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State  raporti  an  In  parentheses,  and  the  nnmben  of  this  series  In  bold-faead  flfaiwi 


Alabama.  —  (83)  3;  (S4)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  10. 

Akkansas.  —  (48)  3;   (49)  4;  (50)  7;  (51)  14. 

Calipornia.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  T9)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17. 
CoLOBADO.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16. 
CoKNBOTicuT.  — (54)  1;  (55)  3;  (56)  7;  (67)  14. 

DSLAWARK.  —  (5  Houst.)  1. 

Florida.  — (22)  1;  (23)  11;  (24)  12. 

Gkorqia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14. 

Illinois.  — (121)  2;  (122)  3;  (123)  5;  (124)   7;  (125)  8;  (126)  0;  (127)  llj 

(128)  15;  (129)  16;  (130)  17. 
Indiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  lOj  (11») 

12;  (120,  121)  16;  (122)  17. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16. 
Kansas.  — (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16. 
Kentucky.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  12. 
LouiSL&NA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17. 
Mainb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17. 
MassachusBtts.— (145)  1;  (146)  4;  (147)  9:  (148)  12;  (149)  14;  (180)  16. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  76) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16. 
Minnesota.—  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16. 
Mississippi.  —  (65)  7;  (66)  14, 

Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)14;  (99)  17. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (26)  13. 
Nevada.  — (19)3. 

New  Hampshire.  —  (64)  10;  (62)  13. 
New  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61  N. 

J.  L.;  46  N.  J.  Eq.)  14. 
New  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17. 
North  Carolina.  —  (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  llj  (103)  14; 

(104)  17. 
Ohio.  —  (46  Ohio  St.)  4;  (46  Ohio  St.)  16. 
Oregon.- (16)  3;  (16)  8;  (17)  11;  (18)  17. 
Pennsylvania.  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St)  4;  (120^  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (126  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128. 129  Pa  St.)  15;  (130, 131  Pa.  St)  17. 
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8  Schedule. 

Rhods  XsLAirs.  —  (16)  2. 

South  Carolina.  ~  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  82)  17. 

Tenkesskz.— (85)  4;  (86)  6;  (87)  10;  (88)  17. 

Texas.  ~ (68)  8;  (69;  24  Tez.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  10| 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (76)  16. 
Vermont— (60)  6;  (61)  15. 
VmainiA.  —  (82)  8;  (83)  6;  (84)  10;  (85)  17. 
West  Viboinia— (29)  6;  (30)  8;  (31)  18. 
WnooHSOi.  —(69)  8;  (70^  71)  5;  (72)  7;  (73)  9;  (74,  76)  17. 


AMERICAN  STATE  REPORTS. 

VOL.  XVII. 


CASES  REPORTED. 


NAm.  SUBJICT.  BXPOBT.  PAOB. 

Agricultural  and  M.  Ass^n  ▼.  State.  Damages /or  death.  71  Md.  86 607 

Aikeu  V.  Pennsylvania  R.  R.  Co. . .  Negligence 130  Pa.  St.  380 . .  775 

Andrus  v.  Board  of  Police  etc ....  Estoppel 41  La.  Ann.  697 .  411 

Anthony  v.  Wheeler Deeds— recording. .  130  IlL  128 281 

^^ol^r.Umer ]  ""'^S-^^'n,.  [l30  HI.  162  ......  291 

Beard  V.  State Disorderly  house...  71  Md.  276 536 

^0^!"^.!:.^!*:^^.''.^.*!*!!^.^.^  iR'^Hroads-Jires...  85  Va.  792 103 

Blair  v.  Black Partnership  crecTrB.  31  S.  C.  346 30 

^ctt^r:.^.'!!.^?!^^*^:.^:.!^:  f^«i7%««« 120N.  Y.290....  648 

Brooks  V.  Cedar  Brook  etc.  Imp.  j  Taking  property,  )  an  xr^   ly  ^go 

Co (  what  is.  \  '       

Brown  ▼.  Thomson Hmhand  and  wife..  31  S.  C.  436 40 

Burgess  v.  Fairbanks Vendor's  lien 83  CaL  216 230 

Carey  v.  Mackey \  ^'"'"'X^'^on.  \  ^^  Me.  616 500 

Carson  T.  Railway  Co Exemptions 88  Tenn.  646. . . .  921 

Cartwright  v.  Dickinson Corporations 88  Tenn.  476 ....  910 

^'MoSe^l*!'.^*!'.^!??.!?.;??:^     [Con^rocte 76  Wis.  170 186 

Chickering  v.  Bastress Saleor  6ai77n«fl<...130  111.  206 309 

Cofifman  V.  Cofifman Wills 85  Va.  459 69 

Colee  V.  Colee Deeds 122  Ind.  109 345 

ColUna  V.  Chartiers  V.  G.  Co. Riparian  rights 131  Pa.  St.  143. ..  791 

Commonwealth  v.  Fleming Saks  C.  0.  D 130  Pa.  St.  138 .. .  763 

Commonwealth  ▼.  Shntte Indictments 1 30  Pa.  St.  272 ...  773 

ConoUy  v.  Crescent  City  R.  R.  Go.  .Carriers— pass'^rs.  41  La.  Ann.  67. .  389 
Cooke  V.  Cooper Void  foreclosure. ..  18  Or.  142 709 

Cort  V.  Lassard  and  Lucifer |  ^'^^''%unction.  \  ^^  Or.  221 726 

Crane  ▼.  Gmenewald Payment 120  N.  T.  274 643 
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10  Cabss  Bepobtxd. 

KAXB.  .  8X7BJ>Oft  BSPOSft  Paoi, 

Oronkhite  t.  TVarelera  Ins.  Co,... Insurance 76  Wis.  116 184 

Culver  T.  Marks Banks  and  Bcmktng.l22Jnd.  664 377 

D^visT.Bly {^"^"^^^racL  fl04N.C.18 667 

DeMeli  t.  De  Meli ff ushand and  wife.. 120  ^.  Y.  ^85..,,  652 

Dennis  v.  Massacbnsetts  R  Ass'n.  |  ^^"^  ^^'lOy.  [  120  N.  Y.  496 . . . .  660 

Doe  V.  Roe Husband  and  tc^e..  82  Me.  603 499 

Dolloffv.  Phoenix  Ins.  Co. .Insurance 82  Me.  266 482 

Donahue  ▼.  Enterprise  R.  R.  Co...  Master  and  servant.  32  S.  C.  299 854 

Dougherty  T.  Moore Oifta 71  Md.  248 624 

Dowell  y.  Gothrie Fire-worka 99  Mo.  653 698 

DwineUer.  New  York  etc.  R.R.  Co.  Carrier* 126  N.  Y.  117....  611 

Dye  V.  Cooke  &  Co. Homestead 88  Tenn.  275....  882 

Eliasv.  Black Partnership  ared're.  31  S.  C.  346 30 

KUisv.Cary |  ^^^-^J^^as.  \  7*  Wis.  176 125 

Estate  of  Qrimm Marriage 131  Pa.  St  199...  796 

Estate  of  Knox ]  ^^.£„"1""*^  {131  Pa.  St  220...  798 

(  tooman.         ) 

Estate  of  Stevens ^ Estates qf  decedents.  83  CaL  322 252 

EverettT.  Raby BxecuUona 104  N.  C.  479....  685 

Ex  parte  Spencer Divorce 83  CaL  460 266 

Famnm  ▼.  Phoenix  Ins.  Co. Fire  insurance 83  Cal.  246 233 

Farquar  T.  City  of  Rosebnrg Mun.  corporations..  18  Or.  271 732 

Frarierv.  Lanahan {^^'"^yLts.  \  71  Md.  131 616 

Friend  t.  City  ol  Pittsburgh Mun.  corporations .  .131  Pa.  St  305. . .  811 

Frisk  ▼.  Reigelman .,,,. Fraudulent  sale...,  75  Wis.  499 198 

Fri2zell  V.  Rundle AucOonscOe 88  Tenn.  396....  908 

Furgerson  t.  Staples Indorser 82  Me.  159 470 

Gaither  v.  Wilmer Amending  verdict. .  71  Md.  361 642 

Garvin  V.  Garvin Limitations 31  S.  C.  581 48 

Gaskell  V.  Yiquesney Mortgages 122  Ind.  244 364 

Goaus,  Ex  parte ...Bail 99  Mo.  193 571 

Gordon  V.  Hazzard Mortgage 32  S.  C.  351 857 

Graham,  In  re Habeas  corpus 74  Wis.  450 174 

Graham  V.  Drentzer Bankruptcy 75  Wis.  558.....  205 

Gregorv.  Cady Negligence 82  Me.  131 466 

Grimm,  Estate  of Marriage 131  Pa.  St  199...  796 

Haight  V.Hall Curtesy 74  Wis.  162 122 

Hare  V.  Mclntire Negligence 82  Me.  240 476 

Harmon  V.  Columbia  etc.  R.R.  Co..  .Srp«r<  untnesses  ..  32  S.  C.  127 843 

Henry  v.Sneed Husband  and  v^e..  99  Mo.  407 580 

Hesperia  Land  eta  Co.  ▼.  Rogers.. .£b«e7nen< 83  CaL  10 209 

H^T.Lowr., i''*'t^^«.  (l22I»iM« 355 

Hodge  ▼.  Fabian Probate  sales 31  S.  C.  212 25 

Holmes  V.  Briggs Chtdca 131  Pa.  St  233...  804 


Cases  Befobtbd.  1^ 

BAm.                                           BrBJiCT.                  Bepobt.             Fagb. 
Jewett  T.  Olsen Carriers 18  Or.  419 745 

Karish,  Ex  parte Homestead 32  S.  G.  437 865 

Kendall  y.  Frey, , . . . .  Mun.  eorporaUons . .  74  Wis.  26 118 

Keil  V.  Chartien  Y.  O.  Ca Shninent  domain. . .  131  Pa.  St.  466 .. .  823 

Killebrew..  Hine. {"^^Ztcrops.  \'^^-  ^'  ^^^""  ''^ 

Killingsworth  v.  Portland  TrtiBt  Co. .  Corporations 18  Or.  361 737 

King  V.  Goodwin |  ^»  "/ 2;«^'«<>^'' [  130  IlL  102 277 

Kingsley  T.  McFarland Fixtures 82  Me.  231 473 

Kno^  Estate  of j  '^"^^^"*^  }  131  Pa.  St.  220...  798 

^*  I  women.  ) 

Kramer  V.  Winslow Agency 130 Pa.  St.  484...  782 

Krider  V.  Milner Boundaries 99  Mo.  145 649 

Liawrence  v.  IngersoU Elections 88  Tenn.  62 870 

Leav.  Lea Alimony 104  N.  C.  603 692 

Liebscher  V.  Krans Corporation — note^  74  Wis.  387 171 

^WaS*er^!^^?.!!!'..'tr.'!'.r:  \Suildingass'ns.. ..122ln6i.lS 342 

London  v.  Youmans Bonafde  purchaser  31  S.  C.  147 17 

Lorenz,  Ex  parte Executions 32  S.  C.  365 862 

Marines  V.  Goblet Estoppel 31  S.  C.  163 22 

Marshall  v.  Farmen'  etc.  Bank Banks—  tarpons ....  85  Va.  676 84 

McCanley  v.  Keller |  ^^"""^^Icidmct.  \  ^^^  ^*-  ^*-  ^'^""  ^^ 

McDonald,  In  re Habeas  corpus 74  Wis.  460 174 

^Sfrrc;.^.".*^."!''.!!!'.^.!^  f^oiVmi^ 41  La.  Ann.  732.  415 

McKenzie  v.  Harrison Landlord  and  ten't.l20  N.  Y.  260. ...  638 

McKinnon  v.  Vollmar Vendor  and  vendee.  75  Wis.  82 178 

^i1T!^!'!'.^.\^'!.^°:J:^T.  \OorVorations 120  N.  Y.  134....  619 

Meyer  v.  Vicksburg  etc.  R.  R.  Co.. Railroads— fire.  ...  41  La.  Ann.  639.  408 

Moakler  ▼.  Willamette  etc.  R'y  Co..  iV^egr/Jgrence 18  Or.  189 717 

Moore  v.  Hopkins Breach  of  promise..  83  Cal.  270 248 

Moose  V.  Carson Streets 104  N.  C.  431 681 

Moyer  v.  Drummond Homestead 32  S.  C.  165 850 

Myhan  T.  Louisiana  etc.  Co Master  and  servant.  41  La.  Ann.  964.  436 

My '.1-8 ]  "^f^tS^c.  \  ""•'•»8=' "' 

Niagara  Fire  Ins.  Co.  v.  Elliott. .  .Insurance 85  Va.  962 115 

Odell  V.  New  York  etc.  R.  R.  Co..  Master  and  servant.  120  N.  Y.  323 650 

Odom  V.  Riddick Lunatic's  deed 104  N.  C.  515 686 

Oliver  v.  Pittsburgh  etc.  R.  R.  Co.. Eminent  domain. . .  131  Pa.  St.  408. . .  814 

^'it'!t:R%o!!.^:.^^T!'!^^.U^'^^''^         74  wis.  534 175 

Palmer  v.  Delaware  etc.  Canal  Co. .  Carriers 120  N.  Y.  170 629 

Patterson  v.  Marine  Natl  Bank. .  .Banks— deposits... 130  Pa.  St.  419. . .  778 
People  V.  Chicago  G.  Trust  Co Corporations 130  Dl.  268 319 


12  Cases  Reported. 

NA.MB.  8(TBJECT.  KEPOBT.  PAOK 

People  V.  Hayne Sup.  court  comm'rs .  83  Cal.  Ill 211 

People  V.  Mullings Murder 83  Cal,  138 223 

People's  Bank  ▼.  Franklin  Bank... ^ani» and danitn^.  88  Tenn.  299 884 

Peyton  ▼.  Texas  etc.  R'y  Co j  ^«'^'"o«<^«—  i  41  La.  Ann.  861 .  430 

Phenix  Ins.   Co.   v.   First  Nat.  j  Insurance —  )    gg  y^^   ygg  jqj 

Bank (  subrogation.  S  

Phillips  V.  Dressier Easements 122  Ind.  414 375 

Phillips  V.  Ferguson Wills 85  Va.  509 78 

Pickle  V.  Muse Banks  and  banking .  88  Tenn.  380 900 

Pittsburg  Mining  Co.  v.  Spooner.  .Corporations 74  Wis.  307 149 

Powell  V.  Construction  Co.  ...*..  .Indep't  contractor. ,  88  Tenn.  692. . . .  925 
Powers  V.  Large Partnership 75  Wis.  494 195 

Quan  Wo  Chung  Co.  v.  Laumeister .  Restitution 83  Cal.  384 261 

Raymond  v.  J*almer Partnership 41  La.  Ann.  425.  398 

Reese  v.  Pennsylvania  R.  R.  Co. .  .Carriers 131  Pa.  St.  422. . .  818 

Rogers  v.  Western  Union  Tel.  Co. .  Telegraph  eo's 122  Ind.  395 373 

Rummel  v.  Dilworth,  Porter  &  Co.  .Master  and  servant. IZl  Pa.  St.  509. . .  827 

Seignious  V.  Pate Mortgage 32  S.  C.  134 846 

Selden  V.  State \  Privileged   com-    )   74  wis.  271 144 

I      mumcattons.       f 

ShuttT.  Shutt Divorce 71  Md.  193 619 

Simmons  v.  Reid Set-off— judgments.  31  S.  C.  389 36 

Smallman  V.  Powell Nextqfkin 18  Or.  367 742 

Smith  V.  Bibber ]  ^'^l!^^^'  \  ^2  Me.  34 464 

Snelling  V.  Lamar Trusts 32  S.  C.  72 835 

Snoddy  T.Bank ]  ^""*7rad-«o^«.  [  88  Tenn.  573....  918 

South  West  Imp.  Co.  ▼.  Smith. . . .  Master  and  servant.  85  Va.  306 59 

Spencer,  Ex  parte Divorce 83  Cal.  460 266 

State  V.  Barnes Pardon 32  S.  0.  14 832 

State  V.  Broussard \'^"%'li^S^    \  «  La.  Ann.  81..  398 

State  V.  Calley Disorderly  house.  ..lOi  Hi.  C.  858....  704 

State  V.  Mills Fwcible  entry 104  N.  C.  905 706 

State  V.  Moore Police  power 104  N.  C.  714  ... .  696 

Stevens,  Estate  of Estates  of  decedents.  83  CaL  322 252 

Stone  V.  Hammell Suretyship 83  Cal.  547 272 

Street  R'y  Co.  v.  Doyle Street-railroads 88  Tenn.  747 933 

Sturgis  V.  Work Wills 122  Ind.  134 ;.  349 

Supreme  Council  etc.  Legion  of  J  n      ^.       ...             »,  ,>,,    „-.•  _„_ 

Honor  V.Green \  Benefit  societies ... .  71  Md.  263 527 

Symonds  v.  Jones Trade-marlet 82  Me.  302 485 

Talamo  v.  Spitzmiller Lease 120  N.  Y.  37 607 

^R"cS:.^.'!.^!\!:f^''*?^'?.f:  \R<^lroads-^U...  41  La,  Ann.  970.  445 
Thompson  T.  lA \^^^'^'^'!^uZsses.  \  »^  ^«-  ^^ ^^ 


Cases  Eepobted.  13 

Kahs.  Stjbjbct.  Report.  Paoe. 

Thnrlow  V.  Warren Exemptions 82  Me.  164 472 

Turner  v.  Iron  Chief  Mining  Co. .  .Demand  note 74  Wis.  356 168 

Two  Bavers  Mfg.  Co.  v.  Be  jet....  Judgment*— costs.,.  74  Wia.  210 131 

Unexcelled Fire-works  Co.  v.  Po-  )^^^ j30  p^  g^  ggg        ^gg 

^'&l\u!!..T..!^:.?.'!'..T.  [•^«^'<*'?»«fe« 85Va.857 108 

Vought  V.  WiUiamfc l^'*^'^ °^!^haser  f  120N.  Y.  253....  634 

Waddell  V.  Waddell Remainders 99  Mo.  338 575 

Walker  v.  Vickgburg  etc.  R.  B.  Co. .  Railroads  41  La.  Ann.  795 .  417 

Wallace  v.  Scoggins Parol  lease 18  Or.  502 749 

Welcker  ▼.  Staples Adverse  possession.,  88  Tenn.  49 809 

Whitridge  V.  Williams SConsti-uction  q/^  )   71  Md.  105 513 
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London  v.  Toumans. 

[81  South  Cabolina,  147.] 
PxTECHASEB,   BoNA  FiDE,   Who  IS.  —  A  purchaser  for  value  and  without 

notice,  from  one  who  was  a  purchaser  with  notice,  becomes  a  purchaser 

bonajide,  and  entitled  to  protection  as  such. 
Purchaser  of  Property  without  Notice  of  a  Mortoaob  thereon  take*^ 

title  free  therefrom,  though  his  vendor  purchased  with  notice  thereof. 
Notice  of  a  Chaitel  Mortgage  cannot  bk  Inferred  from  the  fact  thak 

a  public  sale  was  made  thereunder,  in  a  county  other  than  that  in 

which  the  property  was  situated,  and  in  which  the  person  sought  to  b» 

affected  with  notice  resides. 
Appellate  Proceedings.  —  The  appellate  court  will  not  consider,  npon  ap> 

peal,  a  point  which  does  not  appear  to  have  been  taken  or  considered. 

by  the  trial  court,  and  is  not  made  a  ground  of  appeal. 

C.  C.  Tracy,  for  the  appellant. 

C.  J.  C.  Hutson,  contra. 

McIvBR,  J.  This  was  an  action  to  recover  possession  of  ft 
steam-engine,  to  which,  as  we  understand  from  the  somewhat 
imperfect  statement  made  in  the  case,  the  only  defense  in- 
terposed was  that  the  defendant  was  a  purchaser  for  valuable 
consideration  without  notice.  The  facts  out  of  which  the  con- 
troversy arose  are  substantially  as  follows:  One  James  M. 
Richardson,  a  citizen  and  resident  of  HanTpton  County,  being 
the  owner  of  the  engine  in  question,  leased  certain  premises 
in  Beaufort  County  from  one  William  Elliott,  for  the  term  of 
one  year  from  the  Ist  of  September,  1885,  at  a  monthly  rent 
of  $12.50,  and  placed  the  engine  on  said  premises  for  the  pur- 
pose of  carrying  on  a  rice-mill.     No  part  of  the  rent  having, 
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been  paid,  Elliott,  on  the  1st  of  September,  1886,  demanded 
payment  of  the  same,  when  Richardson  told  him  "  the  engine, 
boiler,  and  other  machinery  there  in  the  store  hereinbefore 
named  were  sufficient  guaranty  for  his  rent,  and  that  the 
same  would  not  be  removed  until  his  rent  had  been  paid." 
Shortly  afterwards,  however,  about  the  2l8t  of  September, 
1886,  Elliott,  discovering  that  Richardson  had  removed  some 
-of  the  machinery  above  referred  to,  "  took  actual  possession 
for  rent  of  the  above-named  engine  and  boiler,  locked  the  gate, 
and  placed  watchmen  in  charge;  that  Richardson  had  been 
in  possession  of  the  above-named  engine  and  boiler  several 
years  before,  extending  out  to  the  world  the  idea  of  owner- 
ship, and  that  there  was  no  record  to  show  that  plaintiff,  or 
any  other  person,  had  any  claim  or  interest  in  the  aforesaid 
engine  and  boiler;  that  Elliott  held  said  engine  and  boiler 
under  his  warrant  of  distress  and  levy  some  months,  and  upon 
failing  to  get  his  rents,  advertised  and  sold  in  accordance 
with  the  statute,  and  bought  said  engine  and  boiler  for  an 
-amount  much  less  than  that  due  for  rents,"  and  subsequently 
sold  the  same  to  the  defendant,  who  removed  the  property  to 
his  residence  in  Hampton  County,  where  it  was  at  the  time  of 
the  commencement  of  this  action. 

It  appears,  however,  that  the  plaintiff  held  a  mortgage  on 
said  property,  dated  25th  of  August,  1885;  but  when  the  debt 
which  it  was  designed  to  secure  fell  due  is  not  stated,  though 
the  inference  is,  that  such  debt  became  payable  some  time  in 
1886,  probably  on  or  before  the  28th  of  September  of  that 
year,  as  it  is  stated  that  about  that  time  the  mortgage  was 
placed  in  the  hands  of  one  Rabb,  with  instructions  to  foreclose 
and  sell  said  engine  and  boiler,  and  that  about  that  time 
these  facts  were  communicated  by  Rabb  to  Elliott,  who,  under 
the  advice  of  counsel,  "  in  addition  to  his  possession  as  afore- 
said, issued  a  distress  warrant,  and  under  said  warrant  levied 
on  said  engine  and  boiler,  which  latter  levy  may  have  been 
made  a  few  days  later  than  date  of  record  of  said  mortgage." 
It  also  appears  that  the  mortgage  in  favor  of  plaintiff  was 
never  recorded  at  all  until  the  1st  of  October,  1886,  and  then 
it  was  placed  on  record  in  the  county  of  Beaufort,  instead  of 
the  county  of  Hampton,  where  the  mortgagor  resided.  The 
sale  under  the  distress  warrant  was  not  made  until  the  11th 
of  December,  1886,  and  in  the  mean  time,  though  at  what  pre- 
cise time —  except  that  it  was  "between  September  and  De- 
cember"—  does  not  appear,  the  engine  and  boiler  were  sold 
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under  the  mortgage,  and  bought  in  by  the  plaintiff,  though 
the  property  was  then  in  the  possession  of  Elliott,  and  so  re- 
mained until  it  was  sold  to  the  defendant,  who,  it  is  conceded, 
had  no  actual  notice  of  plaintiff's  mortgage  when  he  bought. 

Under  an  agreed  statement  of  facts,  the  material  portions  of 
which  have  been  copied  or  stated  above,  the  case  was  by  con- 
sent submitted  to  the  circuit  judge,  without  a  jury,  who  held 
that  two  questions  were  presented:  1.  Whether  Elliott  was  a 
subsequent  purchaser  without  notice;  2.  Whether  the  defend- 
ant was  an  innocent  purchaser  for  valuable  consideration  with- 
out notice;  and  having  determined  that  both  of  these  parties 
occupied  that  position,  he  rendered  judgment  dismissing  the 
complaint. 

From  this  judgment  plaintiff  appeals  upon  the  following 
grounds:  "  1.  Because  his  honor  erred  in  holding,  in  effect, 
that  the  personal  property  herein  referred  to  was  liable  to  dis- 
tress for  rent  due  by  J.  M.  Richardson  to  W.  Elliott;  2.  Be- 
cause his  honor  .erred  in  not  holding  that  such  property  was 
not  liable  for  rent  of  J.  M.  Richardson;  3.  Because  his  honor 
erred  in  not  holding  that  actual  notice  of  plaintiff's  mortgage 
brought  home  to  W.  Elliott,  defendant's  vendor,  before  sale  to 
defendant,  was  not  (?)  notice  to  defendant  himself;  4.  Because 
his  honor  erred  in  not  holding  that  a  public  sale  under  plain- 
tiff's mortgage,  prior  to  the  sale  to  defendant,  was  notice  to 
defendant  of  plaintiff 's  claim;  5.  For  that  his  honor  erred  in 
not  holding  that,  as  against  a  party  claiming  by  virtue  of  a  levy 
either  for  rent  or  under  execution,  the  mortgagee  (the  plain- 
tiff) was  the  actual  owner  of  the  property;  6.  For  that  his 
honor  erred  in  not  holding  that  the  mortgagor  had  no  leviable 
interest  in  the  chattels  mortgaged." 

Under  the  view  which  we  take  of  this  case,  the  interesting 
questions  presented  by  the  first,  second,  fifth,  and  sixth 
grounds  of  appeal  become  immaterial,  and  need  not  therefore 
be  considered.  For  even  assuming,  for  the  purposes  of  this 
case,  that  each  one  of  these  grounds  is  well  taken,  and  that 
Elliott  cannot  be  regarded  as  a  purchaser  for  valuable  consid- 
eration without  notice  (though  We  must  not  be  regarded  as  so 
deciding),  yet  the  controlling  inquiry  remains,  whether  the 
defendant  can  be  so  regarded.  In  2  Pomeroy's  Eq.  Jur.,  sec. 
754,  the  rule  is  stated  as  follows:  "  If  a  second  purchaser  for 
value  and  without  notice  purchases  from  a  first  purchaser,  who 
is  charged  with  notice,  he  thereby  becomes  a  bona  fide  pur- 
chaser, and  is  entitled  to  protection."   In  a  note  to  that  section 
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it  is  said:  "The  same  rule  applies  under  the  recording  acts. 
If  A,  without  notice  of  a  prior  unrecorded  deed  or  encum- 
brance, purchases  from  B,  who  had  notice,  his  title  is  free." 
This  rule  has  been  in  terms  recognized  and  followed  in  the 
recent  case  of  Jones  v.  Hudson,  23  S.  C.  501,  where  other  au- 
thorities are  cited.  Applying  this  rule  to  the  present  case,  if 
the  defendant,  who  was  the  second  purchaser,  had  no  notice 
of  the  plaintiff's  claim  at  the  time  he  bought  from  Elliott,  he 
will  be  protected,  whether  his  vendor,  Elliott,  had  notice  or 
not.  The  property  at  the  time  he  bought  was  in  the  possession 
and  under  the  control  of  Elliott,  and  had  been  for  several 
years  in  the  possession  and  under  the  control  of  Richardson, 
from  whom  Elliott  acquired  it;  and  surely  with  these  indicia  of 
ownership  of  property  of  that  class,  the  defendant  should  be 
protected  in  his  purchase  against  unrecorded  liens  or  claims 
in  the  hands  of  the  plaintifiF  or  any  one  else,  of  which  he  had 
no  notice. 

So  that  the  only  remaining  inquiry  is,  whether  the  defendant 
had  notice.  It  is  conceded  that  he  had  no  actual  notice  at  the 
time  he  bought,  and  the  mortgage  having  been  recorded  in  the 
wrong  county,  certainly  could  not  affect  him  with  constructive 
notice.  It  is  urged,  however,  that  the  public  sale  under  plain- 
tiflf's  mortgage,  prior  to  the  sale  to  defendant,  was  notice  to  de- 
fendant of  plaintiff's  claim.  Exactly  when  and  where  such 
sale  took  place  does  not  appear,  but  as  the  mortgaged  property 
was  not  removed  from  Beaufort  County  to  the  county  of 
Hampton  until  after  the  sale  to  defendant,  the  sale  must  have 
taken  place  in  Beaufort.  Now,  surely  the  sale  in  Beaufort  of 
personal  property  under  a  mortgage  cannot  be  regarded  as 
any  notice  whatever  to  the  defendant,  who  resided  in  Hampton 
County.  The  citizens  of  one  county  will  certainly  not  be  pre- 
sumed to  know  what  is  going  on  in  another  county.  But  how- 
ever this  may  be,  it  is  quite  clear  that  a  public  sale  under  a 
chattel  mortgage,  unless  knowledge  of  it  is  brought  home  to 
the  party  to  be  affected,  cannot  be  regarded  as  such  notice  as 
would  supersede  the  necessity  for  registration.  In  City  Council 
V.  Page,  Spear  Eq.  211,  212,  Harper,  chancellor,  after  advert- 
ing to  the  distinction  between  the  character  of  notice  to  sup- 
ply a  defect  of  registration  and  to  rebut  an  equity,  lays  it  down 
as  the  well-established  rule,  "  that  to  supply  the  want  of  regis- 
tration the  notice  must  be  full,  explicit,  and  clearly  proved. 
....  Lis  pendens,  which  is  notice  to  rebut  and  equity,  will 
not  supply  the  want  of  registration." 
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The  appellant  has  raised  another  point  in  the  argument 
here,  which,  so  far  as  appears,  was  not  made  in  the  circuit 
court,  and  certainly  is  not  presented  in  any  of  the  exceptions; 
and  for  this  reason  we  have  been  careful  to  set  out  fully  the 
grounds  of  appeal.  That  point  is,  that  it  does  not  appear  that 
defendant  actually  paid  the  purchase-money  at  the  time  he 
bought  the  property  in  question,  which,  of  course,  is  necessary 
to  support  the  plea  of  purchase  for  valuable  consideration  with- 
out notice.  But  as  no  such  point  appears  to  have  been  taken 
or  considered  in  the  circuit  court,  and  is  not  made  in  any  of 
the  grounds  of  appeal,  which  only  present  questions  as  to  the 
matter  of  notice  and  of  the  liability  of  the  property  to  seizure 
under  the  distress  warrant,  it  cannot  be  considered  here.  The 
circuit  judge  having  determined  that  the  defendant  was  an 
innocent  purchaser  for  valuable  consideration  without  notice, 
we  are  bound  to  assume  that  every  fact  necessary  to  sustain 
such  a  plea  was  made  to  appear,  except  those  specially  pointed 
out  as  wanting  by  some  exception;  and  certainly  there  is  no 
intimation  in  any  of  the  grounds  of  appeal  that  it  did  not 
appear  that  defendant  had  actually  paid  the  purchase-money 
before  he  acquired  notice  of  plaintiff's  claim. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Bona  Fidb  Purchaser,  Who  is.  —  A  hcmafide  purchaser  is  one  who  pur- 
chases without  notice,  for  value:  Note  to  Arnold  v.  Hagerman,  14  Am.  St. 
Rep.  725. 

Chattel  Mortgages  —  Notice.  —  A  chattel  mortgage  mast  be  recorded 
in  the  county  where  the  mortgagor  resides,  and  also  where  the  property  mort- 
gaged is  located:  Pollak  v.  Davidson,  87  Ala.  551.  Instruments  to  constitute 
constructive  notice  must  be  recorded  in  the  county  designated  by  statute  for 
their  record:  Alford  v.  Jones,  71  Tex.  519.  In  Hudmon  v.  Du  Boae,  85  Ala. 
446,  it  was  decided  that  a  mortgage  of  growing  crops  recorded  in  the  county 
where  such  crops  are  growing  is  constructiv*  notice  of  the  mortgage  even  to 
a  purchaser  in  adjoining  counties. 

Appellate  Practice.  —  The  appellate  court  will  not  notice  errors  not 
excepted  to  in  the  court  below:  Note  to  Ghapman  t.  City  Council,  13  Am.  St. 
Rep.  685,  686. 
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Ybabs  and  without  objection  sees  persons  buying  the  land  and  making 
improvements  thereon  under  the  supposition  that  they  have  a  good  title, 
he  becomes  estopped  to  set  up  his  title  against  such  purchasers. 

Action  of  John  and  Luke  Marines  to  recover  possession  of 
land  from  F.  Goblet  and  his  tenant.  The  land  of  the  plain- 
tiflFs  and  of  the  defendant  Goblet  were  adjacent  to  each  other, 
and  the  piece  in  controversy  was  on  and  near  the  boundary 
line.  The  defendant  Goblet  claimed  to  have  purchased  the 
land  in  good  faith  and  for  value,  and  to  have  built  a  house 
upon  it  and  cultivated  and  improved  it.  Judgment  for  the 
plaintiffs.     The  defendants  appealed. 

Smythe  and  Lee,  for  the  appellants. 

W.  St.  J.  Jervey,  contra. 

Simpson,  C.  J.  The  action  below  was  brought  to  recover  a 
lot  of  land  located  in  Christ  Church  parish,  alleged  to  belong 
to  the  plaintiffs  and  in  the  possession  of  the  defendants.  The 
defendant  "  denied  that  the  plaintiffs,  their  ancestors,  prede- 
cessors, or  grantors,  had  been  seised  or  possessed  of  the  prem- 
ises in  question,  or  of  any  part  thereof,  within  ten  years  before 
the  commencement  of  the  action,  and  alleged  that  he,  his  an- 
cestors, predecessors,  and  grantors,  had  held  and  possessed  the 
said  premises  adversely  to  the  title  of  the  plaintiffs  for  ten 
years  at  least  past  before  the  commencement  of  said  action, 
under  a  claim  of  title  in  fee,  exclusive  of  any  other  right." 
At  the  trial  the  defendant  requested  his  honer  to  charge: 
"  That  if  the  jury  find  that  the  plaintiffs  deliberately  stood  by 
for  years  and  without  objection  saw  Goblet  or  others  buying 
the  land  in  dispute,  and  making  improvements  thereon,  under 
the  supposition  that  they  had  a  good  title,  then  the  plaintiffs 
will  now  be  estopped  to  set  up  their  claim  against  them." 
This  his  honor  declined  to  charge,  saying:  "That  does  not 
state  sufficient  facts  to  raise  the  rule  of  estoppel";  referring  to 
the  case  of  Phinney  v.  Johnson,  13  S.  C.  25,  as  containing  the 
law  upon  this  subject.  From  this  refusal  of  his  honor  to 
charge  as  requested,  the  case  is  now  before  us  on  appeal. 

It  will  be  seen,  from  the  statement  made  above,  that  the 
question  before  us  is,  not  whether  the  facts  testified  to  on  the 
trial  were  suflScient  to  constitute  an  estoppel,  but  whether 
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the  facts  stated  in  the  request  to  charge,  if  found  by  the  jury 
as  facts  of  the  case,  would  amount  as  matter  of  law  to  an  es- 
toppel. The  first  question  was  a  question  of  fact  involving  the- 
Bufl&ciency  of  the  evidence  introduced,  and  was  alone  for  the 
jury,  but  the  second  raised  a  question  of  law,  upon  which  it 
was  proper  for  the  judge  to  charge,  and  upon  which  he  did 
charge;  and  therefore  the  correctness  of  his  charge  is  the  only 
question  in  the  case. 

There  are  several  kinds  of  estoppel,  and  among  them  is  the 
estoppel  in  pais,  —  to  wit,  estoppels  by  conduct,  etc., — to  which 
class  this  case  belongs.  That  class,  therefore,  is  the  only  class 
which  need  be  considered  here.  Without  going  into  an  elab- 
orate discussion  of  this  character  of  estoppels,  we  think  it 
will  be  sufficient  for  the  purposes  of  this  case  to  refer  to  the 
case  of  the  Lessee  of  Tarrant  v.  Terry,  1  Bay,  241,  which  is 
the  first  case  in  our  own  reports  upon  this  subject,  —  a  case  in 
which  the  facts  were  very  similar  to  those  presented  in  the 
defendant's  request  to  charge,  and  where  the  court  ruled  that 
the  plaintiS"  had  forfeited  his  claim  to  the  land  in  dispute. 
Bay,  J.,  said:  "  That  with  respect  to  the  subsequent  conduct 
of  Lewis,  who  was  in  the  neighborhood,  and  saw  Tarrant 
erecting  his  mill,  under  an  impression  that  the  land  was  in- 
cluded in  his  grant,  without  once  hinting  that  the  land  was 
his,  or  forbidding  him  from  going  on,  was  of  itself  such  con- 
duct, even  if  there  had  been  no  fraud  in  the  survey,  as  would 
have  forfeited  his  claim  to  the  land  in  dispute." 

We  do  not  find  that  this  principle  has  been  at  all  modified 
or  weakened  by  any  subsequent  case  in  this  state.  The  case 
referred  to  by  his  honor,  Phinney  v.  Johnson,  13  S.  C.  25,  did 
not  have  that  effect.  That  was  a  case  of  claim  for  dower, 
where  the  land  had  been  sold  under  an  execution  against  the 
demandant  as  administratrix  of  her  deceased  husband,  in 
which  land  she  afterwards  claimed  dower.  This  claim  was 
resisted  in  part  on  the  ground  of  estoppel,  as  she  gave  no  no- 
tice of  her  claim  when  the  land  was  sold.  The  probate  judge, 
however,  found,  as  matter  of  fact,  "that  the  purchasers  who 
successively  took  title  under  the  sheriff's  deed  had  knowledge 
of  the  petitioner's  claim  of  dower  in  the  land  sold,"  and  it 
was  upon  this  fact  that  the  defense  of  estoppel  was  overruled. 

The  English  case  of  East  India  Co.  v.  Vincent,  2  Atk.  83, 
and  which  was  cited  in  the  case  in  Bay,  supra,  may  also  be 
cited  as  authority  here.  In  that  case,  Lord  Hardwicke  said: 
"  There  are  several  instances  where  a  man  has  suffered  an- 
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other  to  go  on  with  building  upon  his  ground,  and  not  set  up 
■a  right  till  afterwards,  when  he  v;as  all  the  time  conversant  of 
Ills  right,  and  the  person  building  had  no  notice  of  the  other^s 
right,  in  which  the  court  would  oblige  the  owner  of  the  ground 
to  permit  the  person  building  to  enjoy  quietly  and  without 
disturbance." 

Now,  we  do  not  know  the  character  of  the  testimony  intro- 
duced in  the  trial  below,  nor  how  far  the  defendant  may  have 
made  out  his  defense  of  estoppel,  nor  is  that  a  question  which 
in  any  event  could  come  within  our  province;  and  therefore 
-■we  decide  nothing  on  that  subject.  But  we  think  that  the 
•defendant  was  entitled  to  a  ruling  from  the  trial  judge,  that  if 
the  jury  found  the  facts  of  the  case  as  stated  in  the  request, 
that  then  an  estoppel  was  made  out.  The  request  stated  the 
fact  of  the  plaintiffs  not  simply  standing  by  in  silence,  seeing 
the  improvements  of  the  defendant  going  up,  but  deliberately 
'doing  so,  the  defendant  acting  under  the  supposition  that  he 
■had  a  good  title  to  the  land.  This,  it  seems  to  us,  was  at 
least  as  strong  if  not  stronger  than  the  case  of  the  Lessee  of 
Tarrant  v.  Terry,  1  Bay,  241,  and  should  have  been  charged. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  be  remanded. 

'Estoppel  in  Pais  Ordinarily  cannot  Arise,  except  when  justice  to  the 
eights  of  others  demands  it:  Madden  v.  Louisville  etc.  R'y  Co.,  66  Miss.  258; 
£tate  y.  Churchill,  48  Ark.  426.  One  who  knowingly  causes  another  to  be- 
lieve in  the  existence  or  non-existence  of  a  certain  fact,  believing  which  the 
latter  alters  his  previous  condition,  the  former  is  estopped  to  deny  the  exist- 
«nce  or  non-existence  of  such  fact:  Tousley  v.  Board  of  Education,  39  Minn. 
419;  Nicholas  v.  Austin,  82  Va.  817.  So  where  one  knowingly  permits  an- 
other to  purchase  land,  and  make  improvements  thereon,  under  supposition 
that  he  is  owner  thereof,  he  will  be  estopped  by  his  silence  from  asserting  his 
legal  rights  against  such  purchaser:  Forbes  v.  McCoy,  24  Neb.  702;  Gill  v. 
Jfardin,  48  Ark.  409;  Stone  v.  Tyree,  30  W,  Va.  687;  Powers's  Appeal,  125 
IPa.  St.  175;  11  Am.  St.  Rep.  882;  RatcUfv.  Bellfonte  Iron  Works,  87  Ky.  559; 
iReichert  v.  Railway  Co.,  51  Ark.  492;  Poioers  v.  New  Haven,  120  Ind.  185; 
Bhuni  v.  Outhrie,  99  N.  C.  93;  Guest  v.  Guest,  74  Tex.  664.  But  silence,  to 
^aise  an  estoppel,  must  be  silence  with  a  knowledge  of  the  existing  facts:  Van 
Jlom  V.  Overman,  75  Iowa,  421;  BartleU  v.  Kauder,  97  Mo.  356;  Thor  v.  Olc 
son,  126  111.  365;  George  r.  Swaford,  76  Iowa,  491. 
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Hodge  v.  Fabian. 

[81  South  Carolina,  212.] 

Peobate  Sales.  — Ir  on  a  Proper  Petition  a  probate  jndge  orders  real 
estate  to  be  sold,  persons  who  were  parties  to  the  proceeding,  and  duly 
served  with  process,  cannot  avoid  a  sale  made  thereafter,  on  the  ground 
that,  as  appears  by  the  result  of  the  sales  made,  it  was  not  necessary  to 
sell  all  the  property  to  pay  the  debts,  for  the  payment  of  which  the  sale 
was  ordered  to  be  made. 

Collateral  Attack  on  an  Order  of  the  Probate  Jtjdoe  Directing  a 
Sale  cannot  be  successfully  made  when  he  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties.  Jurisdiction  over  the  subject-matter 
attaches  on  the  filing  of  a  petition  sufficient  in  form. 

Action  by  Elvira  R.  Hodge,  distributee  of  the  estate  of 
James  E.  Fabian,  deceased,  to  set  aside  sales  made  by  the 
administrator,  and  to  have  the  property  sold  either  parti- 
tioned or  resold.  The  administrator  and  the  purchaser  at 
this  sale  were  parties  defendant  in  the  action.  Judgment  for 
the  defendants. 

J.  C.  De  Treville,  for  the  appellant. 
Howell,  Murphy,  and  Farrow,  contra, 

McGowAN,  J.  As  well  as  can  be  gathered  from  a  volumi- 
nous brief,  in  indistinct  manuscript,  the  leading  facts  of  this 
case  are  as  follows:  In  the  year  1882,  James  E.  Fabian,  of 
Colleton,  died  intestate,  seised  and  possessed  of  a  small  estate 
of  realty  and  personalty,  and  leaving  as  his  heirs  and  dis- 
tributees seven  children,  viz.,  Elvira  R.  (now  Hodge),  the 
plaintiff,  John  M.,  James  T.,  George  B.,  Franklin,  Claudius 
D.,  and  Amanda  B.  Fabian,  of  whom  Franklin,  Claudius, 
and  Amanda  are  still  minors.  John  M.  Fabian  administered 
upon  the  personal  estate,  and  finding  that  it  was  not  suffi- 
cient to  discharge  the  debts  of  the  intestate,  on  December  1, 
1882,  he  filed  a  petition  in  the  probate  court  of  the  county  as 
administrator,  stating,  among  other  things,  that  the  intestate, 
at  the  time  of  his  death,  was  seised  and  possessed  of  two 
houses  and  lots  —  lots  Nos.  24  and  26  —  in  the  plan  of  the 
town  of  Ridgeville,  and  also  a  parcel  of  land,  containing 
twenty-nine  (29)  acres,  more  or  less,  and  praying  that  the 
said  lots  and  small  parcel  of  land  should  be  sold,  and  the 
proceeds  thereof,  or  as  much  thereof  as  may  be  necessary,  be 
applied  to  the  debts  of  his  intestate. 

A  copy  of  the  probate  record  was  in  evidence,  and  showed 
that  the  plaintiff,  whose  name  at  that  time  was  Elvira  R.  Hill, 
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and  not,  as  now,  "Hodge,"  and  the  other  adult  children,  were 
summoned  and  regularly  made  parties.  None  of  the  defend- 
ants answered  but  the  minor  children,  and  the  probate  judge, 
John  B.  Stokes,  Esq.,  decreed  by  default,  "  that  as  it  appears 
that  the  personal  estate  of  the  intestate  is  not  sufficient  for 
the  payment  of  the  debts  of  the  estate,"  and  on  proof  of  the 
intestate's  title  to  the  two  lots  (Nos.  24  and  26),  he  ordered 
those  lots  sold  for  ccsh  in  aid  of  the  personalty  in  the  payment 
of  debts;  and  then  proceeded  as  follows:  "There  being  some 
dispute  as  to  the  title  of  the  estate  in  the  remaining  twenty- 
nine  acres  mentioned  in  the  complaint,  the  court  reserves  that 
question  for  future  consideration,"  etc.  The  sale  of  the  two 
lots  ordered  took  place,  and  we  suppose  the  proceeds  were  ap- 
plied to  the  debts,  as  we  hear  nothing  more  of  these  lots. 
After  the  sale  of  these  lots,  the  probate  judge,  on  January  7, 
1884,  made  a  supplemental  decree,  by  which  he  directed  that 
the  remaining  parcel  (twenty-nine  acres)  should  be  divided 
into  lots  not  less  than  one  nor  more  than  five  acres  each  (with 
an  unimportant  exception),  and  sold  upon  the  terms  of  one 
third  cash,  and  the  remainder  in  two  equal  annual  install- 
ments. The  land  was  divided  and  sold  as  directed,  and  at 
that  sale  the  defendants,  Baxter,  Cummings,  Way,  and  Mood, 
became  purchasers  of  some  of  the  lots,  and  having  complied 
with  the  terms  of  sale,  received  titles,  and  were  let  into  pos- 
eession  of  the  same. 

These  purchasers  were  made  parties,  and  stoutly  resisted  the 
plaintiff's  prayer  to  set  aside  the  sales,  claiming  that  they 
had  purchased  and  paid  for  their  respective  lots  at  a  judicial 
sale  ordered  by  the  probate  judge,  under  proceedings  in  all 
respects  formal  and  regular,  the  court  having  jurisdiction  of 
the  subject-matter,  and  with  all  proper  parties  before  it;  that 
the  plaintiff  having  had  regular  notice  of  the  probate  proceed- 
ing, and  having  made  no  objection,  but,  on  the  contrary,  hav- 
ing acquiesced  therein,  and  actually  received  her  full  share  of 
the  excess  of  the  sales  over  paying  the  debts  of  the  estate,  she 
was  bound  thereby,  and  estopped  from  averring  against  the 
sale;  and  that,  besides,  she  had  received  a  lot  valued  at 
seventy  dollars,  which  was  assigned  to  her  at  her  request. 

It  was  referred  to  John  D.  Edwards,  Esq.,  as  special  master, 
to  take  the  testimony  and  report  his  conclusions,  both  of  law 
and  fact.  He  did  so,  and  made  a  long  and  very  careful,  clear, 
and  full  report,  in  which,  after  stating  the  facts  and  the  law, 
he  said:  "I  find,  therefore,  that  the  proceedings  in  the  probate 


April,  1889.]  Hodge  v.  Fabian.  27 

court  were  regular  on  the  face  of  the  record,  and  cannot  be 
thus  assailed;,  but  even  if  not  entirely  regular,  there  is  not 
sufficient  apparent  infirmity  as  to  render  them  void  or  sus- 
ceptible to  collateral  attack.  I  hold,  therefore,  that  the  action 
is  not  maintainable,  and  should  be  dismissed,"  etc.  Upon 
exceptions,  this  report  was  confirmed  by  Judge  Norton,  who 
made  it  the  judgment  of  the  court,  remarking  that  "the  in- 
fants do  not  seek  any  relief  in  the  action,  and  it  is  not  ad- 
judged whether  or  not,  upon  proper  proceedings  begun  for  that 
purpose,  they  would  be  entitled  to  some  relief." 

From  this  decree  the  plaintiff  appeals,  upon  the  following 
grounds:  — 

"1.  Because  his  honor  erred  in  not  sustaining  plaintiff's 
exceptions  to  the  master's  findings  of  fact,  —  said  findings  not 
being  in  accordance  with  the  testimony  taken. 

"2.  Because  plaintifi''s  exceptions  to  the  eighth  finding  of 
fact  should  have  been  sustained,  there  not  being  sufficient 
evidence  to  prove  that  the  plaintiff  received  as  an  heir  at  law 
a  house  and  lot,  at  the  valuation  of  seventy  dollars. 

"3.  Because  plaintiff's  exception  to  the  master's  fourth  find- 
ing of  fact,  viz.,  that  the  proceedings  were  regular  and  accord- 
ing to  law,  and  that  a  copy  of  the  petition  and  summons  were 
served  on  the  plaintiff,  should  have  been  sustained,  there  being 
no  evidence  to  support  his  finding. 

"4.  Because  plaintiff's  exception  to  the  seventh  finding  of 
fact, '  that  George  D.  Baxter,  one  of  the  defendants,  was  the  hus- 
band of  one  of  the  heirs,'  should  have  been  sustained,  there 
being  no  testimony  to  support  the  finding. 

"5.  Because  his  honor  erred  in  not  sustaining  plaintiff's 
exceptions  to  the  master's  conclusions  of  law,  there  not  being 
sufficient  facts  on  which  such  conclusions  could  be  based. 

"  6.  Because  his  honor  erred  in  not  decreeing  that  the  pro- 
bate judge  had  exhausted  his  jurisdiction  at  the  time  of  his 
second  decree,  there  being  no  necessity  for  the  same. 

"  7.  Because  the  exception  to  the  third  conclusion  of  law 
should  have  been  sustained,  as  it  was  error  to  hold  that  the 
probate  judge  had  the  discretion  vested  in  him  to  sell  so 
much  of  the  lands,  and  in  such  manner,  as  may  seem  to  him 
best;  whereas  the  law  says,  '  so  much  as  may  be  necessary,* 
etc. 

"  8.  Because  his  honor  erred  in  not  decreeing  that  the  pro- 
bate court  was  without  jurisdiction  in  making  the  sale  of  the 
thirty  acres  of  land,  and  that  said  sale  was  void. 
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"9.  Because  his  honor  erred  in  dismissing  the  complaint 
without  granting  the  relief  prayed  for,  and  should  have  re- 
ferred the  case  back  to  the  master  to  correct  his  findings  of 
fact  and  errors  of  law." 

Exceptions  1  and  5  state  no  specific  objection,  and  there- 
fore are  too  general  to  be  considered. 

Exceptions  2,  3,  and  4  relate  to  findings  of  fact  by  the  spe- 
cial master,  concurred  in  by  the  circuit  judge;  and  in  such 
case  it  is  well  known  to  be  the  rule  of  this  court  not  to  dis- 
turb the  finding  unless  manifestly  against  the  weight  of  the 
evidence.  Whether  G.  Baxter  did,  or  did  not,  marry  one  of 
the  children  of  the  intestate,  was  really  of  no  importance  in 
the  case.  We  have  read  the  record  of  the  probate  proceedings 
carefully,  and  we  entirely  concur  with  the  master  and  circuit 
judge,  that  the  plaintiff"  was  regularly  served  in  that  case  under 
the  name  of  "Elvira  R.  Hill."  Strobel,  the  oflScer,  so  swears; 
and  we  further  concur,  upon  the  testimony  of  the  probate 
judge,  Stokes,  that  a  lot,  appraised  at  seventy  dollars,  was  as- 
signed to  the  plaintiff",  and  that  she  also  received  money  ad- 
vanced by  him,  said  Stokes. 

Exceptions  5,  6,  7,  and  8  substantially  make  the  point,  that, 
conceding  the  jurisdiction  of  the  probate  judge,  in  the  first  in- 
stance, to  sell  the  lands  of  the  intestate  in  the  proceeding  of 
John  M.  Fabian,  administrator,  v.  Elvira  R.  Hill  et  al.,  yet  such 
jurisdiction  was  exhausted  by  the  first  order  of  sale,  which 
order  was  in  the  nature  of  a  final  judgment,  and  no  further 
order  of  sale  under  the  proceedings  could  be  made  without  a 
new  case  and  fresh  service  of  the  parties.  If  the  probate 
judge  had  been  merely  the  appointee  of  another  court,  to  sell 
certain  portions  of  the  estate,  which  had  been  done,  there 
would  have  been  some  force  in  the  view.  Ex  parte  Knigh  t,  28 
S.  C.  484.  But  it  will  be  observed  that  he  was  also  the  judge, 
and  that  the  first  order  of  sale  .did  not  purport  to  be  a  final 
judgment;  that  the  petition  prayed  for  the  sale  of  the  whole 
land  in  aid  of  the  personalty,  and  that  the  plaintiff",  who  was 
a  defendant  in  that  proceeding,  allowed  the  prayer  of  the 
petition  to  be  taken  by  default  against  her,  and  the  probate 
judge  only  refrained  from  selling  all  the  land  at  the  first  6i.le, 
for  the  reason  that  there  was  "some  dispute  "  whether  the  title 
to  the  parcel  not  then  sold  was  in  the  estate,  — and  on  that  ac- 
count alone  "  the  court  reserved  the  question  for  future  con- 
sideration." Afterwards,  probably  finding  that  the  estate  had 
title,  the  second  parcel  was  sold.     It  seems  to  us  that  those 
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who  were  parties  to  that  application  have  no  right  to  complain 
that  the  sale,  which  they  had  allowed  to  be  ordered  and  ad- 
judged, should  be  made  at  different  times,  and  that  we  must 
consider  the  matter  precisely  as  if  all  the  lands,  according 
to  the  prayer  of  the  petition,  had  been  disposed  of  at  the  first 
sale. 

But  it  is  further  urged  that  if  it  must  be  considered  that 
there  really  was  but  one  order  of  sale,  more  lands  were  sold, 
as  it  turned  out,  than  was  necessary  for  the  payment  of  the 
debts,  and  to  the  extent  of  such  excess  the  probate  judge  did 
not  have  jurisdiction,  and,  as  a  consequence,  the  sales  were 
absolutely  void;  that  is  to  say,  they  were  part  good,  but  in 
part  bad,  depending  upon  the  result  of  the  sales.  Section  40 
of  the  code  declares  that  "  wherever  it  shall  appear  to  the 
satisfaction  of  any  judge  of  probate  that  the  personal  estate  of 
any  person  deceased  is  insufficient  for  the  payment  of  his  debts, 
and  all  persons  interested  in  said  estate  being  first  summoned 
before  him,  and  showing  no  cause  to  the  contrary,  such  judge 
of  probate  shall  have  power  to  order  the  sale  of  the  real  estate 
of  such  person  deceased,  or  of  so  much  thereof  as  may  be  neces- 
sary for  the  payment  of  the  debts  of  such  deceased  person, 
upon  such  terms  and  in  such  manner  as  he  may  think  best," 
etc.  This  act  gives  to  the  probate  judge  important  judicial 
functions.  Whenever  it  shall  appear  to  "his  satisfaction" 
that  the  personal  estate  is  insufficient  for  the  payment  of  the 
debts  of  an  intestate,  he  is  to  judge  of  the  necessity  of  the  sale, 
—  lands  to  be  sold,  etc. 

Although  the  insufficiency  of  the  personal  property  for  the 
payment  of  the  debts  is  the  foundation  of  his  jurisdiction, 
we  cannot  suppose  that  his  judgment  in  the  matter  must  go 
for  nothing,  and  that  his  order  of  sale  ipso  facto  must  be  ab- 
solutely void  the  moment  the  proceeds  of  sale  touch  the  point 
of  full  payment  of  the  debts.  It  is  not  always  easy  to  foresee 
what  lands  will  sell  for  at  public  auction,  and  the  construction 
contended  for  would  emasculate  the  judicial  powers  given  to 
the  probate  judge,  —  tend  to  great  confusion,  make  titles  uncer- 
tain, and  destroy  the  value  of  such  sales,  by  raising  a  well- 
grounded  distrust  of  them.  We  think  the  inquiry  should  be, 
whether  the  probate  judge  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  if  so,  that  his  order  of  sale 
must  be  regarded  as  the  judgment  of  a  competent  court  upon 
a  matter  within  its  jurisdiction,  and  not  subject  to  collateral 
attack:  See  Turner  v.  Malone,  24   S.  C.  398.     "The  jurisdic- 
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tion  of  the  court  [probate]  over  the  subject-matter  attaches 
on  the  filing  of  a  petition  sufficient  in  form.  The  matter 
stated  in  the  petition  may  or  may  not  be  true.  The  heirs, 
when  jurisdiction  over  them  is  obtained,  may  be  treated  as  en- 
tering a  general  denial.  The  order  of  the  court  granting  or 
refusing  the  prayer  of  the  petition  is  in  the  nature  of  a  judg- 
ment conclusively  establishing  that  the  sale  is  or  is  not  neces- 
sary. If  erroneous,  it  must  be  corrected  by  appeal,  or  some 
other  appropriate  proceeding.  It  cannot  be  collaterally  avoided 
by  showing  that  the  petition  was  false":  Freeman  on  Void 
Judicial  Sales,  sec.  14.  "  If  upon  hearing  of  the  petition  the 
court  is  'satisfied'  that  a  proper  case  exists,  it  will  enter  an 
order  or  license  for  the  sale  of  the  land.  If  the  court  had 
jurisdiction,  this  order,  until  vacated  or  reversed,  is  binding 
on  all  parties  in  interest.  The  purchaser  under  it  is  in  no  dan- 
ger of  losing  his  title  by  proof  being  made  that  the  order  was 
erroneously  given.  It  cannot  be  collaterally  attacked  for 
error,  fraud,  or  irregularity,  if  the  court  had  jurisdiction,"  etc. 
Freeman  on  Void  Judicial  Sales,  sec.  20,  and  notes. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.       ____ 

As  TO  THE  Jurisdiction  of  Pkobate  Coukts  to  Sbll  Rralty  of  dece- 
dents, and  the  conclusiveness  of  proceedings  upon  collateral  attack,  see  Good' 
win  T.  Sima,  86  Ala.  102;  11  Am.  St  Rep.  21,  aad  note  27,  28. 


Blair  v.  Black.     Elias  v.  Black. 

[31  South  Cabolima,  846.] 

Individual  Creditors  of  a  Member  of  a  Partnership  ark  hot  Enti- 
TLBD  to  Precedence  over  Partnership  Creditors,  after  the  latter 
have  exhausted  their  remedy  against  the  partnership  assets.  The  prop- 
erty of  one  who  has  been  a  member  of  the  partnership  u  liable  for  hie 
partnership  debts  to  the  same  extent  as  for  his  individual  debts,  except 
that  the  holder  of  the  partnership  debts  may  be  required  to  exhaust  hie 
remedy  against  the  firm  before  resorting  to  the  property  of  its  individ- 
ual members. 

Assignment  for  the  Benefit  of  Creditors  which  directs  that  partner- 
ship creditors  shall  not  receive  anything  out  of  the  assets  of  the  assign- 
ors until  the  individual  creditors  are  fully  satisfied  gives  an  ualawfol 
preference  to  the  individual  creditors,  and  is  therefore  void  onder  the 
statutes  of  South  Carolina. 

Action  by  the  creditors  of  Black,  Carpenter,  and  Davies, 
against  them  and  John  G.  Black,  to  set  aside  deeds  of  assign- 
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ment  made  by  him  to  them.    The  defendants  had  judgment 
in  the  trial  court.    . 

W.  B.  McGaw  and  C.  E.  Spencer ^  for  the  appellants. 

Hart  and  Hart,  contra. 

McGowAN,  J.  On  January  29,  1889,  James  W.  Black  and 
Jacob  K.  Carpenter,  of  the  old  mercantile  firm  of  Black 
and  Carpenter,  and  also  of  its  successor.  Black,  Carpenter, 
and  Davies,  made  an  assignment  of  both  their  individual  and 
partnership  property,  for  the  payment  of  their  debts,  to  John 
G.  Black  as  assignee  and  trustee.  J.  L.  Davies,  one  of  the 
latter  firm,  did  not  sign  the  original  deed  of  assignment, 
being  absent  at  the  time  it  was  executed,  but  ratified  it  some 
days  later,  and  indeed,  executed  another  deed,  conforming 
substantially  to  the  first.  The  assignment  provided  that  the 
property  and  assets  of  the  individual  members  of  the  respect- 
ive firms  should  be  first  applied  to  the  payment  of  the  in- 
dividual debts  of  the  members  of  the  firm;  and  that  the 
property  and  assets  of  the  firms  respectively  should  be  first 
applied  to  the  debts  of  the  partnership;  and  that  if  a  surplus 
should  remain  after  paying  the  debts  of  the  one  class,  then 
such  surplus  should  be  paid  to  debts  of  the  other  class,  and 
so  reciprocally  of  the  other  class.  The  assignment  also  pro- 
vided that  if  there  should  not  be  sufl&cient  funds  to  pay  the 
debts,  the  assignee  should  pay  them  ratably,  or  such  as 
should,  within  thirty  days  from  the  date  of  the  assignment, 
agree  to  accept  the  terms  of  it,  and  to  release  the  parties  from 
ell  liability  on  their  debts  and  claims,  etc. 

The  cases  stated  above  were  instituted  by  creditors  of  the 
respective  firms  for  the  purpose  of  setting  aside  the  deed  of 
assignment,  and,  being  identical  in  object  and  purpose,  were 
consolidated,  and  heard  together.  Several  grounds  were  urged, 
sufiicient,  as  alleged,  to  set  aside  the  assignment,  and  subject 
the  property  to  the  claim  of  creditors  according  to  law,  but, 
from  the  view  which  the  court  takes,  it  will  not  be  necessary 
to  consider  any  of  the  objections,  except  the  one  chiefly  relied 
on  by  the  assailing  creditors,  viz.,  that,  in  violation  of  section 
2014  of  the  General  Statutes,  which  denounces  assignments 
giving  preferences  as  "  absolutely  void,"  this  assignment  gives 
undue  and  illegal  preference  to  individual  over  copartnership 
creditors,  in  excluding  the  partnership  creditors  (after  ex- 
hausting the  partnership  assets)  from  coming  in  and  partici- 
pating with  the  individual  creditors  in  the  individual  property 
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of  the-  members  of  the  different  firms;  the  proposition  relied 
on  being,  that,  under  the  law  of  this  state,  the  individual  cred- 
itors are  not  entitled  to  be  paid  first  out  of  the  individual 
property,  but  have  only  an  equity  to  require  that  the  partner- 
ship creditors  should  exhaust  the  assets  of  the  firm,  and  after 
that  is  applied,  they  are  then  entitled,  as  to  any  balance  due 
them,  to  share  equally  and  ratably  with  the  individual  cred- 
itors in  the  individual  assets.  While,  on  the  other  hand,  in 
support  of  the  assignment,  it  is  urged  that  the  rule  is,  that  the 
joint  debts  are  primarily  payable  out  of  the  joint  effects,  and 
are  entitled  to  a  preference  over  separate  debts;  and  so,  in  the 
converse  case,  the  separate  debts  are  primarily  payable  out  of 
the  separate  effects,  and  as  to  that,  possess  a  like  preference; 
and  the  surplus  oi^ly,  after  satisfying  such  priorities,  can  be 
reached  by  the  other  class  of  creditors.  So  that  really  the 
only  question  involved  is  one  purely  of  law.  What  was  the 
law  of  this  state  upon  the  subject  when  the  assignment  was 
executed  ? 

The  cause  came  on  to  be  heard  by  Judge  Kershaw,  who, 
making  a  full  and  interesting  review  of  the  authorities,  both 
in  the  English  and  American  courts,  in  law  and  in  equity, 
held  that  the  question  as  to  the  priority  of  the  individual  over 
the  partnership  creditors,  in  the  individual  property  of  the 
members  of  the  firm,  was  still  an  open  question  in  this  state; 
and  "furthermore,  that  the  departure  from  this  settled  rule  of 
administration  of  partnership  assets,  where  there  are  individ- 
ual claims  and  individual  property,  is  wholly  founded  upon 
the  case  of  Wardlaw  v.  Gray,  Dud.  Eq.  110,  and  that  wholly 
upon  a  total  misconception  of  the  English  cases  cited  to  sup- 
port it.  With  great  deference  to  the  opinions  of  the  eminent 
jurists  whose  decisions  are  here  reviewed,  I  am  impelled  to 
the  conclusion  that,  in  the  case  under  consideration,  the  indi- 
vidual property  is  first  applicable  to  the  individual  debts,  and 
that  the  provisions  upon  that  subject  in  the  assignment  are  in 
strict  conformity  to  the  established  rule,  anu  therefore  consti- 
tute no  improper  preference," — and  dismissed  the  complaints. 

From  this  decree  the  plaintiffs,  partnership  creditors,  ap- 
peal to  this  court  upon  the  ground,  inter  alia,  that  it  was  error 
of  law  to  hold  "  that,  as  between  the  partnership  creditors  of 
a  firm  and  the  individual  creditors  of  its  members,  the  indi- 
vidual assets  are  first  liable  to  individual  debts  before  any 
application  thereof  may  be  made  to  partnership  debts;  and 
for  not  holding  that  if,  after  applying  partnership  assets  to 
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partnership  debts,  any  portion  of  such  debts  should  remain 
unsatisfied,  such  portion  should  come  in  ratably  with  the  in- 
dividual debts  of  the  several  members  as  against  their  indi- 
vidual assets,"  etc. 

The  question  is  certainly  an  important  one,  which,  in  the 
aflfairs  of  business  life,  may  arise  daily,  and  it  should  be,  if  it 
has  not  already  been,  clearly  and  fully  settled,  so  that  all  may 
tnow  what  the  law  is,  to  which  their  actions  should  be  con- 
formed. It  is  true  that  there  has  been  much  discussion,  and 
some  difference  of  opinion,  on  the  subject  involved,  not,  as  it 
seems  to  us,  arising  so  much  from  the  inherent  difficulty  of 
the  subject,  as  from  an  artificial  rule  originally  adopted  in  the 
English  bankrupt  courts,  mainly,  as  it  would  seem,  on  account 
of  its  simplicity  and  convenience  of  application,  viz.,  that  part- 
nership creditors  are  entitled  to  partnership  property,  and, 
e  conversOy  individual  creditors  are  entitled  to  individual  prop- 
erty, a  rule  of  which  Judge  Story  says:  "  It  is  not  too  much 
to  say  that  it  rests  on  a  foundation  as  questionable  and  un- 
satisfactory as  any  rule  in  the  whole  system  of  our  jurispru-^ 
dence":  Story  on  Partnership,  577. 

As  we  understand  it,  no  rule  upon  the  subject  has  ever 
been  declared  by  positive  statute,  either  in  England  or  Amer- 
ica; but  whatever  rule  there  may  be  has  grown  up  entirely 
from  the  dicta  of  elementary  writers  and  adjudications  of  the 
courts,  supposed  to  be  founded  on  some  principle.  But  so  far 
as  concerns  this  "  rule  of  reciprocity,"  as  it  is  sometimes 
called,  it  does  not  seem  to  us  to  have  been  based  upon  any 
principle  or  general  equities  of  the  parties.  All  agree  that 
the  partnership  creditors  have  an  equity  to  exhaust  the 
partnership  assets,  for  the  double  reason  that  they  have  two 
funds,  and  the  individual  members  have  no  interest  until  the 
partnership  is  settled.  But  the  same  cannot  be  said  of  the 
individual  creditors.  They  are  not  creditors  of  the  firm  at  all, 
but  only  of  their  individual  debtor,  whose  individual  property, 
including  his  clear  share  of  the  firm,  is  liable  for  all  his  debts 
alike,  both  partnership  and  individual.  It  strikes  us  that 
there  is  nothing  in  the  relations  or  the  equities  of  the  respect- 
ive classes  to  authorize  or  justify  the  application  of  the  con- 
venient Procrustean  rule  of  "  reciprocity." 

But  it  is  argued  that  the  circuit  decree  is  in  conformity  with 
the  English  rule,  and  we  should  follow  it  without  regard  to 
its  reason  or  equity,  and  disregard  our  own  cases  which  have 
made  a  departure  from  it,  for  the  sole  reason  that  it  was  error 
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to  make  that  departure,  and  it  should  be  corrected  by  return- 
ing to  the  rule.  Without  going  back  to  ascertain  what  is  the 
precise  rule  adopted  in  the  English  courts  of  bankruptcy  and 
chancery,  it  is  quite  clear  that  as  far  back  as  the  case  of 
Wardlaw  v.  Gray,  Dud.  Eq.  110  (1837),  cited  in  the  circuit 
decree,  the  doctrine  was  announced  in  this  state  "that  a 
partnership  creditor  has  the  right  to  resort  either  to  the  part- 
Efership  property  or  to  the  separate  property  of  the  parties; 
but  as  a  party  having  two  funds,  he  may  be  compelled  by  the 
separatecreditorfeof  oneof  the  partners  to  exhaust  the  partner- 
ship property  before  he  proceeds  against  that  of  an  individual 
partner,"  etc.  Whether  this  decision  did  or  did  not  run  coun- 
ter to  what  is  said  to  be  the  English  rule  upon  the  subject,  it 
is  quite  as  clear  that  it  has  never  been  expressly  overruled; 
but,  on  the  contrary,  has  been  recognized  and  followed,  and  at 
the  time  of  the  execution  of  the  assignment  under  considera- 
tion was,  as  we  think,  the  law  of  the  state.  In  Gowan  v.  Tunno, 
Rich.  Eq.  Cas.  369  (1832),  it  was  held  that  "though  partner- 
ship  effects  should  be  first  applied  to  partnership  debts,  yet 
after  these  are  exhausted  a  judgment  against  the  partners  as 
such  binds  the  separate  estate  of  each  partner  from  its  date." 

In  Fleming  v.  Billings,  9  Rich.  Eq.  149  (1856),  it  was  held 
that  "  copartnership  creditors  are  first  to  be  paid  out  of  the 
copartnership  fund,  and  if  that  prove  insufficient,  then  they 
are  to  come  in  with  the  private  creditors  (respect  being  had 
to  liens),  as  against  the  individual  property  of  the  copartners." 
In  Gadsden  v.  Carson,  9  Rich.  Eq.  252,  70  Am.  Dec.  207 
(1857),  it  was  held  that  "  the  individual  creditors  of  a  partner 
have  not  such  exclusive  right  to  be  paid  out  of  his  individual 
property  as  to  render  fraudulent  an  assignment  of  it  for  the 
benefit  of  the  creditors  of  the  firm.  Partnership  creditors 
having  two  funds  to  which  they  can  resort,  and  individual 
creditors  of  the  partners  having  but  one,  —  the  private  prop- 
erty of  the  debtor  (including  any  balance  which  may  remain 
to  him  from  the  firm  after  its  affairs  are  settled),  —  such  in- 
dividual creditors  have  an  equity  to  compel  the  partnership 
creditors  to  resort  first  to  the  partnership  assets;  but  after  they 
are  exhausted,  the  partnership  creditors  have  as  good  right  to 
be  paid  out  of  the  private  property  of  a  partner  as  his  indi- 
vidual creditors,"  etc.  In  this  case,  Chancellor  Johnston  re- 
marked that  it  "  was  in  conformity  to  Wardlaw  v.  Gray,  Dud. 
Eq.  110,  with  which  we  see  no  reason  to  be  dissatisfied." 

In  Wilson  v.  McConnell,  9  Rich.  Eq.  500  (1857),  it  was  held 
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that  "  where  a  copartner,  having  a  separate  estate,  dies,  the 
copartnership  creditors  have  the  right  first  to  exhaust  the  co- 
partnership estate,  and  if  that  proves  insufficient  to  pay  their 
demands,  then  they  are  to  be  paid  from  the  separate  estate 
of  the  copartners  pro  rata  with  his  separate^ creditors."  In 
Adickes  v.  Lowry,  15  8.  C.  128  (1880),  it  is  true  that  an  inti- 
mation is  given  that  the  question  might  be  still  open,  but  that 
was  not  intended  to  decide  anything.  The  remark  was:  "But 
even  if  this  were  so,  there  would  still  remain  the  very  impor- 
tant and  interesting  question  whether  the  separate  creditors 
of  Bratton  would  not  have  in  equity  a  preference  over  the 
partnership  creditors  to  the  separate  assets  of  Bratton,  etc. 
But  inasmuch  as  this  question  was  not  raised  in  the  court  be- 
low, and  has  not  been  argued  here,  we  do  not  propose  to  enter 
upon  its  consideration  now,"  etc. 

In  Hutzler  Bros.  v.  Phillips,  26  S.  C.  136,  4  Am.  St.  Rep. 
687,  it  was  held  "  that  partnership  creditors,  after  exhausting 
partnership  assets,  are  entitled  to  share  the  separate  property 
of  the  partners  pro  rata  with  unsecured  individual  creditors." 
The  chief  justice  reviewed  all  the  authorities,  saying,  among 
other  things:  "  We  think  the  true  doctrine  is  as  stated  by  the 
circuit  judge  with  respect  to  the  right  of  the  separate  cred- 
itors, if  any  equity  exists  in  his  behalf,  such  as  two  funds, 
....  to  throw  the  copartnership  creditors  on  the  partnership 
assets  in  the  first  instance,  but  after  the  partnership  assets 
have  been  fully  and  fairly  exhausted,  to  come  in  pro  rata  with 
the  separate  creditor.  This  seems  to  be  the  weight  of  author- 
ity with  us.  Besides,  a  debt  contracted  by  a  copartnership  is 
not  only  a  debt  of  the  firm,  but  a  debt,  in  substance,  of  each 
individual  member  of  the  firm,  and  the  property  of  the  firm 
and  of  each  member  is  liable  for  it.  But  the  property  of  the 
firm  is  not  liable  for  the  separate  debt  of  a  member;  only  the 
interest  of  a  member  is  liable,  which  is  nothing  until  the  firm 
debts  are  paid,"  etc. 

We  think  this  case  finally  settled  the  law  in  this  state.  But 
as  if  to  put  the  matter  beyond  all  dispute,  the  very  last  work 
upon  the  subject  of  partnership,  published  this  year  (1889), 
expressly  approves  and  cites  from  this  case,  as  containing  the 
proper  exposition  of  the  law  upon  the  subject,  both  on  prin- 
ciple and  authority.  The  author  says:  "  The  insolvent,  by 
his  inability  to  meet  his  liabilities,  is  not  the  less,  but  all  the 
more,  a  debtor.  He  owes  to  his  creditors,  not  the  property 
itself,  nor  any  other  asset,  but  merely  the  price  of  the  prop- 
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erty.  The  debt  is  personal,  without  any  lien  or  preference  for 
its  payment  out  of  the  debtor's  estate.  The  individual  partner 
is,  however,  not  less  liable  for  a  firm  debt  than  is  the  firm 
itself.  The  several  liability  of  the  partners  is  no  less  a  con- 
stituent of  the  partnership  obligation  than  is  their  joint  ob- 
ligation. Both  spring  from  the  root  of  partnership.  The  joint 
creditors,  therefore,  are  entitled  at  law  to  share  the  separate 
estate  of  a  partner  with  his  individual  creditors,"  etc:  See 
Parsons  on  Partnership,  sec.  108;  citing  Hutzler  Bros.  v.  Phil- 
lips, 12  S.  C.  136;  4  Am.  St.  Rep.  687;  and  other  cases. 

We  have  not  the  least  idea  that  the  parties  intended  to  do 
anything  wrong,  but  the  assignment  was  not  in  conformity 
with  the  law  as  we  understand  it,  and  had  the  efiect  of  creat- 
ing preferences  not  allowed  by  law. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cases  remanded  to  the  cir- 
cuit court  for  such  further  proceedings  as  the  parties  may  be 
advised,  in  accordance  with  the  conclusions  herein  announced. 

Pabtnbrship  ORBDrroRS  MAT  Shark  pro  Rata  in  the  individual  prop- 
erty of  the  partners,  after  exhausting  the  partnership  assets:  Hutzler  v. 
Phillips,  26  S.  C.  136;  4  Am.  St.  Rep.  687;  Gadsden  v.  Carson,  9  Rich.  Eq. 
252;  70  Am.  Deo.  207,  and  note.  Compare  Scudder  r.  Delashmut,  7  Iowa, 
89;  71  Am.  Dec.  428,  and  note. 

Transfer  of  Partnership  Property  bt  thb  Copartners,  or  by  one 
partner  with  the  consent  of  the  others,  to  pay  individual  debta,  is  fraudulent 
and  void  aa  to  the  firm  creditors,  unless  the  firm  is  solvent  and  sufficient 
property  remains  to  pay  the  partnership  debts:  Arnold  v.  Hagerman,  45 
N.  J.  Eq.  186;  14  Am.  St.  Rep.  712.  Assignment  by  partners  which  gives 
preferences  to  separate  partners  for  debts  they  have  against  the  partnership 
before- paying  other  creditors  is  void:  Qoddard  v.  Uapgood,  26  Vt.  351;  60 
Am.  Deo.  272.  But  in  Nps  v.  Van  Husan,  6  Mich.  329,  74  Am.  Dea  690,  it 
was  held  that  prefereno«  to  individual  debts  does  not  render  void  a  partner* 
■hip  assigment  for  the  b«aefit  of  oreditors. 
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in  South  Oaeolima,  889.] 
vo  on  Jwoitavra,  —  A  judgment  in  favor  of  the  defendant  maj,  on 
motion,  by  order  be  set  off  against  a  judgment  previonsly  rendered  in 
favor  of  tiie  plaintiflF.  The  power  to  so  set  off  judgments  is  a  oommon- 
law  power,  not  derived  from  nor  regulated  by  the  statute  ot  set-o£F  or  of 
discountb 
JxnusDiOTioN  to  Set  off  one  Judgment  against  Another  is  Equitable 
m  ITS  Nature,  and  the  application  therefor  is  addressed  to  the  sound 
judicial  discretion  of  the  court,  in  the  exercise  of  which  equitable  rights 
of  persona  not  parties  to  the  suit  will  be  considered  and  protected. 
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Sit-off  of  Assionbd  Judgment.  —  The  court  will  not  order  a  judgment  to 
be  set  off  against  one  in  favor  of  the  defendant,  when  the  plaintiff  had 
•asigned  it  to  his  attorney  to  secure  the  payment  of  the  latter's  profes- 
sional service,  and  the  attorney,  when  he  took  the  assignment,  had  no 
notice  of  the  existence  of  the  judgment  which  the  defendant  seeks  to 
set  o£L 

Moorman  and  Simkins,  for  the  appellant. 

0.  L.  Schumpert,  contra. 

McIvER,  J.  Simmons  having  recovered  a  judgment  in  a 
trial  justice  court  for  the  delivery  of  a  horse  and  ten  dollars 
damages,  or  eighty  dollars  if  the  horse  be  not  delivered,  and 
costs,  Reid  appealed  therefrom  to  the  circuit  court.  The  ap- 
peal was  heard  during  the  regular  term  for  November,  1886, 
and  on  the  6th  of  December,  1886,  Judge  Fraser  delivered  his 
judgment,  modifying  the  judgment  appealed  from,  by  reducing 
the  alternative  judgment  from  eighty  to  sixty  dollars.  It 
having  been  discovered  that  the  ofl&cial  term  of  Judge  Fraser 
had  expired  before  the  6th  of  December,  1886,  and  he  having 
been  re-elected  in  the  mean  time,  an  extra  term  of  the  court 
was  held  on  the  31st  of  December,  1886,  for  the  purpose  of  re- 
signing judgments  rendered  after  his  former  commission  had 
expired.  At  the  extra  term,  upon  notice,  Reid  applied  to  the 
circuit  judge  for  an  order  to  set  off  a  judgment  by  confession 
before  a  trial  justice,  entered  the  24th  of  September,  1883,  in 
favor  of  Reid  against  Simmons,  a  transcript  whereof  was  filed 
and  entered  in  the  clerk's  office  on  the  28th  of  December, 
1886;  but  the  circuit  judge,  holding  that  he  could  not  hear  an 
original  motion  at  an  extra  term,  declined  to  consider  it. 

At  the  next  regular  term,  in  February,  1887,  the  application 
was  renewed  on  notice.  In  response  to  this  application,  Sim- 
mons, the  plaintiff  herein,  showed  cause:  1.  That  on  the  6th 
of  December,  1886,  in  consideration  of  professional  services' 
rendered  herein,  the  said  plaintiff  assigned  this  judgment  to  his 
attorney,  in  pursuance  of  a  prior  parol  agreement  made  and 
entered  into  at  the  time  of  the  commencement  of  the  suit  in 
the  trial  justice  court;  2.  That  subsequently,  to  wit,  on  the 
24th  of  December,  1886,  the  said  attorney,  for  valuable  con- 
sideration, assigned  said  judgment  to  one  Pool,  who  is  now  the 
legal  owner  thereof,  and  is  not  a  party  to  these  proceedings; 
3.  That  said  assignment  was  filed  with  the  judgment  roll  and 
lodged  with  the  execution  herein  on  the  24th  of  December, 
1886;  4.  That  the  judgment  by  confession  before  the  trial 
justice  now  sought  to  be  set  off  against  the  judgment  herein 
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is  not  a  valid  judgment;  and  even  if  so,  it  cannot  be  set  oflf  as 
against  third  parties  purchasing  for  valuable  consideration 
without  notice.  The  circuit  judge  refused  the  motion,  on  the 
sole  ground  that  the  assignment  of  the  judgment  herein  was 
sufficient  to  bar  the  appellant's  right  of  set-oflF. 

From  this  order  the  defendant,  Reid,  appeals,  alleging  in 
general  terms  error  in  such  refusal.  Strictly  speaking,  we 
might  decline  to  hear  this  appeal,  as  there  are  no  specific  errors 
pointed  out,  nor  are  there  any  indications  as  to  where  the  error 
alleged  lies.  But  waiving  this,  we  will  proceed  to  consider  the 
points  made  in  the  argument  submitted  in  behalf  of  appel- 
lant. 

There  can  be  no  doubt  that  the  court  of  common  pleas  has 
jurisdiction  in  a  proper  case,  and  upon  a  proper  showing,  to  re- 
quire a  judgment  previously  obtained  by  a  defendant  against 
a  plaintiff  to  be  set  off,  pro  tanto,  against  a  judgment  subse- 
quently obtaiued  by  the  plaintiff  against  the  defendant;  and 
there  is  as  little  doubt  that  this  may  be  done  by  motion  on  a 
rule  to  show  cause:  Williams  v.  Evans,  2  McCord,  203;  Dun- 
can ads.  Bloomstock,  2  McCord,  318;  13  Am.  Dec.  728.  But  it 
is  equally  well  settled  that  this  is  a  common-law  power,  not 
derived  from  or  regulated  by  the  statutes  of  set-off  or  discount. 
The  jurisdiction  for  this  purpose  is  equitable  in  its  nature,  and 
the  application  is  addressed  to  the  sound  judicial  discretion 
of  the  court.  In  addition  to  the  cases  above  cited,  see  Tolbert 
v.  Harrison,  1  Bail.  599;  Low  v.  Duncan,  3  Strob.  195;  and 
Meador  v.  Rhyne,  11  Rich.  631;  in  which  last-cited  case  it  is 
said  that  the  court,  in  exercising  this  jurisdiction,  will  always 
regard  the  equitable  rights  of  persons  not  parties  to  the  suit. 
It  is  therefore  obvious  that  section  133  of  the  code,  relied  on 
by  counsel  for  appellant,  has  no  application. 

We  see  no  reason  to  doubt  that  the  circuit  judge,  in  refus- 
ing this  motion,  proceeded  upon  the  principle  which,  as  we 
have  seen,  regulates  the  exercise  of  this  jurisdiction;  and 
certainly  we  cannot  say  that  there  was  any  abuse  of  his  dis- 
cretion in  refusing  the  motion.  On  the  contrary,  we  think  it 
was  properly  exercised.  Here  the  attorney  for  the  plaintiff 
in  good  faith,  —  as  we  must  assume  in  the  absence  of  any  evi- 
dence to  the  contrary,  —  with  a  view  to  secure  compensation  for 
his  services,  which  had  proved  to  be  effective,  took  an  assign- 
ment of  the  judgment,  the  fruits  of  his  services,  when,  so  far 
as  appears,  he  had  no  notice  either  actual  or  constructive  of  the 
judgment  previously  obtained  by  confession  in  the  trial  jus- 
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tice  court  by  Reid  against  Simmons,  —  for  the  transcript  of 
that  judgment  was  not  filed  in  the  clerk's  oflSce  until  after  the 
assignment  was  executed,  —  and  then  afterwards  assigned  the 
judgment  for  value  to  a  third  person,  who  was  alike  without 
notice.  Under  these  circumstances,  it  seems  to  us  to  have 
been  a  very  proper  exercise  of  discretion  on  the  part  of  the 
circuit  judge  to  refuse  to  require  one  judgment  to  be  set  off 
against  the  other,  as  he  could  not  have  done  so  without  dis- 
regarding the  equitable  rights  of  persons  not  parties  to  these 
proceedings. 

It  may  be  quite  true  that  an  attorney  has  no  lien  on  a  judg- 
ment recovered  by  him  for  his  fee  {Scharlock  v.  Oland,  1 
Rich.  207),  and  it  may  also  be  true,  under  the  case  of  Miller 
V.  Newell,  20  S.  C.  123,  47  Am.  Rep.  833,  that  a  chose  in 
action  arising  out  of  a  tort  strictly  personal  is  not  assignable, 
though  in  this  case  the  tort  upon  which  the  action  was  founded 
was  a  wrong  done  to  property,  and  not  to  the  person,  as  in 
Miller  v.  Newell,  supra,  yet  it  is  undoubtedly  true  that  an  attor- 
ney has  an  equitable  claim  to  be  paid  for  his  services  out  of 
the  judgment  which  he  has  recovered  for  his  client;  and  the 
court  in  a  proper  case,  especially  in  a  matter  addressed  to  its 
discretion,  will  always  recognize  such  a  claim.  As  is  said  in 
the  case  of  Puett  v.  Beard,  86  Ind.  172,  44  Am.  Rep.  280, 
"The  right  to  set  off  one  judgment  against  another  is  purely 
equitable,  and  only  allowed  where  good  conscience  requires  it; 
and  good  conscience  is  far  from  requiring  that  an  attorney's 
claim  for  services  in  securing  the  judgment  should  yield  to 
the  claim  of  those  holding  rights  adverse  to  their  clients." 

It  is  true  that  in  Duncan  ads.  Bloomstock,  2  McCord,  318,  13 
Am.  Dec.  728,  the  court  did  order  one  judgment  set  off  against 
the  other,  notwithstanding  an  assignment  of  one  of  them  to 
a  third  person;  but  that  decision  manifestly  proceeded  upon 
the  ground  that  the  assignment  was  not  made  in  good  faith, 
but  simply  for  the  purpose  of  defeating  the  motion  to  set  ofi" 
one  judgment  against  the  other;  for  the  court  used  this 
language:  "  The  court  will  nevertheless  respect  such  an  assign- 
ment, where  it  appears  calculated  to  promote  the  ends  of  jus- 
tice, but  not  where  it  has  a  contrary  tendency."  The  circuit 
judge  evidently  supposed  that  by  respecting  the  assignment 
in  this  case  the  ends  of  justice  would  be  promoted,  and  we 
agree  with  him.  It  appears  to  have  been  made  in  pursuance 
of  an  agreement  entered  into  at  the  time  the  action  was  com- 
menced, and  was  doubtless   the  means,  and  possibly  the  only 
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meant,  by  which  the  plaintiff  obtained  the  services  of  an 
attorney,  which  have  proved  effective. 

The  counsel  for  respondent,  in  his  argument,  has  raised 
a  question  as  to  the  validity  of  the  confession  of  judgment 
before  the  trial  justice,  but  as  that  question  was  not  passed 
upon  by  the  circuit  judge,  his  decision  being  rested  solely  on 
the  ground  of  the  assignment,  we  are  not  at  liberty  to  con- 
sider it. 

The  judgment  of  this  court  is,  that  the  order  appealed 
frona  be  aflSrmed.  

SET-orF  oJt  McTTTAL  JuDQMBNTS  is  discuBsed  in  the  note  to  Duncan  y, 
Btoamatoch,  13  Am.  Dec.  729-731.  gee  Puett  v.  Beard,  86  Ind.  172;  44  Am. 
Rep.  280;  Hovey  v.  M(yn-ill,  61  N.  H.  9;  60  Am.  Rep.  315;  Skrine  v.  Sim- 
mom,  36  Ga.  402;  91  Am.  Dec.  771;  Tharp  v.  Weg^arth,  56  Pa.  St.  82;  93 
Am.  Dec.  789;  Lee  v.  Lee,  31  Ga.  26;  76  Am.  Dec.  681;  6unn  v.  Todd,  21 
Mo.  303}  64  Am.  Dec.  231;  Ramsey's  Appeal,  2  Watts,  228;  27  Am,  Dec. 
801;  People  v.  N.  Y.  Common  Pleaa,  13  Wend.  649;  28  Am.  Dec.  495. 

In  aa  action  to  set  o£f  judgments  founded  upon  contract,  and  obtained  by 
plaintiff  and  defendant  against  each  other,  defendant,  claiming  his  judgment 
as  exempt  under  the  Indiana  statute,  may  defeat  the  set-off  by  showing 
that  all  bis  property,  including  the  judgment,  ia  less  than  six  hundred 
doUarst  CSorpenter  v.  C7oo(  115  Ind.  184. 


Beown  v.  Thomson. 

[81  South  Carolina,  486.] 

4OB1T0T.  — ThB  HvSBAIfD  07  A  MARRIED  WoMAN  MAT  BB  BT  HeB  CoN- 
STrruTBD  her  agent  for  the  management  of  her  separate  estate,  and  if 
he,  being  such  agent,  purchases  articles  for  her  or  for  her  separate  estate, 
or  supplies  for  her  tenants  thereon,  she  is  liable  therefor. 

Whether  a  Husband  ha3  been  by  his  Wife  Constituted  her  Agent 
TO  Manage  her  Separate  Estate,  and  whether  purchases  made  by 
him  were  for  the  purposes  specified,  are  questions  of  fact  for  the  jury, 
and  must  be  left  to  their  decision. 

Estoppel.  —  Married  Woman  Who  Reprksents  to  a  Creditor  that 
Abticles  Purchased  or  money  borrowed  are  for  the  use  of  her  separate 
estate  will  be  afterwards  estopped  from  disputing  that  representation, 
unless  it  appears  that  the  creditor  knew  at  the  time  he  extended  credit 
thai  Buoh  representation  was  not  true. 

Burden  of  Proof  —  Married  Women.  —  When  it  is  shown  that  a  married 
woman  has  represented,  as  a  matter  of  fact,  that  a  contract  was  made  in 
reference  to  her  separate  estate,  then  the  burden  of  proof  shifts,  and  it 
la  incumbent  on  her  to  show  such  facts  aa  defeat  the  estoppel  arising 
from  her  representation,  and  this  she  can  do  only  by  proving  that  the 
creditor  knew  at  the  time  he  extended  credit  that  the  articles  were  not 
purchased  for  that  purpose. 
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EsroFPEi^  —  Mabried  Woman  who  writes  to  a  merchant,  stating  that  sh« 
owns  property  of  value,  which  she  specifies,  on  which  a  promising  crop 
is  growing,  that  she  proposes  to  settle  every  dollar  dne  him,  and  that 
she  would  charge  the  tenants  the  same  as  she  was  charged,  and  request- 
ing a  further  credit,  ia  estopped  from  proving  that  articles  subsequently 
furnished  her  by  the  creditor  were  not  for  her  separate  estate,  unless  she 
can  proceed  farther,  and  show  that  the  creditor  knew  that  they  were  not 
tot  such  estate. 

Action  by  the  administrators  of  J.  J.  Brown  against  Jessie 
M.  Thomson.  The  letter  from  Mrs.  Thomson  to  Brown,  re- 
ferred to  in  the  opinion  of  the  court,  is  as  follows:  — 

"Major  Brown,  —  Some  time  since,  I  received  your  note, 
and  have  not  felt  able  to  answer  till  now.  I  want  to  say, 
Major,  in  confidence,  and  not  boasting,  but  as  a  matter  of 
business,  that  I  own  property  in  York  County  to  the  value  of 
thirty  thousand  dollars,  and  there  is  not  a  lawyer  there  who 
will  not  tell  you  that  my  name  stands  high,  financially;  and 
moreover,  the  most  moderate  judges  place  our  growing  cotton 
crop  at  150  bales  as  a  low  figure,  and  as  certain  of  that,  with 
no  natural  disaster.  Mr.  Richard  Thomson,  who  is  always 
moderate  and  safe  in  his  estimates,  places  our  crop  as  above, 
while  many  go  over  this.  I  state  this  to  show  our  ability  to 
meet  our  obligations,  and  I  now  wish  to  say  that  I  propose  to 
settle  fairly,  and  to  your  satisfaction,  every  dollar  due  you,  and 
to  make  the  proper  diflference  between  cash  and  time  prices, 
on  account  of  our  disappointment  in  not  paying  you,  caused 
by  our  not  getting  money  firmly  promised. 

"Mr.  Thomson  says  we  ought  to  pay  the  time  price,  and 
when  we  settle,  you  will  be  perfectly  satisfied,  as  we  will 
charge  our  tenants  the  same  you  charge  us,  and  it  will  not  be 
our  paying  it  really. 

"  We  have  traded  with  you,  and  got  along  so  friendly,  and 
you  can  rest  perfectly  assured  that  our  settlement  this  fall 
will  be  prompt  and  satisfactory.  We  prefer  trading  with  you 
as  we  fctated,  although  we  shall  want  but  little.  One  of  our 
tenants  is  here  now,  and  wants  fifty  pounds  of  bacon,  which  I 
should  like  to  get  from  you.  Please  state  what  you  will  charge 
for  this,  payable  November  1st.  Hoping  that  what  I  have 
written  will  prove  satisfactory,  I  remain, 
"Very  respectfully, 

"July  12,  1884.  Mrs.  J.  M.  Thomson." 

The  following  instructions  were  given  the  jury:  — 

"  Gentlemen  of  the  Jury,  —  The  legal  propositions  which  I 
■hall  submit  to  you  are  contained  in  requests  to  charge,  first, 
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on  the  part  of  the  plaintiff,  and  also  on  the  part  of  the  defend- 
ant, with  slight  modifications  to  both  sets  of  requests. 

"  I  charge  you,  in  this  case,  that  if  the  defendant's  husband, 
W.  W.  Thomson,  had  the  management  and  control  of  her 
farm  as  agent,  and  she  recognized  his  orders  to  and  purchases 
from  J.  J.  Brown,  that  she  is  liable  for  all  articles  purchased 
by  him  for  use  on  the  farm,  and  supplies  for  her  tenants. 
After  the  writing  of  that  letter,  which  is  put  in  evidence,  signed 
by  the  defendant,  and  said  to  bear  date,  or  at  least  to  have 
been  written  on,  July  12, 1884,  the  burden  is  on  the  defendant 
of  showing  that  the  articles  purchased  were  not  for  use  on  her 
farm  or  for  her  tenants.  The  defendant  is  estopped  by  that 
letter  from  denying  that  the  goods  purchased  after  the  writ- 
ing of  that  letter  were  for  use  on  her  plantation,  or  for  her 
tenants,  unless  it  be  shown  that  J.  J.  Brown  knew  that  such 
goods  were  intended  for  other  purposes.  Defendant  is  liable 
for  all  articles  purchased  by  her  of  the  plaintiff's  intestate, 
Mr.  Brown,  except  those  for  use  of  herself  and  family. 

"Now  the  defendant's  requests.  Even  if  defendant  was 
fully  capable  of  contracting,  the  books  of  account  would  not 
be  evidence  as  to  articles  which  are  itemized  in  the  account. 
Charges  on  the  books  for  cash  loaned  or  advanced,  or  simply 
for  amount  or  amount  of  order,  are  not  of  themselves  suflBcient 
proof  of  indebtedness,  even  against  a  person  fully  capable  of 
contracting.  But  if  they  are  sustained  by  the  orders,  or  by 
other  evidence  in  the  case,  of  course  they  would  be  suflSiciently 
established.  Before  a  married  woman  can  be  held  liable  in 
an  action  of  this  kind,  two  things  must  concur:  She  must  au- 
thorize or  ratify  the  contracts;  the  contract  must  have  refer- 
ence to  her  separate  estate.  A  promise  of  a  married  woman 
to  pay  for  articles  bought  and  used  as  household  supplies 
cannot  be  enforced  in  an  action  such  as  is  brought  here.  I 
would  rather  say,  —  cannot  be  enforced  in  this  action;  the  su- 
preme court  having  adjudged  that  question  in  this  very  case. 
The  defendant  in  this  action  cannot  be  bound  for  the  pro- 
visions and  clothing  of  herself,  her  husband,  and  their  children; 
and  under  the  decision  of  the  supreme  court  in  this  case,  to 
bind  a  married  woman  in  an  action  of  this  kind,  the  contract 
must  be  shown  to  have  reference  to  her  separate  estate.  The 
credit  must  have  been  extended  to  her  alone,  and  the  contract 
for  her  own  purposes.  The  burden  of  the  proof  as  to  all  tbe 
facts  necessary  to  be  established  in  action  on  the  alleged 
contract  of  a  married  woman  is  generally  upon  the  plaintiff; 
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and  if  the  proof  is  equally  balanced,  the  verdict  must  be  for 
the  defendant.  But  after  a  representation  to  the  creditor  that 
the  contract  is  made  with  reference  to  her  separate  estate  and 
for  her  benefit,  then  the  burden  would  be  shifted,  and  the  de- 
fendant must  show  that  the  articles  got  were  not,  as  repre- 
sented, for  the  benefit  of  her  separate  estate. 

"You  will  take  the  record,  gentlemen,  and  find  a  verdict 
ibr  any  balance  which,  according  to  these  legal  principles, 
<ihere  may  be  found  due  by  the  defendants,  taking  off  the  pay- 
ments which  have  been  proved  in  the  case,  and  throwing  out 
of  the  account  those  items  which  are  not  suflBciently  proved, 
jind  to  which,  according  to  the  law  as  I  have  laid  it  down,  the 
defendants  may  be  found  not  entitled.  Find  a  verdict  for  what- 
ever balance  you  may  find,  after  allowing  those  deductions,  if 
any." 

Thomson,  Nieholls,  and  Moore,  for  the  appellant. 

R.  K.  Canon,  for  the  respondent 

McIvEB,  J.  This  is  the  second  appeal  in  this  case,  and  for 
a  more  full  statement  of  the  facts  than  it  is  deemed  necessary 
to  make  here,  reference  should  be  had  to  the  case  as  reported 
in  27  S.  C.  500.  It  is  sufficient  to  say,  that  the  action  was  to 
recover  the  amount  of  an  account  for  goods,  wares,  and  mer- 
chandise, alleged  to  have  been  sold  and  delivered  by  plain- 
tiff's intestate  to  the  defendant,  who  was,  and  is,  a  married 
woman,  during  the  year  1884.  Under  the  former  appeal,  this 
court  held  that  while  the  defendant,  though  a  married  woman, 
would  be  liable  for  such  articles  as  were  purchased  by  her,  or 
by  her  authority,  for  the  use  of  her  separate  estate,  —  her 
plantation, — yet  she  would  not  be  liable  for  household  sup- 
plies furnished  her  for  the  use  of  herself  and  family,  under 
such  a  proceeding  as  this,  though  plainly  indicating  that, 
under  proper  allegations  and  proper  proofs,  the  income  of  the 
defendant's  separate  estate  might  be  subjected  to  the  payment 
of  such  portion  of  the  account  as  should  appear  to  have  been 
contracted  for  the  use  of  herself  and  family.  The  case  was 
therefore  sent  back  for  a  new  trial,  in  order  that  the  jury 
might  pass  upon  the  question  as  to  how  much  of  the  account 
sued  on  the  defendant  should  be  held  responsible  for  under 
the  principles  above  stated. 

The  case  having  come  on  for  a  new  trial  before  his  honor 
Judge  Kershaw  and  a  jury,  a  verdict  was  rendered  for  very 
nearly,  though  not  quite,  the  whole  amount  of  the  account; 
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and  a  motion  for  a  new  trial  on  the  minutes,  based  upon  the 
ground  "  that  the  verdict  was  contrary  to  the  evidence  and 
the  charge  of  the  presiding  judge,  and  that  for  at  least  a  por- 
tion of  the  account  there  were  no  grounds  whatever  to  sustain 
the  verdict,"  having  been  made  and  refused,  defendant  appeals 
upon  the  following  grounds,  imputing  error  to  the  circuit 
judge:  — 

"  1.  In  charging  that  if  the  defendant's  husband  had  the 
management  and  control  of  her  farm  as  agent,  and  she  recog- 
nized his  orders  to  and  purchases  from  J.  J.  Brown,  that  she 
is  liable  for  all  articles  purchased  by  him  for  use  on  the  farm, 
and  supplies  for  tenants; 

"  2.  In  charging  that,  after  the  writing  of  that  letter,  which 
is  put  in  evidence,  signed  by  the  defendant,  and  said  to  bear 
date,  or  at  least  to  have  been  written  on,  the  12th  of  July,  1884, 
the  burden  is  on  the  defendant  of  showing  that  the  articles 
purchased  were  not  for  use  on  her  farm  or  for  her  tenants; 

"  3.  In  charging  that  defendant  is  estopped  by  that  letter 
from  denying  that  the  goods  purchased  were  for  use  on  her 
plantation,  or  for  her  tenants,  unless  it  be  shown  that  J.  J. 
Brown  knew  that  such  goods  were  intended  for  other  pur- 
poses; 

"4.  In  charging  that  defendant  is  liable  for  all  articles 
purchased  by  her  of  the  plaintiff's  intestate,  Mr.  Brown,  ex- 
cept those  for  use  of  herself  and  family; 

"5.  In  refusing  to  grant  a  new  trial; 

"6.   In  not,  at  least,  granting  a  new  trial  nisi." 

The  charge  of  Judge  Kershaw  appears  to  be  fully  set  out  in 
the  case,  and  should  be  incorporated  with  the  report  of  this 
decision.  An  examination  of  it  will  show  that  he  instructed 
the  jury  precisely  in  accordance  with  the  principles  laid  down 
in  the  former  decision.  The  error  complained  of  in  the  first 
ground  of  appeal  certainly  cannot  be  established;  for  that  por- 
tion of  the  charge  there  assailed  expressly  received  the  sanc- 
tion of  this  court  at  the  hearing  of  the  former  appeal.  There 
can  be  no  doubt  that  a  married  woman  may  manage  her  sep- 
arate estate,  either  in  person  or  by  an  agent,  and  there  is  as 
little  doubt  that  she  can  constitute  her  husband  her  agent  for 
that  purpose:  Greig  v.  Smith,  29  S.  C.426;  and  if  such  agent  pur- 
chases articles  for  the  use  of  her  separate  estate,  —  her  farm,  — 
or  supplies  for  her  tenants  thereon,  she  is  unquestionably  liable 
therefor.  Whether  the  husband  has  been  constituted  agent, 
and  whether  the  purchases  made  by  him,  as  such,  were  for  the 
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uses  specified,  are  questions  of  fact  for  the  jury,  and  must  be 
left  to  them,  as  was  done  in  this  case. 

The  second  and  third  grounds  of  appeal  raise  questions  not 
presented  at  the  former  hearing,  and  must  therefore  now  be 
determined.  These  questions  are  as  to  the  proper  construc- 
tion of  the  letter  of  the  12th  of  July,  1884,  from  defendant  to 
plaintiff's  intestate,  and  the  estoppel  claimed  to  arise  there- 
from. We  think  it  clear  that  where  a  married  woman  repre- 
sents to  the  creditor  that  the  articles  purchased  or  the  money 
borrowed  are  for  the  use  of  her  separate  estate,  she  will  be 
estopped  from  afterwards  disputing  that  representation,  unless 
it  also  appears  that  the  creditor  knew  at  the  time  that  he  ex- 
tended the  credit  that  such  representation  was  not  true;  for 
then  he  would  not  be  misled,  and  there  would  be  no  grounds 
for  the  estoppel:  Greig  v.  Smithy  29  8.  C.  426;  Trihble  v.  Poore, 
80  S.  C.  97. 

As  the  circuit  judge  very  properly  said  to  the  jury,  before  a 
married  woman  can  be  held  liable  on  a  contract,  two  things 
must  be  established:  1.  That  she  made  the  contract;  and  2. 
That  it  was  such  a  contract  as  she  had  the  power  to  make. 
In  such  cases,  therefore,  it  is  always  a  question  of  fact  whether 
the  contract  is  such  a  one  as  the  married  woman  had  the 
power  to  make;  that  is,  whether  it  is  a  contract  with  reference 
to  her  separate  estate.  If,  therefore,  at  the  time  or  before  she 
obtains  credit,  she  represents  to  the  creditor,  as  a  matter 
of  fact,  that  the  contract  is  of  that  character,  it  would  operate 
a  fraud  to  allow  her  afterwards  to  dispute  such  a  representa- 
tion of  fact.  But  her  mere  expression  of  intention  to  bind  her 
separate  estate  for  the  performance  of  a  contract  which  she 
has  no  power  to  make  cannot  operate  as  an  estoppel,  for  the 
obvious  reason  that  the  expression  of  an  intention  to  do  that 
which  she  has  no  power  to  do  ought  not  to  mislead  one  who 
is  presumed  to  know  the  law,  as  every  one  is. 

The  only  inquiry,  then,  is,  whether  the  letter  of  the  12th  of 
July,  1884,  was  properly  construed  to  amount  to  a  representation 
on  the  part  of  the  defendant  that  the  articles  purchased  after 
it  was  written  were  for  the  use  of  her  separate  estate.  It  seems 
to  us  that  the  whole  tenor  of  the  letter  was  well  calculated  to 
create  such  an  impression.  While  it  is  quite  true  that  where 
a  creditor  is  seeking  to  enforce  a  contract  alleged  to  have  been 
made  by  a  married  woman,  the  burden  of  proof  is,  in  the  first 
instance,  upon  him  to  show  that  the  contract  is  of  such  a 
character  as  a  married  woman  has  the  power  to  make  {Habe- 
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nicht  ▼.  Rawh,  24  S.  C.  461;  58  Am.  Rep.  268),  yet,  after  it  had 
been  shown  that  the  married  woman  had  represented,  as  matter 
of  fact,  that  the  contract  was  made  with  reference  to  her  sepa- 
rate estate,  then  the  burden  of  proof  shifts,  and  it  is  incumbent 
upon  her  to  show  such  facts  as  would  defeat  the  estoppel  arising 
from  such  representation, — not  simply  that  "the  articles  got 
were  not,  as  represented,  for  the  benefit  of  her  separate  estate," 
as  stated  by  the  circuit  judge,  more  favorably  to  defendant  than 
she  had  a  right  to  ask;  for  when  the  jury  have  reached  the  con- 
clusion that  the  articles  were  purchased  upon  her  representa- 
tion that  they  were  for  the  use  of  her  separate  estate,  that 
concludes  any  further  inquiry,  except  that  the  creditor  knew, 
at  the  time  he  extended  credit,  that  the  articles  were  not 
purchased  for  that  purpose,  and  the  burden  of  showing  this  is 
upon  the  married  woman.  We  do  not  see,  therefore,  how 
either  the  second  or  third  ground  of  appeal  can  be  sustained. 

As  to  the  fourth  ground  of  appeal,  it  is  sufficient  for  us  to  say 
that  we  think  it  rests  upon  a  misconceptionof  the  judge's  charge, 
and  cannot  therefore  be  sustained.  In  that  portion  of  the  charge 
to  which  this  exception  seems  to  point,  the  circuit  judge  was 
simply  drawing  the  attention  of  the  jury,  as  directed  by  the 
former  decision,  to  the  distinction  between  articles  purchased  for 
the  use  of  defendant's  plantation  and  of  the  tenants  thereon,  and 
articles  purchased  for  her  own  use,  or  of  members  of  her 
family;  and  no  such  error  as  that  which  it  is  sought  by  this 
exception  to  impute  to  that  portion  of  the  charge  can  be  dis- 
covered. 

It  only  remains  to  consider  the  fifth  and  sixth  grounds  of 
appeal,  in  which  it  is  claimed  that  the  circuit  judge  erred  in 
refusing  the  motion  for  a  new  trial,  or  at  least  in  not  granting 
a  new  trial  nisi.  This  depends  so  entirely  upon  questions  of 
fact,  over  which  we  have  no  jurisdiction,  that  it  is  scarcely 
necessary  to  say  more  upon  the  subject.  Whether  the  plain- 
tiflfs  were  entitled  to  a  verdict  for  the  whole  amount  of  the  ac- 
count sued  on,  or  only  a  portion  thereof,  depended  upon  the 
view  which  the  jury  might  take  of  the  evidence;  and  whether 
they  erred  in  the  view  which  they  took  is  not  a  matter  which 
we  can  consider.  The  questions  of  fact  arising  in  the  case 
were  submitted  to  the  jury,  under  instructions  as  to  the  law, 
of  which,  as  we  have  seen,  the  defendant  has  no  legal  right  to 
complain,  and  tbeir  finding  is  conclusive. 

It  is  a  mistake  to  suppose  or  assume,  as  is  done  in  the  argu- 
ment submitted  by  counsel  for  appellant,  that  the  jury  disre- 
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garded  the  instructions  of  the  circuit  judge,  and  therefore  that 
he  was  bound  to  grant  a  new  trial.  This  was  not  a  case  in 
which  the  circuit  judge  had  the  power  to  direct,  as  matter  of 
law,  that  the  verdict  should  be  either  oneway  or  the  other,  for  the 
very  obvious  reason,  that  it  depended  upon  what  view  the  jury 
might  take  of  the  evidence.  See  what  is  said  upon  this  subject 
in  the  very  recent  case  of  McCord  v.  Blackwell,  31  S.  C.  138. 

In  the  argument  here,  counsel  for  appellant  have  taken  the 
position  that  "  the  farm  was  owned  jointly  by  defendant  and 
her  children,  and  articles  for  their  joint  use  and  benefit  can- 
not be  made  a  charge  against  the  defendant  in  this  action  "] 
but  so  far  as  we  can  discover,  no  such  point  was  raised  in  or 
passed  upon  by  the  circuit  court,  nor  is  it  raised  by  any  ex- 
ception. There  is  no  finding  of  fact  upon  which  to  base  such 
a  position,  nor  is  there  any  ruling  in  regard  to  it  which  we  can 
review.     We  have  therefore  not  felt  at  liberty  to  consider  it. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.       

In  thb  cask  of  Owynn  v.  Owynn,  31  S.  0.  482,  the  decision  of  the  princi- 
pal case  was  followed;  but  as  it  appeared  that  the  creditor  was  not  misled 
by  any  representation  made  by  the  married  woman,  it  was  held  that  she  was 
not  estopped  by  a  declaration  contained  in  a  note  made  by  her  that  such 
note  was  made  with  reference  to  her  separate  estate,  and  intended  to  be  a 
charge  upon  the  same;  and  that  she  was  therefore,  notwithstanding  such 
declaration,  at  liberty  to  prove,  if  she  could,  that  the  moneys  for  which  such 
note  was  given  were  not  for  her  separate  estate,  and  that  the  lender  knew 
this  at  the  time  the  money  was  loaned  and  the  note  taken.  In  Hoioard  v. 
Kitchens,  31  S.  C.  490,  it  was  decided  that  where  a  married  woman  borrows 
money  for  her  own  use,  and  not  for  another,  it  is  not  a  purchase  of  property, 
but  is  a  contract  as  to  her  separate  property,  and  enforceable  against  her 
separate  estate,  but  that  so  much  of  a  note  of  a  married  woman  as  is  based 
upon  her  promise  to  pay  for  necessary  expenses  of  her  daughter,  for  which, 
by  law,  her  husband  is  liable,  is  not  a  contract  as  to  the  separate  property 
of  the  wife,  and  therefore  is  not  binding  upon  her.  In  Schmidt  v.  Dean,  31 
S.  C.  498,  the  same  court  determined  that  if  a  married  woman  borrows 
money  upon  the  representation  that  it  ii  for  herself,  and  the  lender  knowa 
nothing  to  the  contrary,  she  ia  answerable  for  this  debt.  In  Law  r.  Li'ps' 
comb,  31  S.  C.  504,  the  same  court  held  that  if  a  married  woman,  in  person, 
secured  a  loan  of  money,  which  was  placed  in  her  hands,  and  for  which  she 
executed  her  note  and  mortgage,  and  afterwards  turned  this  money  over  to 
her  husband,  as  her  agent,  who,  in  turn,  secured  her  therefor  by  a  mortgage 
on  his  property,  that  her  note  and  mortgage  constituted  a  binding  contract, 
enforceable  against  her  separate  estate.  The  rules  established  by  the  princi* 
pal  case  have  been  very  frequently  reaffirmed  in  the  recent  decisions  in 
South  Carolina.  Building  and  Loan  Aaa'n  v.  Jones,  32  S.  C.  308,  determines 
that  if  a  married  woman,  acting  by  her  husband  as  her  agent,  applies  for 
and  procures  a  loan  of  money,  it  becomes  her  separate  estate,  and  she  is 
answerable  on  her  bond  given  for  its  repayment,  unless  the   lender  knew 
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when  making  the  loan  that  it  was  not  for  her  nse,  and  the  fact  that  she  per- 
mitted her  hnsband  to  use  part  of  the  money  does  not  tend  to  show  that  the 
lender  knew  that  any  part  of  the  loan  was  not  for  her  benefit.  A  married 
woman,  borrowing  money  on  her  note  and  mortgage,  representing  that  it 
was  wanted  to  pay  off  a  pre-existing  mortgage  on  her  property,  the  consid- 
eration of  which  was  nnknown  to  the  lender,  is  estopped  from  denying  that 
the  loan  was  made  in  reference  to  her  separate  estate:  Wallace  v.  Carter,  32 
S.  C.  314.  Similar  in  effect  is  Ckambera  v.  Bookman,  32  S.  C.  455.  But  if 
the  lender  has  notice  that  moneys  are  borrowed  to  purchase  family  supplies, 
and  to  pay  off  a  mortgage  which  could  not  be  enforced  against  the  separate 
estate  of  a  wife,  he  cannot  enforce  a  note  and  mortgage  given  by  her  to  se- 
cure the  repayment  of  his  loan:  Ooodgion  v.  Vaughn,  32  S.  C.  499. 

Estoppel  —  Marrikd  Women.  —  The  doctrine  of  estoppel  applies  to  mar- 
ried women:  McDansll  v.  Landrumt  87  Ky.  404}  12  Am.  St.  Rep.  600,  and 
partioalarly  note  603,  504. 
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[81  South  Carolina,  58L1 
Statutr  ov  Limitations  against  Sheriff's  Debs.  —  If  a  judgment  debtor 
sells  land  which  is  then  subject  to  a  judgment  lien,  and  his  vendee  en- 
ters into  possession  thereof,  and  holds  the  same,  claiming  title  thereto, 
and  a  sale  is  subsequently  made,  and  a  sheriff's  deed  executed,  in  the  en- 
forcement of  such  judgment,  the  statute  of  limitations  commences  to  run 
in  favor  of  the  purchaser  from  the  judgment  debtor  at  the  date  of  his 
entry  into  possession,  and  not  from  the  date  of  the  execution  of  the  sher- 
iff 's  deed.  And  if  the  time  between  such  entry  into  possession  and  the 
commencement  of  the  action  is  greater  than  that  allowed  by  the  statute 
of  limitations  for  the  bringing  of  actions  to  recover  real  property  ad> 
versely  held,  then  the  plea  of  the  statute  of  limitations  must  be  sus- 
tained, and  the  right  of  the  purchaser  at  the  sheriff's  sale  to  recover  the 
property  denied. 

Izlar  and  Glate^  for  the  appellant. 

Henderson  Brothers^  and  Croft  and  Dunlap,  contra. 

McGowAN,  J.  This  action  was  brought  to  recover  a  tract  of 
land  of  nine  hundred  acres,  known  in  the  proceedings  as  the 
mill  tract.  The  case  is  another  phase  of  a  controversy  which 
has  been  several  times  in  this  court,  and  in  order  to  make  it 
intelligible,  it  will  be  necessary  to  give  a  short  statement  of 
the  facts  out  of  which  it  arises.  The  land  lies  in  Aiken 
County,  and  was  once  the  property  of  Robert  Garvin,  who 
lived  there.  He  is  the  brother  of  the  plaintiflf,  John,  and  the 
father  of  the  defendant,  R.  C.  Garvin,  and  under  him  they 
both  claim, — the  plaintiflf  by  a  deed  from  the  sheriflT,  who  sold 
the  land  under  an  execution  of  his  own  as  the  property  of 
Robert  Garvin,  January  7,  1878,  and  the  defendant,  under  a 
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deed  direct  from  the  judgment  debtor  (Robert)  prior  to  the 
aforesaid  sherifif's  sale,  viz.,  on  April  15,  1874. 

It  seems  that  there  was  an  old  judgment,  John  Fox  v.  Robert 
Oarvin,John  Garvirifet  al.,  lodged  in  Lexington  County  (1868). 
Upon  this  judgment  John  Garvin  claimed  to  have  paid,  as 
surety  for  his  brother  Robert,  the  principal,  the  sum  of 
$1,836.40,  and  to  that  extent  to  be  the  owner  of  the  judgment 
under  the  provision  as  to  subrogation  in  section  2180  of  the 
General  Statutes.  John  procured  an  assignment  of  the  judg- 
ment to  himself  in  1872,  and  afterwards,  on  August  6,  1875^ 
had  a  "transcript"  of  it  entered  in  the  clerk's  office  of  Aiken 
County,  where  Robert  lived,  and  had  it  levied  on  the  lands 
of  Robert,  including  the  mill  tract  in  dispute,  which,  as 
stated,  had  been  previously  conveyed  to  the  defendant.  There- 
upon Robert  instituted  proceedings  against  John,  contesting 
the  validity  by  subrogation  of  the  aforesaid  judgment,  and 
Judge  Maher  granted  a  temporary  injunction  against  the  sale 
of  Robert's  lands  (May,  1876).  Upon  the  trial  of  that  case, 
Judge  Reed  rendered  a  decree  in  favor  of  John  for  the  $1,836.40, 
claimed  to  have  been  paid  by  him  as  surety;  and  another  judg- 
ment for  that  identical  amount  was  entered  in  Aiken  County. 
This  judgment  conformed  to  the  record  in  which  it  was  ren- 
dered, and  was  entitled  Robert  Garvin  v.  John  Garvin  (Sep- 
tember 16,  1877).  Under  this  last  judgment,  the  property  of 
Robert  was  levied  and  sold  (including  the  mill  tract  then  ii» 
possession  of  the  defendant),  and  bid  oflF  by  John,  the  judg- 
ment creditor,  who  took  sherifif's  titles  for  the  same  on  Janu- 
ary 7,  1878. 

Long  litigation  ensued  between  the  brothers,  John  and  Rob- 
ert, as  to  the  legality  of  the  judgment  and  execution  under 
which  Robert's  lands  were  sold ;  but  we  need  not  go  into  that 
now,  except  to  say  that  the  controversy  was  finally  ended  by 
the  court  sustaining  the  validity  of  the  judgment:  See  14  S.  C. 
630,  21  S.  C.  84,  91,  and  27  S.  C.  478.  Then  John  Garvin,  as 
purchaser,  brought  suit  for  the  different  tracts  of  land  which  he 
had  bid  off  at  the  sheriff's  sales  under  his  own  judgment,  and 
finding  the  defendant,  R.  C.  Garvin,  in  possession  of  a  part  of 
the  mill  tract,  he  brought  this  action  against  him  to  recover 
the  land,  on  February  15,  1885,  ten  years,  ten  months,  and 
one  day  after  the  defendant  in  execution  (Robert)  had  con- 
veyed the  land  to  him.  The  defendant  denied  the  plaintiff's 
right  to  recover,  and  interposed,  —  1.  A  general  denial;  2.  Ad- 
verse possession  for  more  than  ten  years,  and  the  statute  of 
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limitations;  3.  "  That  he  entered  into  possession  of  five  hundred 
acres  of  the  mill  tract,  under  an  agreement  with  Robert  Gar- 
vin, the  owner  of  the  mill  tract,  to  purchase  the  said  five  hun- 
dred acres;  that,  having  fully  complied  with  the  terms  of  the 
contract  to  purchase,  the  said  Robert  Garvin  executed  to  the 
defendant  a  deed  of  conveyance  in  fee-simple  to  said  five  hun- 
-dred  acres;  that  there  was  a  continued  occupation  and  posses- 
sion of  said  five  hundred  acres  by  the  defendant  under  claim 
of  title  in  fee  for  ten  years  last  before  the  commencement  of 
this  action,  and  denying  each  and  every  allegation  of  the  com- 
plaint not  in  the  third  defense  specifically  admitted,"  etc. 
The  case  has  been  in  this  court  before.  Upon  the  first  trial, 
"the  circuit  judge  held  that  the  (old)  Fox  judgment  was 
-merged  in  the  subsequent  one  for  the  same  money  of  Garvin 
v.  Oarvin,  entered  under  Judge  Reed's  decree  in  Aiken  County, 
September,  1877,  and  therefore  the  plaintifi'  had  no  lien  upon 
the  property  of  the  defendant  in  execution  (Robert)  prior  to 
that  time,  and  consequently  there  was  a  verdict  "  for  the  de- 
fendant" for  the  land  which  had  been  previously  conveyed 
to  him.  But,  upon  appeal,  that  ruling  was  reversed  as  error, 
and  a  new  trial  was  granted  on  that  ground  alone:  See  Gar- 
>»m  v.  Garvin,  27  S.  C.  474. 

The  new  trial  ordered  was  had  before  Judge  Aldrich  and  a 
jury.  It  being  then  adjudged  that  the  old  Fox  judgment 
was  not  merged  in  that  of  Garvin  v.  Garvin,  entered  under 
Judge  Reed's  decree,  but  that  the  plaintifi"  was  entitled  also 
to  the  lien  of  the  older  judgment,  the  principal  question  then 
considered  was  in  reference  to  the  statute  of  limitations 
and  as  to  the  effect  of  the  adverse  possession  of  the  defend- 
ant as  against  John  Garvin,  the  plaintiff.  Both  parties  sub- 
mitted requests  to  charge,  some  of  which  the  judge  charged, 
and  others  he  charged  in  modified  form.  The  jury  found 
"  for  the  plaintiff  the  land  in  dispute,"  and  the  defendant  ap- 
peals to  this  court  on  various  exceptions,  which  are  all  printed 
in  the  brief.  They  complain  of  error  in  several  particulars, 
in  respect  to  certain  alleged  acknowledgments  of  title,  the 
admission  of  certain  incompetent  evidence,  that  the  judge 
charged  the  jury  upon  the  facts,  etc.  But,  from  the  view 
which  tbe  court  takes,  it  will  not  be  necessary  to  consider  any 
of  the  exceptions  other  than  those  which  allege  error  in  the 
principles  announced  as  to  the  effect  of  the  defendant's  ad- 
verse possession  under  the  conveyances  to  him,  and  the  stat- 
<ute  of  limitations.     As  the  rulings  upon   that  subject  may 
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affect  somewhat  the  other  questions,  we  think  it  safer  and 
better  for  both  parties  not  to  consider  them  now. 

"  Exception  4.  Because  the  circuit  judge  erred  in  charging 
the  jury,  as  requested  by  the  plaintiff,  as  follows:  — 

"'That  when,  on  January  7,  1878,  the  sheriff  sold  the  land 
in  dispute  as  the  property  of  Robert  Garvin,  the  lien  of  the 
Fox  judgment  on  said  land  was  valid  and  binding,  and  that 
the  deed  of  the  sheriff  conveying  said  land  to  John  Garvin 
gave  him  a  title  paramount  and  superior  to  that  of  the  de- 
fendant, R.  Garvin,  from  his  father,  dated  April  15,  1874'; 

"'That  the  legal  title  to  the  premises  having  been  estab- 
lished in  the  plaintiff  under  his  sheriff's  deed,  he  is  presumed 
under  the  law  to  have  been  in  possession  of  the  premises 
within  the  time  required  by  law,  to  wit,  ten  years,  unless  it 
shall  appear  that  such  premises  have  been  held  and  possessed 
adversely  to  such  legal  title  for  ten  years  before  the  com- 
mencement of  the  action'; 

"'If  the  legal  title  of  John  Garvin,  the  plaintiff,  accrued 
on  January  7,  1878,  and  this  action  was  brought  on  February 
16,  1885,  therefore,  as  ten  years  did  not  exist  between  the 
former  and  the  latter  date,  the  plea  of  adverse  possession  can- 
not avail  the  defendant,  and,  as  a  matter  of  law,  the  plaintiff 
must  have  a  verdict.'" 

"  Exception  7.  Because  the  circuit  judge  erred  in  char- 
ging the  jury  as  follows:  'The  defendant's  title  is  dated  April 
15,  1874,  and  the  suit  was  commenced  on  February  16,  1885, 
less  than  ten  years  after  the  date  of  his  title,'"  etc. 

It  was  undoubtedly  adjudged  upon  the  former  appeal  that 
the  Fox  judgment  was  not  merged  in  that  of  Garvin  v.  Gar- 
vin,  subsequently  recovered,  and  that  the  plaintiff  was  enti- 
tled to  the  benefit  of  the  older  lien.  Nothing,  however,  was 
then  ruled  (for  the  point  was  not  made)  as  to  the  time  when 
the  Fox  judgment  in  Lexington  County  acquired  a  lien 
upon  the  property  of  the  defendant  in  execution  (Robert)  in 
Aiken  County.  It  seems  to  have  been  taken  for  granted  that, 
as  John  Garvin  was  entitled  to  the  lien  of  the  Fox  judgment, 
it  had  a  lien  propriore  vigore  upon  property  of  the  defendant 
in  Aiken  County  from  its  date  (1868),  or  at  least  from  the 
time  it  was  assigned  to  John  Garvin  (1872).  It  appears  that 
the  Fox  judgment  was  in  Lexington,  and  that  no  "  tran- 
script" of  it  was  filed  in  Aiken  County  until  August  5,  1875, 
which  was  after  the  defendant  in  execution  had  conveyed  the 
five  hundred  acres  to  the  defendant,  R.  C.  Garvin  (April  15, 
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1874).  It  is  quite  clear  that  if  that  judgment  had  been  en- 
tered in  Lexington  after  1870,  it  would  not  have  had  a  lien 
upon  property  in  Aiken  County  until  it  was  regularly  "tran- 
scripted"  to  that  county:  See  Code,  sec.  310. 

The  Fox  judgment,  however,  was  entered  at  Lexington  in 
1868,  which  was  before  the  code;  but  we  are  unable  to  see 
why  the  interest  of  John  Garvin  in  the  judgment  by  subroga- 
tion should  not,  like  that  of  the  original  plaintiff.  Fox,  be  sub- 
ject to  the  act  of  1849,  which  was  certainly  of  force  in  1868, 
and  provided  as  follows:  "  That  from  and  after  the  passage  of 
this  act,  no  judgment,  nor  any  execution  issued  thereon,  shall, 
as  against  any  creditor  or  creditors  of  the  party  against  whom 
such  judgment  shall  have  been  obtained,  by  confession  or 
otherwise,  or  against  any  purchaser  or  purchasers,  for  valuable 
consideration,  have  any  lien  on  the  property,  or  any  part 
thereof,  of  any  such  party,  except  in  the  district  (county) 
where  the  judgment  is  first  entered  and  execution  lodged,  until 
an  execution  issued  thereon  be  lodged  in  the  proper  oflBce  in  the 
district  (county)  where  such  party  usually  resides,  at  the  time 
when  such  judgment  was  obtained;  provided,  nevertheless, 
that  this  act  shall  have  no  force  or  effect  as  to  defendants  who 
are  non-residents  of  the  state  and  transient  persons,"  etc.:  11 
Stats.  582.  It  is  true  that  the  title  of  this  act  appears  in  the 
list  of  "  acts,  ordinances,  and  resolves  which  have  expired,  or 
have  been  or  are  hereby  expressly  repealed,"  etc.,  contained 
in  the  General  Statutes  of  1872.  But  in  considering  the 
charge  of  the  judge  on  the  face  of  the  papers  themselves,  and 
for  that  purpose  assuming  that  the  deed  under  which  the  de- 
fendant entered  was  bona  fide,  it  seems  to  us  that  it  is  at  least 
worthy  of  consideration  whether  the  Fox  judgment  ever  ac- 
quired a  lien  upon  the  land  in  Aiken  County,  conveyed  by  the 
judgment  debtor  to  the  defendant  on  April  16,  1874. 

£ut  passing  that,  without  making  any  ruling  upon  the 
subject,  and  taking  the  view  of  the  plaintiflF,  that  the  Fox 
judgment  in  Lexington  had  a  lien  upon  the  property  of  the 
judgment  debtor  in  Aiken  County  before  the  conveyance  was 
executed  to  the  defendant,  R.  C.  Garvin,  it  seems  to  us  that  it 
was  not  in  accordance  with  the  decided  cases  to  hold  "  that 
the  defendant's  title  is  dated  April  15,  1874,  and  the  suit  was 
commenced  on  February  16,  1885,  less  than  ten  years  after 

the  date  of  his  title He  (defendant)  claims  that  he  has 

been  in  adverse  possession  more  than  ten  years,  and  that  he 
has  acquired  what  the  books  call  the  statutory  title,  —  a  title 
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under  the  Btatutes.  Well,  now,  the  adverse  possession  must 
be  against  the  party  who  has  the  right  of  action.  John  Garvin 
did  not  have  the  right  of  action  until  he  got  title  from  the 
sheriff  under  the  Fox  judgment,  which  bears  date  January  7, 
1878.  You  see,  by  calculation,  from  April  15,  1874,  to  Jan- 
uary 7,  1878,  does  not  make  the  period  of  ten  years,"  etc.  The 
deed  to  the  defendant  bears  date  April  15, 1874,  and  the  action 
was  brought  February  16,  1885,  which  was  not  "  less  than  ten 
years  after  the  date  of  his  title,"  as  reported  to  have  been 
charged  by  the  judge.  We  do  not,  however,  lay  any  great 
stress  on  that,  but  assume  that  it  was  a  mistake  in  the  print- 
ing, or  some  other  way,  for  the  most  cursory  inspection  of  the 
papers  shows  that  the  period  in  question  was  ten  years,  ten 
months,  and  one  day. 

We  rather  suppose  that  the  judge  intended  to  say  what  he 
had  before  stated,  viz.,  that  the  possession  of  the  defendant  as 
grantee  of  the  debtor  could  not  be  adverse  as  against  John 
Garvin,  while  he  (John)  was  only  a  judgment  creditor,  with  a 
lien  on  the  property  of  the  grantor,  Robert;  but  that  such  pos- 
session only  became  adverse  to  John  when  he  purchased  the 
land  at  sheriff's  sale  (January  7,  1878);  and  from  that  time 
until  the  action  was  commenced  "  was  less  than  ten  years." 
Thus  understood,  was  the  charge  error?  It  is  not  to  be  denied 
that  there  has  been  some  confusion,  or  at  least  want  of  clear- 
ness, in  the  authorities  upon  that  very  point,  viz.,  whether  the 
possession  of  a  grantee  from  a  defendant  in  execution  can  be 
considered  as  adverse  to  the  lien  of  the  judgment  creditor,  so 
as,  after  the  lapse  of  the  statutory  period,  to  bar  such  judg- 
ment creditor.  Upon  the  question,  it  seems  to  be  considered 
that  there  is  a  wide  difference  between  the  possession  of  a  mere 
naked  trespasser  and  that  of  a  bona  fide  purchaser  from  the 
judgment  debtor,  whose  deed  carries  all  his  interest  to  his  gran- 
tee. In  the  case  at  bar,  the  possession  of  the  defendant  was  as 
purchaser  under  a  regular  deed  from  the  judgment  debtor.  The 
deed  bears  date  April  15, 1874.  and  for  nearly  four  years  there- 
after, down  to  the  sale  of  the  sheriff  (January  7,  1878),  John 
Garvin  had  only  the  lien  of  his  judgment  against  his  debtor, 
Robert.  At  that  sale,  however,  he  bid  off  the  land  sold  as  the 
property  of  Robert,  and  had  sheriff's  titles  for  something  over 
seven  additional  years,  down  to  February  16,  1885,  when  the 
action  was  commenced.  These  two  periods  added  together 
make  more  than  the  ten  years  required  by  the  statute,  and 
the  question,  therefore,  is,  whether  the  possession  of  the  de- 
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fendant  as  purchaser  for  that  whole  time  gives  him  a  statutory 
title  as  against  John,  who  for  about  four  years  of  the  time 
was  a  judgment  creditor  of  Robert,  and  for  the  remainder  of  the 
time  held  sheriff's  titles,  executed  upon  a  sale  of  the  land  as 
the  property  of  Robert. 

In  view  of  the  declared  policy  of  the  statute  of  limitations  to 
quiet  possessions,  it  has  been  held  that  "  one  having  posses- 
sion of  land  may  hold  the  same  adversely,  and  acquire  title 
by  such  possession  for  the  statutory  period,  although  there  was 
a  judgment  against  the  owner  when  the  possession  commenced, 
or  one  was  recovered  against  him  afterwards,  and  the  land 
was  sold  by  the  sheriff  before  the  statutory  period  was  com- 
plete ":  See  Lamar  v.  Raysor,  7  Rich.  510;  McRaa  v.  Smith, 
2  Bay,  339;  Pegues  v.  Warley,  14  S.  C.  180;  6  Wait's  Actions 
and  Defenses,  444.  In  defense  of  this  doctrine,  as  applied  to 
the  lien  of  a  judgment,  but  not  of  a  mortgage,  we  can  add 
nothing  to  what  was  so  truly  said  by  Judge  Withers,  in  de- 
livering the  judgment  of  the  old  court  of  appeals  in  the  case 
first  above  cited:  "The  case  of  McRaa  v.  Smith  established  a 
rule  which  has  never  been  disavowed,  to  wit,  that  one  occupy- 
ing land,  using  and  claiming  it  as  his  own,  acquires  immunity 
against  action,  even  by  the  creditor  of  the  judgment  debtor,  or 
the  purchaser  at  sheriff's  sale  under  the  judgment,  after  the 
proper  lapse  of  time.    Judge  Waties  so  held,  and  his  judgment 

was  affirmed  on  appeal Though  strictly  it  is  true  that 

a  judgment  creditor  as  such  cannot  sue  a  trespasser  on  the 
property  of  his  debtor,  nor  a  purchaser  under  the  judgment, 
until  after  he  has  become  such,  yet  it  is  equally  true  (as  was 
said  in  Cholett  v.  Hart,  2  Bay,  156)  that  the  first  has  only 
himself  to  blame  by  voluntary  quiescence,  with  a  full  protec- 
tion at  command  all  the  time,  and  the  last  can  buy  from  the 
sheriff  no  more  than  existed  or  remained  in  the  judgment 
debtor,  and  is  as  well  concluded  by  the  doctrine  of  caveat 
emptor,  where  the  judgment  debtor  has  been  divested  by  trans- 
action in  pa,i8,  as  where  the  judgment  debtor  never  had  any 
title  to  the  property  sold,"  etc. 

True,  it  was  held  in  the  case  of  Pegues  v.  Warley,  14  S.  C.  180, 
that  the  doctrine  of  McRaa  v.  Smith,  2  Bay,  339,  though  estab- 
lished, was  not  to  be  extended,  and  that  in  such  case  the  posses- 
sions of  successive  purchasers  could  not  be  united  in  order  to 
make  out  the  period  required  by  the  statute.  But  in  this  case 
there  is  no  question  of  that  kind.  There  is  no  need  of  uniting 
possessions,  for  there  was  but  one  purchaser,  the  defendant,  who 
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claims  to  have  held  adversely  for  more  than  the  whole  statu- 
tory period.  In  this  respect  the  case  is  precisely  like  that  of 
McRaa  v.  Smith,  in  which  there  was  one  continuous  posses- 
sion in  the  defendant,  Smith,  for  the  whole  period  necessary;. 
and  it  follows  that  the  ruling  must  be  the  same  as  it  was  in- 
that  case.  Of  course  it  is  not  intended  to  conclude  anything 
as  to  the  bona  fides  of  the  deed  to  the  defendant  R.  C.  Garvin, 
or  as  to  the  adverse  character  of  his  possession  under  it:  See. 
McCord  v.  McCord,  3  S.  C.  577. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed  and  the  cause  remanded  to  the  circuit 
court  for  a  new  trial,  in  accordance  with  the  conclusions  hereia 
annou^nced.  

The  Remarkablb  Dootbink  ov  the  Principal  Case,  that  a  purchaser  of 
reaJ  property  which  ia  snhject  to  a  judgment  lien  is  entitled  from  the  moment 
of  taking  possession  to  be  regarded  as  holding  adversely  to  any  one  who  may 
subsequently  acquire  title  by  virtue  of  a  sale  to  enforce  such  lien,  is  sup- 
ported by  the  earlier  decisions  in  the  same  state,  but,  so  far  as  we  can  ascer- 
tain, has  never  been  promulgated  elsewhere.  The  general  rule  is,  that  until 
one  has  a  cause  of  action,  no  statute  of  limitations  can  operate  against  him,. 
for  it  is  of  the  essence  of  prescription  that  some  person  should  have  suflfered 
an  infringement  of  his  rights  and  delayed  seeking  redress  therefor.  The  sale 
by  a  judgment  debtor  of  his  real  property  infringes  no  right  of  the  judgment, 
creditor.  It  is  only  when  the  latter  or  some  other  person  has  purchased  the 
property  at  the  execution  sale,  and  become  entitled  to  a  deed,  that  the  posses- 
sion of  a  purchaser  from  the  judgment  debtor  becomes  a  proper  subject  of 
complaint.  Not  until  the  right  to  such  deed  is  perfect,  and  perhaps  not  until 
it  is  executed  and  divests  the  legal  title  which  was  subject  to  the  judgment 
lien,  can  the  statute  of  limitations  properly  be  treated  as  operative  to  initiate 
a  title  by  prescription:  Freeman  on  Executions,  sec.  333. 

In  the  case  of  WyaU  v.  Elam,  23  Ga.  201,  68  Am.  Dec.  618,  the  fact» 
were  these:  The  land  in  question  was  sold  under  execution  as  the  property  of 
a  father,  to  whose  two  minor  sons  the  purchaser  at  the  execution  sale  conveyed 
it;  the  father  and  his  two  sons  thereupon  took  and  held  joint  possession  under 
the  conveyance  of  the  sons,  and  subsequently  the  land  was  again  sold  under 
execution  aa  the  father's;  the  purchaser  at  the  second  execution  sale,  after 
more  than  seven  years  after  the  commencement  of  such  joint  possession,, 
brought  an  action  against  the  father  and  sons  for  the  land.  The  court  held 
that  under  the  circumstances  of  the  case  the  possession  of  the  two  sons  wa» 
adverse  to  such  purchaser. 
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SfA'iuiB  ov  Fbavss.  —  Pkomisk  by  a  Stranqer  to  a  Debt  to  Indemkift 
A  SuBBTT  is  prima  facie  within  the  statute  of  frauds,  because  it  u  in 
efifeot  a  promise  to  answer  for  the  default  of  the  principal  debtor. 

4BTATCTB  OF   FbAUDS.  —  PROMISE   OF  OnE   SuRETY  TO  INDEMNIFY  ANOTHER, 

if  he  will  become  co-surety  with  him  on  an  official  bond,  falls  within  that 
provifion  of  the  statute  of  frauds  which  requires  that  a  promise  to  answer 
for  the  default  or  the  misdoing  of  another  must  be  in  writing  to  be  en- 
forceable by  an  action.  Therefore,  if  the  surety  to  whom  the  promise 
waa  made  is  compelled  to  pay  the  whole  debt,  he  cannot  recover  of  his 
«o-aarety  who  made  the  promise  anything  beyond  his  aliquot  share  of 
Ihe  loss  occasioned  by  the  default  of  the  principaL 

Htmton  and  Son,  for  the  plaintiflF  in  error. 

William  H.  Payne,  for  the  defendant  in  error. 

HiNTON,  J.  The  question  to  which  the  arguments  of  coun- 
sel on  both  sides  of  this  case  were  chiefly  directed,  and  upon 
the  solution  of  which  our  decision  must  depend,  is  whether  a 
promise  by  one  to  indemnify  another,  who  has  become  co- 
43urety  with  him  in  an  official  bond,  at  the  promisor's  request, 
falls  within  that  provision  of  our  statute  of  frauds  which 
requires  that  "  a  promise  to  answer  for  a  debt,  default,  or  mis- 
<ioing8  of  another  "  must  be  in  writing  to  be  enforceable  by 
action:  Code  Va.,  1873,  c.  140,  sec.  1.  The  question  arises  in 
this  way:  In  1858,  one  Thomas  K.  Davis,  being  elected  sheriff 
of  Prince  William  County,  executed,  as  he  was  required  by 
law  to  do,  a  bond  to  the  commonwealth  of  Virginia,  in  the 
penalty  of  seventy  thousand  dollars,  for  the  faithful  discharge 

fi6 
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of  his  duties,  with  William  W.  Davis,  Samuel  Wolverton,  and 
nine  others  as  his  sureties.  By  reason  of  this  suretyship,  Wol- 
verton was  compelled  to  pay  ofif  a  judgment,  amounting  in 
January,  1882,  the  time  at  which  it  was  discharged,  to  the 
sum  of  $1,179.13.  Thereupon  Wolverton  instituted  this  action 
to  recover  of  his  co-surety,  William  W.  Davis,  the  full  amount 
so  paid.  In  his  amended  declaration  he  sets  out  the  foregoing 
facts,  alleges  the  insolvency  of  Thomas  K.  Davis,  and  avers 
that  he  became  a  surety  in  the  bond  at  the  request  and  upon 
the  promise  of  the  said  William  W.  Davis  that  he  would  in- 
demnify him  against  any  loss  resulting  from  his  suretyship. 
In  the  progress  of  the  trial,  the  plaintiff,  Wolverton,  ofifered  to 
introduce  witnesses  to  prove  that  prior  to  the  execution  of  the 
beforementioned  bond,  the  defendant  and  Thomas  K.  Davis 
agreed  orally  that  the  defendant,  William  W.  Davis,  should 
be  deputy  of  Thomas  K.  Davis;  that  they  would  divide  the 
profits  of  the  ofiice  between  them;  and  that  the  said  Thomas 
K.  Davis  and  William  W.  Davis  were  each  to  furnish  sureties 
in  the  said  oflBcial  bond  of  Thomas  K.  Davis  as  sheriflf.  And 
that,  in  pursuance  of  said  agreement,  the  defendant  requested 
the  plaintiff  to  become  surety  in  the  said  bond,  and  orally 
promised  the  plaintiff  that  if  he,  the  plaintiff,  would  become 
one  of  the  sureties  on  said  bond,  that  he,  the  defendant,  would 
indemnify  him  against  all  loss  arising  therefrom;  and  that  he 
was  induced  to  sign  the  bond  by  reason  of  this  promise.  But 
the  court  excluded  the  evidence,  being  of  opinion  that  it  was 
not  admissible  to  prove  a  liability  on  the  defendant  for  the 
whole  amount,  because  the  promise  was  not  in  writing. 

It  is  therefore  upon  exceptions  to  this  ruling  of  the  circuit 
court  that  the  case  is  before  us  for  review;  and  a  more  difficult 
question  for  judicial  decision,  if  the  niere  weight  of  author- 
ity be  looked  at,  can  scarcely  be  imagined;  for  in  England, 
even  at  this  day,  and  notwithstanding  the  decision  of  Vice- 
Chancellor  Malins  in  Wildes  v.  Dudlow,  23  Week.  Rep.  435, 
the  authorities  cannot  be  reconciled,  and  in  America  the  author- 
ities would  seem  to  be  about  evenly  balanced,  there  being  the 
decision  of  "  eight  states  [see  3  South.  L.  Rev.  444]  at  one 
end  of  the  scale  to  weigh  against  eight  at  the  other."  And  see 
also,  on  this  subject,  Throop  on  Verbal  Agreements,  459  et  seq., 
where  all  the  cases  are  reviewed.  It  is  believed,  however,  that, 
no  matter  what  may  be  the  law,  where  the  promisor  is  also  a 
surety, —  a  point  to  be  presently  discussed, —  that  the  result 
of  the  authorities  as  a  whole  is  as  stated  by  the  learned  editor 
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of  Smith's  Leading  Cases,  in  his  notes  to  Birkmyr  v.  Darnell^ 
vol.  1,  p.  326,  that  a  promise  by  a  stranger  to  the  debt  to  in- 
demnify a  surety  is  'prima  facie  within  the  statute,  because 
the  principal  is  bound  by  an  implied  obligation  to  do  that 
which  the  promisor  agrees  to  do  expressly,  and  the  promise 
is  therefore  really  to  answer  for  default  of  the  principal:  1 
Smith's  Lead.  Cas.,  8th  Am.  ed.,  pt.  1,  538;  Green  v.  Cress- 
well,  10  Ad.  &  E.  453,  Cripps  v.  Hartnoll,  31  L.  J.  Q.  B.  150; 
Kingsley  v.  BalcomCj  4  Barb.  131;  Baker  v.  Dillviann,  12 
Abb.  Pr.  313;  Easter  v.  White,  12  Ohio  St.  219;  Kelsey  v. 
Hibbs,  13  Ohio  St.  340;  Brown  v.  Adams,  1  Stew.  51;  18  Am. 
Dec.  36;  Brush  v.  Carpenter,  6  Ind.  78;  Draughan  v.  Bunting, 
9  Ired.  10;  Simpson  v.  Nance,  1  Speer,  4;  Bissig  v.  Britton,  59 
Mo.  204;  21  Am.  Rep.  379.  And  certainly,  upon  the  reasoa 
of  the  thing,  this  must  be  so;  for  not  only  does  such  a  case 
fall  within  the  mischief  intended  to  be  remedied  by  the 
statute,  but  it  is  within  the  words  also.  The  promise,  in 
substance  and  eflfect,  is  this:  If  you  will  become  bound  as 
surety  for  this  sheriff,  I  will  save  you  harmless  from  the  con- 
sequences of  your  suretyship.  And  to  use  the  vigorous  lan- 
guage of  Lord  Denman  in  Green  v.  Cresswell,  10  Ad.  &  E. 
453,  "  if  there  had  been  no  decisions  on  the  subject,  it  would 
appear  impossible  to  make  a  reasonable  doubt  that  this  is 
answering  for  the  default  of  another."  But  it  is  saiil  by 
some  of  the  text-writers  —  and^such  is  the  position  taken  by 
the  defendant  in  error  in  this  case — that  whenever  the  prom- 
isor is  a  surety  also,  and  therefore  answerable  for  the  default 
of  the  principal  independently  of  his  promise,  the  law  is 
otherwise;  and  that  any  engagement  which  he  may  make 
that  it  shall  be  paid,  or  that  the  surety  shall  not  be  compelled 
to  pay  it,  must  be  regarded  as  contracted  on  his  own  behalf, 
and  not  for  the  default  of  the  principal.  But  we  do  not  think 
that  there  is  any  real  foundation  for  any  such  distinction, 
and  certainly  none  such  is  sanctioned  by  the  leading  cases  of 
Thomas  v.  Cook,  8  Barn.  &  C.  728,  and  Green  v.  Cresswell,  10  Ad. 
&  E.  453,  although  in  the  last-mentioned  case  it  was  brought 
to  the  attention  of  the  court  by  counsel,  in  the  course  of  the 
argument,  that  in  Thomas  v.  Cook  the  defendant  was  liable 
upon  the  bond,  independently  of  the  promise  upon  which  he 
was  sued.  The  fact  is,  that  while,  in  the  large  majority  of 
the  cases  where  the  promisor  was  also  a  surety,  the  promise 
has  been  held  not  to  be  within  the  statute,  that  circumstance 
does  not  appear  to  have  been  relied  upon  as  the  ground  of 
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decision.  The  true  question  to  be  determined  in  every  such 
case  is  as  announced  by  the  supreme  court  of  Missouri  in 
Bissig  v.  Britton,  59  Mo.  204,  21  Am.  Rep.  379,  where  the 
promise  amounts  to  an  original  undertaking  and  is  supported 
by  a  direct  consideration,  or  is  collateral  in  its  character,  and 
depends  upon  some  act  to  be  admitted  or  performed  by  some 
third  person:  Draughanv.  Bunting,  9  Ired.  10;  1  Wms.  Saund. 
211  c.  Applying  this  test  to  the  case  in  hand,  it  seems  to  us 
clear  that  the  promise  of  indemnity  made  by  the  defendant 
is  within  the  statute,  and  not  capable  of  enforcement.  It 
follows  that  the  judgment  of  the  circuit  court  of  Prince 
William  County  was  right  in  only  holding  the  defendant, 
Davis  liable  for  his  aliquot  share  of  the  loss  occasioned  by  the 
default  of  bis  principal,  and  that  the  same  must  be  affirmed. 

Statxttb  ot  Prattds.  —  A  promise  to  answer  for  the  debt,  default,  or  misdo- 
ing of  another  must  be  evidenced  by  a  writing:  Stewart  v.  Jerome,  71  Mich. 
aOl;  15  Am.  St.  Rep.  262^  and  note  268,  259;  Clark  t.  Jonea,  85  Ala.  127. 
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Master  and  Servant.  —  One  Who  is  Operating  a  Coal  Minb  by  the 
Aid  07  Cars  and  Other  Machinery,  while  he  is  not  an  insurer  of  the 
safety  of  his  employees,  is  yet  bound  to  do  all  that  human  care,  vigilance, 
and  foresight  can  reasonably  do,  consistent  with  the  practical  operation 
of  the  mine,  to  put  and  keep  it  and  the  instrumentalities  there  used  in  a 
safe  and  good  condition. 

Master  and  Servant.  —  A  Minor  no  less  than  an  adult  servant  takes  upon 
himself  the  ordinary  hazards  incident  to  the  service  in  which  he  is  en^ 


Pbaotice.  —  On  Demurrer  to  Evidence,  all  evidence  offered  by  the  party 
demurring  mast  be  omitted  from  consideration,  and  he  must  be  treated 
as  admitting  all  that  the  jury  might  infer  from  the  evidence  of  his  ad< 
versary. 

Ebtrospkctivb  Statute.  —  A  Ruli  of  Practice  Prescribed  by  Statutb 
for  an  appellate  court  applies  to  all  cases  pending  in  that  court,  though 
they  were  determined  by  the  trial  court  before  the  statute  was  enacted. 

Master  and  Servant.  —  Master  Who  Undertakes  to  Run  Danqerous 
Machinery  with  Insufficient  Help,  in  consequence  of  which  a  ser- 
vant is  injured,  is  guilty  of  negligence,  and  is  answerable  to  the  servant 
so  injured. 

Master  and  Servant.  —  A  Master  may  be  Held  Answerable  for  In- 
juries Suffered  by  a  Servant  through  the  neglect  of  the  master  to 
supply  with  sufficient  brakes  a  train  of  cars  which  was  being  operated  in 
a  coal  mine,  in  which  the  servant  was  employed,  or  from  the  operating 
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of  sach  cars  in  the  absence  of  insaffioient  help,  whereby  there  was  a  failure 
to  properly  sprag  or  chock  them. 

OOHTKIBUTOBT  NbOIiIQBNOB  WHILE  AOTINO   IN  A   PkRILOTTS   PosmON.  —If 

one,  through  the  negligence  of  suiother,  is  placed  in  a  situation  of  peril, 
where  he  must  adopt  a  perilous  alternative,  or  where,  in  the  terror  of  an 
emergency  for  which  he  was  not  respoasible,  he  acta  wildly  or  negli- 
gently, contributory  negligence  will  not  be  imputed  to  him,  because  per- 
sons in  great  peril  are  not  required  to  exercise  the  same  presence  of  mind 
and  carefulness  which  would  be  exacted  of  them  in  ordinary  oiroum- 
stances. 

John  H.  Fulton,  for  the  plaintiff  in  error. 
Henry  and  Graham^  for  the  defendant  in  error. 

Lewis,  P.  The  first  question  is,  whether  the  declaration  is 
defective.  It  alleges,  in  the  first  count,  that  at  the  time  the 
accident  in  question  occurred,  the  defendant  company  was 
the  owner  of  certain  coal  mines  in  Tazewell  County,  which  it 
was  engaged  in  operating,  and  that  William  H.  Smith,  the 
plaintiff's  intestate,  an  infant  of  thirteen  years  and  eleven 
months  of  age,  was  an  employee  of  the  company;  that  it  was 
the  duty  of  the  company  "  to  use  due  and  proper  care  for  the 
safety  of  the  said  William  H.  Smith  while  he  was  so  employed 
and  working  in  said  coal  mines,  and  to  the  extent  of  its  abil- 
ity, by  due  and  proper  skill  and  care,  to  so  provide  in  operat- 
ing said  coal  mines  as  that  the  said  William  H.  Smith  could 
safely  work  therein  while  in  the  service  of  the  defendant,  and 
also,  to  the  extent  of  its  ability,  by  due  and  proper  care,  fore- 
sight, prudence,  and  caution,  to  select  competent  agents  to 
manage,  control,  and  operate  said  coal  mines,  and  to  manage 
and  control  the  machinery  and  cars  which  were  used  in  and 
about  said  coal  mines,"  etc. 

The  second  and  last  count  alleges  that  it  was  the  duty  of 
the  defendant  "  to  keep  the  said  coal  mines,  and  the  machin- 
ery therein,  and  its  cars  used  for  conveying  coal  in  and  about 
said  coal  mines,  in  as  good  order,  safe  condition,  and  under  as 
good  control  as  human  care,  foresight,  and  prudence  could 
reasonably  provide,  and  also  to  use  due  and  proper  care  and 
caution  in  selecting  careful  and  competent  agents  to  operate 
said  coal  mines,  and  to  run,  manage,  and  control  said  machin- 
ery and  the  said  cars,  and  to  see  that  the  cars  were  under 
good  and  safe  control,  so  far  as  could  be  reasonably  provided." 
But  that  the  defendant  "  did  not  use  such  care  and  caution  as 
aforesaid,  and  as  was  required  of  it,  but,  on  the  contrary  thereof, 
was  altogether  careless  and  negligent  in  this,  to  wit:  That  by 
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and  through  its  servants  and  agents  it  negligently  permitted 
its  cars,  used  in  and  about  its  coal  mines  as  aforesaid,  to  strike 
and  run  over  the  said  William  H.  Smith,  whereby  he  was  in- 
stantly killed,  while  in  the  service  of  the  defendant  and  at 
his  post  of  duty." 

There  was  a  demurrer  to  the  declaration  and  to  each  count 
thereof,  but  the  demurrer  was  overruled;  and  this  ruling  of 
the  circuit  court  is  assigned  as  error.  It  is  contended  that 
the  demurrer  ought  to  have  been  sustained,  because  the  dec- 
laration alleges  that  the  defendant  was  bound  to  use  a  degree 
of  care  higher  than  the  law  requires. 

It  is  not  disputed  that  the  defendant  was  bound  to  use  ordi- 
nary care;  that  is  to  say,  such  care  as  reasonable  and  prudent 
men  use,  under  like  circumstances,  in  selecting  competent 
servants,  and  in  supplying  and  maintaining  suitable  and  safe 
appliances  for  the  work  to  be  performed,  and  in  providing 
generally  for  the  safety  of  the  servant  in  the  course  of  the  em- 
ployment, regard  being  had  to  the  character  of  the  work 
and  to  the  difficulties  and  dangers  attending  it;  for  what 
would  be  ordinary  care  in  one  case  may  be  gross  negligence 
in  another:  Darracott  v.  Chesapeake  etc.  R.  R.  Co.,  83  Va.  288; 
5  Am.  St.  Rep.  266,  and  cases  cited. 

It  is  contended  that  the  declaration  in  the  present  case  goes 
beyond  this,  and  alleges  that  the  defendant,  to  the  extent  of 
its  ability,  and  as  far  as  human  care,  foresight,  and  prudence 
could  provide,  was  bound  to  care  for  the  safety  of  its  em- 
ployees, and  that  it  is  liable  in  this  action  for  failing  to  exercise 
such  care.  We  do  not  think  that,  upon  a  fair  construction  of 
the  language  used,  the  declaration  is  open  to  this  objection. 
The  language  in  the  declaration  upon  which  the  objection  is 
based  must  be  read  in  the  light  of  the  qualifying  words  which 
immediately  accompany  it;  and  thus  construed,  the  declara- 
tion is  unobjectionable,  though  it  is  quite  true  it  might  have 
been  better  expressed.  Thus  in  the  first  count,  wherein  it  is 
alleged  that  the  defendant  was  bound,  to  the  extent  of  its 
ability,  to  provide  for  the  safety  of  the  plaintiff's  intestate,  the 
allegation  is  qualified  by  the  words  "  due  and  proper  care,'' 
etc.,  so  as  to  read,  in  substance,  that  it  was  the  duty  of  the 
defendant,  to  the  extent  of  its  ability,  by  the  use  of  due  and 
proper  care,  to  provide  for  the  safety  of  its  servants  in  the 
course  of  the  employment;  thus,  in  effect,  charging  no  higher 
degree  of  care  than  the  law  requires. 

And  BO  in  the  second  count,  the  allegation  is,  not  that  the 
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defendant  is  bound  absolutely  to  keep  its  cars  in  as  safe  con- 
dition and  under  as  good  control  as  human  care  and  foresight 
can  possibly  provide,  but  under  as  good  control  as  human  care 
and  foresight  can  reasonably  provide,  just  as  in  the  con- 
cluding part  of  the  count  it  is  alleged  that  it  was  the  duty  of 
the  defendant  "  to  see  that  the  cars  were  under  good  and  safe 
control,  so  far  as  could  be  reasonably  provided." 

This  being  so,  it  would  be  an  illiberal  and  too  strict  a  con- 
struction to  hold  that  the  declaration  charges  that  the  defend- 
ant was  bound  to  use  more  than  reasonable  care;  and  reason- 
able care,  which  is  nothing  more  or  less  than  ordinary  care,  is 
required  of  the  employer:  Cooley  on  Torts,  557;  ClarFa  AdrnW 
V.  Richmond  &  D.  R.  R,  Co.,  78  Va.  709;  49  Am.  Rep.  394; 
Wabash  R'y  Co.  v.  McDaniels,  107  U.  S.  454, 460.  In  2  Thomp- 
son on  Negligence,  986,  987,  a  case  is  cited  from  the  supreme 
court  of  Illinois,  in  which  it  was  held  that  while  railroad  com- 
panies are  not  insurers  of  the  safety  of  their  employees,  or  that 
their  road,  appurtenances,  and  instrumentalities  are  safe  and 
in  good  condition,  yet  they  are  bound  to  do  all  that  human 
care,  vigilance,  and  foresight  can  reasonably  do,  consistent 
with  the  modes  of  conveyance  and  the  practical  operation  of 
the  road,  to  put  them  in  that  condition,  and  to  keep  them  so. 
And  the  principle  equally  applies  to  the  present  case. 

No  question  is  raised  in  this  connection  as  to  the  infancy  of 
the  plaintiff's  intestate,  and  very  properly,  because  a  minor, 
no  less  than  an  adult,  takes  upon  himself  the  ordinary  hazards 
incident  to  the  service  in  which  he  engages,  and  whether  an 
infant  employee  who  is  injured  in  the  service  has  sufficient 
understanding  to  fully  appreciate  the  nature  and  extent  of 
those  hazards,  or  whether  the  master  has  neglected  to  take 
due  precaution  to  inform  him  of  them,  are  questions  of  fact  for 
the  jury,  and  as  to  which  there  need  be  no  averment  in  the 
declaration:  2  Thompson  on  Negligence,  977;  Cooley  on  Torts, 
653;  Fisk  v.  Central  Pac.  R.  R,  Co.,  72  Cal.  38;  1  Am.  St.  Rep. 
22,  28. 

The  circuit  court,  therefore,  did  not  err  in  overruling  the 
demurrer  to  the  declaration;  and  the  next  and  only  other 
question  is,  whether  there  was  error  in  overruling  the  defend- 
ant's motion  to  set  aside  the  verdict,  on  the  ground  that  the 
verdict  is  not  supported  by  the  evidence.  It  is  contended  that 
the  motion  ought  to  have  been  granted,  —  1.  Because  the 
evidence  fails  to  establish  negligence  on  the  part  of  the  com- 
pany;  and    2.    Because  it  discloses  such  contributory  negli- 
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gence  on  the  p^rt  of  the  plaintiff's  intestate  as  to  defeat  a  re- 
covery. 

The  bill  of  exceptions  embodies  a  certificate,  which  is  partly 
a  certificate  of  facts  and  partly  a  certificate  of  evidence.  It 
appears,  from  the  certificate  of  facts,  that,  at  the  time  he  was 
killed,  the  plaintiff''s  intestate  was  employed  by  the  defendant 
company  as  a  door-boy,  whose  duty  it  was  to  attend  and  to 
open  and  close,  when  required,  certain  doors  in  the  coal  mines 
which  were  being  operated  by  the  defendant.  There  is  what  is 
called  an  entrance  to  the  mines,  which  extends  northward 
some  distance  into  the  mines,  along  which  a  track  with  rails 
is  laid,  over  which  the  coal  is  conveyed  from  the  mines  in  cars 
of  about  two  tons  capacity  each.  A  number  of  chambers  open 
upon  this  entrance,  from  which  the  loaded  cars  are  drawn  by 
mules  to  the  main  track  on  the  entrance.  As  each  car  is 
brought  out,  it  is  put  upon  the  main  track  and  there  stopped. 
The  mules  are  then  unhitched,  and  the  car  turned  over  to  an 
employee,  called  a  spragger,  whose  duty  it  is  to  apply  the 
brakes  and  to  sprag  it;  that  is,  as  an  additional  precaution 
to  keep  the  car  stationary,  to  put  a  block  of  wood  in  front  of 
the  wheels,  or,  as  it  is  also  called,  to  chock  it. 

The  chambers  above  mentioned  are  numbered  successively 
from  one  to  eleven,  and  to  bring  the  coal  from  these  chambers 
two  mule-drivers  are  employed,  and  the  custom  has  been  to 
employ  as  many  spraggers.  From  chamber  No.  11  to  the  door 
near  the  mouth  of  the  mine,  called  the  intake  door,  the 
track  is  on  a  down  grade.  It  is  the  custom,  commencing  with 
chamber  No.  1,  to  bring  the  coal  from  the  chambers  in  the 
order  of  succession,  and  when  a  sufiicient  number  of  cars 
(usually  twenty-five)  have  been  brought  out  and  stationed  on 
the  track,  it  is  the  duty  of  the  train-runner  to  couple  them, 
and  then  to  take  the  train  down  the  track  and  out  of  the  mines, 
—  the  train,  when  the  brakes  are  taken  oflF,  moving  of  its  own 
momentum. 

The  duty  of  the  plaintiflF's  intestate  was  to  keep  closed,  un- 
til he  was  ordered  to  open,  four  doors  in  the  entrance,  namely, 
a  door  at  the  mouth  of  each  of  the  chambers,  designated,  re- 
spectively, as  Nos.  1,  2,  and  3,  and  also  the  door  across  the 
entrance,  or  the  intake  door.  These  doors  are  essential  to 
the  proper  ventilation  and  safety  of  the  mines,  and  are  de- 
signed, as  occasion  requires,  to  admit  or  exclude  the  air,  which 
is  driven  into  the  mines  through  the  entrances  and  chambers 
by  means  of  a  large  fan  run  by  an  engine.     They  are  hung 
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upon  hinges,  and,  at  the  time  the  accident  complained  of  oc- 
curred, were  in  good  working  order.  Between  the  track  along 
the  entrance  and  the  west  wall  of  the  entrance  there  is  only 
a  space  of  five  feet,  and  in  this  narrow  space,  at  the  intake 
door,  and  inside  of  and  behind  the  door,  the  plaintiff's  in- 
testate, a  boy  of  thirteen  years  and  eleven  months  old,  was 
stationed.  From  this  point  he  went  to  any  of  the  other  three 
doors  above  mentioned  when  his  duty  called  him  there,  and 
returned  after  his.  duty  was  performed.  It  was  necessary  for 
him,  in  order  to  open  the  doors,  to  cross  the  track;  so  that  his 
position  was  one  not  only  of  responsibility,  but  of  danger.  In- 
side the  mines,  lights,  of  course,  are  required,  to  enable  persons 
to  see  at  all,  and  hence  each  worker  in  the  mines  carries  a  light 
fastened  into  his  cap. 

When  a  train  has  been  made  up  and  is  ready  to  move  out  of 
the  mines,  it  is  the  duty  of  the  train-runner  to  mount  the 
forward  car  with  a  light  on  his  cap,  slacken  the  brakes,  and 
notify  the  switchman  of  his  readiness  to  move,  who  in  turn 
signals  the  door-keeper  to  open  the  door  across  the  entrance, 
so  as  to  allow  the  train  to  pass  through  and  out  of  the  mines. 

At  the  time  the  accident  occurred,  only  one  spragger  was 
on  duty.  The  other  was  absent,  and  the  superintendent  in 
charge  had  been  notified  of  his  absence;  but  his  place  was  not 
supplied  until  in  the  afternoon  of  that  day,  and  some  time 
after  the  accident  had  happened.  On  the  morning  of  the  same 
day,  there  were  brought  from  chambers  5,  6,  7,  and  8,  seven 
loaded  cars  of  coal,  which  in  their  order  were  put  upon  the 
main  track,  spragged,  and  left  standing  there.  Soon  after- 
wards, the  eighth  car  was  brought  out  and  put  upon  the  track, 
which  moved  down  upon  the  stationary  cars  in  front  of  it  with 
such  force  as  to  set  them  in  motion;  the  result  of  which  was 
that  the  whole  train  was  suddenly  and  rapidly  sent  down  the 
grade,  breaking  through  the  intake  door,  and  passing  over 
and  instantly  killing  the  plaintiff's  intestate,  whose  mangled 
body  was  found  under  the  second  car,  at  or  near  the  door 
where  the  train  stopped. 

These  are  the  principal  facts  proved  in  the  case.  In  ad- 
dition to  this,  however,  there  is  a  certificate  of  evidence,  some 
of  which  was  introduced  by  the  plaintiff  and  some  by  the  de- 
fendant, and  as  to  which  we  will  consider  the  case  as  on  a 
demurrer  to  the  evidence  by  the  defendant,  the  plaintiff  in 
error  here;  that  is  to  say,  the  latter  must  be  considered  as 
admitting  all  that  the  jury  could  reasonably  infer  from  the 
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plaintiff's  evidence,  and  as  waiving  all  its  own  evidence  which 
contradicts  the  plaintiff's  evidence,  or  the  credit  of  which  is 
impeached,  and  all  inferences  from  its  own  evidence  which 
do  not  necessarily  flow  from  it:  Trout  v.  Virginia  etc.  R.  R. 
Co.,  23  Gratt.  619;  Richmond  etc.  R.  R.  Co.  v.  Moore^s  AdrnW^ 
78  Va.  93.  ^ 

This  is  the  rule  of  decision  in  the  appellate  court  prescribed 
by  section  3484  of  the  new  code,  and  which  is  applicable  to 
the  present  case,  although  the  judgment  of  the  lower  court 
was  rendered  before  the  code  took  effect;  for  the  statute,  whea 
so  construed,  takes  away  no  vested  right,  but  simply  pre- 
scribes a  rule  of  decision  or  of  practice  in  the  appellate  court 
which  it  was  competent  for  the  court,  independently  of  the 
statute,  to  have  adopted,  to  operate  retrospectively  as  well  aa 
prospectively,  and  thereby  to  have  changed  the  rule  which  it 
(not  the  legislature)  had  previously  adopted  in  such  cases, 
which  required  all  the  parol  evidence  of  the  exceptor  to  be 
rejected  when  the  evidence  was  certified.  No  point,  however, 
as  to  the  propriety  of  applying  the  statutory  rule  to  the  pres- 
ent case  is  made  by  the  defendant  in  error,  and  we  will  not 
stop,  therefore,  to  further  discuss  it:  Sedgwick  on  Statutory 
and  Constitutional  Law,  163,  note. 

Indeed,  upon  the  evidence  in  the  record,  the  application  of 
the  new  rule  is  not  less  favorable  to  the  defendant  in  error 
than  that  which  has  heretofore  prevailed,  since,  upon  a  most, 
important  point  in  the  case,  the  evidence  of  the  exceptor  is 
extremely  favorable  for  the  former.  Thus  Peter  Curry,  the 
spragger,  who  was  examined  as  a  witness  for  the  defend- 
ant company,  and  whose  duty  it  was  to  sprag  the  cars  as 
they  were  brought  from  the  chambers,  testifies  that  while  the 
brakes  on  the  eighth  car,  above  mentioned,  which  collided 
with  the  train  and  started  it,  were  good,  "some  of  those  on 
the  other  cars  were  not  good," — thus  establishing  negligence 
on  the  part  of  the  company,  whose  duty  it  was  to  supply  and 
maintain  suitable  and  safe  machinery  for  its  work,  and  show- 
ing, moreover,  a  state  of  things  from  which  the  jury  might 
have  very  reasonably  inferred  that  the  negligence  of  the  com- 
pany was  the  proximate  cause  of  the  injury  complained  of; 
that  is  to  say,  that  the  starting  of  the  train  was  caused  by 
the  defective  brakes  on  the  stationary  cars  which  were  set  in 
motion  by  the  concussion  produced  by  the  eighth  car,  and 
not  alone  by  the  negligence  of  a  fellow-servant,  for  which  the 
company  would  not  be  liable:  Hough  v.  Texas  etc.  R.  R.  Co., 
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100  U.  S.  213;  Northern  Pacific  R.  R.  Co.  v.  Herbert,  116  U.  S. 
€42j  Moon  V.  Richmond  etc.  R.  R.  Co.,  78  Va.  745;  49  Am. 
Rep.  401;  Richmond  etc.  R.  R.  Co.  v.  Norment,  84  Va.  167;  10 
^m.  St.  Rep.  827;  Wharton  on  Negligence,  sec.  211. 

The  jury  might  also  have  reasonably  inferred,  from  the 
facts  and  evidence  in  the  r^ord,  that  the  casualty  was  caused 
by  the  absence  of  a  spragger,  it  being  proved  that  it  was 
-customary,  and  therefore  presumably  necessary,  to  employ 
not  less  than  two  spraggers,  and  one  was  absent  when  the 
deceased  was  killed.  In  Jones  v.  Old  Dominion  Cotton  Mills, 
82  Va.  140,  3  Am.  St.  Rep.  92,  Judge  Richardson,  in  deliver- 
ing the  opinion  of  the  court,  remarked  that  the  general  rule, 
^hich  exempts  the  master  from  liability  to  his  servants  for 
injuries  received  by  them  in  the  course  of  the  employment, 
•does  not  apply  where  he  undertakes  to  run  dangerous  ma- 
chinery with  insuflficient  help,  in  consequence  of  which  the 
servant  is  injured.  Such  conduct  on  the  part  of  the  master, 
he  said,  is  negligence,  and  constitutes  a  recognized  exception 
to  the  general  rule;  citing  Pierce  on  Railroads,  372,  note; 
Flilce  V.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549;  13  Am.  Rep.  545; 
.Booth  V.  B.  &  A.  R.  R.  Co.,  73  N.  Y.  38;  29  Am.  Rep.  '97; 
Snow  ▼.  Housatonic  R.  R.  Co.,  8  Allen,  441;  85  Am.  Rep. 
720. 

The  jury  were  also  warranted  in  finding  that  the  defense, 
Testing  upon  the  alleged  contributory  negligence  of  the  de- 
ceased, was  not  sustained.  There  was  evidence  for  the  plain- 
iifif  tending  to  show  that  the  deceased  was  attentive  to  his 
duties,  "  never  had  to  be  told  a  thing  a  second  time,"  and  was 
*"  always  at  his  post,"  though  one  of  the  plaintiff's  witnesses 
testified  that  he  had  frequently  seen  him  away  from  his  door 
when  he  ought  to  have  been  there.  For  the  company,  there 
was  evidence  tending  to  show  that,  two  days  before  the  casu- 
Alty  occurred,  he  was  found  absent  from  his  post,  and  dis- 
charged by  the  manager  of  the  mines,  but  was  taken  back 
into  the  service  upon  his  promising  to  be  more  attentive;  that 
he  absented  himself  from  his  post  several  times  before  he  was 
discharged,  and  that  just  before  the  casualty  occurred  he  was 
absent  from  his  door,  and  was  seen  near  the  mouth  of  cham- 
ber No.  9.  One  of  the  company's  witnesses  also  testified  that 
when  the  eighth  car,  above  mentioned,  was  brought  out  of  the 
chamber,  the  mule-driver  called  to  him  (the  deceased)  to  go 
Jt>ack  to  his  door,  whereupon  **  he  started  down  the  entrance 
in  a  run."     It  is  proven  that  the  distance  from  the  mouth  of 
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chamber  No.  9  to  the  intake  door  is  276  feet,  and  the  force 
of  the  witness's  testimony  is  consequently  weakened  by  his 
further  statement  that  it  was  not  until  four  or  five  minutes 
afterwards  that  the  "  crash  at  the  door  was  heard,"  when  the 
deceased  was  killed.  It  certainly  could  not  have  taken  four 
or  five  minutes  for  the  deceased  to  run  less  than  one  hundred 
yards,  and  the  jury  were  therefore  warranted  in  inferring  that 
he  had  time  to  return  to  his  post  at  the  door  before  the  train 
started  down  the  grade,  and  that  he  was  not  run  over  before 
he  got  there. 

The  defendant,  however,  in  opposition  to  this  view,  also  re- 
lies upon  the  fact  that  no  blood  was  found  upon  the  door,  which 
was  carried  away  by  the  front  car.  This  necessarily  shows,  it 
is  contended,  that  the  deceased  was  not  struck  at  the  door,  but 
at  a  point  above  the  door,  and  that  his  body  was  dragged  by 
the  train  to  and  through  the  door.  We  do  not  think  so.  No 
blood  was  found  upon  the  track  above  the  door,  though  some 
was  found  upon  the  ground  just  below  the  door;  and  the  rec- 
ord shows  that,  for  the  deceased  to  open  the  door,  it  was  neces- 
sary for  him  to  cross  the  track,  take  hold  of  a  handle  on  the 
door,  and  return  to  his  place  holding  the  handle.  And  hence 
the  jury  may  have  inferred  that  when  the  deceased  was  struck 
the  door  was  partially  open,  and  that  his  position  on  the  track, 
with  reference  to  the  door,  was  such  that  he  might  have  been 
struck  by  the  train,  and  his  body  not  driven  against  the  door. 
At  all  events,  the  jury,  whose  province  it  was  to  weigh  the 
facts  of  the  case,  found  against  the  theory  of  the  defendant, 
and  we  cannot  properly  say  they  were  not  warranted  in  so 
finding. 

But  it  is  contended  that  if  the  deceased  was  not  killed  be- 
fore he  reached  the  door,  then,  in  view  of  the  fact  that  no  sig- 
nal or  order  to  open  the  door  was  given  him,  his  attempt  to 
open  it  in  front  of  a  rapidly  approaching  train  was  contribu- 
tory negligence,  which  defeats  a  recovery.  This  position,  also, 
is  untenable.  It  by  no  means  follows  that  the  action  cannot 
be  maintained  because  the  deceased,  in  attempting  to  open  the 
door,  acted  without  orders,  or  even  contrary  to  orders.  As  we 
have  seen,  the  space  was  only  five  feet  between  the  car  track 
and  the  western  wall  of  the  entrance  at  the  door,  where  the 
deceased's  post  of  duty  was,  and  the  jury  may  have  believed 
that  the  deceased,  seeing  or  hearing  the  approaching  train, 
and  fearing  the  consequences  to  himself  of  a  collision  between 
the  train  and  the  door,  which  was  made  of  thick,  heavy  tim- 
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ber,  and  securely  fastened,  rashly  attempted  to  open  the  door, 
and  thereby  lost  his  life.  This  the  jury  may  have  believed 
from  the  evidence,  and  yet  the  right  to  maintain  the  action  is 
not  thereby  affected,  if  they  also  believed,  from  the  evidence, 
as  they  evidently  and  reasonably  did  believe,  that  the  com- 
pany was  negligent,  and  that  the  deceased  was  consequently 
put  in  peril,  and  that  his  act,  under  the  circumstances,  was 
such  an  act  as  an  ordinarily  prudent  person  might  have  been 
expected  to  do  under  like  circumstances,  although  they  may 
have  further  believed  that  the  injury  would  not  have  happened 
if  the  act  had  not  been  done. 

In  Beach  on  Contributory  Negligence,  page  42,  the  principle  is 
thus  stated:  "When  a  plaintiff,  through  the  negligence  of  the 
defendant,  is  placed  in  a  situation  where  he  must  adopt  a 
perilous  alternative,  or  where,  in  the  terror  of  an  emergency 
for  which  he  is  not  responsible,  and  for  which  the  defendant  is 
responsible,  he  acts  wildly  or  negligently,  and  suffers  in  con- 
sequence, such  negligent  conduct,  under  these  circumstances, 
is  not  contributory  negligence,  for  the  reason  that  persons  in 
great  peril  are  not  to  be  required  to  exercise  all  that  presence 
of  mind  and  carefulness  which  are  justly  required  of  a  careful 
and  prudent  man  under  ordinary  circumstances.  In  such  a 
case,  the  negligent  act  of  the  defendant  is  the  proximate  cause 
of  the  injury,  and  the  plaintiff  may  have  his  action." 

This  principle,  which,  in  view  of  the  tender  years  of  the 
plaintiff's  intestate,  is  peculiarly  applicable  to  the  present 
case,  was  recognized  by  the  supreme  court  of  the  United  States 
in  Stokes  v.  Saltonatally  13  Pet.  181,  and  by  this  court  in  Rich- 
mond etc.  R.  R.  Co.  V.  Morris,  31  Gratt.  200,  and  in  Baltimore  & 
0.  R.  R.  Co.  V.  McKenzie,  81  Va.  71,  and  there  is  no  better- 
settled  principle  of  the  common  law. 

It  is  needless  to  say  more.  We  will  add,  however,  in  the 
language  of  the  court  in  Read  v.  Commonwealth,  22  Gratt.  924, 
and  as  this  court  has  repeatedly  said,  that  where  the  jury  and 
the  judge  who  tried  the  cause  concur  in  the  weight  and  influ- 
ence to  be  given  to  the  evidence,  it  is  an  abuse  of  the  appellate 
powers  of  this  court  —  remote  as  it  is  from  the  scene  of  the 
transaction,  having  the  evidence  only  on  paper,  divested  of 
many  elements  which  enter  into  every  jury  trial,  and  which 
from  their  nature  cannot  be  presented  on  paper — to  set  aside 
the  verdict  and  judgment  because  the  judges  of  this  court, 
from  the  evidence  as  it  is  written  down,  would  not  have  con- 
curred in  the  verdict. 
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The  present  case,  viewed  in  the  light  of  the  rule  applicable 
to  a  demurrer  to  evidence  and  of  the  principles  indicated  in 
this  opinion,  is  with  the  defendant  in  error,  and  the  judgment 
must  be  afl&rmed.  

Master  and  Servant  —  Liability  op  thk  Master  to  Servant  —  Ma- 
OHINSRT.  —  While  the  master  is  not  an  insurer  of  his  servants'  safety:  Railway 
Co,  r.  Bice,  51  Ark.  468;  and  need  not  furnish  them  with  the  safest  ma> 
chinery:  Lehigh  etc  Coal  Co.  v.  Hayes,  128  Pa.  St.  294;  15  Am.  St.  Rep.  680, 
and  note;  Oalveston  etc.  B'y  Co.  v.  Garrett,  73  Tex.  262;  15  Am.  St.  Rep.  781, 
and  note;  International  etc  B'y  Co.  v.  Bell,  75  Tex.  51;  Chicago  etc.  B.  B.  Co. 
r.  Warner,  123  111.  38;  he  is,  however,  bound  to  use  reasonable  care  to  sup- 
ply reasonably  safe  machinery  and  appliances,  and  neglecting  to  do  so,  is 
liable  to  his  servants  for  any  injuries  thereby  occasioned:  Johnson  v.  Spear, 
76  Mich.  139;  15  Am.  St.  Rep.  298,  and  note;  Bailway  Co.  v.  Bice,  51  Ark. 
468;  Dobbitu  v.  Broum,  119  N.  Y.  188. 

Master  and  Servant — Infant  Employees  —  Care  Required  of. — 
Minor  employees  cannot  ignore  the  duty  of  exercising  common  prudence  with 
respect  to  apparent  dangers:  Lehigh  etc  Coal  Go.  v.  Hayes,  128  Pa.  St.  294;  15 
Am.  St.  Rep.  680,  and  note. 

Negliobnci  —  Contributory  —  Sudden  Danqer.  —  One  brought  into 
danger  by  the  wrong  of  another  ia  not  bound,  when  confronted  by  sudden 
and  unexpected  danger,  to  act  with  coolness  and  deliberation:  Pennsylvania 
Co.  V.  Stegemeiei;  118  Ind.  305;  10  Am.  St.  Rep.  136,  and  note.  Compare 
Beary  v.  Louisville  etc  B'y  Co.,  40  La.  Ann.  32;  8  Am.  St.  Rep.  497;  Harri$ 
r.  Clinton  Tounufup,  64  Mioh.  447;  8  Am.  St.  Rep.  842. 


COFPMAN  V.  COPPMAN. 
[86  viboinia,  459.] 
Whajb  —  Ak  Heir  cannot  be  Disinherited  bxobft  bt  the  Testator 
Leaving  his  Property  to  Another.  —  Therefore,  a  will  in  which  a 
father  declares  that  it  is  his  will  that  one  of  his  sons  be  excluded  from 
all  of  his  estate,  and  have  no  heirship  in  the  same,  but  in  which  no  devise 
or  bequest  is  made  to  any  other  person,  does  not  divest  the  son  of  any 
part  of  his  father's  estate,  and  is  not,  unless  it  appoints  an  executor,  en- 
titled to  admission  to  probate  as  a  wilL 

Appeal  from  a  decree  admitting  to  probate  as  a  will  an 
instrument  which  purported  to  be  the  last  will  and  testament 
of  Hiram  Coflfman,  a  copy  of  which  is  set  forth  in  the  opinion 
of  the  court. 

WiUiam  B.  Compton,  for  the  appellant. 

Orattan  and  Stephenson,  for  the  appellees. 

Lewis,  P.  A  will  is  defined  to  be  the  disposition  of  one's 
property  to  take  eflFect  after  death:  Bouvier's  Law  Diet.    Or,  as 
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was  said  by  Judge  Richardson  in  Carr  v.  Effinger^  78  Va.  197, 
202,  "  a  will  is  an  instrument  for  the  sole  purpose  of  disposing 
of  one's  property."  Therefore,  to  sustain  the  decree  of  the  cir- 
cuit court  in  this  case,  two  things  must  be  implied  from  the 
paper  in  question:  1.  That  the  decedent  intended  it  as  a  dis- 
position of  his  property  to  take  effect  at  his  death;  and  2. 
That  he  meant  to  leave,  and  did  leave,  the  whole  of  his  estate 
to  those  persons  standing  in  the  relation  of  his  heirs  and  next 
of  kin  other  than  the  appellant,  who  is  expressly  excluded. 
On  the  other  hand,  the  appellant  contends  that  the  instru- 
ment makes  no  disposition  of  the  estate  at  all,  and  conse- 
quently that  the  decedent  died  intestate. 

The  paper  is  certainly  an  anomalous  one,  and  none  exactly 
like  it  is  to  be  found  in  any  case  that  has  heretofore  come 
before  this  court.  The  application,  however,  of  certain  well- 
settled  principles  to  the  case  leads,  we  think,  to  the  conclusion, 
that  the  position  taken  by  the  appellant  is  the  correct  one. 

It  is  a  maxim  that  a  testator  can  .disinherit  his  heirs  and 
next  of  kin  only  by  leaving  his  property  to  others.  Mere 
words  of  exclusion  will  not  suffice;  the  estate  must  be  actually 
given  to  somebody  else.  Though  the  intention  to  disinherit 
the  heir  be  ever  so  apparent,  said  Lord  Mansfield,  in  Denn  v. 
GasJcin,  Cowp.  657,  he  must  of  course  inherit,  unless  the  estate 
is  given  to  somebody  else.  So  in  his  celebrated  argument  in 
Ackroyd  v.  Smithson,  1  Bro.  C.  C.  503,  1  Lead.  Cas.  Eq.  872, 
Mr.  Scott  (afterwards  Lord  Eldon)  said  that  the  proposition 
that  the  heir  at  law  is  entitled  to  every  interest  in  land  not 
disposed  of  by  his  ancestor  is  so  much  of  a  truism  that  it  calls 
for  no  reasoning  to  support  it.  It  is  not  enough,  he  said,  that 
the  testator  did  not  intend  his  heir  to  take;  he  must  make  a 
disposition  in  favor  of  another;  otherwise  the  heir  will  take 
even  against  his  intention,  however  plainly  manifested.  And 
the  reason  is,  that  the  law  provides  how  a  man's  estate  at  his 
death  shall  go,  unless  he  by  his  will  plainly  directs  that  it 
shall  be  be  disposed  of  diflferently. 

It  is  true,  the  devise  or  bequest  need  not  be  in  express  terms, 
and  that  it  may  be  by  necessary  implication;  but  to  justify  such 
an  implication,  the  intention  of  the  testator  must  be  so  ap- 
parent that  an  intention  to  the  contrary  cannot  be  supposed; 
for  otherwise  the  implication  is  not  a  necessary  one:  iJarman  on 
Wills,  532.  Thus  a  devise  to  the  testator's  heir  after  the  death 
of  A  gives  to  A  a  life  estate  by  implication,  because  otherwise 
the  devise  to  the  heir,  upon  whom  the  law  casts  the  property 


Nov.  1888.]  COFFMAN   V.   COFFMAN.  71 

in  the  absence  of  a  disposition  of  it  by  the  testator,  would  be 
rendered  nugatory,  and  it  would  therefore  be  absurd  to  sup- 
pose that  the  testator  meant  to  devise  the  land  to  his  heir  at- 
the  death  of  A,  and  yet  that  the  heir  should  have  it  in  th&^ 
mean  time.  But  no  such  implication  arises  where  the  devise 
is  to  a  stranger  after  the  death  of  A;  for  in  such  a  case  it  i» 
possible  to  suppose  that  the  testator  meant  the  heir  to  take 
the  land  during  the  life  of  A,  and  therefore  an  intention  to>- 
give  a  life  estate  to  A  cannot  be  supposed.  And  this,  says 
Jar  man,  is  an  exact  illustration  of  the  diflference  between 
necessary  implication  and  conjecture. 

According  to  Lord  Mansfield,  necessary  implication  is  that 
which  clearly  satisfies  the  court  what  the  testator  meant  by 
the  words  used.  It  is  the  opposite,  he  said,  of  conjecture,  and 
leaves  no  room  to  doubt:  Wilkinson  v.  Adam,  1  Ves.  &  B.  466;? 
Jones  V.  Morgan^  cited  in  4  Bro.  C  C.  460;  Hawkins  on  Wills,  5. 

Redfield  lays  it  down  that,  in  order  to  create  a  devise  or 
legacy  by  implication,  it  must  not  be  a  case  of  mere  slight 
probability,  but  something  in  regard  to  which  most  men  would 
not  be  expected  to  raise  any  question.  It  must  not  rest  upon 
conjecture.  Neither  is  it  required  that  the  inference  should 
be  absolutely  irresistible.  It  is  enough  if  all  the  circumstances^ 
taken  together,  leave  no  doubt  in  the  mind  of  the  court.  The 
words  of  the  will,  he  adds,  must  admit  of  no  other  implication: 
2  Redfield  on  Wills,  203. 

In  Cruise's  Digest,  title  Devise,  chapter  10,  section  19,  it  i» 
said:  "The  courts  have  in  some  instances  allowed  a  devise  by 
implication,  where  it  has  been  very  apparent,  in  order  to  sup- 
port and  efiectuate  the  intention  of  the  testator;  but  in  cases  of 
this  kind  the  implication  must  be  a  plain  and  not  merely  a 
possible  or  probable  one;  for  the  title  of  the  heir  at  law  being 
plain  and  ovious,  no  words  in  a  will  ought  to  be  construed  in 
such  a  manner  as  to  defeat  it,  if  they  can  have  any  other  sig- 
nification." See  also  3  Lomax's  Digest,  148;  Bac.  Abr.,  tit- 
Wills,  G;  2  Minor's  Inst.  969;  Schouler  on  Wills,  sec.  479; 
Wright  v.  Hicks,  12  Ga.  155;  56  Am.  Dec.  451;  Wilkins  v> 
Allen,  18  How.  385;  Bradford  v.  Bradford,  6  Whart.  244; 
Fitch  V.  Weber,  6  Hare,  145. 

The  doctrine  of  devises  by  implication  was  very  fully  con- 
sidered in  Boisseau  v.  Aldridges,  5  Leigh,  222;  27  Am.  Dec- 
590.  In  that  case,  the  decedent  left  a  written  instrument,  as- 
follows:  "iS'ot  having  made  any  will  so  as  to  dispose  of  my 
property,  and  two  of  my  sisters  marrying  contrary  to  ray  wish^ 
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should  I  not  make  one,  I  wish  this  instrument  to  prevent  either 
of  their  husbands  from  having  one  cent  of  my  estate,  —  say  the 
husbands  of  my  two  sisters,  Martha  Aldridge  and  Dorothy 
Aldridge,  —  nor  either  of  them  to  have  one  cent,  unless  they 
should  survive  their  husbands;  in  that  case,  I  leave  them,  to 
be  paid  out  of  the  collection  of  any  of  my  moneys,  five  hun- 
dred dollars  each.  Given  under  my  hand  and  seal,"  etc.  And 
on  the  paper  was  indorsed  the  following:  "Memorandum  to 
prevent  Bennett  Aldridge  and  Burwell  Aldridge  from  having 
any  part  of  my  estate,  that  each  might  claim  in  right  of  their 
wives,  without  a  will  made  by  me." 

It  was  argued  by  Messrs.  Johnson  and  Leigh  that,  excepting 
the  two  contingent  legacies,  this  writing  was  a  devise  and  be- 
quest by  implication  of  the  whole  of  the  testator's  estate  to 
those  persons  who  would  take  according  to  the  statutes  of  de- 
ficents  and  distributions,  other  than  the  two  sisters  and  their 
descendants.  The  latter,  they  insisted,  could  have  been  ex- 
cluded for  no  other  purpose  than  to  give  the  estate  to  others, 
and  that  if  the  testator  did  not  mean  that,  he  meant  nothing. 

But  this  view,  though  pressed  upon  the  court  with  great 
earnestness  and  ability,  was  not  adopted,  and  the  decree  of 
the  lower^court  was  affirmed,  which  declared  that  the  right  of 
a  person  to  disinherit  his  heirs,  or  any  one  of  them,  exists,  not 
as  an  abstract  substantive  power,  but  as  the  consequence  of 
the  power  to  leave  his  estate  to  others;  that  the  paper  in  ques- 
tion was  not  a  devise  or  bequest  by  necessary  implication,  and 
that  it  was  evidently  executed  under  the  erroneous  impression 
that  if  its  author  declared  his  intention  to  exclude  his  two  sis- 
ters, the  law  would  dispose  of  his  estate  among  his  heirs  and 
next  of  kin,  to  the  exclusion  of  the  sisters  mentioned  therein. 

It  is  true  that  two  of  the  judges  who  delivered  opinions 
in  that  case  were  of  opinion  that  the  instrument  itself  fur- 
nished internal  evidence  that  it  was  not  intended  by  the  de- 
cedent to  operate  as  a  will  any  further  than  the  contingent 
legacies  therein  bequeathed;  but  the  principle  that  a  man  can 
disinherit  his  heirs  only  by  unmistakably  giving  his  estate  to 
somebody  else  was  none  the  less  emphatically  asserted.  To 
hold  otherwise,  it  was  said,  would  give  to  a  testator  the  power 
to  repeal  the  statute  of  descents  and  distributions,  so  far,  at 
least,  as  it  affects  his  own  estate. 

It  was  also  held  that  if  in  every  case  in  which  a  testator 
declares  an  intention  to  exclude  his  heirs,  or  any  one  of  them, 
it  is  to  be  implied  from  that  alone  that  he  intends  to  devise 
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away  his  estate  from  such  excluded  person  or  persons,  the 
principle  that,  to  disinherit  his  heirs,  he  must  give  his  estate 
to  somebody  else  would  be  of  no  consequence,  since  it  would 
give  effect  to  the  simple  disinherison  by  holding  it  tantamount 
to  a  positive  disposition. 

Another  analogous  principle  afl&rmed  in  that  case,  and 
which  is  very  material  to  the  present,  is  this:  That  while  the 
intention  of  the  testator,  when  consistent  with  the  rules  of  law, 
is  the  polar  star  to  guide  the  judicial  expositor  of  a  will,  yet 
his  intention  to  dispose  of  his  estate  must  be  indicated  with 
legal  certainty,  otherwise  effect  as  a  will  cannot  be  given  to 
the  instrument;  the  true  inquiry  being,  not  what  the  testator 
meant,  but  what  the  words  used  import. 

Judge  Brooke,  in  his  opinion,  said:  "When  a  testator  has 
devised  his  estate  by  will,  and  is  not  precise  as  to  the  persons 
who  are  to  take,  or  as  to  the  quantity  of  estate  they  are  to 
take,  from  necessity,  and  to  effectuate  his  intention  to  dispose 
of  his  estate,  and  not  to  leave  it  to  the  law  to  dispose  of,  courts 
imply  his  intent  as  to  persons,  and  the  quantity  of  the  estate 
they  are  to  take.  But  when  the  question  is,  whether  he  in- 
tended to  devise  his  estate  or  not,  we  are  not  authorized  to  im-- 
ply  that  he  does,  unless  it  is  a  necessary  inference  from  the 
language  he  uses." 

He  then  referred  to  the  case  of  Denn  v.  Gaskin,  Cowp.  657, 
in  which  the  testator  gave  his  heir  at  law  a  disinheriting 
legacy,  as  it  is  called  (i.  e.,  he  gave  him  ten  shillings),  and 
then  gave  his  nephews  real  estate,  without  adding  words  of 
inheritance.  He  began  his  will  thus:  "As  to  all  such  worldly 
estate  as  God  had  indued  me  with,"  etc.,  and  the  question 
was,  whether,  by  necessary  implication  from  these  words,  and 
the  intended  exclusion  of  the  heir,  the  life  estate  given  the 
nephews  was  enlarged  into  a  fee.  Lord  Mansfield  held  that  it 
was  not,  although  he  said  he  suspected  extremely  that  the 
testator  meant  to  give  the  devisees  an  estate  in  fee,  as  he  had  no 
other  landed  property,  and  had  made  them  residuary  legatees 
of  his  personalty,  and  had  disinherited  the  heir;  but  that  if 
he  did  mean  it,  the  misfortune  was,  that  quod  voluit  non  dixit. 
And  he  added  the  remark,  already  quoted  from  his  opinion, 
namely,  that,  though  the  intention  is  ever  so  apparent,  the 
heir  at  law  must  of  course  inherit,  unless  the  estate  is  given  to 
somebody  else.  Accordingly,  it  was  held  that  the  fee,  being 
undisposed  of,  descended  to  the  heir,  notwithstanding  the  in- 
tention of  the  testator  to  disinherit  him;  just  as  in  Boisseau  v. 


74  CoFFMAN  r.  CoFFMAN.  [Virginia, 

Aldridges,  5  Leigh,  222,  27  Am.  Dec.  590,  the  two  excluded 
sisters  were  held  entitled,  not  only  to  their  contingent  legacies, 
but  to  share  in  the  residue  of  the  estate  as  to  which  the  testa- 
tor died  intestate,  because,  as  was  said,  the  statute  gives  the 
power  to  devise,  and  not  in  any  other  way  to  disinherit. 

In  Wootton  v.  Redd's  ExW,  12  Gratt.  196,  Judge  Lee,  speak- 
ing for  the  court,  announced  the  same  doctrine.  He  said: 
"  Conjecture  cannot  be  permitted  to  usurp  the  place  of  judicial 
conclusion,  nor  to  supply  what  the  testator  has  failed  to  suffi- 
ciently indicate.  The  law  has  provided  a  definite  successor  to 
the  estate  in  the  absence  of  a  testamentary  disposition,  and 
the  heir  is  not  to  be  disinherited,  unless  by  express  words  or 
necessary  implication."  The  courts  must  therefore  declare, 
if  they  can,  he  continued,  "  what  intention  the  testator  has 
expressed  with  sufficient  legal  certainty,  not  the  intention 
which  he  may  have  entertained,  but  which  he  has  failed  suffi- 
ciently to  manifest";  citing  Ouy  v.  Sharp,  1  Mylne  &  K.  589, 
602;  Martin  v.  Drinkwater,  2  Beav.  215.  See  also  Hatcher  v. 
Batcher,  80  Va.  169;  Senger  v.  Senger's  ExW,  81  Va.  687; 
Sutherland's  ExWs  v.  Sydnor,  84  Va.  880. 

Let  us  now  apply  these  principles  to  the  present  case.  The 
paper  in  question  is  as  follows:  — 

"I,  Hiram  Co£Fman,  of  Rockingham  County  and  state  of 
Virginia,  do  make  and  ordain  this  to  be  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  heretofore  by  me  made. 
It  is  my  will  that  my  son,  William  H.  CoflPman,  be  excluded 
from  all  of  my  estate  at  my  death,  and  have  no  heirship  in  the 
same,  he  having  become  the  heir  to  his  mother's  interest  in  her 
father's  estate,  and  I,  his  guardian,  have  paid  him,  and  am 
now  about  to  make  a  final  settlement  with  him,  which  will 
make  as  much  to  him,  and  probably  more,  than  my  estate  will 
pay  to  each  of  my  other  legal  heirs.  In  witness  of  this  being 
my  last  will  and  testament,  I  hereunto  set  my  hand  and 
annex  my  seal  this  the  tenth  day  of  March,  1877. 

"Hiram  Coffman.     [Seal.]" 

Now,  this  paper  is  certainly  in  the  form  of  a  will,  and  was 
declared  by  the  decedent  to  be  his  will,  and  his  intention  to 
exclude  his  son,  William,  the  appellant  here,  is  as  plainly 
manifested  as  it  well  could  be.  But  is  it  in  substance  a  will? 
Does  it  dispose  of  anything?  The  circuit  court  held  that  by 
implication  it  does.  But  is  such  a  conclusion  a  necessary  im- 
plication from  the  words  used?   Can  the  words  be  said  to  have 
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no  other  signification?  Taken  together,  do  they  clearly  satisfy 
the  mind,  leaving  no  room  to  doubt,  that  the  decedent  meant 
to  dispose  of  his  estate?  We  think  not.  On  the  contrary, 
fairly  construed,  the  instrument  simply  revokes  all  other  wills 
theretofore  made  by  the  decedent,  and  excludes  the  appellant, 
giving  the  reason  therefor.  That  is  all;  and  to  hold  that  it 
amounts  to  anything  more  would  render  futile  the  principle 
that  a  man  can  disinherit  his  heirs  only  by  giving  his  estate 
to  somebody  else,  and,  by  carrying  too  far  the  doctrine  of  de- 
vises by  implication,  would,  by  judicial  construction,  make  a 
will  for  the  decedent  that  he  has  not  made  for  himself. 

The  record  presents  the  case  of  a  man  who  has  a  valuable 
estate  and  a  wife  and  five  children, — a  son  by  his  first  mar- 
riage, another  son  by  his  second  marriage,  and  three  children 
by  his  third  and  last  marriage.  All  his  children  are  equally 
near  and  all,  presumably,  are  equally  dear  to  him.  The 
eldest  son  has  already  inherited  property,  equal  in  value,  we 
will  say,  to  one  fourth  of  his  father's  estate.  Accordingly,  the 
father,  wishing  to  do  what  he  considers  justice  to  all  his  chil- 
dren, writes  a  paper,  which  he  calls  a  will,  and  in  that  paper  he 
says  in  substance  that  he  wishes  to  disinherit  his  eldest  son; 
and  then,  lest  his  motive  be  imputed  to  a  want  of  parental 
affection  (we  will  assume),  he  goes  on  and  gives  the  reason  for 
wishing  to  exclude  him,  and  there  he  stops.  He  does  not  say 
his  "other  legal  heirs"  are  to  have  the  estate,  but  that  his  eldest 
son  is  not  to  have  any  part  of  it.  And  from  this  we  are  asked 
to  imply  that  he  intended  to  give,  and  consequently,  as  a  legal 
conclusion,  to  hold  that  he  did  give,  the  whole  of  his  estate  to 
his  other  children;  in  other  words,  to  hold  that  the  reason  as- 
signed for  wishing  to  exclude  one  of  the  children  operates  a 
disposition  of  the  estate  to  the  other  children. 

But  this  view  is  contrary  to  the  plainest  principles  of  the 
law,  as  we  have  already  seen;  for  the  question  is,  not  what 
the  decedent  intended,  but.  What  has  he  said?  Not  what  he 
may  have  thought  would  be  the  result  of  what  he  wrote,  but, 
What  is  the  legal  efiect  of  the  paper?  And  although  he  may 
have  intended  to  dispose  of  his  estate,  yet  if  he  has  not  said 
so  with  legal  certainty,  we  cannot  alter  or  add  to  his  words; 
but  our  judgment  must  be,  as  Lord  Mansfield's  was  in  Denn 
V.  Gaskin,  Cowp.  657,  Quod  voluit  non  dixit;  for  we  sit  here, 
not  to  make  wills,  but  to  construe  them;  not  to  make  law,  but 
to  administer  it. 

It  is  quite  probable  the  paper  was  written  by  the  decedent 
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under  the  erroneous  impression  that  if  he  would  declare  his 
intention  to  exclude  the  appellant  in  the  form  of  a  will,  the 
statute  of  descents  and  distributions  would  step  in  and  do  the 
rest, — i.  e.,  that  it  would,  in  effect,  make  a  better  will  for  him 
than  he  could  make  for  himself,  by  giving  his  estate  to  his 
other  heirs  and  next  of  kin,  —  and  hence  he  made  no  disposition 
of  it.  His  language,  we  think,  shows  this.  Had  he  stopped 
at  the  point  where  he  declares  the  appellant  is  to  have  no 
heirship  in  the  estate,  there  could  be  no  controversy,  notwith- 
standing the  paper,  in  the  introductory  part,  is  called  a  will. 
This  is  conceded,  and  yet  what  follows  merely  shows  why  he 
wished  to  exclude  him,  which  is  a  very  different  thing  from 
actually  excluding  him  by  disposing  of  his  estate,  no  matter 
what  his  intention  was.  For  in  such  a  case  an  intention  not 
expressed  or  clearly  manifested  is  equivalent  in  law  to  the  ab- 
sence of  a  testamentary  intent  altogether. 

And  herein  lies  the  error  of  the  decree  complained  of,  namely, 
in  giving  effect  to  the  intention  of  the  decedent  to  exclude  the 
appellant  by  making  it  tantamount  to  a  disposition  of  the  es- 
tate to  the  other  children,  which  can  no  more  be  rightly  done 
than  the  starting  of  a  person  on  a  journey  can  be  said  to  be, 
in  legal  contemplation,  the  arrival  of  such  person  at  the  point 
of  destination.  And  so  here,  the  decedent,  intending  to  ex- 
clude the  appellant,  started  out  well  enough  in  that  direction, 
but,  unfortunately  for  the  appellees,  he  stopped  before  he 
reached  the  legal  consummation  of  his  purpose. 

That,  in  order  to  effect  that  purpose,  he  would  have  gone 
further,  and  given  his  estate  in  unmistakable  terms  to  his 
other  children,  if  the  necessity  for  so  doing  had  occurred  to 
him,  is  also  probable;  for  it  is  impossible  to  read  the  paper  in 
question  without  perceiving  that  the  thought  uppermost  in  his 
mind  was  to  exclude  the  appellant.  But  the  idea  that,  under 
any  circumstances,  he  would  have  done  so  rests  upon  con- 
jecture merely,  which  is  not  necessary  implication,  but  the 
opposite,  and  can  never  alone  support  a  devise  or  bequest. 
In  Jones  v.  Morgan,  cited  in  4  Bro.  C.  C.  460,  Lord  Mansfield 
said  that  "  conjecture  is,  when  you  suppose  what  would  have 
been  the  testator's  meaning  if  he  had  had  the  whole  case  be- 
fore him,  and  what,  if  he  had  thought  of  such  an  event,  he 
would  have  said  upon  it."  And  he  added:  "You  are  not  to 
conjecture  what  he  would  have  done  in  an  event  he  never 
thought  of;  that  will  not  do":  Fearne,  Rem.  App.  576. 

Every  man,  it  is  true,  is  presumed  to  know  the  law;  but  to 
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Bay  that  the  decedent  must  be  presumed  to  have  known  that 
the  mere  exclusion  of  the  appellant  would  not  operate  to  give 
the  estate  to  anybody  else,  and  therefore  that  he  meant  to 
give,  and  consequently  did  give,  the  estate  to  his  remaining 
children  is,  substantially,  to  assert  a  proposition  which  has 
been  emphatically  repudiated  by  this  court,  and  by  all  courts 
where  our  system  of  jurisprudence  prevails. 

Moreover,  no  executor  is  appointed  by  the  paper  in  question, 
nor  is  there  any  mention  of  the  debts  of  the  decedent,  or  of 
the  widow's  dower  or  interest  in  the  estate,  or  any  direction 
as  to  how  the  estate  shall  be  divided  or  disposed  of;  and  while 
it  is  true  the  law  provides  for  the  payment  of  debts,  the  as- 
signment of  dower,  etc.,  yet  the  omission  to  make  mention  of 
any  of  these  matters  is  a  circumstance  in  the  case  not  with- 
out significance,  as  tending  to  support  the  view  already  ex- 
pressed. Persons  often  die  intestate,  but  it  is  certainly  not 
usual,  nor  can  it  hardly  be  said  to  be  natural,  for  a  man  hav- 
ing a  valuable  real  and  personal  estate  to  leave  a  will  dispos- 
ing of  it,  and  make  no  specific  devises  or  bequests,  or  give 
any  direction  touching  the  estate  whatever.  And  here  there 
is  no  direction  as  to  anything,  but  simply  a  revocation  of 
previous  wills,  and  an  intended  disinherison  of  the  appellant, 
because,  in  the  language  of  the  decedent,  the  appellant's  in- 
heritance from  another  source  "  will  make  as  much  to  him, 
and  probably  more,  than  my  estate  will  pay  to  each  of  my 
other  legal  heirs,"  —  words  which,  of  themselves,  import  intes- 
tacy, being  emphatically  words  of  inheritance.  And  as  to  the 
word  "pay,"  upon  which  so  much  stress  is  laid  by  counsel  for 
the  appellees,  that  is  quite  as  applicable  to  the  distribution  of 
an  estate  of  an  intestate  as  to  any  other. 

Again,  suppose  the  appellant  had  died  before  the  decedent, 
leaving  descendants.  What  is  there  in  this  paper  to  prevent 
those  descendants,  as  heirs  at  law  of  the  decedent,  from  shar- 
ing in  the  estate?  There  is  certainly  nothing  that  would  ex- 
pressly exclude  them,  and  this  circumstance  also  strengthens 
the  view  that  the  paper  was  written,  not  to  dispose  of  anything, 
but  simply  to  revoke  previous  wills,  and  to  exclude  the  ap- 
pellant, without  going,  or  intending  to  go,  further  than  to  give 
the  reason. 

Our  conclusion,  therefore,  is,  that  the  paper  is  not  the  will 
of  the  decedent;  that  if  he  meant  to  dispose  of  his  property, 
he  has  not  ''aid  so  with  legal  certainty;  and  consequently  that 
at  his  death  his  estate  passed  to  his  heirs  and  next  of  kin,. 
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including  the  appellant.  It  is  certainly  safer,  and  more  con- 
sonant with  public  policy,  to  closely  adhere  to  settled  prin- 
ciples, than  in  doubtful  cases  to  interrupt  the  course  of  descent 
and  distribution  of  estates  which  the  statute  prescribes  in 
cases  of  intestacy;  for  the  statute,  which  has  been  said  to  be 
a  transcript  of  the  human  affections,  is  a  wise  and  just  one, 
and  ought  to  govern  in  all  cases  not  plainly  without  it. 

In  Boisseau  v.  Aldridges,  5  Leigh,  222,  27  Am.  Dec.  590,  it 
was  said  by  Judge  Brooke,  and  reaffirmed  by  the  court,  with- 
out dissent,  in  the  recent  case  of  Sutherland's  ExWs  v.  Sydnor, 
84  Va.  880,  that  property  is  the  creature  of  the  law,  and  can 
be  disposed  of  at  all,  only  because  the  law  permits  it  to  be 
done  in  certain  modes.  And  hence  the  result  in  the  present 
case  imposes  no  hardship  on  any  one,  as  it  puts  all  the  chil- 
dren of  the  decedent  on  the  same  footing  with  respect  to  his 
estate,  simply  because  their  father  has  not  availed  himself  of 
the  permission  that  the  law  gave  him  to  dispose  of  it  differ- 
ently. 

The  decree  must  therefore  be  reversed,  and  a  decree  entered 
here  in  conformity  with  this  opinion. 


Wills  —  Disinheritino  or  an  Heir.  —  An  heir  cannot  be  disinherited, 
unless  the  estate  is  given  to  somebody  else:  Boisseau  v.  Aldridges,  5  Leigh, 
222;  27  Am.  Dec.  590;  Doe  v.  Lanitts,  3  Ind.  441;  56  Am.  Dec.  618,  and  note. 
Compare  Stephenson  v.  Doe,  8  Blackf.  608;  46  Am.  Deo.  489. 
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Will  —  Conversiom  of  Personalty  into  Realtt.  —  Monet  Dihectbd  to 
BE  Laid  out  in  Land  must  be  considered  «a  real  estate,  unless  the  ob- 
ject of  the  conversion  fails,  and  then,  to  the  extent  of  such  failure,  the 
undisposed  portion  of  the  fund  remains  unconverted. 

Marriaob.  — CoNDiTXON  PRECEDENT  IN  RESTRAINT  OF  Marriagb,  and  Under 
the  operation  of  which  the  estate,  because  of  the  marriage,  never  vests,  is 
valid.  Therefore  if  the  will  declares  that  if  any  of  the  testator's  children 
marry  into  a  designated  family  such  children  shall  not  share  in  a  par- 
ticular devise,  and  afterwards,  in  the  lifetime  of  the  testator,  a  child 
marries  into  such  a  family,  it  never  acquires  any  interest  in  the  devise. 
With  respect  to  bequests  of  personalty,  the  rule  is  the  same  if  the  re- 
straint is  partial  and  reasonable,  but  the  condition  is  disregarded  if  the 
restraint  is  general  or  unreasonable. 

Marriaqe.  —  Condition  in  Restraint  of,  is  Reasonable  if  it  merely  tends 
to  restrain  children  from  marrying  into  the  family  of  a  person  designated. 
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The  word  "family,"  as  here  used,  means  children  of  the  person  named, 
whether  adults  or  minors. 
Wills.  —  Parol  Evidenck  is  Admissible  to  show  who  was  the  person  whom 
the  testator  designated  by  a  particular  name. 

Action  for  the  construction  of  a  will.  In  this  will,  the  tes- 
tator, among  other  things,  directed  that  five  thousand  dollars 
be  laid  out  in  land  to  be  divided  among  six  of  his  children. 
The  residue  of  his  property  was  to  be  divided  among  all  his 
children,  of  whom  there  were  eight.  He  further  declared,  by 
his  will,  that  "  if  either  one  of  my  children,  above  named  in 
my  will,  should  marry  in  T.  W.  Phillips's  family,  I  only  give  to 
him  or  her  the  sum  of  three  dollars  to  be  their  part,  and  to 
be  all  that  him  or  her  is  to  receive  under  the  will,  and  the 
foregoing  clase  of  this  will  that  leaves  them  anything  to  be  re- 
voked, and  all  other  portions  of  this  will  that  provides  for 
same  child."  The  testator  died  in  June,  1884.  Prior  to  his 
death,  but  after  the  execution  of  his  will,  one  of  his  daughters 
married  the  son  of  T.  W.  Phillips.  The  trial  court  decided 
that  the  daughter  who  had  married  Phillips's  son  was  not  en- 
titled to  any  portion  of  the  devise  of  five  thousand  dollars  to 
be  laid  out  in  land,  but  that  she  was  entitled  to  one  eighth 
of  the  residue  of  personalty  bequeathed  by  the  residuary 
clause,  and  to  the  three  dollars  specified  in  the  will.  There- 
upon the  daughter  appealed. 

G.  S.  and  D.  M.  Bernard^  for  the  appellants. 

John  Lyon,  for  the  appellees. 

Lewis,  P.  1.  It  is  clear,  as  the  circuit  court  held,  that,  for 
the  purposes  of  the  will,  so  far  as  the  female  appellant  is  con- 
cerned, the  money  directed  by  the  fourth  clause  to  be  laid  out 
in  land  must  be  considered,  upon  the  principle  of  equitable 
conversion,  as  real  estate:  Craig  v.  Leslie,  3  Wheat.  563; 
Pratt  V.  Taliaferro,  3  Leigh,  419;  Effinger  v.  Hall,  81  Va.  94, 
and  cases  cited.  Inasmuch,  however,  as  we  are  also  of  opinion 
that  she  takes  nothing  under  the  will  (save  the  legacy  of  three 
dollars),  the  object  of  the  conversion,  to  that  extent,  fails,  and 
consequently  the  undisposed  of  portion  of  the  fund  directed  to 
be  so  invested,  results,  in  its  unconverted  form  as  personalty, 
to  the  executors  for  the  residuary  legatees  other  than  herself: 
3  Pomeroy's  Eq.  Jur.,  sec.  1172;  1  Lead.  Cas.  Eq.,  4th  ed., 
1187,  1202,  notes  to  Ackroyd  v.  Smithson;  2  Redfield  on  Wills, 
115. 

The  condition  on  which  the  devise  was  made  to  the  children, 
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of  which  she  was  apprised  by  the  testator  in  his  lifetime,  and 
before  her  marriage,  has  not  been  observed  by  her,  and  its 
observance  was  essential  to  the  vesting  of  any  estate  under  the 
will.  The  common  law,  although  it  does  not  allow  a  condi- 
tion in  restraint  of  marriage  generally  and  absolutely,  when 
annexed  to  a  gift  of  lands,  or  of  legacy  charged  on  land,  to 
defeat  an  estate,  yet  if  the  condition  be  precedent,  a  breach  of 
the  condition  prevents  the  estate  from  vesting,  no  matter  how 
restrictive  of  marriage  it  may  be.  If,  however,  it  be  subse- 
quent, then  its  efifect  depends  on  whether  it  is  reasonable  or 
not. 

In  the  present  case,  the  condition  in  question  is  not  subse- 
quent, so  far,  at  least,  as  the  female  appellant  is  concerned. 
A  condition  subsequent  is  one  the  effect  of  which  is  to  enlarge 
or  defeat  an  estate  already  created:  1  Lomax's  Digest,  262. 
But  here,  as  we  have  said,  without  a  compliance  with  the  con* 
dition,  no  estate  in  the  land  can  vest  at  all;  and  as  the  pro 
hibited  marriage  occurred  before  the  testator's  death,  and 
therefore  before  any  estate  under  the  will  could  commence,  it 
is  clear  that  no  estate  in  the  land  has  ever  vested  in  the  female 
appellant,  or  ever  can  vest  in  her,  under  the  will  of  her  father; 
and  hence,  also,  no  question  of  forfeiture  arises  in  the  case,  as 
to  which  much  was  said  in  the  argument  at  the  bar  by  coun- 
sel for  appellants. 

2.  With  regard  to  the  personal  property  bequeathed  by  the 
residuary  clause  of  the  will,  somewhat  different  principles,  de- 
rived in  part  from  the  civil  law,  apply.  As  to  this,  it  is  con- 
tended that  the  interest  of  the  female  appellant  is  absolute, 
because,  as  her  interest  is  not  given  over  to  some  one  else,  the 
condition  in  question  is  only  in  terrorem. 

This  position  would  be  well  taken  if  the  condition  were  sub- 
sequent; for  the  settled  doctrine  is,  that  where  a  personal  leg- 
acy is  given  on  a  condition  in  restraint  of  marriage,  and  the 
condition  is  not  precedent,  but  subsequent,  and  is  afterwards 
broken,  and  there  is  no  disposition  over,  then  the  condition  is 
construed  as  in  terrorem  merely;  and  a  mere  gift  of  a  residue 
is  not  considered  a  bequest  over.  There  must  be  distinct  pro- 
vision that  the  legacy  shall  vest  in  a  third  person  or  sink  into 
the  residue  on  the  breach  of  the  condition;  otherwise  the  leg- 
acy becomes  pure  and  absolute.  If,  however,  the  condition  be 
precedent,  and  not  unreasonably  restrictive  of  marriage,  the 
legacy  takes  effect  only  upon  the  condition  being  observed: 
1  Story's  Eq.  Jur.,  sec.  290. 
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The  system,  as  will  thus  be  seen,  is  somewhat  incongruous^ 
being,  as  it  is,  the  result  of  a  blending  of  the  doctrine  of  the 
civil  law,  that  marriage  ought  to  be  free,  with  the  principlesK 
of  the  common  law  already  adverted  to. 

The  law  upon  this  whole  subject  is  well  summarized  in  s^ 
valuable  treatise  as  follows:  "  If  a  condition  (in  restraint  of" 
marriage)  is  precedent,  and  annexed  to  a  gift  of  land  (or  of 
any  interest  arising  out  of  land),  it  operates  as  at  the  common 
law;  when  broken,  it  prevents  the  estate  from  vesting,  what- 
ever be  its  nature.     When  annexed  to  a  gift  of  personal  prop;- 
erty,  if  general  or  unreasonable,  it  is  wholly  void,  and  the  gift, 
takes  effect;  if  partial  and  reasonable,  it  is  operative.     When 
a  condition  is  subsequent,  and  annexed  to  a  gift  of  land  (or  of 
any  interest  arising  out  of  land),  if  general,  it  is  void,  and 
although  broken,  the  estate  of  the  donee  continues;  if  partial 
and  reasonable,  it  is  operative,  and  on  its  breach  the  estate  of 
the  donee  is  defeated.     When  a  subsequent  condition  is  an- 
nexed to  a  gift  of  personal  property,  if  general,  it  is  void;  if 
partial  and  reasonable,  and  there  is  a  gift  over,  it  is  operative, 
and  upon  its  breach  the  interest  of  the  first  donee  ceases,  and, 
the  gift  over  takes  effect;  but  if  there  is  no  gift  over,  then  th& 
condition  is  said  to  be  in  terrorem  merely,  and  is  inoperative  "r 
2  Pomeroy's  Eq.  Jur.,  sec.  933.     See  also  Maddox  v.  Maddox^ 
11  Gratt.  804;  2  Lead.  Cas.  Eq.  144,  notes  to  Scott  v.  Tyler; 
1   Story's  Eq.  Jur.,  sec,  289;    2  Lomax  on  Executors,  79;    2. 
Minor's  Inst.  245  et  seq. 

The  question  therefore  arises  in  the  present  case.  Is  th&- 
condition  in  question  reasonable?  The  appellants  deny  that 
it  is,  insisting  that  it  is  unreasonably  restrictive  of  marriage, 
and  therefore  void  upon  grounds  of  public  policy.  But  no 
authority  has  been  cited  which  goes  to  the  extent  of  holding 
that  such  a  condition  is  invalid,  and  doubtless  none  can  be 
found.  No  inflexible  rule  on  the  subject  is  deducible  from  the 
cases,  many  of  which  are  irreconcilable.  The  law,  however, 
as  we  have  seen,  recognizes  as  valid  conditions  in  restraint  of 
marriage  which  are  just,  fair,  and  reasonable;  and  what  is 
such  a  condition  must,  to  a  great  extent,  be  determined  upon 
the  circumstances  of  each  particular  case. 

A  condition  not  to  marry  a  Scotchman,  or  a  Papist,  or  that 
the  widow  of  the  testator  shall  not  marry  again,  has  been  held 
valid,  and  no  reason  is  perceived  why,  ordinarily,  a  prohibi- 
tion to  marry  into  a  particular  family  is  not  equally  good,  cer- 
tainly when,  as  is  the  case  here,  the  word  "family"  is  used  in 
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its  primary  and  restricted  sense.  It  is  not  a  technical  word, 
And,  being  of  flexible  meaning,  it  must  be  construed  accord- 
ing to  the  context  of  the  will.  In  one  sense,  it  means  the 
whole  household,  including  servants,  and  even  boarders  and 
lodgers.  In  another,  it  means  all  the  relations  who  descend 
from  a  common  ancestor.  Its  primary  meaning,  however,  is 
^'children,"  and  so  it  must  be  construed  in  all  cases,  unless 
the  context  shows  that  it  was  used  in  a  different  sense.  An 
authority  in  point  is  Pigg  v.  Clarke,  L.  R.  3  Ch.  Div.  672, 
in  which  case  the  master  of  the  rolls,  in  delivering  judg- 
ment, said:  "Every  word  which  has  more  than  one  meaning 
has  a  primary  meaning;  and  if  it  has  a  primary  meaning,  you 
•want  a  context  to  find  another.  What,  then,  is  the  primary 
aneaning  of  '  family'  ?  It  is  '  children ';  that  is  clear  upon  the 
■authorities  which  have  been  cited;  and,  independently  of  them, 
I  should  have  come  to  the  same  conclusion."  So  in  HilVs  ExW 
V.  Bowman,  1  Leigh,  650,  a  trust  for  the  purpose  of  aiding  any 
of  the  members  of  the  testator's  family  was  held  sufficiently 
certain,  and  sustained  accordingly.  See  also  2  Jarman  on 
Wills,  90  et  seq. 

3.  It  is  also  clear  that  parol  evidence  was  admissible  in  the 
present  case  to  show  who  the  individual  was  to  whom  the  tes- 
tator referred  as  T.  W.  Phillips,  what  family  he  had,  and  the 
relations  existing  between  him  and  the  testator.  Such  evi- 
dence is  admissible  to  enable  the  judicial  expositor  of  the  will, 
as  was  said  in  Hatcher  v.  Hatcher,  80  Va.  169,  to  place  himself, 
figuratively  speaking,  in  the  very  shoes  of  the  testator,  and, 
in  the  light  of  all  the  surrounding  circumstances,  to  ascertain 
liis  meaning.  "Thus,"  says  Greenleaf,  "  if  the  language  of  the 
instrument  is  applicable  to  several  persons,  to  several  parcels 
of  land,  etc.,  or  if  in  a  will  the  words  'child,'  'children,' 
^family,'  etc.,  are  employed,  in  all  these  and  the  like  cases 
parol  evidence  is  admissible  of  any  extrinsic  circumstances 
itending  to  show  what  person  or  persons  or  what  things  were 
intended  by  the  party,  or  to  ascertain  his  meaning  in  any 
X)ther  respect;  and  this  without  any  infringement  of  the  rule, 
which  only  excludes  parol  evidence  of  other  language  declar- 
ing his  meaning  than  that  which  is  contained  in  the  instru- 
ment itself":  1  Greenl.  Ev.,  sees.  288,  289;  Senger  v.  Senger's 
JJxW,  81  Va.  687;  Gray  don's  ExWsy.  Gray  don,  23  N.  J.  Eq.  229; 
Mann  v.  Mannas  ExWs,  1  Johns.  Ch.  231;  Colton  v.  Colton,  127 
C  S.  300. 

With  the  aid  of  such  extrinsic  circumstances  in  construing 
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the  will  before  us,  there  can  be  no  doubt  as  to  the  testator's 
meaning.  It  appears  that  for  many  years  before  his  death  he 
had  been  at  enmity  with  the  said  T.  W.  Phillips,  who  lived  in 
his  neighborhood,  and  for  this  reason  imposed  in  his  will  the 
condition  above  mentioned.  The  will  was  executed  soon  after 
his  consent  to  the  marriage  of  his  daughter,  the  female  appel- 
lant, with  William  T.  Phillips  had  been  sought  in  vain,  and 
of  all  which  she  was  informed  at  the  time.  But,  in  the  lan- 
guage of  the  record,  "she  deliberately  chose  to  defy  her  father's 
anger,  and  stick  to  her  lover,"  and  she  must  now  bear  the  con- 
sequences of  her  choice.  Nor  is  the  case  affected  by  the  fact 
that  when  the  marriage  occurred  the  male  appellant  was  over 
the  age  of  twenty-otie  years,  and  independent  of  his  father,  as 
that  does  not  at  all  change  the  family  relations  of  the  parties, 
within  the  meaning  of  the  will. 

4.  It  need  only  be  added  that  the  testator  evidently  in- 
tended the  condition  to  take  effect  from  the  date  of  the  will, 
and  consequently  effect  must  be  given  to  it  accordingly.  The 
provision  of  the  will  is,  that  in  the  event  of  a  prohibited  mar- 
riage, the  will,  as  to  the  child  or  children  so  offending,  shall  be 
deemed  revoked,  except  as  to  the  legacy  of  three  dollars;  and 
this  language  manifests  the  intention  of  the  testator  too  plainly 
to  be  misunderstood.  Technically  speaking,  a  will  can  be  re- 
voked only  in  the  testator's  lifetime,  but  in  the  present  case 
the  term  undoubtedly  was  used  in  a  broader  sense;  that  is  to 
say,  not  only  to  apply  to  a  prohibited  marriage  which  might 
take  place  after  the  date  of  the  will,  in  the  testator's  lifetime, 
but  after  his  death  as  well.  In  other  words,  the  testator,  by 
the  language  used,  evidently  intended  to  make  a  compliance 
with  the  annexed  condition  not  only  essential  to  the  vesting 
of  an  estate  under  the  will,  but  to  a  continuance  of  any 
such  estate  after  it  had  once  vested;  and  this  it  was  com- 
petent for  him  to  do  by  virtue  of  the  statute  which  enacts  that 
a  will  shall  be  construed,  with  reference  to  the  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  ex- 
ecuted immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will:  Code,  sec.  2521; 
Thorndike  v.  Reynolds,  22  Gratt.  21. 

It  follows  that  the  decree,  as  respects  the  personalty  be- 
queathed by  the  residuary  clause  of  the  will,  is,  as  the  appel- 
lees insist,  erroneous.  It  will  therefore  be  reversed  in  this 
particular,  and  in  all  other  respects  affirmed. 
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Wills — Equitable  Conversion. — As  to  the  law  respecting  equitable 
conversion,  see  Oreenlandv.  Waddell,  116  N.Y.  234;  15  Am.  St.  Rep.  400,  and 
note;  extended  note  to  Ford  v.  Ford,  5  Am.  St.  Rep.  141-148. 

Wills  —  Conditions  —  Krstraint  ov  Marriage.  —  The  general  subject 
of  devises  and  conditions  in  restraint  of  marriage  is  treated  at  length  in  the 
note  to  Coppage  v.  Alexander,  38  Am.  Dec.  156-161.  See  also  note  to  Hotza 
Estate,  80  Am.  Dec.  493.  494. 

Wills  —  Construction  —  Extrinsic  Evidence.  —  Extrinsic  evidence  is 
admissible  to  aid  in  the  exposition  of  a  will  only  in  those  cases  where,  from 
•ome  ambiguity  or  obscurity,  a  difficulty  arises  in  applying  the  words  of  the 
wills:  In  the  Matter  qf  IVdle,  113  N.  T.  396;  10  Am.  St.  Rep.  457.  and  note. 
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Ck>SPOKATiONS.  —  Directors  or  a  Bank  must  Exercise  Ordinart  Cabb 
AND  Diligence,  and  are  answerable  for  losses  resulting  from  mismanage- 
ment of  its  business  affairs.  They  must  show  reasonable  capacity  for  the 
position  they  accept,  and  use  in  it  their  best  discretion  and  industry,  and 
a  scrupulous  conscientiousness  in  every  matter,  and  obey  accurately  the 
requisitions  of  the  charter  and  of  the  general  law. 

Corporations.  —  Ignorance  on  the  Part  of  Directors  of  a  Bank  of  any 
fact  which  it  is  their  duty  to  know  can  never  be  set  up  by  them  in  de- 
fense or  exculpation  for  any  act  which  the  existence  of  that  fact  should 
have  prohibited. 

COBPOBATIONS.  — DIRECTORS    OF  A  BaNK   OwE   A   DUTT   TO  ITS   DEPOSITORS, 

and  in  the  scrutiny  of  possible  breaches  of  this  duty  the  rigid  rules  which 
govern  trustees  have  been  applied.  To  exculpate  a  director,  it  is  not 
safficient  that  no  actual  dishonest  action  be  shown,  or  that  he  cannot  be 
proved  to  have  been  influenced  by  interested  motives. 

COBPOBATIONS.  —  DIRECTORS    ARE    BoUND    TO    MaNAOB    THE    AFFAIRS   OF    A 

Corporation  with  the  Same  Degree  of  Care  and  prudence  which  is 
generally  exercised  by  business  men  in  their  own  affairs.  They  must  be 
diligent  and  careful  in  performing  the  duties  they  have  undertaken,  and 
they  cannot  excuse  any  imprudence  on  the  ground  of  their  ignorance  or 
inexperience,  or  the  honesty  of  their  intentions;  and  if  they  commit  an 
error  of  judgment  through  mere  recklessness  or  want  of  ordinary  pru> 
dence  and  skill,  the  corporation  may  hold  them  responsible  for  the  conae- 
quences. 

Corporations. — A  Director  of  a  Bank  Undertakes  that  he  Possesses  at 
LxAST  Ordinary  ELnowlbdge  and  Skill,  and  that  he  will  bring  them 
to  bear  in  the  discharge  of  his  duties.  If,  through  recklessness  and  in- 
attention to  the  duties  confided  to  him,  frauds  and  misconduct  are  per- 
petrated by  other  officers  and  agents  or  co-directors,  which  ordinary 
care  on  his  part  wonld  have  prevented,  he  is  personally  liable  for  the  loss 
resulting. 

Corporation.s.  —  Bank  Directors  are  Liable  to  the  Depositors  for 
Losses  resulting  from  the  fact  that  such  directors  did  not  attend  to  the 
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business  of  the  bank,  absented  themselves  from  regular  meetings  of  the 
board  of  directors,  and  through  their  inattention  permitted  officers  of 
the  bank  to  withdraw  money  or  property  without  authority,  and  other 
persons  to  largely  overdraw  their  accounts,  and  notes  to  be  rendered  un- 
collectible from  want  of  proper  security,  or  from  not  being  properly 
protested,  or  enforced  by  appropriate  proceedings.  The  fact  that  any 
particular  director  did  not  know  of  these  wrong-doings  will  not  ex- 
onerate him,  because  he  could  not  be  without  such  knowledge,  except 
from  his  own  negligence. 

Suit  for  the  purpose  of  holding  the  directors  of  the  defend- 
ant bank  personally  responsible  for  losses  to  depositors  result- 
ing from  gross  negligence  and  inattention.  The  trial  court 
dismissed  the  complainant's  bill. 

Francis  L.  Smith,  for  the  appellant. 

S.  F.  Beach,  Charles  E.  Stuart,  George  A.  Mushhach,  and 
J.  M.  Johnson,  for  the  appellees. 

Lacy,  J.  This  suit  was  brought  by  the  appellant,  James 
A.  Marshall,  for  himself  and  on  behalf  of  the  other  creditors 
of  the  appellee  corporation,  the  Farmers'  and  Mechanics' 
Savings  Bank  of  Virginia,  a  broken  bank,  to  reduce  into 
possession  and  distribute  among  said  creditors  the  assets  of 
the'  said  bank,  and  to  charge  the  individual  defendants,  who 
were  the  officers  and  directors  of  said  bank,  with  the  differ- 
ence between  the  assets  and  liabilities  of  the  said  bank,  upon 
the  ground  that  the  said  directors  had  not  had  a  meeting  for 
at  least  one  year  prior  to  the  first  day  of  December,  1876,  the 
date  of  the  suspension  and  failure  of  the  said  bank,  and  for 
at  least  one  year  prior  to  the  ascertainment  of  the  embar- 
rassed condition  of  said  bank,  which  occurred  some  time  be- 
fore its  said  suspension,  and  that  they  did  not  give  that  care, 
supervision,  and  attention  to  the  business  affairs  of  said  cor- 
poration which  the  duties  of  the  office  and  the  nature  of  the 
trust  reposed  in  them  required;  but,  on  the  contrary,  ne- 
glected the  same,  and  intrusted  entirely  the  business  concerns 
of  the  bank  to  the  president  and  one,  and  possibly  two,  direc- 
tors, who  recklessly  and  improvidently  loaned  the  money  and 
securities  of  the  said  defendant  corporation  to  various  embar- 
rassed and  insolvent  corporations,  firms,  and  individuals,  with- 
out taking  proper  and  sufficient  security  for  the  protection  of 
the  depositors  and  creditors  of  the  said  bank,  and  being  them- 
selves connected  with  or  interested  in  said  embarrassed  and 
insolvent  corporations;  by  reason  of  which  said  conduct  upon 
the   part  of  said  directors   the   appellant  insists  that  heavy 
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losses  have  fallen  upon  the  bank,  and  that  the  said  directors 
are  individually  and  personally  liable  to  the  depositors  and 
creditors  of  the  said  bank  for  the  losses  so  occasioned  by  the 
neglect  of  the  duties  of  their  office  as  directors.  The  bank 
answered  the  bill  of  the  plaintiff  through  its  president,  and 
the  directors  answered  individually,  wherein  negligence  is 
denied;  and  it  is  also  denied  that  the  business  of  the  bank 
was  intrusted  wholly  to  the  president;  but  it  is  admitted  that, 
*'  instead  of  regular  formal  weekly  meetings  of  the  board  as 
prescribed  by  the  by-laws  of  the  bank,  informal  meetings  were 
substituted,  it  being  proven  soon  after  the  bank  went  into 
operation  that  formal  weekly  meetings  were  unnecessary." 

The  questions  involved  were  referred  to  a  commissioner  in 
chancery  for  examination  and  report.  The  commissioner 
reported  that  the  said  directors  not  only  did  not  exercise 
ordinary  care  and  diligence,  but  that  they  were  guilty  of 
gross  negligence. 

1.  That  the  board  of  directors  only  met  in  1873  three 
times;  in  1874,  twice;  in  1875,  once;  in  1876,  twelve  times;  in 
1877,  five  times;  in  1878,  once. 

2.  That  from  the  organization  of  the  bank  down  to  its  sus- 
pension, December  1,  1876,  there  never  was  an  examination 
made  by  the  board  of  directors,  or  by  any  committee  appointed 
by  them,  of  the  books,  papers,  funds,  stocks,  or  bonds  of  the 
bank,  or  statement  called  for  from  other  banks  of  the  account 
of  the  said  the  Farmers'  and  Mechanics'  Savings  Bank  with 
them. 

3.  That,  notwithstanding  the  fact  that  a  committee  was 
twice  appointed  for  the  purpose,  an  examination  was  never 
made  of  the  books,  and  no  report  ever  made  or  called  for 
from  the  committees  appointed. 

4.  That  the  president,  without  authority,  took  from  the 
cash-drawer,  from  time  to  time,  sums  of  money  aggregating 
$2,187.33,  leaving  nothing  but  tickets  for  the  said  sums  of 
money;  that  in  1874  the  said  president  caused  McKim  &  Co., 
of  the  city  of  Baltimore,  to  sell  the  coupon  bonds  issued  by 
the  said  the  Farmers'  and  Mechanics'  Savings  Bank,  and 
deposited  with  the  said  McKim  &  Co.,  and  appropriated  the 
proceeds  to  his  own  private  use,  and  never  made  any  entry  on 
the  books  of  the  bank  prior  to  September,  1876,  overdrew  his 
account  $341.64,  and  in  other  ways  converted  to  his  own  use 
the  property  of  the  bank, —  said  several  sums  aggregating 
$11,713.97;  that  the  directors  negligently  failed  to  look  at  the 
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books,  into  the  cash-drawer,  or  exercise  any  care  whatever  to 
discover  these  things,  and  when  at  last  the  facts  did  come 
to  their  knowledge  they  did  not  remove,  but  continued,  this 
president,  and  allowed  him  to  manage  the  books  of  the  bank, 
almost  alone. 

5.  The  account  of  the  Alexandria  Passenger  Railway  Com- 
pany, which  had  this  same  president  of  the  bank  for  its  presi- 
dent for  a  time,  and  a  director  of  this  bank  for  its  president 
afterwards,  and  whose  treasurer  was  the  cashier  of  this  bank, 
was  overdrawn  $11,341.91,  which  was  decreased,  crediting 
notes  aggregating  $6,500,  which  were  neither  paid  nor  re- 
newed, and  the  overdraft  continued  to  increase  until  the  sus- 
pension of  the  bank,  which  was  at  that  time  $7,530.45,  but 
was  manipulated  so  as  to  make  it  appear  to  be  only  $674.53- 

6.  That  one  P.  B.  Stilson  borrowed  $2,000  by  depositing- 
the  notes  of  one  J.  A.  Clark  for  $4,000  secured  by  a  deed  of. 
trust  in  Maryland,  and  also  the  notes  of  one  B.  G.  Daniels. 
The  Clark  note  was  perfectly  good,  and  in  November,  1873, 
Stilson  was  allowed  to  withdraw  it  and  only  leave  the  Daniel 
notes,  which  were  perfectly  worthless. 

7.  That  the  Washington  and  Ohio  Railroad  Company,, 
whose  president  was  for  some  ye^rs  one  of  the  directors  of 
this  bank,  was  loaned,  on  May  8,  1872,  $5,000,  without  a 
meeting  of  the  board,  and  when  the  whole  balance  on  hand. 
was  $9,373.98;  July  5,  1873,  $3,000  were  lent,  when  only 
$6,396.71  were  on  hand;  and  on  July  17,  1872,  $5,000  were 
lent,  when  only  $3,238.49  were  the  balance  on  hand;  that 
nothing  was  ever  paid  on  these  notes  until  the  appointment  o€ 
a  receiver.  There  were  numerous  other  notes,  aggregating 
large  sums,  for  the  security  of  which  the  bank  held  second, 
mortgage  bonds  of  the  road,  which  proved  to  be  worthless. 
The  commissioner  says  that,  from  the  testimony,  it  may  be- 
possible  to  class  the  original  transaction  of  making  the  loant- 
to  this  company  as  an  error  of  judgment,  but  it  was  more 
than  an  error  of  judgment  to  sit  idly  by  when  the  said  com- 
pany did  not  have  the  means  to  pay  its  renewals,  nor  take 
the  trouble  to  renew  the  notes  when  they  became  due,  and 
make  an  efifort  to  collect  the  debt,  or  to  require  additional  se- 
curity; especially  when  the  testimony  discloses  that  nearly 
every  one  else  who  had  loaned  money  to  the  road  was  de- 
manding and  receidng  additional  security,  and  that  the  said 
the  Farmers'  and  Mechanics'  Savings  Bank  was  almost  the 
only  holder  of  the  notes  of  the  said  company,  and  that  thft 
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dividends  on  the  collaterals  were  not  sufficient  to  pay 
the  notes.  The .  evidence  shows  that  the  bonds  of  the  com- 
pany were  sold  to  pay  interest,  and  that  the  published  state- 
ments of  the  condition  of  the  company  disclosed  the  fact  that 
the  earnings  of  the  company  were  not  sufficient  to  pay  the 
operating  expenses  and  interest  on  the  debt. 

8.  That  Jameison  and  Collins  owed  the  bank  at  suspen- 
eion  $3,311.62,  for  which  there  were  no  security,  and  no  in- 
•dorser  except  one  of  the  makers,  and  that  a  new  note  was 
<iiscounted  for  them  amounting  to  $1,211.62,  a  few  months 
before  the  suspension  of  the  bank,  to  wit,  on  the  30th  of 
August,  1876j  this  Jameison  being  the  brother  of  the  presi- 
dent* 

9.  Robert  Jameison,  himself  not  solvent,  and  the  brother 
of  the  president,  with  indorsers,  both  worthless,  was  loaned 
thousands  of  dollars, .  and  at  the  suspension  owed  $2,300, 
some  of  his  paper  being  altogether  without  an  indorser;  and 
the  books  of  the  bank  showed  that  a  note  of  Jameison's  for 
^500,  deposited  for  collection  by  W.  F.  Vincent,  was  protested 
November  8,  1873;  and  he  reports  the  names  of  the  directors, 
and  their  several  periods  of  service.  The  capital  stock  of  this 
bank  was  only  $10,000,  and  of  that  only  $6,200  were  paid  at 
the  time  of  the  suspension  of  the  bank.  The  bank  closed  its 
■doors  and  ceased  to  do  business  December  1,  1876.  An  as- 
signment of  assets  was  made  September  18,  1877.  A  receiver 
was  appointed  May,  1878.  The  commissioner  classifies  the 
'directors  and  their  periods  of  service,  and  ascertains  the 
amount  for  which  the  several  classes  are,  in  his  judgment, 
liable.  He  ascertained  that  Robert  Bell,  Jr.,  Emanuel  Fran- 
cis, William  Cogan,  Andrew  Jameison,  and  the  estate  of  John 
W.  Stewart  are  severally  liable  for  principal  and  interest  to 
JVIarch  15, 1886,  $38,574.32;  that  said  Robert  Bell,  Jr.,  Eman- 
uel Francis,  William  Cogan,  Andrew  Jameison,  and  John  W. 
Stewart  were  directors  of  the  bank  from  its  organization  to 
the  appointment  of  a  receiver;  that  Lewis  Stein's,  .^ohn  P. 
Agnew's,  and  John  C.  Graham's  estates  are  severally  liable 
for  the  amount  of  $35,917.09,  the  said  Lewis  Stein,  John  P. 
Agnew,  and  John  C.  Graham  having  been  directors  from  May 
13,  1873,  to  the  appointment  of  a  receiver;  that  Lewis  Mc- 
Kenzie's  and  Jefferson  Tacey's  estates  are  severally  liable  for 
^21,682.71. 

This  report  was  excepted  to:  1.  To  the  amount  of  principal 
ascertained  by  the  commissioner  to  be  due  to  the  depositors, 
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and  allowing  six  per  centum  interest  thereon;  2.  To  the 
amounts  ascertained  by  the  commissioner  to  be  due  from  the 
several  debtors  of  the  defendant  bank,  and  also  to  the  amount 
of  the  overdraft  of  the  Alexandria  Passenger  Railway  Com- 
pany; 3.  To  the  special  commissioner's  finding  the  facts  proved; 
4.  To  the  conclusions  of  the  said  report  by  which  they  are 
held  responsible  for  the  several  sums  reported  as  respectively 
chargeable  to  them  on  account  of  alleged  negligence,  and  of 
improper  conduct  in  the  discharge  of  their  duties  as  directors; 
the  evidence  taken  in  the  cause  being  wholly  insufficient,  as 
these  defendants  allege,  to  show  any  negligence  or  improper 
conduct  which  show  either  of  said  defendants  so  liable. 

On  the  30th  of  March,  1887,  the  circuit  court  of  Alexandria 
City  rendered  a  decree  in  the  cause,  whereby  "  the  said  report, 
so  far  as  it  finds  the  directors  of  the  Farmers'  and  Mechanics' 
Savings  Bank,  or  any  of  them,  personally  responsible  for  the 
losses  sustained  by  the  bank,  be  and  the  same  is  overruled, 
it  appearing  to  the  court  that  no  such  dereliction  of  duty  on 
their  part  is  shown  as  to  fix  upon  them  such  personal  liability; 
and  that  as  to  the  said  directors,  and  the  personal  representa- 
tives of  such  as  are  dead,  the  plaintiff's  bill  be  and  the  same  is 
hereby  dismissed,  with  costs.  It  is  farther  adjudged,  ordered, 
and  decred  that  the  said  report  be  and  the  same  is  hereby 
confirmed  and  ratified  in  all  other  particulars."  From  this 
decree  the  plaintiff  applied  for  and  obtained  an  appeal  te  this 
court. 

By  the  appellees  no  error  is  assigned,  so  the  question  in- 
volved here  does  not  raise  any  other  question  than  the  single 
inquiry,  Was  there  such  negligence  on  the  part  of  the  directors 
of  this  bank  as  to  make  them,  or  any  of  them,  personally  li- 
able for  its  losses?  There  is  no  dispute  as  to  what  the  losses 
have  been,  and  their  several  amounts,  and  of  the  terms  or 
periods  as  to  which  each  director  is  liable,  if  at  all.  The  ap- 
pellees insist,  through  their  learned  counsel,  that,  while  there 
have  been  errors  of  judgment  and  unfortunate  loans  made, 
there  has  been  no  negligence.  The  liability  of  directors  for 
losses  growing  out  of  their  mismanagement  of  the  concerns  of 
the  bank,  and  their  negligence  in  the  discharge  of  their  duties, 
has  been  often  the  subject  of  judicial  investigation  and  decis- 
ion. It  is  a  question  at  this  day  well  understood  by  the  pro- 
fession, and  is  not  controverted  to  any  degree  by  the  learned 
counsel  in  this  case.  We  find  the  settled  rule  upon  this  sub- 
jest  well  stated  in  a  recent  work  of  great  practical  usefulness. 
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The  American  and  English  Encyclopaedia  of  Law,  under  the 
head  "Banks,"  speaking  of  directors,  says:  "The  directors  of 
a  bank  have  the  general  control  and  government  of  its  affairs, 
and  constitute  the  corporation.  They  are  bound  to  exercise 
ordinary  skill  and  diligence,  and  are  liable  for  losses  resulting 
from  mismanagement  of  the  affairs  and  business  of  the  bank"; 
citing  Society  v.  Underwood,  9  Bush,  609,  which  appears  to  have 
been  criticised  in  Zinn  v.  Mendel,  9  W.  Va.  580-597,  and  by 
Mr.  Redfield  in  13  Am.  Law  Reg.,  N.  S.,  218;  Dunn  v.  Kyle, 
14  Bush,  134;  Brinckerhoff  v.  BostwicJc,  88  N.  Y.  52;  Chester  v. 
Halliard,  34  N.  J.  Eq.  341;  Spering's  Appeal,  71  Pa.  St.  11;  10 
Am.  Rep.  684.  There  it  is  further  said:  "But  for  excusable 
mistakes  concerning  the  law,  and  for  errors  of  judgment  when 
acting  in  good  faith,  they  are  not  liable";  citing  Spering^a 
Appeal,  71  Pa.  St.  11;  10  Am.  Rep.  684;  Dunn  v.  Kyle,  14  Bush, 
134;  Godbold  v.  Branch  Bank,  11  Ala.  191;  Hodges  v.  JV.  E.  Screw 
Co.,  1  R.  L  312;  53  Am.  Dec.  624.  See  2  Am.  &  Eng.  Ency.  of 
Law,  114, 116.  Morse,  in  his  work  on  banks  and  banking,  says: 
"If  bank  directors  do  not  manage  the  afifairs  and  business  of  the 
bank  according  to  the  directions  of  the  charter,  and  in  good 
faith,  they  will  be  liable  to  make  good  all  losses  which  their 
misconduct  may  inflict  upon  either  stockholders  or  creditors,  or 
both:  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  312;  53  Am.  Dec.  624. 
They  may  be  held  to  account  to  an  injured  party  in  a  court  of 
chancery  {Bank  etc.  v.  St.  Johns,  25  Ala.  566),  or  they,  or  any 
one  of  their  number  who  shared  in  the  wrong-doing,  may  be 
sued  at  law  for  damages:  Conant  v.  Seneca  Co.  Bank,  1  Ohio 

St.  298 They  are  required  simply  to  show  a  reasonable 

capacity  for  the  position  they  accept;  to  use  in  it  their  best 
discretion  and  industry;  to  show  the  scrupulous  bona  fides  and 
conscientiousness  in  every  matter,  however  minute,  which  is 
exacted  rigorously  from  all  trustees  of  the  property  of  others; 
and  to  obey  accurately  the  requisitions  of  the  charter,  or  of  the 
general  law  under  which  they  are  organized  ":  Morse  on  Banks 
and  Banking,  133. 

Mistakes  as  to  what  is  the  law  serve  to  excuse  cases  where 
correct  knowledge  could  be  reasonably  expected  only  from  a 
professional  man,  and  even  in  such  cases,  if  the  directors  feel 
any  doubts,  they  may  be  guilty  of  neglect  if  they  fail  to  seek 
and  be  guided  by  competent  legal  advice.  But  ignorance  of 
any  fact  in  the  bank's  affairs,  which  it  is  their  duty  to  know, 
can  never  be  set  up  by  them  in  defense  cr  exculpation  for  any 
act  which  the  existence  of  that  fact  should  have  prohibited: 
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Morse  on  Banks  and  Banking,  135.  The  high  degree  of  con- 
fidence and  responsibility  resting  upon  directors  of  corpora- 
tions has  often  led  the  courts  to  regard  them  as  trustees,  and 
to  declare  the  relationship  existing  between  them  and  the 
stockholders  to  be  that  of  trustees  and  cestuis  qtie  trust,  respect- 
ively. If  this  can  be  asserted  with  regard  to  the  generality 
of  corporations,  it  is  peculiarly  and  exceptionally  true  with 
regard  to  banking  corporations.  The  directors  of  a  bank  are 
not  trustees  for  the  stockholders  alone,  but  they  owe  an  even 
earlier  duty  to  the  depositors.  The  law  is,  as  it  ought  to  be, 
very  jealous  in  exacting  the  strict  and  thorough  performance 
of  these  duties,  and  it  is  in  the  scrutiny  of  possible  breaches 
of  them  that  the  rigid  rules  which  govern  trustees  have  been 
applied.  It  is  not  enough  to  exculpate  a  director  that  no  ac- 
tual dishonesty  can  be  shown;  that  he  cannot  be  positively 
proved  to  have  been  influenced  by  interested  motives:  Morse 
on  Banks  and  Banking,  113,  114.  Mr.  Morawetz,  in  his  work 
on  private  corporations,  says  as  to  the  degree  of  care  to  be  ex- 
ercised (section  552):  "Attempts  have  been  made  to  define 
the  degree  of  care  and  prudence  which  directors  must  exercise 
in  the  performance  of  their  duties.  In  some  of  the  cases  it 
has  been  said  that  inasmuch  as  directors  are  usually  not  paid 
for  their  services,  they  are  to  be  regarded  as  mandataries, — 
persons  who  have  gratuitously  undertaken  to  perform  certain 
duties,  and  are  bound  to  exercise  only  ordinary  care  and  pru- 
dence, —  and  that  they  are  liable  to  the  corporation  only  for 
what  is  called  crassa  negligentiay  or  gross  negligence.  But  all 
this  is,  at  the  best,  misleading.  The  plain  and  obvious  rule 
is,  that  directors  impliedly  undertake  to  use  as  much  diligence 
and  care  as  the  proper  performance  of  the  duties  of  their  office 
requires.  What  constitutes  a  proper  performance  of  the  duties 
of  a  director  is  a  question  of  fact,  which  must  be  determined 
in  each  case  in  view  of  all  the  circumstances;  the  character 
of  the  company,  the  condition  of  its  business,  the  usual 
methods  of  managing  such  companies,  and  all  other  relevant 
facts  must  be  taken  into  consideration.  It  is  evident  that 
no  abstract  reasoning  can  be  of  service  in  reaching  a  proper 
solution." 

Directors,  as  trustees  of  a  corporation,  are  bound  to  manage 
the  aflfairs  of  the  company  with  the  same  degree  of  care  and 
prudence  which  is  generally  exercised  by  business  men  in  the 
management  of  their  own  affairs:  Hun  v.  Cary,  82  N.  Y.  65;  37 
Am.  Rep.  546;  Charitable  Corporation  v.  Sutton,  2  Atk.  405; 
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Litchfield  V.  White,  3  Sand.  545;  Hodges  v.  N.  E.  Screw  Co.,  1 
R.  I.  312;  53  Am.  Dec.  624.  Directors  are  not  merely  bound  to 
be  honest;  they  must  also  be  diligent  and  careful  in  performing 
the  duties  they  have  undertaken.  They  cannot  excuse  im- 
prudence on  the  ground  of  their  ignorance  or  inexperience,  or 
the  honesty  of  their  intentions;  and  if  they  commit  an  error 
of  judgment  through  mere  recklessness  or  want  of  ordinary 
prudence  and  skill,  the  corporation  may  hold  them  responsi- 
ble for  the  consequences.  See  the  case  of  Hun  v.  Cary,  82 
N.  Y.  65,  37  Am.  Rep.  546,  Earl,  J.,  saying,  in  delivering  the 
opinion  in  that  case:  "One  who  voluntarily  takes  the  position 
of  director,  and  invites  confidence  in  that  relation,  undertakes, 
like  a  mandatary,  with  those  whom  he  represents  or  for  whom 
he  acts,  that  he  possesses  at  least  ordinary  knowledge  and 
skill,  and  that  he  will  bring  them  to  bear  in  the  discharge  of 
his  duties.  Such  is  the  rule  applicable  to  public  oflScers,  to 
professional  men,  and  to  mechanics,  and  such  is  the  rule 
which  must  be  applicable  to  every  person  who  undertakes  to 
act  for  another  in  a  situation  or  employment  requiring  skill 
and  knowledge;  and  it  matters  not  that  the  service  is  to  be 
rendered  gratuitously.  These  defendants  voluntarily  took 
the  position  of  trustees  of  the  bank.  They  invited  depositors 
to  confide  to  them  their  savings,  and  to  instrust  the  safe-keep- 
ing and  management  of  them  to  their  skill  and  prudence. 
They  undertook,  not  only  that  they  would  discharge  their 
duties  with  proper  care,  but  that  they  would  exercise  the  or- 
dinary skill  and  judgment  requisite  for  the  discharge  of  their 
delicate  trust."  Directors  can  never  set  up  as  a  defense  that 
they  were  ignorant  of  a  provision  of  the  company's  charter  or 
by-laws.  See  Spering^s  Appeal,  71  Pa.  St.  11;  10  Am.  Rep. 
684;  and  the  opinion  of  Chief  Justice  Greene  in  Hodges  v. 
N.  E.  Screw  Co.,  1  R.  I.  312;  53  Am.  Dec.  624. 

We  cannot  better  close  the  discussion  upon  this  question 
than  by  citing  the  case  of  Bank  v.  Bossieux,  4  Hughes, 
398,  much  relied  on  by  the  learned  counsel  for  the  appel- 
lant, who  says:  "  This  question  has  been  the  subject  of 
investigation  and  judicial  determination  by  the  United  States 
circuit  court  for  the  eastern  district  of  Virginia.  Judge 
Hughes,  in  an  elaborate  opinion,  stating  the  law  with  great 
force  and  clearness,  exhibiting  a  thorough  and  patient  exam- 
ination of  all  the  authorities,  held  the  defendant  directors 
liable  upon  this  ground:  'Gross  inattention  and  negligence, 
allowing  fraud  or  misconduct  on  the  part  of  agents,  officers,  or 
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co-directors  which  could  have  been  prevented  if  they  had  given 
ordinary  care  and  attention  to  their  duties.'  Indeed,  this 
opinion  is  not  only  the  most  thorough  examination,  but  the 
ablest  exposition  of  the  law  upon  the  subject  the  writer  has 
been  able  to  find  after  examining  many  authorities,  and  he 
might  well  be  content  to  rest  the  law  of  this  case  upon  the 
opinion  of  Judge  Hughes.  In  it  he  reviews  the  case  of  Spering^s 
Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684,  and  shows  that  the 
very  principle  was  declared  in  that  case  upon  which  he  found 
the  directors  of  the  Dollar  Savings  Bank  liable.  He  declares 
that  '  negligence  may  be  of  such  a  character  as  to  amount  to 
fraud'";  citing  Jones's  ExWs  v.  Clark,  25  Gratt.  655,  and  Neal 
V.  Clark,  95  U.  S.  707.  In  that  case.  Judge  Hughes  says:  "  It 
will  abundantly  appear,  from  authorities  and  reported  cases  to 
be  cited  in  the  sequel,  that  the  managing  officers  of  corporations 
are  personally  liable  for  the  results  of  gross  negligence,  or  what 
the  jurists  call  crassa  negligentia.  If,  by  reckless  inattention 
to  the  duties  confided  to  them  by  their  corporation,  frauds  and 
misconduct  are  perpetrated  by  officers,  agents,  and  co-directors, 
which  ordinary  care  on  their  part  would  have  prevented,  then 
I  think  it  may  be  said  with  truth  that  it  is  now  elementary 
law,  to  be  found  in  all  the  books,  that  directors  are  personally 
liable  for  the  losses  resulting.  Moreover,  all  authorities  now 
tend  to  the  conclusion  that  directors  of  banks  and  other 
moneyed  corporations  hold  the  relation  to  stockholders,  de- 
positors, and  creditors  of  trustees  to  cestuis  que  trust,  and  as 
such  are  personally  responsible  for  frauds  and  losses  resulting 
from  gross  negligence  and  inattention  to  the  duties  of  their 
trust " :  Bank  v.  Bossieux,  4  Hughes,  398,  and  the  authorities 
cited  in  the  opinion. 

We  will  now  proceed  to  briefly  review  the  facts  of  this  case, 
to  which  this  well-established  rule  of  law  is  to  be  applied. 
The  question  arises  in  this  case  as  between  the  directors  and 
the  depositors,  and  not  between  the  directors  and  the  stock- 
holders. The  by-laws  of  this  bank  prescribed  weekly  meet- 
ings. It  is  conceded  that  these  were  scarcely  ever  held,  the- 
answers  admitting  that  formal  meetings  were  not  held.  The 
decree  of  the  circuit  court  of  Alexandria  City,  that  it  appears 
to  the  court  that  there  has  been  no  such  dereliction  of  duty  on 
the  part  of  the  directors,  or  any  of  them,  as  to  fix  upon  them 
personal  responsibility,  cannot  be  sustained  upon  any  sound 
principle  whatever.  Upon  what  principle  can  Andrew  Jamei- 
Bon  be  held  not  to  be  personally  liable  for  the  acts  already^ 
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detailed  concerning  him?  The  commissioner  reports  that  he 
took  $2,187.33  out  of  the  cash-drawer;  that  he  withdrew  with- 
out authority  the  bonds  of  the  bank,  deposited  elsewhere, 
caused  their  sale,  and  appropriated  the  money  to  his  owa 
use;  overdrew  his  account  $341.64;  and  in  other  ways  con- 
verted to  his  own  use  the  property  of  the  bank,  aggregating 
$11,713.97.  The  passenger  railway  company  was  allowed  to 
overdraw  its  account  to  the  amount  of  thousands  ($11,341.91) 
at  one  time.  The  notes  of  the  company  were  discounted  to 
the  amount  of  $6,500,  and  at  maturity  neither  protested",  re- 
newed, collected,  nor  sued  on,  and  the  overdraft  was  allowed 
to  increase  for  a  year  and  more,  without  security,  until  it 
reached  $7,530.45,  which  were  entirely  lost  to  the  bank;  he 
being  the  president  of  this  company  part  of  the  time  and  one 
of  the  bank  directors  being  president  of  the  company  the  other 
part  of  the  time  in  question,  while  the  treasurer  of  the  railway 
company  was  the  cashier  of  this  savings  bank.  Stilson  was 
allowed  to  withdraw  the  sole  valuable  security  for  his  note  of 
$2,000,  and  that  was  lost.  He  lent  his  brother  $3,311.62  prac- 
tically without  any  security,  and  that  was  lost,  and  actually  lent 
him  $1,211.62  a  few  months  before  the  bank  closed  its  doors, 
lending  to  Robert  Jameison,  with  no  security,  except  worthless 
indorsers,  $2,300,  when  he  had  already  gone  to  protest  on  a  note 
of  $500. 

But  the  co-directors  seek  to  escape  responsibility  for  all  this, 
including  the  large  loss  to  the  Washington  and  Ohio  railroad, 
by  claiming  to  have  no  actual  knowledge  of  it  at  all.  Did 
they  exercise  ordinary  diligence  to  inform  themselves,  as 
their  duty  certainly  required  that  they  should?  They  were 
required  to  meet  weekly  by  their  own  by-laws.  They  did  not 
always  meet  semi-annually,  —  meeting  sometimes  once  a  year, 
as  we  have  stated.  They  were  in  duty  bound  to  cause  the 
books  of  the  bank  to  be  examined  at  regular  intervals.  This 
they  never  did  at  all  throughout  their  whole  career,  nor  did 
they  ever  call  for  a  statement  of  the!!  accounts  with  other 
banks.  Their  vaults  and  their  cash-drawer  were  emptied  by 
illegal  abstractions  and  insolvent  loans,  and  they  admit  that 
they  never  knew  it,  and  pleaded  this  as  their  exculpation. 
The  stock  subscribed  for  was  not  paid  up,  as  has  been  stated, 
and  yet  such  part  as  was  paid  up  was  treated  as  a  loan,  and 
interest  paid  on  it,  and  a  large  part  had  never  been  paid  up 
at  the  time  of  the  suspension,  and  some  of  it  has  not  yet  been 
paid  up.     Having  a  bank  with  so  small  a  nominal  capital, 
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with  empty  vaults,  and  despoiled  cash-drawer,  they  owed  at 
the  suspension  of  the  bank,  to  depositors  who  had  intrusted  to 
them  their  money,  $53,063.63,  on  which  they  have  been  able  to 
pay  ten  per  cent.  If  these  directors  had  any  duty  to  perform 
whatever  towards  their  depositors,  the  records  of  this  case 
do  not  show  its  performance.  They  plead  ignorance.  One  of 
their  number  was  the  president  of  the  Washington  and  Ohio 
railroad  in  its  last  hours,  and  knew  its  condition,  and  secured 
himself;  but  the  notes  due  the  bank  were  allowed  to  sleep  un- 
protested, unsecured,  unrenewed,  uncollected,  and  unsued  on. 
One  of  their  number  was  the  president  of  the  Alexandria 
Passenger  Railroad  Company,  and  knew  its  condition.  One 
of  their  number  was  the  brother  of  their  defaulting  debtor, 
Jameison,  who  was  insolvent  at  the  time  of  the  loan  of  thou- 
sands to  him  without  security.  It  is  difficult  to  concede  that 
they  could  have  been  ignorant  of  all  this.  But  suppose  they 
were.  Their  duty  required  that  they  should  have  looked  well 
into  all  these  matters;  and  if  they  have  negligently  trusted 
them  to  others,  and  loss  has  occurred,  should  it  fall  on  them, 
or  upon  the  depositors,  who  had  trusted  them,  and  whose  trust 
they  had  accepted,  and  to  whom  they  had  solemnly  promised 
such  care  and  attention  as  were  to  be  expected  of  good  busi- 
ness men? 

We  think  the  record  shows  that  these  directors,  and  all  of 
them,  have  been  guilty  of  such  negligence  in  the  premises  as 
makes  them  personally  liable  for  the  losses  caused  by  their 
negligence,  and  we  are  of  opinion  that  the  circuit  court  of 
Alexandria  City  erred  in  holding  them  exonerated.  While 
this  it  true,  there  is  nothing  in  the  record  which  shows  any 
bad  faith,  or  tends  to  show  any  dishonesty  on  the  part  of  some 
of  these  gentlemen,  who  appear  to  have  confided  their  duties  to 
others,  and  to  have  been  betrayed  by  them;  but  this  was  such 
negligence  as  will  fix  liability  upon  them,  and  their  act  in 
assuming  this  attitude  of  trust  and  confidence  was  voluntary, 
and  led  to  the  confidence  which  has  resulted  in  loss. 

We  are  of  opinion  to  reverse  the  decree  of  the  circuit  court 
of  Alexandria  City  appealed  from,  and  to  render  such  decree 
here  as  the  said  court  ought  to  have  rendered. 


LoABiLiTT  ow  DntiOTOss  or  CoapoRATioN  FOB  Nkouobhob.  —  In  the  not* 
to  Beach  v.  Miller,  post,  p.  000,  in  discussing  transactions  between  a  corpo> 
ration  and  its  directors,  we  took  occasion  to  consider  their  relations  to  each 
other,  aod  concluded  that,  while  directors  are  often  spoken  of  as  trustees  of 
the  corporation,  their  true  relation  to  it  is  that  of  its  agents.    The  more  diffi* 
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calt  question  ia,  What  is  the  degree  or  measure  of  skill  and  care  which  these 
agents  owe  to  the  corporation  ?  and  when  must  they  respond  for  damages  suf- 
fered from  their  failure  to  exercise  such  skill  and  care  ?  The  adjudication* 
upon  this  subject  hav«  been,  in  the  main,  in  extreme  cases,  —  cases  in  which 
the  negligence  of  the  directors  had  been  so  extreme  that  all  liability  on  their 
part  must  be  denied,  or  their  liability  iu  the  particular  case  sustained,  or 
cases  in  which  the  directors  had  acted  gratuitously  and  under  such  circum- 
stances that  the  stockholders  could  not  reasonably  have  expected  of  them  any 
considerable  skill  or  attention.  Hence,  while  we  know  that  there  are  cases 
in  which  directors  are  clearly  answerable  for  negligence  and  inattention,  and 
other  cases  in  which,  in  some  of  the  states  at  least,  they  may  be  guilty  of 
some  degree  of  negligence  and  inattention  without  being  held  liable  for  the 
disasters  resulting  therefrom,  we  are  not  able  to  designate  the  precise  danger 
line  beyond  which  negligence,  inattention,  and  incapacity  cannot  safely  go. 

Whatever  duty  directors  owe  is  owed  primarily  to  the  corporation;  and  for 
damages  resulting  from  a  failure  to  perform  such  duties,  they  are  answerable, 
if  at  all,  to  the  corporation.  Any  action  against  them  ought  to  be  in  the 
name  of  the  corporation,  as  long  as  it  is  possible  for  the  parties  injured  to 
obtain  redress  by  action  in  that  name.  If,  however,  the  corporation  has 
become  insolvent,  and  a  receiver  of  its  assets  has  been  appointed,  its  cause  of 
action  against  its  negligent  managers  and  directors  passes  to  him,  and  he  may 
successfully  prosecute  any  action  which,  but  for  his  appointment,  could  have 
been  maintained  by  the  corporation.  Where  the  corporation  is  still  under 
the  control  of  the  negligent  directors,  or  of  others  who  sympathize  with  them, 
and  will  not  prosecute  any  action  against  them,  doubtless  the  stockholders  or 
creditors  who  have  suffered  injury  may  sustain  actions  in  their  own  names 
for  redress:  RMnaon  v.  Smith,  3  Paige,  222;  24  Am.  Dec.  212. 

There  are  cases  which  almost  justify  the  conclusion  that  when  negligent, 
inattentive,  and  unskillful  directors  allow  a  corporation  to  be  wrecked,  and 
its  capital  lost  or  substantially  impaired  by  their  failure  to  observe  ordinary 
precautions  for  its  safety,  the  stockholders  who  elected  such  directors  and 
suffered  them  to  continue  in  control,  were  themselves  guilty  of  a  species 
of  contributory  negligence,  which  estops  them  from  complaining,  and  that 
this  is  especially  true  when  the  directors  served  without  compensation,  and, 
with  the  knowledge  of  the  stockholders,  gave  the  substantial  management 
into  the  hands  of  a  salaried  officer  of  good  business  and  moral  repute,  through 
whose  fraudulent  acts  great  losses  were  entailed:  Brannan  v.  Loving,  82  Ky. 
370;  Dunn»  Adm'r  v.  Kyle's  Ex'r,  14  Bush,  134;  Savings  Bank  v.  CaperCon, 
87  Ky.  306;  12^ Am.  St.  Rep.  488. 

In  the  two  cases  last  cited,  it  appeared  that  the  directors  of  the  corpora- 
tions bad  selected  a  cashier  of  good  repute,  whom  they  heid  no  reason  to  sus- 
pect of  wrong-doing,  and  had  committed  to  him  the  entire  management  of 
the  business;  that  they  neither  examined  his  books  or  accounts,  nor  caused 
them  to  be  examined,  for  a  number  of  years,  during  which  he  was  engaged 
in  a  continuous  system  of  embezzlement  and  false  entries,  all  of  which  might 
have  readily  been  detected  by  such  examination;  and  yet  this  inattention  of 
the  directors  was  adjudged  not  to  constitute  negligence  sufficient  to  warrant 
their  being  held  answerable  for  its  consequences.  The  rule  apparently  dedu- 
cible  from  these  decisions  is,  that  directors  will  not  be  held  answerable  for 
losses  resulting  from  their  inattention  to  the  duties  confided  to  them,  unless, 
from  all  the  circumstances,  the  court  reaches  the  conclusion  that  such  inat- 
tention was  vrillful  or  fraudulent.  In  other  words,  it  is  only  bad  faith  or 
gross  negligence  for  which  they  are  answerable,  and  their  acceptance  of  their 
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offices  is  not  an  engagement  on  their  part  that  they  possess  or  will  exerciM 
any  special  skill  or  care. 

In  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684,  it  did  not  appear 
that  there  had  been  any  fraud  or  embezzlement  on  the  part  of  any  of  the  offi- 
cers of  the  corporation.  There  had,  however,  been  some  mismanagement  by 
the  directors,  through  which  losses  had  resulted,  but  they  at  all  times  acted 
under  advice  of  counsel,  and  we  have  no  fault  to  find  with  the  decision  of 
the  trial  court  exonerating  them  from  liability,  nor  that  of  the  appellate  court 
,:iin  affirming  the  judgment  of  exoneration.  The  opinion  of  the  latter  court, 
iiowever,  went  beyond  the  necessities  of  the  case  into  the  general  considera- 
tion of  the  liabilities  of  directors,  and  in  so  doing  employed  the  following 
language:  "It  is  by  no  means  a  well-settled  point  what  is  the  precise  rela- 
tion which  directors  sustain  to  stockholders.  They  are,  undoubtedly,  said  in 
many  authorities  to  be  trustees,  but  that,  aa  I  apprehend,  is  only  in  a  general 
sense,  as  we  term  au  agent  or  any  bailee  intrusted  with  the  care  and  man- 
agement of  the  property  of  another.  It  is  certain  that  they  are  not  technical 
trustees.  They  can  only  be  regarded  as  mandataries,  —  persons  who  have 
gratuitously  undertaken  to  perform  certain  duties,  and  who  are  therefore 
bound  to  employ  ordinary  skill  and  diligence,  but  no  more.  Indeed,  as  the 
directors  are  themselves  stockholders,  interested  as  well  as  all  others  that 
the  affairs  and  business  of  the  corporation  should  be  successful,  when  we  as- 
certain and  determine  that  they  have  not  sought  to  make  any  profit  not  com- 
mon to  all  the  stockholders,  we  raise  a  strong  presumption  that  they  have 
brought  to  the  administration  their  best  judgment  and  skill.  Ought  they  to 
be  held  responsible  for  mistakes  of  judgment,  or  want  of  skill  and  knowl- 
edge? They  have  been  requested  by  their  co-stockholders  to  take  their 
positions,  and  they  have  given  their  services  without  compensation.  We  are 
dealing  now  with  their  responsibility  to  stockholders,  not  to  outside  parties, 
—  creditors  and  depositors.  It  is  unnecessary  to  consider  what  the  rule  may 
be  as  to  them.  Upon  a  close  examination  of  all  the  reported  cases,  although 
there  are  many  dicta  not  easily  reconcilable,  yet  I  have  found  no  judgment  or 
decree  which  has  held  directors  to  account,  except  when  they  have  them- 
selves been  personally  guilty  of  some  fraud  on  the  corporation,  or  have 
known  and  connived  at  some  fraud  in  others,  or  when  such  fraud  might 
have  been  prevented  had  they  given  ordinary  attention  to  their  duties.  I  do 
not  mean  to  say,  by  any  means,  that  their  responsibility  is  limited  to  these 
cases,  and  that  there  might  not  exist  such  a  case  of  negligence,  or  of  acts 
clearly  ultra  vires,  as  would  make  perfectly  honest  directors  personally  liable. 
But  it  is  evident  that  gentlemen  selected  by  the  stockholders  from  their  own 
body  ought  not  to  be  judged  by  the  same  strict  standard  as  the  agent  or  trus- 
tee of  a  private  estate.  Were  such  a  I'ule  applied,  no  gentleman  of  character 
and  responsibility  would  be  found  willing  to  accept  such  places. " 

There  is  a  manifest  distinction  between  negligence  and  inattention  and 
mere  mistakes  resulting  from  errors  of  judgment,  or  even  from  ignorance  or 
mistake  of  law,  though  the  law  in  the  question  may  be  a  part  of  the  charter 
of  the  corporation.  The  authorities  generally  concur  in  exonerating  trustees 
from  liability  for  mistakes  and  errors  of  judgment  committed  in  good  faith 
while  in  the  performance  of  their  duties,  unless  such  mistakes  arise  from 
ignorance  of  facts  of  which  they  could  not  have  been  ignorant  had  they  exer- 
cised ordinary  care  in  discharging  the  functions  of  their  offioe:  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  312;  63  Am.  Dec.  624;  Nealy.  HiU,  16  Oal.  151; 
Godboid  V.  Branch  Bank,  11  Ala.  191;  46  Am.  Dec.  211;  SmUh  v.  PrattvUle 
Mfg.  Co.,  29  Ala.  503;  Percy  v.  Miilaudon,  8  Alartin,  N.  S.,  68.  Hence  it 
AM.  St.  Rkp..  Vol.  XVII.  —7 
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has  been  decided  that  a  director  who  clearly  acted  in  good  faith  was  not 
liable  for  making  a  loan  for  a  greater  amount  than  the  law  allowed  to  be 
•dranced  on  the  security  taken:  Williams  v.  McDonald,  87  N.  J.  Eq.  409.  It 
is  obvious  that  the  general  application  of  this  principle  is  fraught  with  great 
danger,  and  that  to  exonerate  a  director  from  liability  for  an  act  prohibited 
by  the  law  prescribing  the  duties  of  this  office  is  equivalent  to  the  annulment 
of  th«  law;  for  that  which  may  be  dispegarded  with  impunity,  for  all  sub- 
stantial purposes,  does  not  exist  at  all. 

There  is  do  doubt  that  trustees  are  liable  for  gross  negligence  and  inatten- 
ti(m  to  their  duties:  WilUama  v.  Halliard,  38  N.  J.  £q.  373;  Robinson  v. 
Smith,  3  Paige,  222;  24  Am.  Dec.  212;  and  in  some  of  the  states,  aa  we  have 
shown,  they  m«  not  answerable  for  any  less  degree  of  negligence.  Different 
courts,  however,  attach  different  meanings  to  the  words  "gross  negligence," 
•8  used  in  this  connection.  Some  of  them  intend  to  signify  no  more  by  these 
terms  than  want  of  that  care  aad  attention  which  men  of  common  prudence 
ordinarily  give  to  their  affairs,  while  others  understand  the  same  words  as 
implying  that  degree  of  inattention  and  want  of  care  indicative  either  of 
willful  recklessness  and  disregard  of  consequences,  or  intent  to  defraud  or 
to  permit  others  to  defraud. 

It  is  the  common  course  of  business,  of  which  oonrts  onght  to  take  judicial 
■otice,  that  when  many  corporations  are  formed,  the  persons  selected  and 
whose  names  are  published  as  directors  are  those  who  have  acquired  reputa- 
tions as  men  of  business  capacity  and  integrity,  and  that  this  is  done  to  in- 
spire confidence  in  the  corporation,  by  inducing  the  belief  that  these  directors 
will  give  to  the  management  of  its  business  the  same  skill  and  integrity  which 
have  characterized  their  conduct  of  their  personal  affairs.  The  individuals 
who  are  thus  held  out  to  the  world  as  managers  of  a  corporation  should  also 
be  deemed  to  have  notice  of  the  purpose  for  which  their  names  are  nsed;  and 
when  their  use  has  generated  confidence,  and  induced  stockholders  and  credi- 
tors to  invest  their  funds,  or  to  give  credit  to  the  corporation,  the  diiectors 
should  not  be  permitted  to  escape  liability  by  establishing  that  they  did  not 
in  fact  assume  the  control  of  the  corporation,  nor  keep  themselves  informed 
respecting  its  affairs,  and  that  all  losses  and  peculations  were  dne  to  their 
having  selected  a  cashier,  president,  or  other  manager,  in  whom  they  im- 
posed so  unquestioning  a  confidence  that  they  never  made  any  inquiry  as  to 
what  he  did  with  the  property  of  the  corporation. 

From  their  quasi  public  position,  and  the  magnitude  of  the  interests  com- 
mitted to  their  care,  there  would  be  no  impropriety  in  exacting  of  directors  a 
higher  degree  of  prudence  and  care  than  that  which  is  required  of  the  agents 
of  private  persons.  This,  however,  has  not  been  done  in  any  instance,  so 
far  as  we  are  aware.  The  farthest  that-  any  of  the  cases  go  is  to  require  of 
directors  substantially  the  same  degree  of  attention,  prudence,  and  skill  that 
would  be  expected  if  they  had  agreed  to  perform  duties  of  like  nature  for 
private  persons.  Under  the  statutes  controlling  them  and  the  corporation 
of  which  they  are  officers,  their  duties  are  either  prescribed  in  precise  terms, 
or  are  implied  from  the  powers  given  them,  and  from  the  objects  which  the 
corporation  is  permitted  or  required  to  pursue.  Their  acceptance  of  office 
is  an  implied  engagement  on  their  part  that  they  will  exercise  these  powers 
and  perform  these  duties  to  the  best  of  their  skill  and  judgment,  and  with  at 
least  ordinary  care.  They  are  therefore,  in  the  best-considered  cases,  and  by 
a  preponderance  of  the  authorities  on  the  subject,  liable  not  only  for  gross  neg- 
ligence, but  also  for  all  faults  which  are  contrary  to  the  care  required  of 
"them,  and  they  must  answer  for  the  omission  of  that  care  which  every  man 
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of  common  prudence  takw  of  his  own  concerns:  Scott  v.  Depeysier,  1  Edw. 
Ch.  547;  Bank  qf  M.  R.  y.  Hill,  56  Me,  385;  96  Am.  Dec.  470;  and  for  wasta 
or  loss  of  the  corporate  property  by  the  doing  of  acts  prohibited  by  its  char- 
ter,  as  by  the  loaning  of  money  without  security,  in  cases  where  the  charter 
commands  that  security  be  taken:  Citizens'  Loan  Ass'n  v.  Lyon,  29  N.  J.  Eq. 
110;  WiUiama  v.  McKay,  40  N.  J.  Eq.  149;  53  Am.  Rep.  775;  or  for  engaging 
in  gambling  speculations  in  stocks  unauthorized  by  the  charter,  and  carried 
on  to  subserve  their  own  interests  and  purposes:  Bobinson  v.  Smith,  3  Paige, 
222;  24  Am.  Dec.  212. 

Whether  a  given  state  of  facts  constitutes  negligence  or  not  is  commonly 
a  question  to  be  determined  by  a  jury,  or  by  a  court  exercising  the  functions 
of  a  jury.  Hence  it  is  difficult,  and  in  many  cases  impossible,  to  decide  in 
advance,  or  to  formulate  tests  for  deciding  as  a  matter  of  law,  whether 
directors  have  been  guilty  of  that  degree  of  negligence  which  will  render 
them  liable.  In  some  instances  the  salary  paid  them,  taken  in  connection 
with  other  circumstances,  shows  that  the  corporation  was  entitled  to  all  or  a 
greater  portion  of  their  time  and  attention,  while  in  others  it  is  clear  that 
they  have  not  undertaken,  nor  been  understood  as  undertaking,  to  give  to  the 
affairs  of  the  corporation  any  more  than  occasional  attention,  consisting 
chiefly  of  attendance  at  meetings  of  the  board  of  directors,  and  investigating 
and  voting  upon  such  matters  as  are  there  presented  for  their  action.  In 
the  latter  class  of  cases,  directors  may  doubtless,  without  rendering  them- 
selves liable,  be  ignorant  of  many  matters  affecting  the  corporate  interests,  of 
which  directors  of  the  other  class  could  remain  in  ignorance  only  by  a  fail- 
ure to  discharge  with  ordinary  fidelity  and  care  the  duties  of  their  office. 
We  do  not  wish  to  be  ouderstood  as  implying  that  directors  may,  by  tacit 
understanding  among  themselves,  give  clearly  inadequate  attention  to  the 
business  of  the  corporation,  and  then  escape  liability  for  the  results  of  their 
inattention,  but  merely  that  the  character  and  magnitude  of  the  business 
and  affairs  of  one  corporation  may  be  such  that  no  man  has  any  right  to 
accept  the  office  of  director  thereof  without  he  possesses  some  capacity  for 
the  conduct  of  such  business,  and  is  willing  to  give  to  it  that  time  and  atten- 
tion which  it  reasonably  requires,  while  the  business  and  character  of  another 
corporation  may  be  such  that  a  director  therein  ought  not  to  be  and  is  not 
expected  to  give  it  constant  attention.  But,  taking  into  consideration  the 
character  and  business  of  the  corporation,  the  better  rule  is,  that  every 
director  owes  to  it  reasonable  capeicity,  scrupulous  good  faith,  and  the  exer- 
cise of  his  best  judgment:  Vanct  v.  Phoenix  Ins.  Co.,  4  Lea,  385.  He  must 
not  regard  himself  as  a  mere  figure-head:  Shea  v.  Mahry,  I  Lea,  319;  but 
mast,  to  avoid  liability  for  negligence,  attend  to  the  duties  required  of  him 
by  law  or  the  charter  of  the  corporation,  and  in  so  doing  employ  at  least 
ordinary  care  and  prudence:  Williams  v.  McKay,  40  N.  J.  Bq.  189;  53  Am. 
Rep.  775;  Delano  v.  Case,  17  Brad,  App.  531;  121  111.  247;  Brinckerlioff  v. 
Bostiffiek,  88  N.  Y.  52;  Corbett  v,  Woodvxird,  6  Saw.  416.  "The  relation  ex- 
isting  between  the  corporation  and  its  trustees  is  mainly  that  of  principal  and 
agent,  and  the  relation  between  the  trustees  and  the  depositors  is  similar  to 
that  of  trustee  and  cestui  que  trust.  The  trustees  are  bound  to  observe  the 
limits  placed  upon  their  powers  in  the  charter,  and  if  they  transcend  such 
limits,  and  cause  damage,  they  incur  liability.  If  they  act  fraudulently  or 
do  a  willful  wrong,  it  is  not  doubted  that  they  tn^'-  be  held  for  all  the  dam- 
Ekge  they  cause  to  the  bank  or  its  depositors.  But  if  they  act  in  good  faith 
within  the  limits  of  powers  conferred,  using  proper  prudence  and  diligence,, 
they  are  not  responsible  for  mere  mistakes  or  errors  of  judgment.     That  the 
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trastees  of  sach  corporations  are  bound  to  use  some  diligence  in  the  dia- 
charge  of  their  duties  cannot  be  disputed.  All  the  authorities  hold  so. 
What  degree  of  care  and  diligence  are  they  bound  to  exercise  ?  Not  the 
highest  degree,  not  such  as  a  very  vigilant  or  extremely  careful  person  would 
exercise.  If  such  were  required,  it  would  be  difficult  to  tind  trustees  who 
would  incur  the  responsibility  of  such  trust  positions.  It  would  not  be 
proper  to  answer  the  question  by  saying  the  lowest  degree.  Few  persons 
would  be  willing  to  deposit  money  in  savings  banks,  or  to  take  stock  in  cor- 
porations, with  the  understanding  that  the  trustees  or  directors  were  bound 
only  to  exercise  slight  care,  such  as  inattentive  persons  would  give  to  their 
own  business,  in  the  management  of  the  large  and  important  interests  com- 
mitted to  their  hands.  When  one  deposits  money  in  a  savings  bank,  or 
takes  stock  in  a  corporation,  thus  divesting  himself  of  the  immediate  con- 
trol of  his  property,  he  expects,  and  has  the  right  to  expect,  that  the  tras- 
tees or  directors,  who  are  chosen  to  take  his  place  in  the  management  and 
control  of  his  propertj',  will  exercise  ordinary  care  and  prudence  in  the 
trusts  committed  to  them,  —  the  same  degree  of  care  and  prudence  that  men 
prompted  by  self-interest  generally  exercise  in  their  own  affairs.  When  one 
voluntarily  takes  the  position  of  trustee  or  director  of  a  corporation,  good 
faith,  exact  justice,  and  public  policy  unite  in  requiring  of  him  such  a  degre* 
of  care  and  prudence;  and  it  ia  a  gross  breach  of  duty  —  crassa  neglegerUia  — 
not  to  bestow  them  ":  Hun  v.  Gary,  82  N.  Y.  65;  37  Am.  Rep.  546. 

Directors  have  therefore  no  right  to  commit  the  management  of  the  affairs 
of  a  corporation  to  a  cashier,  president,  or  other  officer,  or  to  a  committee  of 
their  own  number,  and  thereafter  take  no  steps  to  keep  themselves  informed 
of  what  is  being  done  with  the  corporate  assets,  and  the  property  of  deposi- 
tors and  others  confided  to  its  care;  and  if  they  do  so,  and  money  or  other 
property  is  lost  through  peculation,  misconduct,  or  reckless  extravagance, 
which  reasonable  care  and  attention  on  their  part  would  have  prevented,  they 
are  answerable:  Williams  v.  McKay,  40  N.  J.  Eq.  149;  53  Am.  Rep.  775;  Bun 
V.  Carp,  88  N.  Y.  65;  37  Am.  Rep.  546;  Ackerman  v.  Haltey,  37  N.  J.  Eq. 
356;  Bank  v.  Bossieux,  4  Hughes,  387;  3  Fed.  Rep.  817.  And,  as  a  general 
rule,  a  director  cannot  shield  himself  from  liability  because  of  his  want  of 
knowledge  of  wrong-doing,  if  his  ignorance  thereof  is  only  consistent  with 
his  failure  to  give  ordinary  care  and  attention  to  the  duties  of  his  truet:  Del- 
anoY.  Case,  121  III.  247;  17  Brad.  App.  531;  CorbeU  v.  Woodward,  5  Saw.  416; 
Bank  o/  M.  R.  v.  HiU,  56  Me.  385;  96  Am.  Dec.  470.  Therefore  if  moneys 
have  for  a  long  time  been  loaned  without  security,  or  there  has  been  a  series 
of  illegal  loans  or  other  unlawful  transactions,  the  directors,  for  the  purpose 
of  determining  their  liability  therefor,  most  be  conclusively  presumed  to  have 
known  thereof:  WiUiamg  r.  McKay,  40  N.  J.  Eq.  149;  53  Am.  Rep.  775;  Land 
Credit  Co.  v.  Lwd  Fernutyry,  L.  R.  5  Ch.  763,  770.  So  if  in  order  to  establish 
a  claim  against  a  corporation,  or  to  enforce  an  alleged  right,  it  is  necessary 
for  a  director  to  show  that  he  was  ignorant  of  the  existence  of  facts  which  it 
was  his  duty  to  know,  he  eannot  prevail.  In  other  words,  his  non-perform- 
anoe  of  his  duties  to  the  corporation,  and  his  consequent  ignorance,  cannot 
entitle  him,  as  against  it,  to  a  right  to  which  he  could  not  hare  been  entitled 
had  these  duties  been  properly  performed:  German  Savitiffi  Bank  v.  WuLfe- 
hMtr,  19  Kan.  60;  Merchants*  Bank  v.  Rudolf,  5  Neb.  627. 

Even  in  states  where  the  rule  prevails  that  directors  are  not  liable,  except 
for  gross  negligence,  they  must  respond  in  dameiges  to  one  who  had  made  a 
special  deposit  of  bonds  with  the  corporation,  which  its  officers  afterwards 
sold  and  converted  to  its  use,  because,  by  an  honest  administration  of  the 
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affairs  of  the  corporation,  and  the  exercise  of  slight  diligence,  the  directors 
might  have  prevented  the  unlawful  sale  and  conversion  of  the  bonds  by  the 
other  officers:  United  Society  v.  Underwood,  9  Bush,  609;  15  Am.  Rep,  731. 

While  there  are  dicta,  and  perhaps  decisions,  to  the  effect  that  directors, 
acting  in  good  faith,  and  not  seeking  to  obtain  any  special  advantage  for 
themselves,  are  not  liable  for  mistakes,  or  ignorance  of  law,  or  even  of  the  pro- 
visions and  prohibitions  of  the  charter  of  the  corporation,  we  regard  these 
expressions  of  opinion  aa  unsound.  There  may  probably  be  special  circum- 
stances under  which  a  director  will  not  be  required  to  respond  in  damages, 
though  he  has  disobeyed  the  mandates  of  the  charter  to  the  detriment  of  the 
corporation.  Such  cases,  if  they  arise,  must  be  regarded  rather  as  constitut- 
ing exceptions  to  the  general  rule  than  as  justifying  the  assertion  that  a  di- 
rector may  with  impunity  willfully  disregard  either  the  law  or  the  corporate 
charter,  or  stupidly  or  carelessly  be  in  ignorance  of  either.  Therefore  di- 
rectors who  loan  moneys  without  exacting  security  therefor,  when  such 
security  is  required  by  the  genersd  law  or  the  charter  of  the  corporation,  or 
who  accept  securities  in  payment  for  the  capital  stock  when  such  payment  is 
required  to  be  made  in  money,  or  who  otherwise  disregard  the  commands  of 
the  charter  or  the  general  law,  whereby  the  money  or  property  of  the  corpo- 
ration is  lost  or  wasted,  are,  by  the  best-considered  decisions,  deemed  answer- 
able for  the  damages  which  their  misconduct  has  occasioned:  Citizens'  Loan 
Ass'n  V.  Lyon,  29  N.  J.  Eq.  110;  WiUiama  v.  McKay,  40  N.  J.  Eq.  149;  53 
Am.  Rep.  776;  ffun  v.  Cary,  82  N.  Y.  66;  37  Am.  Rep.  546;  Brinckerhof  v. 
BoOurick,  88  N.  Y.  52;  Motes  v.  Oeoee  Bank,  1  Lea,  398. 

Phbnix  Insurance  Co.  v.  First  National  Bank. 

[85  ViBOINIA,  7«S&.1 

Iksubbr's  Right  to  Subrogation.  — Insurer  who  has  paid  a  loss  to  a  mort- 
gagee is  not  entitled  to  be  subrogated  to  the  mortgage  debt  while  any 
part  of  it  remains  unpaid.  In  other  words,  the  insurer  is  not  entitled  to 
subrogation,  if  any  part  of  the  debt  is  unpaid,  unless  he  tenders  to  the 
mortgagee  the  balance  due. 

Suit  by  an  insurance  company  to  be  subrogated  to  certain 
securities  held  by  the  defendant  bank.  A  policy  of  insurance 
bad  been  issued  by  the  insurance  company,  but  the  loss,  if 
any,  had  been  made  payable  to  the  bank.  Afterwards,  a  fire 
occurred  resulting  in  a  loss  aggregating  seven  hundred  dol- 
lars, which  was  paid  by  the  insurance  company,  and  the  policy 
surrendered  to  it.  After  the  insurance  company  paid  the  loss, 
it  demanded  of  the  bank  an  amount  in  bonds  secured  by 
the  mortgage  equivalent  to  the  losses  paid.  The  trial  court 
denied  the  right  of  the  insurance  company  to  subrogation,  on 
the  ground  that  there  was  due  the  bank,  in  the  aggregate,  on 
bonds  secured  by  the  mortgage,  $7,187,  of  which  the  sum  of 
$700  only  had  been  paid  through  the  payment  by  the  insur- 
ance company  of  the  loss  suflfered  by  the  fire. 


102  Phenix  Ins.  Co.  v.  Fibst  Natiokal  Bavk.    [Virginia, 

B,  8,  Conrad,  for  the  appellants. 
O.  E.  Sipe,  for  the  appellee. 

Richardson,  J.  We  have  had  no  hesitancy  in  coming  to 
the  conclusion  that  the  decree  complained  of  is  without  error, 
either  on  principle  or  authority.  The  case  involves  only  one 
single  question:  Does  an  insurer,  who  has  paid  a  loss  to  a 
mortgagee,  that  covers  only  a  part  of  the  mortgage  debt,  acquire 
as  against  the  mortgagee  a  right  to  demand  and  take  from  the 
mortgagee  the  evidences  of  the  debt  secured  to  the  amount  of 
the  loss  paid  by  the  insurer,  whether  the  mortgagee  be  able  or 
not  to  obtain  satisfaction  of  his  debt  from  the  remaining  evi- 
dences of  the  debt?  Or  in  other  words,  must  not  the  creditor's 
debt  be  paid  in  full  before  the  insurer  can  take  from  him  by 
subrogation  any  part  of  that  debt? 

The  doctrine  which  is  applicable  to  this  case,  and  which 
squarely  meets  this  question,  is  clearly  laid  down  by  Mr.  Justice 
Strong  in  pronouncing  the  opinion  of  the  supreme  court  of  the 
United  States  in  Carpenter  v.  Providence  Washington  Ins.  Co., 
16  Pet.  501,  where  the  learned  judge  says:  "  No  doubt  can  exist 
that  the  mortgagor  and  the  mortgagee  may  each  separately 
insure  in  his  own  distinct  interest  in  the  property.  But  there 
is  this  important  distinction  between  the  cases,  that  where 
the  mortgagee  insures  solely  on  his  own  account,  it  is  but  an 
insurance  on  his  debt;  and  if  his  debt  is  afterwards  paid  or 
extinguished,  the  policy  ceases  from  that  time  to  have  any 
operation;  and  even  if  the  premises  insured  are  subsequently 
destroyed  by  fire,  he  has  no  right  to  recover  for  the  loss,  for  he 
sustains  no  damage  thereby;  neither  can  the  mortgagor  take 
advantage  of  the  policy,  for  he  has  no  interest  whatever 
therein. 

On  the  other  hand,  if  the  premises  are  destroyed  by  fire 
before  any  payment  or  extinguishment  of  the  mortgage,  the 
underwriters  are  bound  to  pay  the  amount  of  the  debt  to  the 
mortgagee,  if  it  does  not  exceed  the  insurance.  But  then  upon 
such  payment,  the  underwriters  are  entitled  to  an  assignment 
of  the  debt  from  the  mortgagee,  and  may  recover  the  same 
amount  from  the  mortgagor,  either  at  law  or  in  equity,  accord- 
ing to  circumstances."     And  in  Royal  Ins.  Co.  v.  Siinson, 

103  U.  S.  25,  Mr.  Justice  Bradley  concludes  the  opinion  with 
the  remark:  "  After  a  loss  has  occurred,  and  the  insurance  has 
been  paid  sufiicient  to  discharge  the  debt,  the  insurer  may  be 
subrogated  to  the  rights  of  the  creditor  against  the  debtor." 
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In  a  note  to  King  v.  State  M.  Fire  Ins.  Co.f  54  Am.  Dec.  696, 
the  learned  annotator  says:  "The  doctrine  of  the  principal 
case,  that  the  insurer  is  not  entitled  to  demand  subrogation 
under  a  policy  which  does  not  expressly  provide  for  it,  is  the 
established  law  in  Massachusetts,  ....  and  that  doctrine 
seems  to  be  adopted  in  May  on  Insurance,  sec.  456,  Wood  on 
Fire  Insurance,  782,  and  in  later  editions  of  Mr.  Phillips's 
work:  2  Phillips  on  Insurance,  sec.  1712.  But  it  must  be  ad- 
mitted that  the  decided  preponderance  of  authority  is  against 
this  doctrine,  and  in  favor  of  the  insurer's  right  of  subrogation 
and  assignment  in  such  cases  upon  paying  the  loss,  and  if  ne- 
cessary, the  balance  due  on  the  mortgage ";  citing  Flanders 
on  Insurance,  400;  Carpenter  v.  Providence  W.  Ins.  Co.,  16  Pet. 
495,  and  numerous  other  authorities. 

The  authorities  demonstrate  the  correctness  of  the  decree 
appealed  from,  and  we  are  therefore  of  opinion  that  the  same 
must  be  affirmed. 


Ihsurancb  —  Subrogation  —  Mortoaob.  —  Where  the  assured  has  an  ex* 
ecatory  contract  for  sale  of  mortgaged  premises  at  the  time  of  the  loss,  the  in* 
Burance  company,  npon  paying  the  loss,  cannot  be  subrogated  to  the  rights  of 
the  insured,  pro  lanto,  under  the  contract  of  sale:  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421;  3  Am.  Rep.  149.  Compare  note  to  King  v.  State  etc  Ins. 
Co.,  54  Am.  Dec.  696,  697. 

SuBROQATion  —  Paymbnt  ot  Debt.  —  Before  subrogation  can  be  decreed, 
payment  to  the  creditor  must  have  been  made:  Forest  Oil  Co.'s  Appeal,  118  Pa. 
St.  138;  4  Am.  St  Rep.  584;  Carta-  r.  Ntal,  24  Qa.  346;  71  Am.  Dec.  136. 


Bbenard  V.  Richmond,  Frbdbrioksbueq,  and  Po- 
tomac Kailroad  Company. 

[85  VIBGIMIA,  792.] 

JuBT  Trial — iNSTRucnoNs,  Errors  in,  whbn  Ihmatkriau  —  A  judgment 
will  not  be  reversed  for  error  in  giving  or  in  refusing  to  give  instructions, 
if  the  verdict  is  manifestly  right. 

Railroads,  Liability  of,  for  Fire,  —  A  railroad  corporation  is  not  answer- 
able for  damages  resulting  from  fire,  started  at  a  point  not  on  its  roadway, 
by  aparks  emitted  from  the  chimney  of  one  of  its  locomotives,  if  the  cor- 
poration exercised  its  rights  in  a  lawful  manner,  and  with  reasonable  care 
and  skill. 

Railways  —  Presumption. of  NKOLiaENOB  from  a  Fire  Started.  —  From 
the  fact  that  a  fire  is  started  by  sparks  from  the  chimney  of  a  locomotive, 
no  presumption  arises  that  the  corporation  operating  such  locomotive 
was  guilty  of  negligence. 
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Action  against  a  railway  company  to  recover  damages  suf- 
fered from  a  fire  started  by  sparks  emitted  from  a  locomotive 
belonging  to  and  operated  by  the  defendant.  The  verdict  and 
judgment  were  in  favor  of  the  defendant. 

/.  0.  MasoUj  for  the  plaintiff  in  error. 

Marye  and  Fitzhugh,  for  the  defendant  in  error. 

Fauntleroy,  J.  On  the  twenty-second  day  of  April,  1885, 
during  a  severe  drought,  which  had  long  prevailed,  the  woods 
of  the  plaintiff,  Bernard,  were  set  on  fire  by  reason,  as  alleged, 
of  sparks  escaping  from  an  engine  of  a  passing  train  over  the 
road  of  defendant  company,  and  they  were  thereby  greatly  in- 
jured. The  plaintiff,  to  recover  damages  for  the  injury  thus 
done,  brought  this  action  of  trespass  on  the  case.  The  defend- 
ant's plea  was  not  guilty.  After  all  the  evidence  of  the  plain- 
tiff and  the  defendant  had  been  given  to  the  jury,  the  plaintiff 
offered  a  series  of  instructions,  and  the  defendant  also  offered 
certain  instructions;  but  the  court  refused  to  give  the  instruc- 
tions prayed  for  by  both  the  plaintiff  and  the  defendant,  and 
gave,  in  lieu  thereof,  instructions  of  its  own.  Whereupon  the 
plaintiff  excepted  to  the  action  of  the  court  in  refusing  to  give 
the  instructions  asked  for  by  him,  and  in  giving  the  instruc- 
tiona  which  the  court  did  give  of  its  own. 

Upon  the  trial  of  the  case,  the  jury,  having  fully  heard  the 
evidence  and  the  instructions  given  by  the  court,  returned  a 
verdict  for  the  defendant,  upon  which  the  court  entered  up 
judgment,  after  refusing  the  motion  of  the  plaintiff  to  set  the 
verdict  aside  and  grant  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence. 

It  is  not  necessary  to  recite  here  and  pass  upon  the  instruc- 
tions which  were  refused  by  the  court,  nor  those  which  were 
given  by  the  court;  because,  from  the  evidence  certified  in 
this  record,  even  that  of  the  exceptor's  own  witnesses,  if  under 
the  rule  of  this  court  it  could  be  considered,  the  verdict,  as 
aaid  by  Lewis,  P.,  in  delivering  the  opinion  of  this  court  in  the 
case  of  Baltimore  etc.  R.  R.  Co.  y.  McKenzie,  81  Va.  71,  "in- 
dependent of  this  [the]  instruction,  could  not  properly  have 
been  otherwise  than  for  the  defendant  in  this  case,  and  the 
plaintiff,  therefore,  in  any  view,  has  not  been  prejudiced"; 
citing  Danville  Bank  v.  Waddill,  27'  Gratt.  448;  Snouffer'a 
Adm'r  v.  Hansbrough,  79  Va.  166;  Chicago,  Milwaukeey  &  St. 
Paul  R.  R.  Co.  V.  Ross,  112  U.  S.  377. 
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In  the  case  of  Payne  v.  Grant,  81  Va.  164,  Hinton,  J.,  de- 
livering the  opinion  of  this  court,  says:  "  But  we  may  also  add, 
that  if  there  were  any  error  in  the  giving,  or  refusal  to  give, 
the  instructions  referred  to  in  certain  of  these  bills  of  exceptions, 
or  in  the  admission  or  refusal  to  admit  certain  evidence  men- 
tioned in  the  other  bills  of  exceptions,  that  as  the  verdict  is 
manifestly  right,  the  defendant  could  not  have  been  prejudiced 
thereby;  and  therefore  such  error,  if  any  was  committed,  can 
afford  no  ground  for  a  reversal  of  the  judgment  complained 
of";  citing  Brighthope  R'y  Co.  v.  Rogers,  76  Va.  443;  Dan- 
ville  Bank  v.  Waddill,  27  Gratt.  448;  Harman  v.  City  of  Lynch- 
burg, 33  Gratt.  43;  Kincheloe  v.  Tracewells,  11  Gratt.  589; 
Colvin  V.  Menefee,  11  Gratt.  87. 

The  evidence  in  the  record,  as  set  forth  in  the  second  bill  of 
exceptions,  not  only  fails  utterly  to  prove  negligence  upon  the 
defendant  company,  but  it  positively  disproves  the  charge; 
and  the  only  witnesses  of  the  plaintiff  who  witnessed  the  oc- 
currence of  the  fire,  and  who  testified  as  to  the  place  or  exact 
beginning  of  the  ignition,  are  not  in  conflict  with  the  testimony 
of  defendant,  which  proves,  distinctly  and  explicitly,  that  the 
fire  did  not  catch  or  start  upon  the  company's  right  of  way, 
but,  positively,  that  it  began  upon  the  lands  adjoining,  of  Mr. 
Pratt,  in  a  bunch  or  cluster  of  cedar  bushes;  and  these  said  two 
eyesight  witnesses  of  the  plaintiff  concur  in  this  fact. 

Major  E.  D.  T.  Myers  testified  that  he  was,  on  the  22d  of 
April,  1885,  and  still  is,  the  general  superintendent  of  the  de- 
fendant company's  road  and  management;  that  the  engine 
was  a  new  engine,  built  but  a  few  months  before  the  fire  by 
the  Baldwin  Locomotive  Works  of  Philadelphia,  the  finest 
locomotive-works  in  North  America;  that  he  is  an  expert,  and 
thoroughly  inspected  the  engine,  and  every  part  of  its  equip- 
ment, with  all  the  most  modern  and  approved  appliances  in 
general  use,  and  that  everything  was  first-class  and  in  perfect 
order;  that  he  makes  it  a  special  object  of  frequent  and 
habitual  inspection,  —  trips  over  the  road  to  see  that  the  ex- 
press and  stringent  rule  of  the  company  that  its  roadway  shall 
be  kept  entirely  free  from  any  trash,  grass,  or  other  inflam- 
mable matter  is  carried  out;  and  that  this  rule  of  the  com- 
pany has  been  strictly  enforced  for  the  last  five  years,  and 
that  the  roadway  of  the  defendant  company  was  clear  and  free 
from  inflammable  matter  on  the  day  the  fire  occurred.  He 
testified  that  the  spark-arrester  upon  the  engine  was  of  the 
best  in  use  to  prevent  the  escape  of  sparks,  and  was  in  perfect 
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order;  but  that  no  spark-arrester  has  ever  been  invented  which 
will  or  can  entirely  prevent  the  emission  of  sparks;  and  that, 
in  his  judgment,  none  can  be  which  would  not  render  the 
engine  useless  by  stopping  its  draught. 

Mr.  Eubank  testified  that  he  had  been  the  section-master 
of  that  portion  of  the  road  for  seventeen  years;  that  in  thirty 
minutes  after  he  saw  the  smoke  of  the  fire  he  was  on  the  spot 
with  his  gang  of  hands,  and  endeavored  to  arrest  the  fire, 
which,  with  a  strong  wind,  had  made  considerable  headway; 
that  he  made  a  careful  examination  to  ascertain  where  the 
fire  started,  and  found  that  it  had  not  started  on  the  com- 
pany's right  of  way,  which  was  entirely  free  from  any  inflam- 
mable matter,  and  that  he  was  assured,  with  certainty,  that 
the  fire  started  outside  of  the  right  of  way. 

Mr.  Mordecai  testified  that  he  is  a  farmer,  living  in  Henrico 
County,  and  was  occasionally  employed  by  the  company  to 
investigate  the  origin  and  damages  of  fires  along  its  line;  that 
he  was  sent  by  Major  Myers  to  the  locality  of  this  fire,  and 
to  examine  and  report  whether  the  fire  had  started  on  the 
defendant  company's  right  of  way,  which  was  forty  feet  each 
way  from  the  center  of  the  track,  and  that  he  had  no  difficulty 
in  ascertaining  and  in  stating  to  the  jury  that  the  fire  had 
started  outside  and  beyond  the  company's  right  of  way,  and 
had  burned  back  to  and  along  its  boundary  some  ten  yards, 
and  was  stopped  there  by  the  total  absence  of  inflammable 
matter  on  the  right  of  way. 

All  the  witnesses  testified  that  there  was  prevailing  a  very 
high  wind,  and  Major  Myers  testified  that,  when  the  wind  was 
blowing,  sparks  would  fly  a  much  greater  distance  than  twenty 
or  even  sixty  feet  from  the  track. 

Mr.  Faulkner  testified  that  he  was  engineer  upon  the  en- 
gine No.  17  on  the  22d  of  April,  1885;  that  he  had  been  in  the 
employ  of  the  company  for  a  number  of  years,  and  that  he 
regarded  himself  as  an  expert  and  skillful  engineer;  that  the 
engine  and  apparatus  to  prevent  the  escape  of  fire  were,  on 
the  day  and  occasion  of  the  fire,  in  good  order,  and  that  the 
engine  was  operated  in  a  judicious  maimer. 

Pierce  on  Railroads,  page  431,  says:  "A  railroad  company, 
Toeing  authorized  by  law  to  work  its  engines  in  the  usual  and 
proper  way,  and,  when  necessary,  in  the  exercise  of  rights,  to 
Bend  forth  particles  of  fire  from  them,  is  not  liable  for  injuries 
caused  thereby  to  private  property,  provided  it  exercises  its 
rights  in  a  lawful  manner,  and  with  reasonable  care  and  skill. 


Feb.  1889.]    Bernard  v.  Richmond  btc.  R.  R.  Co.  107 

....  As  negligence  is  the  gist  of  the  action  against  the  com- 
pany for  injuries  received  from  it  while  exercising  its  lawful 
right  to  conduct  its  trains,  the  burden  of  proof  is  on  the  plain- 
'tiff  to  prove  the  negligence.  The  fact  of  injury  suffered  by 
the  plaintiff  in  consequence  of  the  exercise  of  a  right  by  the 
defendant  does  not  raise  the  presumption  of  negligence,  ex- 
cept in  some  particular  cases,  as  in  actions  against  innkeepers 
and  common  carriers,  which  are  made  exceptions  to  the  gen- 
eral rule,  on  grounds  of  public  policy.  Hence  the  setting  on 
fire  of  grass,  fences,  or  building  on  the  railroad  by  particles  of 
fire,  which  are  proved  to  have  issued  from  the  company's  en- 
gines, does  not,  of  itself,  justify  the  inference  of  negligence. 
There  are,  however,  authorities  which  hold  that  the  fact  that 
the  company  caused  the  injury  by  fire  raises  the  presumption 
of  its  negligence;  and  that,  upon  this  fact  appearing,  the  bur- 
den of  proof  is  on  the  compAny  to  disprove  negligence,  by 
showing  that  it  used  the  best  mechanical  contrivances  in 
known  practical  use  to  prevent  the  escape  of  fire  from  its 
engines,  and  that  it  managed  such  engines  with  due  care  and 
skill." 

Mr.  Redfield,  in  his  work  on  the  law  of  railways,  volume  1, 
page  476,  says:  "  But  in  this  country,  it  must  be  confessed,  the 
rule  of  the  liability  of  railways  for  damage  done  by  fire  com- 
municated by  their  engines  is  more  favorable  to  the  companies 
than  in  England.  It  seems  to  have  been  assumed  in  this 
country  that  the  business  of  railways  being  lawful,  no  pre- 
sumption of  negligence  arises  from  the  fact  of  fire  being  com- 
municated by  their  engines":  See  Norfolk  etc.  R.  R.  Co.  v. 
Fergusorif  79  Va.  248,  249;  Sheeler*8  Adrn'r  v.  Chesapeake  etc. 
R.  R.  Co.,  81  Va.  199;  59  Am.  Rep.  654. 

The  defendant  company  had  the  right  to  run  its  engines, 
propelled  by  steam  generated  by  fire,  on  its  railway  track;  and 
it  is  not  liable  for  damage  that  accrued  in  the  exercise  of  its 
legal  rights,  unless  such  damage  was  caused  by  the  negligence 
of  the  company. 

In  the  case  under  review,  no  such  negligence  is  proved 
against  the  defendant  company;  but,  on  the  contrary,  it  is 
fully  disproved  by  the  evidence  certified. 

We  are  of  opinion  to  affirm  the  judgment  complained  ofl 

Railroad  Companies  —  Neqligencb  —  Liabilitt  por  Fires.  —  Railroad 
companies  are  not  only  required  to  exercise  a  high  degree  of  care  to  prevent 
the  kindling  of  fires  by  sparks  escaping  from  locomotives,  but  must  use  ordi- 
nary care  in  extinguishing  tires  thus  started:  Missouri  P.  R'y  Co.  v.  Plaiser, 
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78  Tex.  117;  15  Am.  St.  Rep.  771,  and  note.     Compare  note  to  Burroughs  ▼. 
HouaaUmieR.  R.  Co.,  38  Am.  Dec.  70-79. 

Railroad  Companies  —  Liability  for  Fires  —  Presumption  of  Neoli- 
axKCB.  —  Where  damage  occurs  from  firea  started  by  sparks  escaping  from 
locomotives,  negligence  is  presumed  upon  the  part  of  the  railroad  company: 
Note  to  Laird  v.  Railroad,  62  N.  H,  254;  13  Am.  St.  Rep.  664;  note  to  Bur- 
roughs  v.  ffouaatonic  R.  R.  Co.,  38  Am.  Dec.  71,  72. 
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Judicial  Sales.  —  A  Progebdino  to  Sst  Aside  or  Rescind  the  Con- 
VIBMATION  OF  A  JUDICIAL  SALE  cannot  be  by  summary  rule  to  show 
cause,  but  should  be  by  formal  petition  filed  in  the  case  setting  forth  the 
grounds  upon  which  the  application  is  based. 

Judicial  Sales.  —  Before  the  Confirmation  of  a  Judicial  Sale  the 
proceeding  is  in  fieri,  and  the  bidder  is  not  a  purchaser,  but  after  such 
confirmation  the  contract  is  complete.  The  bidder  thereby  becomes  a 
purchaser,  and,  as  such,  the  owner  of  the  equitable  title  subject  to  a  lien 
upon  the  property  for  the  purchase-money,  and  may  be  compelled  by  pro- 
cess of  the  court  to  comply  with  the  contract. 

Judicial  Sales.  —  Aster  Confirmation  of  a  Judicial  Sale,  it  cannot 
be  rescinded  except  upon  some  special  ground,  such  as  fraud,  accident, 
mistake,  or  misconduct  on  the  part  of  the  purchaser,  or  other  person  con- 
nected with  the  sale,  which  has  worked  an  injustice  to  the  party  com- 
plaining. 

Judicial  Sale  will  not  be  Vacatbd  aitbb  Confirmation  Because  a 
Valuable  Mine  has  been  Discovered  adjacent  to  the  premises  since 
the  sale,  whereby  their  market  value  is  increased,  though  the  purchase- 
money  has  not  been  paid,  if  there  was  no  fraud  in  concealing  the  exist- 
ence of  the  mine  before  the  order  of  conflrmation  was  entered. 

Appeal  from  an  order  denying  an  application  to  set  aside 
or  rescind  the  confirmation  of  a  partition  sale.  In  the  adver- 
tisement of  sale,  the  land  was  described  as  "  situate  in  the  coal 
basin  of  Virginia,  said  to  be  rich  in  minerals,"  and  as  adjoin- 
ing "  the  Carbon  Hill  mines,  which  are  now  in  operation." 
The  sale  was  made  at  public  auction,  May  31,  1887.  There- 
after the  commissioners  who  made  the  sale  reported  it  to  the 
court,  and  stated  in  their  report  that  though  the  purchaser  had 
not  yet  complied  with  the  terms  of  sale,  their  counsel  stated  that 
they  would  be  fully  complied  with  and  that  the  sale  was  an 
excellent  one  and  ought  to  be  confirmed.  July  23,  1887,  the 
sale  was  confirmed,  and  the  order  of  confirmation  provided 
that  if  the  purchaser  failed  to  comply  with  the  terms  of  the 
sale  within  twenty  days  from  the  date  of  such  order,  a  rule 
should  be  issued  against  it,  returnable  at  the  first  day  of  next 
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term,  requiring  it  to  appear  and  show  cause  why  the  land 
Bhould  not  be  sold  at  its  risk.  The  terms  of  sale  were  not 
complied  with  within  the  time  designated,  and  the  rule  was 
issued  accordingly.  No  action  was  taken  under  this  rule,  but 
on  the  return  day  thereof  the  counsel  of  the  purchaser  ap- 
peared in  court  and  announced  his  readiness  to  answer.  No- 
vember 29, 1887,  the  purchaser  tendered  to  the  commissioners 
the  cash  payment  required  by  the  terms  of  the  sale,  together 
with  the  amount  of  the  first  deferred  payment,  and  its  note  for 
the  second  and  last  payment.  This  tender  was  not  accepted. 
November  30,  1887,  a  rule  was  issued  against  the  purchaser, 
requiring  it  to  appear  and  show  cause  why  the  sale  should  not 
be  rescinded.  A  written  application  in  the  nature  of  a  peti- 
tion was  also  filed,  asking  that  the  land  be  again  exposed  to 
sale,  and  showing,  as  grounds  for  the  application,  that,  since 
the  confirmation,  a  valuable  vein  of  coke  has  been  discovered 
on  a  tract  adjacent  to  that  sold,  and  the  applicant  believed 
that  this  discovery  led  to  the  application  of  the  purchaser  to 
be  allowed  to  complete  his  purchase.  The  court  refused  to 
rescind  the  order  of  confirmation,  or  direct  a  resale,  and  per- 
mitted the  purchaser  to  complete  his  purchase. 

W.  W.  and  Bev.  T.  Crump,  for  the  appellant. 
Ouy  and  Gilliam,  for  the  appellees.     , 

Lewis,  P.  One  of  the  modes  by  which  a  purchaser  at  & 
judicial  sale  may  be  compelled  to  complete  his  purchase  is  by 
a  rule  to  show  cause  why  the  property  should  not  be  resold 
at  his  risk;  and  in  such  a  case,  when  a  resale  is  ordered,  the 
former  sale  is  not  set  aside,  but  the  property  is  sold  as  the 
property  of  the  purchaser.  If  it  brings  more  than  the  debt, 
he  is  entitled  to  the  surplus;  if  it  brings  less,  he  is  held  re- 
sponsible for  the  deficiency:  Clarkson  v.  Read,  15  Gratt.  288. 
But  a  proceeding  to  rescind  a  sale  which  has  been  absolutely 
confirmed  ought  to  be  not  less  formal  than  by  a  petition  filed 
in  the  cause,  setting  forth  distinctly  the  grounds  upon  which 
the  application  is  based,  in  order  that  the  purchaser  or  other  ad- 
verse parties  to  the  proceeding  may  see  clearly  what  they  have 
to  meet.     A  summary  rule  to  show  cause  is  not  sufl&cient. 

In  the  present  case,  however,  according  to  the  liberal  prac- 
tice which  prevails  with  us  in  courts  of  equity,  the  written 
application,  as  it  is  termed  in  the  record,  which  was  filed  by 
the  plaintiffs  in  the  court  below,  praying  that  the  property  be 
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again  offered  for  sale,  may  be  treated  as  a  petition,  and  we 
will  therefore  consider  the  case  upon  its  merits. 

And,  first,  it  is  to  be  observed  that  the  principles  which 
apply  to  a  case  like  the  present  are  very  different  from  those 
which  govern  in  applications  to  open  the  bidding  before  con- 
firmation. Until  the  sale  has  been  confirmed  the  proceeding 
is  in  fieri;  the  bidder  is  not  considered  as  a  purchaser,  and  he 
is  therefore  not  liable  for  loss  to  the  property,  by  fire  or  other- 
wise, in  the  interirriy  nor  is  he  compellable  before  confirmation 
to  complete  his  purchase.  But  as  soon  as  the  sale  is  abso- 
lutely confirmed,  then  the  contract  becomes  complete;  the 
bidder,  by  the  acceptance  of  his  bid,  becomes  a  purchaser,  — 
that  is  to  say,  the  owner  of  the  equitable  title  in  the  lien  on 
the  property  for  the  unpaid  purchase-money,  —  and  he  may  be 
compelled  by  the  process  of  the  court  to  comply  with  his  con- 
tract: 2  Daniell's  Chancery  Practice,  5th  ed.,  1275;  Hurt  v. 
JoneSj  75  Va.  341;  Blossom  v.  Milwaukee  etc.  R.  R.  Co.,  3  Wall. 
196. 

It  is  by  no  means,  therefore,  a  matter  of  discretion  with  the 
court  to  rescind  a  sale  which  it  has  once  confirmed,  nor  is  the 
sale  to  be  rescinded  for  mere  inadequacy  of  price,  or  for  an 
increase  of  price  alone;  but  some  special  ground  must  be  laid, 
such  as  fraud,  accident,  mistake,  or  misconduct  on  the  part 
of  the  purchaser,  or  other  person  connected  with  the  sale,  which 
has  worked  injustice  to  the  party  complaining.  After  con- 
firmation, the  purchaser  at  a  judicial  sale  is  as  much  entitled 
to  the  benefit  of  his  purchase  as  a  purchaser  in  pais,  and  the 
sale  in  the  one  case  can  be  set  aside  only  on  such  grounds  as 
would  be  sufficient  in  the  other.  There  is  no  principle  upon 
which  any  distinction  between  the  two  classes  of  cases  can  be 
drawn,  and  if  there  be  anything  in  the  opinion  of  the  court  in 
Merchants^  Bank  v.  Campbell,  75  Va.  455,  which  can  be  con- 
strued as  holding  a  contrary  doctrine,  the  proposition  has 
been  overruled  by  subsequent  decisions. 

In  Watson  v.  Birch,  2  Ves.  Jr.  51,  Lord  Commissioner  Ash- 
urst  observed  that  biddings  are  not  to  be  opened  after  con- 
firmation of  the  report,  unless  under  particular  circumstances; 
that  increase  of  price  alone  is  not  sufficient,  but  that  if  fraud 
appears  that  suspends  the  operation  of  the  general  rule,  though 
he  did  not  mean  to  say  that  fraud  was  the  only  exception. 

In  Morice  v.  Bishop  of  Durham,  11  Ves.  57,  Lord  Eldon  is 
reported  as  saying  that  the  only  case  in  which  the  biddings 
oau  be  opened  after  confirmation  of  the  report  is,  where  there 
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is  some  fraud  or  misconduct  of  the  purchaser,  or  fraudulent 
negligence  in  another  person,  as  the  agent,  of  which  it  is 
against  conscience  that  the  purchaser  should  take  advantage. 
And  in  White  v.  Wilson,  14  Ves.  151,  he  said  that  surprise  gen- 
erated by  the  conduct  of  the  purchaser  is  good  ground  for 
setting  aside  a  sale  after  it  has  been  confirmed,  but  where 
there  is  no  fraud  or  unfairness  the  purchaser  is  entitled  to  the 
benefit  of  his  purchase,  and  that,  in  his  opinion,  a  more  mis- 
chievous thing  could  not  be  done  to  suitors  than  to  relax  fur- 
ther the  binding  nature  of  contracts  in  the  master's  office. 

We  need  not,  however,  look  beyond  the  decisions  of  this 
court  for  authority  upon  this  subject.  In  Berlin  v.  Melhorn, 
75  Va.  639,  a  sale  which  had  been  confirmed  was  summarily 
set  aside  at  the  same  term,  upon  the  offer  of  an  advance  bidj 
without  any  reason  for  so  doing  being  assigned.  This  court, 
upon  appeal,  reversed  the  decree,  and  the  ground  upon  which 
it  proceeded  was  thus  stated  by  Judge  Burks:  "We  think," 
he  said,  "  it  may  be  safely  laid  down,  as  a  general  rule,  de- 
ducible  from  the  authorities,  that  after  a  judicial  sale  has  been 
absolutely  confirmed  by  the  court  which  ordered  it,  it  will  not 
be  set  aside  except  for  fraud,  mistake,  surprise,  or  other  cause 
for  which  equity  would  give  like  relief  if  the  sale  had  been 
made  by  the  parties  in  interest  instead  of  by  the  court.  But 
where  the  objection,"  he  added,  "is  to  the  confirmation,  the 
rule  is  more  liberal." 

This  rule,  which  is  an  eminently  just  and  salutary  one,  has 
been  repeatedly  recognized  by  this  court,  and  public  policy, 
which  looks  to  the  stability  of  judicial  sales,  requires  that  it 
be  adhered  to:  Langyher  v.  Patterson  and  Bash,  77  Va.  470; 
Coles  V.  Coles,  83  Va.  525;  Todd  v.  Gallego  Mills,  84  Va.  586. 

In  the  light  of  these  principles,  it  is  very  clear  that  the 
decree  complained  of  must  be  afl&rmed.  The  sale  which  was 
sought  to  be  set  aside  was  not  confirmed  conditionally,  as  the 
appellant  contends  it  was,  but  absolutely.  The  unequivocal 
terms  of  the  decree  leave  no  room  for  doubt  upon  this  point. 
And  unless  there  was  mala  fides  on  the  part  of  the  purchaser, 
the  fact  that  the  terms  of  sale  had  not  been  complied  with 
when  the  report  was  confirmed  does  not  affect  the  case.  The 
equitable  title  passes  to  the  purchaser  at  a  judicial  sale,  not  by 
virtue  of  his  compliance  with  the  terms  of  sale,  but  by  the 
confirmation  of  the  sale  by  the  court;  and  while  it  is  usual 
and  proper  to  require  compliance  with  the  terms  of  sale  before 
the  report  is  acted  upon,  yet  if  this  is  not  required,  and  the 
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Bale  is  confirmed,  the  rights  of  the  purchaser  are  the  same  as 
if  the  terms  had  been  complied  with,  pro\dded  his  conduct  has 
been  fair,  and  not  to  the  prejudice  of  any  other  party  And  so, 
reciprocally,  he  may  be  compelled  to  complete  his  purchase  as 
fully  in  the  one  case  as  in  the  other. 

It  is  contended,  however,  that  the  purchaser  in  the  present 
case  has  not  dealt  fairly  with  the  court;  that  its  bid  was  made 
with  the  sinister  purpose  of  making  compliance  with  its  con- 
tract contingent  upon  the  result  of  certain  experiments  to  be 
made  on  its  own  land  adjoining  the  property  in  question,  and 
therefore  that  the  sale  ought  to  be  rescinded.  But  this  posi- 
tion is  not  supported  by  the  recerd.  Those  operations  were 
commenced  and  publicly  conducted  before  the  sale  was  made. 
Indeed,  the  fact  was  published  to  the  world,  in  the  printed  ad- 
vertisements of  sale,  as  one  of  the  inducements  to  the  purchase 
of  the  land,  and  it  is  not  unreasonable  to  suppose  that  it 
favorably  affected  the  sale  to  the  advantage  of  the  appellant. 
At  all  events,  the  sale  was  reported  as  an  excellent  one,  and 
promptly  confirmed,  without  any  exception  having  been  taken 
to  the  report. 

Moreover,  fraud  or  misconduct,  when  relied  on  as  a  ground 
for  rescinding  a  contract,  must  not  only  be  clearly  proved,  but 
it  must  be  distinctly  charged  in  the  pleadings.  And  if  not  so 
charged,  evidence  to  prove  it  is  irrelevant,  and  ought  to  be 
suppressed  as  improperly  taken,  no  matter  how  strong  a  case 
it  may  show:  Thompson  v.  Jackson,  3  Rand.  504;  15  Am.  Dec. 
721;  SouthaU  v.  Farish,  85  Va.  403,  and  cases  cited. 

The  application  of  this  rule  is  decisive  here.  The  petition, 
as  we  will  call  it,  which  was  filed  by  the  plaintiffs  in  the  court 
below,  merely  alleges  the  fact  of  the  discovery  of  a  valuable 
vein  of  coke  by  the  purchaser  on  its  own  land  since  the  confir- 
mation of  the  sale,  and  that  the  plaintiffs  believed  that,  in  con- 
sequence of  that  discovery,  an  application  would  be  made  by 
the  purchaser  to  the  court  to  be  allowed  to  complete  its  pur- 
chase. But  this,  at  most,  is  only  a  vague  and  inferential 
charge,  which  falls  far  short  of  the  requirements  of  the  rule 
above  mentioned;  and,  besides,  we  have  been  unable  to  discover 
any  evidence  in  the  record  upon  which  fraud  or  bad  faith  can 
be  imputed  to  the  purchaser.  Fraud,  even  when  distinctly 
charged,  must  be  clearly  proved:  Hickman's  Ex'r  v.  Trout,  83 
Va.  478.  "If  the  fraud  is  not  strictly  and  clearly  proved  as  it 
is  alleged,  although  the  party  against  whom  relief  is  sought 
may  not  have  been  perfectly  clear  in  his  dealings,  no  relief 


March,  1889. J  Virginia  Fire  etc.  Ins.  Co.  v.  Cottrell.     113 

can  be  had."  Hordes  AdmW  v.  Colbert,  28  Gratt.  49;  Mathews 
V.  Crockett,  82  Va.  394;  Houghton  v.  Graybill,  82  Va.  573. 

Nor  does  it  appear  that  the  purchaser  was  not  able  to  per- 
form its  contract  when  the  sale  was  confirmed,  and  as  no  per- 
sonal security  was  required  by  the  terms  of  sale,  no  injustice 
ifi  shown  to  have  been  done  by  the  confirmation  of  the  sale 
before  the  terms  were  complied  with;  for  had  they  been  pre- 
viously complied  with,  the  security  would  have  been  substan- 
tially the  same  as  it  is.  it  is  evident  the  sale  was  considered, 
at  the  time,  a  good  one  by  the  parties  in  interest,  and  that 
they  were  not  only  willing,  but  anxious  it  should  be  confirmed, 
although  the  report  expressly  stated  that  the  terms  had  not 
been  complied  with,  but  that  the  counsel  for  the  purchaser 
had  assured  the  commissioners  they  would  be.  The  value  of 
the  property,  however,  has  since  increased,  and  the  sale  is  now 
sought  to  be  rescinded.  But  we  are  constrained  to  say  that 
we  perceive  no  more  reason,  under  the  circumstances  of  the 
case,  for  rescinding  the  sale  than  there  would  be  to  discharge 
the  purchaser  from  its  contract  if  the  result  of  the  experiment* 
above  mentioned  had  been  the  opposite  of  what  they  were. 

The  appellant  lays  much  stress  on  the  delay  of  the  pur- 
chaser in  complying  with  the  terms  of  sale  after  confirmation 
of  the  report;  but  that  is  fairly  explained,  we  think,  by  the 
record.  On  the  return  day  of  the  rule  to  show  cause  why  the 
land  should  not  be  resold,  the  purchaser,  by  counsel,  appeared 
in  court  and  announced  its  readiness  to  answer,  but  no  action 
upon  the  rule  was  taken.  Why  the  matter  was  dropped  does 
not  appear,  but  the  inference  is,  that  the  delinquency  of  the 
purchaser  up  to  that  time  was  condoned.  And  before  the 
second  rule  was  gotten  out,  the  whole  of  the  first  deferred 
payment  was  tendered  to  the  commissioners  (the  day  before 
it  fell  due),  together  with  the  cash  payment,  and  accrued  in- 
terest thereon,  and  also  the  purchaser's  note  for  the  second 
and  last  deferred  payment.  The  tender,  however,  was  not 
accepted,  and  without  knowledge  of  the  fact  that  it  had  been 
made,  the  court  ordered  the  rule  to  be  issued. 

To  this  rule  the  purchaser  filed  its  answer,  renewing  the 
tender  it  had  made  to  the  commissioners,  and  averring  that 
it  would  have  complied  with  its  contract  at  any  time  after 
the  sale  if  it  had  been  required  to  do  so.  The  court  there- 
upon accepted  the  tender  and  discharged  the  rule,  and  in  this 
there  was  no  error.  In  the  absence  of  fraud  or  misconduct, 
the  payment  of  interest  on  the  cash  payment  was  an  equiva- 
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lent  for  the  default  of  the  purchaeer,  and  hence  no  one  has 
been  injured:  Smith's  ExW  v.  Profitt,  82  Va.  832,  849.  Ordi- 
narily, in  such  cases,  time  is  not  of  the  essence  of  the  con- 
tract, and  to  justify  the  rescission  of  an  executed  contract,  or 
a  sale  which  has  been  confirmed,  there  must  be  some  objec- 
tion which  goes  to  the  substance  of  the  contract:  Tfiompson  v. 
Jackson,  3  Rand.  504;  15  Am.  Dec.  721. 

It  is  hardly  necessary  to  add,  after  what  has  been  said, 
that,  in  our  opinion,  there  is  no  analogy  between  the  present 
case  and  Merchants'  Bank  v.  Campbell,  75  Va.  455,  relied  on 
by  the  appellant.  In  that  case,  the  purchasers,  before  con- 
firmation of  the  sale,  discovered,  underneath  the  land  for 
which  they  had  bid,  a  cave  of  vast  proportions  and  beauty, 
■which  enormously  added  to  the  value  of  the  property.  And 
after  making  the  discovery,  they  carefully  stopped  up  the  en- 
trance to  the  cave,  and  falsely  reported  that  it  was  nothing 
but  a  mud-hole.  This  was  a  palpable  fraud,  as  the  court 
held,  and  upon  that  ground  the  sale  was  rescinded.  We  do 
not  see  how  any  other  conclusion  could  have  been  reached; 
nor  do  we  understand  the  court  as  intending  to  go  further 
than  to  announce  the  doctrine  as  well  established,  both  in 
England  and  America,  that  for  fraud,  misrepresentation,  or 
injurious  mistake,  a  sale,  whether  confirmed  or  not,  will  be 
set  aside,  and  the  property  again  sent  into  the  market  and  re- 
sold,— a  proposition  in  harmony  with  what  has  already  been 
said.  See  also  Talley  v.  Starke,  6  Gratt  339;  Watson  v.  Hoy, 
28  Gratt  698. 

Decree  aflfirmed.  

Judicial  Sales  —  Skthno  Asidb.  —  Where  sales  are  made  by  authority 
<i  the  court,  the  contract  is  not  regarded  as  consummated  until  confirma- 
tion, but  after  confirmation  the  sale  will  not  be  disturbed  except  for  fraud, 
accident,  or  mistake:  Houston  v.  Aycock,  5  Sneed,  406;  73  Am.  Dec.  131, 
*nd  note;  Breiaer  v.  Herbei-i,  30  Md.  301;  96  Am.  Dec.  582;  Bart  v.  Burch, 
130  III,  427;  Morrow  v.  McGh-egor,  49  Ark.  67;  Todd  v.  Oalleffo  etc.  Mfg.  Co., 
84  Va.  586;  Freeman  on  Executions,  sees.  305-310. 

Judicial  Sales  —  Setting  Aside  —  Remedy.  —  The  remedy  is  ordinarily 
by  a  motion  to  set  aside  the  sale:  Clark  v.  Allen,  87  Ala.  198;  but  when  any 
distinct  ground  <^  equity  intervenes,  or  when  a  motion  to  set  aside  is  not  a 
complete  and  adequate  remedy,  a  court  of  equity  will  set  aside  the  sale 
for  sufficient  cause:  Clark  t.  ilAen,  87  Ala.  198;  Caichinga  r.  Sarcroto,  49 
^k.  2a 
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Niagara  Fire  Insurance  Company  v.  Elliott. 

[86  Virginia,  962.1 
Iksuranck  on  Articlbs  Contained  in  a  Certain  Livbht-stable,  such 
as  harness  and  carriages,  which  the  insurer  knows  are  kept  in  constant 
use,  and  therefore  often  in  need  of  repairs,  remains  in  force  while  such 
articles  are  temporarily  absent  from  the  stable  for  the  purpose  of  being 
repaired,  and  if  they  are  destroyed  by  fire  during  such  absence,  a  re- 
covery may  be  had  for  the  loss  thereby  sustained. 

R.  0.  H.  Kean,  for  the  plaintiff  in  error. 

Kirkpatriek  and  Blackford,  and  W.  M.  Idle,  for  the  defendant 
in  error. 

HiNTON,  J.  This  is  an  action  upon  a  policy  of  insurance 
to  recover  of  the  defendant  company  their  pro  rata  share  of 
the  loss  upon  three  vehicles  which  were  destroyed  by  fire,  in 
the  city  of  Lynchburg,  on  the  twenty-seventh  day  of  Febru- 
ary, 1887,  the  residue  being  claimed  of  the  Fire  Association  of 
Philadelphia,  a  company  in  which  the  plaintifiFs  also  held  a 
policy.  At  the  time  of  the  fire,  these  vehicles  were  not  in  the 
livery  and  sales  stable,  where  they  were  kept,  except  when  in 
use,  but  were  several  hundred  yards  off,  at  a  carriage  repair- 
shop,  whither  they  had  been  sent  for  repairs.  The  language 
of  the  policy  is,  that  the  said  company,  in  consideration  of  the 
premium,  "  does  insure  Elliott  and  Doss  to  the  amount  of  fif- 
teen hundred  dollars,  on  carriages,  buggies,  hacks,  and  har- 
ness, their  own  or  sold,  until  removed,  contained  in  the 
framed  metal  building  and  framed  addition  thereto,  No.  916 
Lynch  Street,  Lynchburg,  Virginia,  occupied  as  a  livery  and 
sales  stable."  Under  this  state  of  facts,  the  general,  and  in- 
deed the  only,  question  presented  for  decision  is,  whether  the 
property  destroyed  was  covered  by  the  policy  at  the  time  of 
the  burning.  It  is  not  denied  that  this  property  came  within 
the  protection  of  the  policy  as  often  as  it  was  returned  to  the 
stable,  but  it  is  argued  that  it  was  the  purpose  of  the  company 
to  indemnify  the  insured  for  any  loss  by  fire  in  that  building, 
and  not  elsewhere.  Now,  is  this  so?  No  rule  is  better  settled 
than  that  contracts  of  this  character  must  receive  a  fair  and 
reasonable  interpretation.  To  use  the  language  of  Nelson, 
C.  J.,  in  Turley  v.  North  American  F.  Ins.  Co.,  25  Wend.  374, 
"  its  intent  and  substance,  as  derived  from  the  language  used, 
should  be  regarded."  But,  says  he,  "  there  is  no  more  rea- 
son for  claiming  a  strict,  literal  compliance  with  its  terms  than 
in  ordinary  contracts.      Full  legal  effect  should  always  be 
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given  to  H  for  the  purpose  of  guarding  the  company  against 
fraud  or  imposition.  Beyond  this,  we  would  be  sacrificing 
substance  to  form,  —  following  words,  rather  than  ideas." 

Now,  bearing  in  mind  the  observations  of  Lord  Mansfield  in 
Petty  V.  Royal  Exchange  Assurance,  1  Burr,  341,  that  the  in- 
surer, in  estimating  the  price  at  which  he  is  willing  to  indem- 
nify the  insured,  must  have  under  his  consideration  the  nature 
of  the  business,  and  the  usual  course  and  manner  of  conduct- 
ing it;  and  everything  done  in  the  usual  course  must  have 
been  foreseen  and  in  contemplation  at  the  time  he  engaged, 
and  that  he  takes  the  risk  upon  the  supposition  that  what  is 
usual  or  necessary  will  be  done.  Should  the  words  "  con- 
tained in,"  upon  which  the  plaintiff  in  error  rests  its  conten- 
tion, be  construed  to  restrict  the  liability  of  the  company  to 
the  use  of  the  property  at  the  place  specified,  or  should  those 
words,  when  used  with  respect  to  property  of  the  kind  de- 
stroyed, be  construed  as  merely  designating  the  accustomed 
place  of  deposit  of  the  property  when  not  in  use,  or  being  used 
for  some  purpose  incidental  to  its  use?  Where  merchandise 
kept  in  stock,  or  carriages  kept  in  a  carriage-maker's  establish- 
ment for  sale,  are  insured,  there  is  nothing  in  the  nature  of  the 
property  to  indicate  that  it  will  be  removed  before  it  is  sold, 
and  hence  the  insurer  may  be  supposed  to  have  underwritten 
the  policy  upon  the  idea  that  the  property  would  be  entitled  to 
whatever  protection  the  character  of  the  building  and  its  situa- 
tion might  aflTord,  and  that  it  should  be  exempt  from  the  risks 
incident  to  temporary  removals,  or  to  the  use  of  the  property  at 
other  than  the  specified  place  of  location.  But  where  the  prop- 
erty is  of  such  a  kind  that  it  must  be  kept  in  constant  use, 
and  therefore  of  necessity  be  often  in  need  of  repairs,  no  room 
for  such  an  inference  can  exist;  and  in  such  a  case  we  are  con- 
strained, by  every  principle  applicable  to  the  construction  of 
contracts  of  this  kind,  to  hold  that  the  words  "  contained  in  " 
were  used  to  designate  the  usual  place  of  deposit  for  the  prop- 
erty when  not  in  use,  or  while  being  prepared  for  use.  As 
was  said  by  Adams,  J.,  in  MeCluer  v.  Qirard  F.  A  M.  Ins.  Co., 
43  Iowa,  349,  22  Am.  Rep.  249,  the  words  "  contained  in  "  are, 
in  cases  of  this  kind,  synonymous  with  the  word  "  kept,"  and 
yet  it  would  hardly  be  maintained  that  a  plaintiff  who  had 
signed  an  application  in  which  he  had  said  that  he  kept  his 
carriage  in  his  barn  would  be  deprived  of  the  benefits  of  the 
policy  merely  because  at  the  moment  he  obtained  the  policy 
it  was  standing  at  the  door  of  the  insurer's  office,  and  was 
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there  coneumed  by  fire.  To  the  same  effect  is  the  great  ourrent 
of  authority:  AfcCItwr  v.  Girard  F.  &  M.  Ina.  Co,^  43  Iowa,  849; 
22  Am.  Rep.  249;  Peterson  v.  Mississippi  Vcd.  Ins.  Co.,  24  Iowa, 
494;  95  Am.  Dec.  748;  Noyes  v.  Northwestern  etc  Ins.  Co.,  64 
Wis.  415;  54  Am.  Rep.  631;  Longueville  v.  Western  Assurance 
Co.,  51  Iowa,  553;  33  Am.  Rep.  146;  Fitchburg  R.  R  Co.  v. 
Charlestovm  etc.  Ins.  Co.,  7  Gray,  64;  Holbrook  v.  St.  Paid  etc. 
Ins.  Co.,  26  Minn.  229;  MUls  v.  Farmers*  Ins.  Co.,  37  Iowa,  400; 
Lyons  v.  Providence  W.  Ins.  Co.,  14  R.  1. 109;  51  Am.  Rep.  364; 
and  1  Wood  on  Insurance,  115  et  seq.  There  is  no  error  in 
the  judgment  complained  of,  and  it  must  be  affirmed. 


FiB>  iNsmtAHOB  —  CioMSTRUcnoN  ov  Pouor.  —  As  to  th«  meaning  of  tb« 
words  '*  eoBiaiiMd  in,"  u  used  in  insniunee  poUcies,  see  Lpons  v.  Providenee 
W.  Int.  Ok,  It  R.  L  347;  43  Am.  Rep.  8S.  snd  note  H,  36}  Bmgikky.  Franh- 
«N  F.  Iiu.  Ob.,  66  Mich.  S73;  64  Am.  Rep.  377. 

IirsuBAiroB  ov  Moymblm  Pbopbbtt,  Iifounnsa  I^tx^stook,  Bra,  aks  thb 
Erraor  of  RsiiOTAirf  See  note  to  Ftltnomr,  Mktimlfft  VaL  JmkOL,96  Am. 
DmlTU-TSU 
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Kendall  v.  Fret. 

[74  WISCOMBIH,  26.J 

XhKmRKur  «v  Mukioipal  Officers.  —  A  Coubt  or  Equitt  will  kot 
Uin»BTAKii  TO  Control  the  judgment  of  the  commoa  council  of  a  ma- 
nioipal  corporation,  and  compel  them  to  build  a  public  hall  upon  a  lot 
which  they  do  not  think  is  suitable  or  convenient  for  that  purpose, 
tbongh  the  municipality  had  previously  accepted  the  conveyance  of  such 
lot  upon  the  condition  that  auch  hall  should  be  built  thereon. 

Bqvitt  Possesses  No  Power  to  Revise,  Control,  or  Correct  the  Ac- 
nov  of  Public,  Political,  or  Executivb  Officers  or  bodies  at  the 
nit  of  a  private  person,  except  as  incidental  to  the  protection  of  some 
private  right,  or  the  prevention  of  some  private  wrong,  and  then  only 
when  the  case  falls  witnin  some  acknowledged  and  well-defined  head  of 
ecfuity  jurisprudence. 

Municipal  Corporation.  —  dNE  Common  Council  of  a  City  cannot 
Bind  rrs  Subsequent  Officials  to  build  a  hall  upon  a  particular  lot,  if 
the  latter  believe  such  lot  is  not  an  advantageous  and  suitable  site  for 
Buoh  building. 

Action  against  the  may«r  and  other  oflBcers  of  the  city  of 
Hartford,  as  well  as  against  the  city,  to  compel  the  specific 
performance  of  a  contract  to  erect  a  city  hall  upon  a  lot  which 
the  plaintiffs  had  conveyed  to  the  city  for  that  purpose,  and  to 
enjoin  the  erection  of  such  hall  upon  any  other  site.  The  con- 
veyance from  the  plaintiflfs  to  the  city  contained  the  following 
conditions:  "The  second  party  is  to  construct  and  maintain  on 
said  premises  a  city  hall  building  of  not  less  than  two  stories 
above  basement;  basement  wall  to  be  of  stone,  above  base- 
ment of  solid  brick  not  less  than  one  foot  thick,  with  metal  or 
gravel  roof;  and  a  failure  of  said  city  to  maintain  such 
building  for  five  years  at  any  time  shall  work  a  reversion  of 

118 


Jan.  1889.]  Kendall  v.  Frey.  11» 

said  lot  to  said  first  parties."  The  lower  court  granted  an  in- 
junction restraining  the  defendants  during  the  pendency  of  the 
action,  but  afterwards  dissolved  such  injunction,  and  this  ap- 
peal was  from  the  order  of  dissolution. 

H.  W.  Sawyer,  for  the  appellants. 

\      Winkler,  Flanders,  Smith,  Bottum,  and  Vilas,  for  the  respond- 
ents. 

CoLB,  C.  J.  If  we  rightly  understand  this  case,  the  action 
is  brought  to  enforce  the  specific  performance  of  a  contract  to 
erect  a  city  hall  and  lock-up  upon  a  lot  mentioned  in  the  com- 
plaint, and  to  restrain  the  common  council  from  building  or 
attempting  to  erect  such  building  upon  another  lot.  It  appears 
from  the  complaint  and  supporting  afiidavits  that  the  officers 
of  the  city,  in  1887,  purchased  of  the  firm  of  Kendall  &  Co. 
a  lot  upon  which  to  erect  a  city  hall  and  lock-up.  According 
to  the  conditions  in  the  deed  of  conveyance,  the  building  to  be 
erected  was  to  be  of  a  certain  height  and  constructed  of  speci- 
fied materials,  and  in  case  the  city  failed  to  maintain  the 
building  on  the  lot  for  five  years,  the  title  should  revert  to  the 
grantors.  The  city  accepted  the  conveyance,  and  took  steps-^ 
preparatory  to  the  erection  of  the  building.  Some  time  sub- 
sequently the  city  obtained  another  lot,  by  gift  or  purchase, 
which  was  deemed  more  convenient  and  suitable  for  a  public 
hall  site,  and  abandoned  the  notion  of  building  on  the  Kendall 
lot  It  is  alleged  that  the  officers  of  the  city  threaten,  or  ar& 
preparing,  to  erect  the  city  hall  upon  the  new  lot.  Hence  this 
action  to  compel  them  to  erect  the  building  upon  the  Kendall 
lot,  and  enjoin  them  from  erecting  it  on  any  other  lot. 

It  seems  to  us  there  are  serious  objections  to  granting  the 
relief  asked  for  in  this  suit.  Mr.  Justice  Story  says  it  has 
been  a  matter  of  some  conflict  of  opinion  how  far  courts  of 
equity  ought  to  entertain  a  suit  for  the  specific  performance 
of  a  covenant  to  build  or  rebuild  a  house  of  a  specified  forra 
and  size  on  particular  land.  In  the  earlier  cases  the  jurisdic- 
tion was  maintained,  but  in  the  more  recent  authorities  the 
doctrine  has  been  denied,  and  courts  of  equity  have  not  en- 
forced such  a  covenant:  See  2  Story's  Eq.  Jur.,  sees.  725,  726; 
Fry  on  Specific  Performance,  sees.  65-76;  Beck  y.  Allison,  56- 
N.  Y.  866;  15  Am,  Rep.  430;  Danforth  v.  Philadelphia  etc.Ry 
Co.,  30  N.  J.  Eq.  12;  Oregonian  Ry  Co.  v.  Oregon  Wy  etc.  Co.^ 
11  Saw.  33.     Furthermore,  there  are  the  most  cogent  reason* 
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why  the  court  should  refuse  to  decree  the  specific  performance 
of  the  agreement  to  build  the  city  hall  on  the  Kendall  lot. 
The  matter  of  erecting  a  public  building  which  shall  furnish 
suitable  accommodations  for  the  business  and  needs  of  the 
city  is  eminently  a  question  for  the  common  council  to  decide. 
In  the  decision  of  the  question,  the  common  council  exercises 
its  judgment  and  discretion,  and  determines  to  erect  a  build- 
ing, we  must  presume,  where  it  will  best  meet  the  general 
convenience  and  wants  of  the  corporation.  Certainly,  a  court 
of  equity  ought  not  to  interfere  to  control  or  revise  the  discre- 
tion and  judgment  of  the  common  council,  if  it  acts  honestly 
in  the  matter.  How  and  where  a  public  building  shall  be 
erected  is  necessarily  a  question  of  public  policy,  and  involves 
a  variety  of  considerations.  The  common  council  is  vested 
by  law  with  full  authority  to  decide  them.  The  court  cannot 
wisely  review  their  action  on  such  a  subject.  It  seems  to  us 
that  this  view  is  sound  and  rational. 

It  appears  that  the  plaintiffs  own  other  lots  and  valuable  prop- 
erty adjacent  to  and  in  close  proximity  to  the  Kendall  lot;  and 
it  is  alleged  that  the  construction  of  the  city  hall  upon  that  lot 
would  be  of  great  benefit  and  advantage  to  the  plaintiffs,  and 
would  greatly  increase  the  value  of  their  property,  and  for 
that  reason  they  offered  and  sold  to  the  city  the  lot  they  did 
for  much  less  than  its  actual  value,  relying  upon  the  agree- 
ment that  the  city  hall  would  be  built  thereon.  But  this 
furnishes  no  sufficient  ground  for  enforcing  the  specific  per- 
formance of  the  contract  to  erect  the  city  hall  upon  that  par- 
ticular lot.  If  the  plaintiffs  shall  sustain  any  loss  by  reason 
of  the  breach  of  the  contract  on  the  part  of  the  city,  they  have 
their  legal  remedy  for  the  damages.  It  is  much  better  that 
the  plaintiffs  should  resort  to  that  remedy  than  that  a  court 
of  equity  should  undertake  to  control  the  judgment  of  a  com- 
mon council,  and  compel  them  to  build  the  public  hall  upon 
the  lot  which  they  do  not  think  is  suitable  or  convenient  for 
the  purpose.  It  is  by  no  means  clear  that  the  plaintiffs  have 
not  an  adequate  remedy  at  law  for  any  damage  which  they 
may  sustain  if  the  city  builds  upon  the  other  site.  If  the 
new  site  is  more  ample  aud  favorable  every  way  for  the  pub- 
lic building,  it  would  be  the  plain  duty  of  the  common  council 
to  adopt  and  build  upon  it.  The  common  council  should  act 
solely  with  reference  to  the  best  interests  of  the  municipality, 
rather  than  from  regard  to  the  advantage  of  individual  lot- 
ownerSi      It  was  certainly  not  competent    for  the  common 
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council  of  1887  to  bind  the  subsequent  city  officials  to  build 
the  hall  upon  a  particular  lot,  if  the  latter  believed  that  such 
lot  was  not  an  advantageous  and  suitable  site  for  such  a  build- 
ing. The  city  officers  should  endeavor  to  promote  the  public 
interest,  and  consult  only  the  wants  of  the  people  in  making 
such  improvements.  It  is  further  urged  that  the  title  to  the 
new  site  is  not  perfect;  but  conceding  that  to  be  so,  still  this 
fact  affords  no  ground  for  an  injunction  at  the  suit  of  the 
plaintiflfs.  "The  general  principle  that  equity  possesses  no 
power  to  revise,  control,  or  correct  the  action  of  public,  politi- 
cal, or  executive  officers  or  bodies  is,  of  course,  well  under- 
stood. It  never  does  so  at  the  suit  of  a  private  person,  except 
as  incidental  and  subsidiary  to  the  protection  of  some  private 
right,  or  the  prevention  of  some  private  wrong,  and  then  only 
where  the  case  falls  within  some  acknowledged  and  well-de- 
fined head  of  equity  jurisprudence":  Judd  v.  Fox  Lake,  28 
Wis.  587.  The  common  council  had  authority  under  the 
charter  to  acquire  the  real  estate  in  question  for  the  city-hall 
site,  and  if  they  acted  prudently  in  the  exercise  of  their  best 
judgment,  their  discretion  will  not  be  revised  or  controlled  by 
a  court  of  equity:  Konrad  v.  Rogers^  70  Wis.  492.  These  ob- 
servations are  sufficient  to  show  that  the  court  below  properly 
dissolved  the  injunction. 
The  order  of  the  circuit  court  is  affirmed. 


MxTNioiPAi.  Corporations  are  not  Liablb  for  their  acts  which  are  legis- 
lative or  judicial  in  their  nature,  involving  the  nse  of  discretion:  HUchina  v. 
Mayor  etc.  qfFrostburg,  68  Md.  100;  6  Am.  St.  Rep.  422,  and  note;  note  to 
Floumoy  v.  JefferaonvilU,  79  Am.  Dec.  475,  476;  Stackhouse  v.  LafayMey  26 
Ind.  17;  89  Am.- Deo.  450,  and  note.  Township  officers  are  not  personally 
liable  for  acts  done  honestly  in  the  exercise  of  the  discretion  which  the  law 
gives  them:  Ytaly  v.  Fink,  43  Fa.  St.  212;  82  Am.  Dec.  556.  Compare  Am- 
ftnt  V.  Kaktmatoot  75  Mich.  228;  13  Am.  St.  Bep.  432,  and  note. 
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Haiqht  V.  Hall. 

[74  Wisconsin,  152.] 
Ouvmr,  WHAT  Convetanob  Excludes.  —  Husband  cah  havb  No  Estatb 
AS  Tbnant  by  CcRTBar,  when  the  conveyance  by  which  title  is  vested  in 
bis  wife  declares  that  she  is  "to  have  and  to  hold  the  said  granted  prem- 
ises, with  all  the  privileges  and  appurtenances  to  the  same  belonging,  to 
her,  to  her  sole  support  and  use,  free  from  the  interference  and  control 
of  her  said  husband,  or  any  husband,  and  her  heirs  and  assigns,  to  her 
and  their  only  proper  use  and  benefit  forever. " 

Ejectment  by  the  plaintiffs,  as  children  and  heirs  at  law  of 
8elina  Haight,  deceased,  the  first  wife  of  Augustus  Haight. 
Judgment  was  entered  in  favor  of  the  defendants,  and  the 
plaintiffs  appealed. 

C.  W.  FelJcer,  for  the  appellants. 

Weishrodj  Harahaw,  and  Nevitt,  for  the  respondents. 

Cole,  C.  J.  In  1865,  Mrs.  Ann  M.  Paige  conveyed  to  her 
daughter,  Selina  B.  Haight,  by  a  warranty  deed,  the  premises 
in  controversy.  The  grantee  was  then  the  wife  of  Augustus 
Haight.  The  deed  was  in  the  usual  form,  except  the  habendum 
clause  contains  this  language:  "  To  have  and  to  hold  the  said 
granted  premises,  with  all  the  privileges  and  appurtenances 
to  the  same  belonging,  to  her,  the  said  Selina  B.  Haight,  to  her 
sole  and  separate  use,  free  from  the  interference  or  control  of 
her  said  husband,  or  any  husband,  and  her  heirs  and  assigns, 
to  her  and  their  only  proper  use  and  benefit  forever."  The 
sole  question  for  consideration  is.  Did  Augustus  Haight  become 
tenant  by  the  curtesy  in  the  premises  on  the  death  of  his  wife, 
the  grantee  in  the  deed?  On  the  part  of  the  appellants,  it  is 
insisted  that,  upon  the  death  of  their  mother,  they  took  the 
premises  by  descent,  discharged  from  any  estate  by  the  curtesy, 
and  that  this  is  the  only  reasonable  construction  which  can  be 
given  the  clause  of  the  deed  above  quoted.  We  are  inclined 
to  adopt  this  view  of  the  case  as  correct. 

It  is  a  cardinal  rule  in  the  constrction  of  instruments,  that 
such  a  construction,  if  possible,  should  be  adopted  which  will 
give  some  effect  to  all  the  words  of  the  instrument  and  render 
all  parts  operative.  Now,  if  the  tenancy  by  the  curtesy  was 
not  cut  off  by  the  clause  of  the  conveyance,  then  it  is  obvious 
ttiat,  on  the  death  of  Mrs.  Haight  intestate,  her  husband  took 
that  estate;  and  the  language  in  the  deed,  that  the  grantee 
shall  hold  the  premises  to  her  sole  and  separate  use,  free  from 
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the  interference  or  control  of  her  husband,  her  heirs  and 
assigns,  to  her  and  their  only  proper  use  and  benefit  forever, 
has  no  force  whatever  given  to  it;  for,  under  the  statute  as  it 
then  and  now  exists,  real  estate  conveyed  to  the  wife  during 
coverture  became  her  sole  and  separate  property,  which  she 
could  hold  to  her  sole  and  separate  use  in  the  same  manner 
and  with  the  like  effect  as  if  she  were  unmarried:  R.  S.  1858, 
c.  95.  It  is  difficult  for  us  to  conceive  of  any  other  object  or 
purpose  the  grantor  had  in  restricting  the  grant  to  the  grantee, 
and  to  her  heirs  and  assigns,  to  her  and  their  only  proper  use 
and  benefit  forever,  free  from  all  interference  or  control  of  the 
husband,  unless  the  intention  was  to  exclude  the  estate  by 
the  curtesy;  for  how  could  the  husband  take  that  estate  if 
the  use  and  enjoyment  of  the  property  were  to  belong  to  the 
grantee  and  heirs?  He  certainly  could  not  acquire  such  an 
estate  without  depriving  the  heirs  of  the  exclusive  use  which 
it  is  plainly  manifest  it  was  intended  they  should  enjoy. 

We  cannot  express  our  views  on  this  point  better  than  to 
quote  the  language  of  the  court  in  Pool  v.  Blakie,  53  111.  495. 
*'  It  seems  to  us  the  intention  of  the  grantor  is  so  plainly  ex- 
pressed in  the  deed  as  to  place  it  beyond  question  or  contro- 
versy. The  intention  is  most  clearly  manifested  to  exclude 
the  husband  from  any  participating  or  interest  in  the  estate 
granted.  The  expression  is  clear  and  distinct,  that  neither 
her  present  husband  nor  any  future  husband  should  have  any 
estate  in  the  land.  It  is  true,  the  words  '  that  the  husband, 
present  or  future,  shall  not  be  tenant  by  the  curtesy,'  are  not 
used,  but  equivalent  words  are,  manifesting  most  clearly  the 
design  and  purpose  of  the  gift  that  it  should  be  placed  in  such 
a  position  that  the  creditors  of  her  husband  could  not  disturb 
her  in  the  enjoyment  of  the  estate.  ....  This  intent  must  be 
carried  out  by  the  courts,  if  in  so  doing  no  rule  of  law  is  vio- 
lated or  sound  public  policy  disturbed."  In  the  Illinois  case 
the  question  presented  was  somewhat  difierent  from  the  one 
under  consideration.  The  question  there  was,  whether  the 
grantee  took  an  estate  for  life  merely,  or  an  estate  of  inheri- 
tance in  fee,  with  power  of  disposal  by  will.  But  still  the  court 
had  to  construe  a  clause  in  a  deed  quite  similar  to  the  one  be- 
fore us.  The  language  used,  therefore,  is  entirely  applicable 
to  the  question  here.  See  also  Monroe  v.  Van  Meter,  100  111. 
348,  where  a  similar  question  was  considered. 

The  counsel  for  the  respondents  has  referred  to  many  cases 
which  hold  that  the  husband's  estate  by  the  curtesy  will  arise 
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in  him  at  the  time  of  the  death  of  his  wife,  though  the  limita- 
tion to  her  is  for  his  sole  and  separate  use,  exclusive  of  any 
interest,  interference,  or  control  of  her  husband.  We  have 
examined  these  cases,  but  do  not  deem  it  necessary  to  com- 
ment on  them,  further  than  to  add  the  remark,  that,  as  we 
understand  them,  it  is  generally  a  question  whether  the  deed 
or  will  intended  to  exclude  the  husband  from  the  curtesy.  If 
the  evident  intent  of  the  will  or  deed  is  to  exclude  him  from 
such  estate  in  the  lands  devised  or  granted,  such  intention 
will  prevail.  There  is  often  doubt  from  the  words  used  in  the 
instrument  what  the  intention  was,  but  if  it  is  clear  and  mani- 
fest it  is  carried  into  effect.  The  question  in  Kingsley  v. 
Smithy  14  Wis.  360,  was  whether  the  surviving  husband  was 
entitled  to  an  estate  as  tenant  by  the  curtesy  in  so  much  of 
his  wife's  real  estate  as  descended  to  her  children  by  him,  or 
whether  it  all  went  to  the  children  of  a  former  marriage,  freed 
from  such  tenancy.  The  court  held  that  tenancy  by  the  cur- 
tesy, in  cases  where  the  wife  died  intestate,  was  not  abolished 
by  chapter  95,  Revised  Statutes  of  1858,  but  that  the  husband 
took  an  estate  by  the  curtesy  in  such  lands  as  descended  to 
the  children  of  the  second  marriage.  The  case  is  very  dif- 
ferent from  the  one  before  us. 

As  already  indicated,  we  hold  that  the  only  reasonable  con- 
struction of  the  clause  in  the  deed  is,  that  the  grantor  intended 
to  convey  the  premises  to  her  daughter,  discharged  from  the 
estate  of  tenancy  by  the  curtesy. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  to  the  circuit  court  for  a  new  triaL 

CxntTBST.  —  As  to  yrhen  and  under  what  drcnmstances  tenancy  by  curtesy 
can  exist:  Jackson  ▼.  Johnson,  5  Cow.  74;  16  Am.  Dec.  433,  and  particn< 
larly  note  449-451.  A  husband  has  no  curtesy  in  land  conveyed  to  a  trustee 
for  the  wife's  separate  use,  by  deed  expressly  excluding  the  husband  from  any 
control:  Cochran  v.  O'Hem,  4  Watts  &  S.  95;  39  Am.  Dec,  60.  But  where 
land  was  conveyed  to  a  woman  for  her  separate  use,  free  from  the  control  of 
her  husband,  with  full  power  of  disposition,  in  absence  of  words  clearly  ex- 
pressing a  different  purpose,  the  husband  was  held  entitled  to  his  tenancy 
by  curtesy:  Carter  v.  Dale,  3  Lea,  710;  31  Am.  Bep.  660.  Curtesy  is  not  in- 
cident to  a  life  estate:  Spencer  v.  O'Neill,  100  Mo.  40;  nor  can  it  exist  when 
the  wife's  interest  is  merely  a  remainder  expectant  on  a  prior  estate  whiek 
did  not  determine  daring  the  eoTertare:  Todd  v.  OmaU,  68  Conn.  174 
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[74  WiSCOHSiM,  176.] 
8bBTU»  abb  PbBSTTMBD  to  HAYB  BEBM   OrATQITOITS  WHKH  RBNDKaXD  BT 

A  Stef-dauqhter  while  residing  in  the  family  of  her  step-father,  for 
whose  benefit  they  were  rendered,  unless  she  can  show  an  express  prom- 
ise to  pay  therefor. 

Statutx  or  Fkauds.  —  Agreement  to  Make  a  Dbvisb  ov  Lakd  nr  Consid- 
KRATioy  OF  Services  to  be  Rendered  is  within  the  statute  of  frauds* 
and  therefore  not  enforceable,  though  the  services  have  been  performed 
in  reliance  thereon.  The  same  rule  applies  when  the  agreement  is  to  de- 
vise land  and  bequeath  personalty,  because  the  agreement  being  indi- 
visible, and  failing  in  part,  the  whole  fails. 

SvATUTB  OF  Frauds  —  Part  Performanoi.  — Agreement  to  Devise  Real 
Estate  in  Consideration  of  Services  to  be  Performed  is  not  taken 
out  of  the  operation  of  the  statute  of  frauds  by  the  fact  that  the  services 
are  afterwards  performed  as  stipulated,  and  the  person  performing  them 
is  in  possession  of  the  land  at  the  death  of  the  owner,  where  he  was  not 
put  in  possession  under  such  an  a£;redm«nt»  and  such  possession  had  no 
necessary  reference  thereto. 

Devise,  Failure  to  Make  as  Agreed  upon.  —  Quantum  Meruit  mat  be 
Maintained  for  Services  Rendered  to  a  Stbp-fathbb  by  his  step- 
daughter, in  consideration  of  an  agreement  that  the  former  would  devise 
and  bequeath  his  real  and  personal  property  to  the  latter,  the  step-father 
having  died  without  having  kept  his  agreement,  and  it  being  void  under 
the  statute  of  frauds,  because  not  in  writing. 

Action  to  recover  the  amount  of  a  claim  presented  by  the 
plaintiff  against  the  estate  of  John  Gorman,  deceased,  for  ser- 
vices rendered  by  her  as  his  housekeeper.  The  circuit  court 
directed  judgment  to  be  entered  in  favor  of  the  plaintiff.  The 
facts  upon  which  plaintiff's  claim  was  based  were  as  follows: 
8he  was  a  step-daughter  of  the  deceased,  and  as  such  lived 
with  deceased  and  her  mother  until  the  death  of  the  latter  in 
1879.  Shortly  after  such  death  she  left  the  house  of  the  de- 
cedent and  went  to  live  with  her  brother,  but  was  induced  to 
return  to  the  decedent,  and  become  his  housekeeper,  by  an 
oral  agreement  entered  into  between  them  that  if  she  would 
keep  his  house  and  take  care  of  him  during  the  rest  of  his  life 
he  would  devise  and  bequeath  to  her,  as  compensation  for  her 
services,  all  his  real  and  personal  property.  After  such  agree- 
ment, the  plaintiff  became  the  housekeeper  of  the  decedent, 
and  continued  to  discharge  her  duties  as  such  from  the  Ist  of 
July,  1879,  until  his  death,  in  March,  1887.  He  did  not  make 
any  will.  The  estate  of  which  he  died  seised  consisted  of 
realty  of  the  value  of  $1,300,  and  personalty  of  the  value  of 
$790.     The  defendant  appeals. 
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Van  Dyke  and  Van  Dyke,  for  the  appellant. 
Somera,  SomerSy  and  Dorr,  for  the  respondent. 

Lyon,  J.  Undoubtedly  the  claimant,  Mrs.  Ellis,  being  the 
step-daughter  of  the  decased,  John  Gorman,  and  a  member  of 
his  family,  cannot  recover  against  his  estate  for  her  services 
without  proving  an  express  promise  or  agreement  on  his  part 
to  pay  her  therefor.  And  suoh  promise  or  agreement  must  be 
established  by  direct  and  positive  evidence,  or  by  circum- 
stantial evidence  equivalent  thereto.  It  has  been  so  held  in 
many  cases  in  this  court,  cited  in  the  briefs  of  the  respective 
counsel. 

The  agreement  alleged  in  the  complaint  or  claim  of  Mrs. 
Ellis,  and  found  by  the  court  to  have  been  made,  is,  in  sub- 
stance, that  if  Mrs.  Ellis  would  keep  the  house  of  the  deceased, 
and  take  care  of  him  during  the  residue  of  his  life,  he  would 
devise  and  bequeath  to  her  all  his  real  and  personal  property 
as  compensation  for  such  services.  The  agreement  was  oral. 
When  it  was  made,  and  when  John  Gorman  died,  his  estate 
consisted  of  both  real  and  personal  property,  but  the  most  of 
it  was  real  estate. 

It  is  claimed  on  behalf  of  the  administrator  that  the  testi- 
mony fails  to  prove  the  above  agreement.  Mrs.  Ellis  testified 
as  a  witness  in  her  own  behalf.  She  gave  no  testimony  in 
chief  of  conversations  or  transactions  had  by  her  with  the  de- 
ceased, but  on  her  cross-examination,  in  answer  to  a  question  by 
counsel  for  administrator,  she  testified  that  she  had  read  the 
statement  of  her  claim  in  the  complaint,  and  that  the  same  is 
true.  This  is  direct  and  positive  evidence  of  the  alleged  ex- 
press agreement,  and  is  not  controverted  directly.  Further 
than  this,  other  witnesses  testified,  and  their  testimony  is  not 
disputed,  that  the  deceased  said  to  them,  in  substance,  at  dif- 
ferent times,  that  Mrs.  Ellis  was  to  have  all  his  property  at 
his  death,  and  that  she  understood  it,  or  understood  the  agree- 
ment. In  addition  to  the  above  testimony,  the  fact  that  she 
left  him  when  her  mother  died,  and  only  returned  to  live  with 
him  after  repeated  solicitations,  is  significant.  True,  many  other 
statements  of  the  deceased  were  testified  to,  which,  standing 
alone,  are  little  more  than  expressions  of  his  intention  to  leave 
all  his  property  to  Mrs.  Ellis,  but,  read  in  connection  with  the 
more  direct  and  positive  testimony  of  an  agreement,  they  serve 
to  emphasize  such  testimony.  But,  disregarding  those  expres- 
sions of  intention,  we  think  the  testimony  is  suflScient,  within 

/  • 
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the  rule  above  stated,  to  establish  the  alleged  express  agree- 
ment. We  must  therefore  afl&rm  the  finding  of  the  circuit 
court  in  that  behalf. 

The  agreement  thus  established  is  in  part  for  a  devise  of 
land,  and  the  same  was  not  evidenced  by  any  writing  signed 
by  the  testator.  It  is  therefore  within  the  statute  of  frauds: 
R.  S.,  p.  654,  sec.  2304.  The  fact  that  it  included  personal 
as  well  as  real  estate  does  not  take  it  out  of  the  statute,  even 
as  to  such  personal  estate.  Such  a  contract  is  indivisible,  and 
failing  in  part,  the  whole  fails.  It  was  so  held  in  Clark  v. 
Davidson^  53  Wis.  317.     Such  is  doubtless  the  law. 

When  the  cause  was  on  argument,  a  member  of  the  court 
suggested  to  counsel  the  question  whether  the  contract  was 
not  saved  by  performance  on  the  part  of  Mrs.  Ellis.  But 
such  performance  on  her  part  is  not  alone  sufficient  to  take 
the  agreement  out  of  the  statute  of  frauds.  This  is  well  set- 
tled. True,  Mrs.  Ellis  remained  in  possession  of  the  real  es- 
tate after  the  death  of  John  Gorman;  but  she  was  not  put  in 
possession  under  the  void  agreement,  and  such  possession 
had  no  necessary  reference  thereto.  Had  the  deceased  put 
her  in  possession  under  the  otherwise  void  agreement,  it  is 
probable  we  should  have  a  proper  case  for  specific  perform- 
ance; but  he  did  not  do  so.  The  above  suggestion  to  the 
counsel  was  made  (in  part  at  least)  upon  the  strength  of 
Alderson  v.  Maddison,  L.  R.  5  Ex.  Div.  293.  The  defendant 
in  that  case  was  seeking  the  benefit  of  a  parol  contract  by 
her  employer  to  devise  her  a  life  estate  in  certain  lands  for 
many  years'  service  as  his  housekeeper.  She  fully  performed 
her  agreement,  but  he  died  without  making  her  the  devise. 
Mr.  Justice  Stephen  held,  at  the  trial,  that  the  agreement  was 
originally  within  the  statute  of  frauds,  but  that  the  applica- 
tion of  the  statute  was  barred  by  complete  performance  on 
her  part.  The  rule  there  laid  down  would,  in  like  manner, 
take  the  present  case  out  of  the  statute,  and  give  Mrs.  Ellis 
an  action  upon  the  parol  agreement.  We  find,  however,  that 
the  judgment  of  Mr.  Justice  Stephen  was  reversed  by  the 
court  of  appeal  (L.  R.  7  Q.  B.  Div.  174);  that  court  holding 
that  performance  of  the  parol  agreement  by  the  defendant 
did  not  exclude  the  operation  of  the  statute  of  frauds.  On 
appeal  to  the  house  of  lords,  the  same  rule  was  held,  and  the 
judgment  of  the  court  of  appeal  affirmed:  L.  R.  8  App.  C. 
467.  Such,  also,  seems  to  be  rule  of  this  court:  Blanchard  v. 
McDougal,  6  Wis.  167;  70  Am.  Dec.  458;  Smith  v.  Finch,  8 
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Wis.  245;  Brandeis  v.  Neustadtl,  13  Wis.  142.  We  think,  there- 
fore, that  the  concession  made  on  the  argument  by  counsel  for 
Mrs.  Ellis,  that  the  parol  agreement  to  devise  the  land  to  her 
is  void  under  the  statute,  was  well  advised. 

It  remains  to  be  determined  whether  such  express  agree- 
ment, which  is  void  as  a  contract,  is  a  sufficient  ground  upon 
which  to  base  a  claim  for  compensation  quantum  meruit  for  the 
services  therein  stipulated  for.  It  is  a  verity  in  the  case  that 
the  deceased  expressly  agreed  by  parol  to  pay  Mrs.  Ellis  for 
her  services,  and  that  upon  the  faith  thereof  she  entered  upon 
such  service,  and  continued  therein  until  he  died,  thus  fully 
performing  her  part  of  the  agreement.  Were  this  all,  the 
agreement  would  be  a  valid  express  contract  on  his  part  to 
pay  for  such  services  what  they  were  reasonably  worth.  But 
such  agreement  contains  another  provision  which  renders  it 
void  as  a  contract.  It  would  be  a  severe  rule  to  hold  that, 
merely  because  such  provision  was  included  in  the  parol  con- 
tract, no  doubt  through  the  ignorance  of  both  parties  of  the 
effect  of  it,  Mrs.  Ellis  should  lose  all  compensation  for  eight 
years  of  most  faithful  service,  when  she  stipulated  in  advance 
for  such  compensation,  and  the  deceased  agreed  in  advance 
(no  doubt  in  perfect  good  faith)  to  compensate  her  therefor. 
After  much  investigation  and  thought,  we  have  reached  the  con- 
clusion that  the  case  is  not  governed  by  any  such  harsh  rule. 
The  reasons  which  have  brought  us  to  this  conclusion  will 
now  be  briefly  stated. 

Owing  to  the  relationship  between  Mrs.  Ellis  and  her  step- 
father, and  the  fact  that  she  was  a  member  of  his  family,  the 
legal  presumption,  in  the  absence  of  proof  to  the  contrary,  is, 
that  her  services  were  rendered  gratuitously.  The  burden  is 
therefore  upon  her  to  show  that  they  were  not  so  rendered, 
but  that  she  was  to  be  remunerated  therefor.  To  meet  this 
obligation  she  proved  the  express  parol  agreement  for  com- 
pensation. True,  such  agreement  is  void  as  a  contract  for 
the  reasons  stated,  and  hence  cannot  be  enforced  specifically, 
nor  constitute  the  basis  of  an  action  for  damages.  But  is 
there  any  just  or  sound  reason  why  the  express  promise  or 
stipulation  therein  to  remunerate  her  should  not  still  be  oper- 
ative, not  as  a  contract,  but  to  rebut  the  presumption  that 
Mrs.  Ellis  rendered  the  services  in  question  gratuitously? 

True,  this  court  has  said  in  eflFect,  in  several  cases,  that  the 
express  promise  or  agreement  required  by  the  rule  means  a 
valid  express  contract     But  in  each  of  those  cases  a  valid 
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express  contract  was  asserted  and  relied  upon  to  rebut  the 
presumption  of  gratuitous  service.  Hence,  as  applied  ta 
and  limited  by  the  facts  of  those  cases,  the  rule  thus  laid 
down  was  strictly  accurate.  Yet  it  does  not  necessarily  con- 
flict with  the  rule  above  suggested,  that  the  presumption  of 
gratuitous  service  may  be  rebutted  by  proof  of  an  express 
promise  or  agreement  to  remunerate  therefor,  which  by  reason 
of  some  provision  contained  in  it  is  void  as  a  contract.  Those 
cases  hold  that  where  a  valid  express  contract  is  relied  on  to 
rebut  the  legal  presumption  of  gratuitous  service,  such  a  con- 
tract must  be  proved.  They  do  not  necessarily  hold,  and  it 
would  probably  be  more  obiter  did  they  assume  to  hold,  that 
such  presumption  is  not  also  rebutted  by  proof  of  an  express 
promise  or  agreement  to  remunerate,  which  for  some  reason  is 
void  as  a  contract.  There  may  be  a  promise  or  agreement  to 
do  a  particutar  thing,  even  though  it  falls  short  of  being  a 
valid  contract.  An  examination  of  the  oases  above  referred 
to  will  show  that  none  of  them  present  the  question  of  the 
effect  of  a  promise  to  remunerate,  which  cannot,  under  the. 
statute  of  frauds,  be  enforced  as  a  contract. 

This  view  is  not  without  authority  elsewhere  to  sustain  it. 
The  same  question  was  involved  in  Wallace  v.  Long,  105  Ind. 
522;  55  Am.  Rep.  222.  The  circumstances  were  very  similar 
to  those  in  the  present  case.  After  holding  that  the  agreement 
there  in  question  was  within  the  statute  of  frauds,  and  could 
neither  be  specifically  performed  nor  become  the  foundation 
of  an  action  for  damages,  the  court  say  of  it:  "  It  does,  how- 
ever, serve  to  rebut  any  presumption  which  might  otherwise 
have  obtained,  that  the  services  rendered  were  to  have  been 
gratuitously  performed,  or  that  they  were  performed  under  the 
mere  expectancy  that  the  intestate  would  leave  the  plaintiff's 
ward  a  legacy.  She  is  therefore  entitled  to  recover  the  value 
of  her  services."  It  is  true,  as  counsel  for  the  administrator 
argued,  that  the  Indiana  statute  of  frauds  does  not,  like  ours, 
make  a  contract  void  which  contravenes  its  provisions,  but, 
like  section  4  of  the  English  statute,  merely  takes  away  the 
right  of  action  upon  it.  But  while  this  difference  leads  to  dif- 
ferent results  in  certain  cases,  some  of  which  are  pointed  out 
by  Dixon,  C.  J.,  in  Brandeis  v.  Neustadtl,  18  Wis.  142,  in  other 
cases  the  results  are  the  same  under  both  statutes.  We  are 
unable  to  perceive  that  this  difference  in  the  itatutes  affects 
the  questions  here  under  consideration.  If,  under  the  Indiana 
statute,  the   inoperative  agreement  rebuts  the  presumption 
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that  the  services  were  rendered  gratuitously,  we  think  it  should 
have  the  same  effect  under  our  statute. 

The  New  York  statute  of  frauds  is  the  same  as  ours,  yet  it 
eeems  to  be  very  well  settled  in  that  state  that  a  recovery  may 
be  had  for  services  otherwise  gratuitous,  if  the  plaintiff  proves 
«n  express  promise  or  agreement  to  remunerate  therefor, 
although  the  same  rests  in  parol,  and  the  remuneration  is  to 
be  made  by  a  devise  or  conveyance  of  land:  Quackenhush  v. 
Ehle,  5  Barb.  469;  Robinson  v.  Raynor,  28  N.  Y.  494;  McRae  v. 
McRae,  3  Bradf.  199;  Reynolds  v.  Robinson,  64  N.  Y.  589; 
Campbell  v.  Campbell,  65  Barb.  639. 

It  was  further  contended  by  counsel  for  the  defendant,  in 
his  very  learned  and  able  argument,  that  the  parol  contract  to 
devise  land  for  the  services  of  Mrs.  Ellis  being  void,  it  is  an 
absolute  nullity,  and  cannot  be  considered,  for  any  purpose 
whatever,  as  ever  having  had  an  existence.  Cases  are  not 
wanting  containing  language  which  seems  to  support  this  con- 
tention. But  the  rule  is  too  strongly  stated.  It  is  entirely 
accurate  to  say  that  a  void  contract  cannot  be  enforced.  No 
attempt  is  here  made  to  enforce  one;  but  the  fact  is,  that  in 
the  very  large  class  of  cases  in  which  recoveries  for  money 
paid,  or  for  services  rendered  under  void  contracts,  have  been 
upheld,  it  was  competent  and  essential  in  each  case  to  prove 
the  contract  and  its  invalidity  before  there  could  be  any 
recovery.  If  the  void  contract  contains  no  express  stipulation 
to  repay  the  money  or  to  compensate  for  the  services,  the 
plaintiff  recovers,  in  a  proper  case,  on  the  implied  promise  to 
<io  so.  If  there  is  a  stipulation  in  the  void  contract  to  repay 
the  money  advanced  on  it,  or,  as  in  this  case,  to  compensate 
for  the  services  rendered  on  the  faith  of  it,  the  recovery  is  upon 
the  express  promise  or  agreement. 

We  must  hold,  therefore,  that  a  person  rendering  services  for 
another,  which  would  otherwise  be  gratuitous  (as  in  the  present 
case),  may  recover  therefor  on  proof  that  they  were  rendered 
pursuant  to  an  express  promise  or  agreement  by  the  one  receiv- 
ing the  services  to  compensate  therefor,  even  though  such  prom- 
ise or  agreement  contains  provisions  which  bring  it  within  the 
statute  of  frauds,  and  prevent  its  enforcement  as  a  contract. 

The  judgment  of  the  circuit  court  is  affirmed. 

Statutb  or  Frauds.  —  An  oral  promise  to  make  a  will  in  consideration  of 
A  conveyance  of  land  to  the  promisor  is  void,  as  within  the  statute  of  frauds; 
Manning  v.  PippeJi,  86  Ala.  357;  11  Am.  St.  Rep.  46;  and  a  contract  void 
«nder  the  statute  of  frauds  cannot  be  used  for  any  purpose,  for  it  is  a  mere 
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nullity:  Warded  v.  WilUama,  62  Mich.  50;  4  Am.  St.  Rep.  814;  Rav^  t. 
Smith,  61  Mich.  543;  1  Am.  St.  Rep.  619.  Bnt  the  statute  of  frauds  cannot 
be  set  up  to  defeat  an  action  upon  quantum  meruit  for  services  of  a  minor  son, 
under  an  express  oral  agreement  repudiated  by  the  minor  before  the  expira- 
tion of  the  time  mentioned  in  the  agreement:  Freeman  v.  Fosa,  145  Mass. 
361;  1  Am.  St.  Rep.  467. 

Stattttb  of  Frauds.  —  As  to  what  acts  constitute  part  performance  of  a 
verbal  contract,  so  as  to  take  the  ciise  out  of  the  statute  of  frauds:  Extended 
note  to  Christy  ▼.  Bamhart,  53  Am.  Dec.  539-547. 

Paabnt  and  Child.  —  Where  children  work  for  their  parents  after  ar« 
riving  at  age,  the  law  implies  no  contract  on  the  part  of  the  parents  to  pay 
for  such  services:  Poorman  v.  Kilgore,  26  Pa.  St.  366;  67  Am.  Dec.  425,  and 
note. 
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Mkbb  Inadequact  of  Price  or  consideration  of  a  previous  sale  cannot  affect 
the  title  of  a  subsequent  bona  fide  purchaser,  and  is  no  evidence  of  any 
other  fraud. 

Costs  are  Merely  Incidental  to  an  Action  based  upon  a  sufficient  cause, 
and  if  the  cause  of  action  is  removed  or  discharged  by  payment,  the  ac- 
tion  cannot  be  further  prosecuted  merely  to  recover  the  costs  thereof. 

The  Right  to  Costs  is  Extiguished  by  Acceptance  of  Payment  of  the 
Debt,  either  before  or  after  the  commencement  of  the  action,  and  there- 
after the  court  has  no  power  to  render  judgment  for  costs.  If  there  is 
no  judgment  on  the  cause  of  action  there  can  be  no  further  costs. 

Jcbisdiction  is  Terminated  when  the  Cause  of  Action  is  Withdrawn 
or  Extinguished. — The  extinguishment  of  the  cause  of  action  is  an 
extinguishment  of  the  subject-matter  of  the  suit,  and  leaves  the  court 
without  anything  over  which  it  has  jurisdiction. 

Void  Judgment  for  Costs.  —  Where  there  is  no  power  in  a  court  to  impose 
payment  of  costs,  a  judgment  therefor  is  void. 

Loss  of  Jurisdici'ion  may  Occur  during  the  Pendency  of  an  Action 
over  which  the  court  had  jurisdiction  when  it  was  commenced;  and  if 
jurisdiction  is  so  lost,  any  further  action  of  the  court  is  a  nullity. 

Judgment  Void  because  of  Loss  of  Jurisdiction  through  the  Dis- 
charge OF  Cause  of  AoriON  Pendente  Lite.  —  If  an  action  is  brought 
to  foreclose  tax  certificates  or  other  liens,  and  the  plaintiff,  during  the 
pendency  of  the  suit,  accepts  full  payment  of  his  lien,  his  cause  of  action 
is  thereby  terminated,  and  with  it  the  jurisdiction  of  the  court  over  the 
action,  and  the  judgment  subsequently  entered  for  costs  is  void,  and  a 
sale  made  to  satisfy  it  has  no  valid  support,  and  is  therefore  ineffectual 
for  any  purpose. 

Ellisy  Oreene,  and  Merrill,  for  the  plaintiff. 

Webster  and  Wheeler,  for  the  defendants. 

Orton,  J.     The  facts  necessary  to  the  decision  of  this  case 
are  briefly  as  follows:  One  J.  Louis  Pfau,  Sen.,  was  the  origi- 
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nal  owner  of  the  lands  in  controversy.  They  were  sold  for 
taxes,  and  bid  in  by  the  county  of  Oconto,  and  said  county 
held  the  certificates.  George  Beyer,  one  of  the  defendants  in 
this  suit,  was  the  treasurer  of  said  county.  He  employed  one 
J.  M.  Simpson,  a  married  woman,  to  buy  of  the  county  the 
tax  certificates  for  him,  he  furnishing  the  purchase-money,  and 
she  did  so  purchase  the  same,  and  said  Beyer,  as  such  treasurer 
of  the  county,  duly  assigned  the  certificates  to  her  on  behalf  of 
the  county,  to  be  held  by  her  for  his  sole  use  and  benefit,  and 
subject  to  his  orders  or  directions.  Beyer  sold  the  certificates 
to  W.  H.  Webster,  Esq.,  an  attorney  at  law,  and  said  Simp- 
son, by  his  order,  duly  assigned  them  to  said  Webster. 
Whether  Webster  knew  of  the  interest  and  secret  trust  of 
Beyer  in  them  does  not  very  clearly  appear,  beyond  a  strong 
suspicion  based  upon  very  significant  circumstances.  Web- 
ster commenced  a  suit  of  foreclosure  of  said  certificates  against 
Pfau,  who  was  a  non-resident,  under  section  1181,  Revised 
Statutes,  and  Pfau,  the  defendant,  made  such  answer  as  is 
allowed  by  said  statute  in  such  cases,  by  his  attorney,  one  H. 
H.  Woodmansee,  and  the  cause  was  at  issue. 

Pending  the  case,  Pfau  negotiated  with  the  plaintiff  in  this 
suit  to  sell  said  lands  to  it  for  an  adequate  consideration,  but 
said  plaintiff,  on  examination  of  the  title,  found  these  tax 
certificates  outstanding,  and  refused  to  purchase  said  lands 
until  they  were  redeemed.  The  plaintiff,  at  that  time,  had  no 
actual  notice  or  knowledge  of  the  pending  of  said  foreclosure 
suit.  The  said  Pfau  thereupon  sent  the  money  to  his  said 
attorney,  Woodmansee,  to  redeem  said  certificates,  and  pay 
the  costs  of  said  suit.  The  attorney,  Woodmansee,  paid  to 
the  clerk  of  the  county  the  money  to  redeem  the  lands  from 
said  sales,  and  obtained  a  certificate  of  the  redemption  thereof, 
and  delivered  it  to  the  plaintiff  in  this  suit,  and  notified  the 
said  Webster  of  such  redemption,  and  Webster  received  and 
accepted  said  redemption  money  to  his  own  use,  as  the  holder 
of  said  certificates,  without  demanding  the  costs  of  said  suit 
or  any  other  moneys  from  said  Pfau.  But  it  seems  that  the 
attorney,  Woodmansee,  did  not  pay  the  costs  of  said  suit. 
Thereupon  the  purchase  of  said  lands  from  said  Pfau  was  con- 
summated by  the  plaintiff  in  this  suit,  and  the  consideration 
money  paid.  The  said  Pfau  and  the  plaintiff  both  supposed 
that  said  suit  was  ended,  and  the  said  lands  exempt  from 
any  lien  or  encumbrance  on  account  thereof  or  of  said  cer- 
tificates. 
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The  said  suit  was  commenced  about  the  twenty-third  day  of 
May,  1883,  and  the  certificates  were  so  redeemed  in  December 
of  that  year.  But  the  attorney,  Woodmansee,  did  not  pay  the 
costs  of  said  suit  and  have  it  discontinued  of  record,  but,  in 
fraud  of  said  Pfau  and  the  plaintijGf,  treated  the  cause  as  still 
subsisting,  and  on  June  6, 1884,  without  the  knowledge  of  said 
Pfau  or  the  plaintiflF,  and  without  any  employment  or  retainer 
by  either  of  them  since  the  suit  was  so  disposed  of  by  the  re- 
demption of  said  certificates,  and  the  acceptance  and  receipt 
of  said  redemption  moneys  by  the  said  Webster,  and  knowing 
that  the  plaintiflF  had  become  the  purchaser  of  said  lands  and 
was  solely  interested  in  said  suit,  the  said  H.  H.  Woodmansee, 
evidently  with  the  intent  to  defraud  them  both,  filed  an 
amended  answer  in  said  suit,  as  still  subsisting,  on  behalf  of 
said  Pfau  alone  as  the  sole  defendant,  alleging  therein  that  the 
lands  were  not  subject  to  the  taxes  levied  and  assessed,  and 
denying  that  any  taxes  on  said  lands  were  due  and  owing,  and 
any  knowledge  or  information  that  the  plaintiff  Webster  owned 
said  certificates.  This  amended  answer  was  entirely  unneces- 
sary, for  the  original  answer  contained  the  same  matters  of  de- 
fense. It  was  done  by  Woodmansee  evidently  with  intent  and  in 
order  to  treat  the  said  suit  as  still  pending  and  subsisting,  not- 
withstanding the  redemption  of  said  certificates  and  the  receipt 
by  him  of  the  costs  in  order  to  have  the  same  discontinued, 
and  to  defraud  the  said  Pfau,  his  former  client,  and  the  plain- 
tiflF, and  without  their  knowledge,  and  by  fraudulent  conceal- 
ment thereof. 

The  next  day  after  the  amended  answer  was  so  filed  there 
were  certain  findings  of  fact  made  by  the  court:  1.  That  the 
plaintiflF  was  the  actual  holder  and  owner  of  said  certificates 
when  the  suit  was  commenced;  2.  That  the  lands  had  not 
been  redeemed  at  that  time;  3.  That  a  certain  amount  was  then 
due  for  taxes  and  interest,  and  for  the  necessary  costs  of  the 
suit;  4.  That  Pfau,  at  the  time,  was  the  owner  of  said  lands; 
and  5.  That  since  the  action  was  brought  the  defendant  Pfau 
had  redeemed  the  certificates.  The  conclusions  of  law  were, 
that  the  plaintiflF  Webster  was  entitled  to  judgment  for  the 
costs  and  disbursements  of  the  action,  and  that  the  same  be 
decreed  a  lien  on  said  lands,  and  in  case  they  are  not  paid, 
the  said  lands,  or  so  much  thereof  as  may  be  necessary,  should 
be  sold  therefor,  and  for  all  further  costs  and  disbursements. 
The  judgment  of  the  same  date  is  according  to  said  conclu- 
sions of  law,  and  Webster  assigned  the  same  to  said  Beyer. 
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The  attorney,  "Woodmansee,  wrote  on  the  back  of  the  findings 
that  he  approved  of  the  same,  and  signed  such  approval  as  the 
attorney  of  said  defendant  Pfau.  The  costs  not  having  been 
paid,  all  the  lands  were  sold  together  by  the  sheriff  for  $212.12, 
to  one  Willard  P.  Cook,  who  was  employed  by  said  Beyer  to 
bid  off  the  same,  and  hold  the  title  thereof  for  him  and  his  use 
and  subject  to  his  direction,  and  the  sheriff's  deed  was  duly 
made  to  said  Cook,  and  said  sale  confirmed  by  the  court. 
The  attorney,  Woodmansee,  approved  of  the  taxation  of  the 
costs  and  the  confirmation  of  the  sale,  and  accepted  notice 
thereof  for  the  defendant  Pfau,  and  approved  the  disburse- 
ment of  the  proceeds  of  the  sale.  Afterwards  the  said  defend- 
ant Beyer  sold  said  lands  to  the  husband  of  the  defendant  E.  L. 
Door,  who  directed  the  said  Cook  to  deed  the  same  to  her. 
She  and  her  husband  were  then  living  in  the  state  of  Maine. 
The  lands  were  worth  at  least  five  thousand  dollars,  and  the 
tax  certificates  were  of  their  face  value  of  three  thousand  dol- 
lars. A  lis  pendens  was  filed  with  the  foreclosure  suit.  The 
defendant  E,  L.  Dorr  is  in  possession 

It  is  proper  to  repeat  that  neither  the  said  Pfau  nor  the 
plaintiff  knew  anything  of  the  proceedings  after  the  redemp- 
tion of  the  certificates.  There  is  no  direct  proof  that  Webster 
knew  that  Woodmansee  had  received  from  Pfau  the  costs  as 
well  as  the  redemption  money,  or  that  there  was  any  collusion 
between  them,  or  between  Webster  and  Beyer;  but  the  facts 
and  circumstances  tend  strongly  to  establish  such  an  implica- 
tion, and  that  Beyer  still  owns  the  land.  Webster  knew  that 
he  purchased  the  certificates  from  Beyer,  as  the  real  owner, 
when  he  had  no  right,  being  county  treasurer,  to  either  own 
or  sell  them,  and  he  ought  to  have  known  that  Woodmansee 
had  no  right  to  act  as  the  attorney  of  Pfau  after  the  suit  was 
ended  by  the  redemption  of  the  certificates,  and  that  he  was 
defrauding  both  Pfau  and  the  plaintiff.  It  is  unnecessary  to 
say  anything  further  about  the  fraud  of  these  transactions,  for 
there  was  no  clear  and  satisfactory  proof  that  the  defendant 
E.  L.  Dorr,  as  the  purchaser  from  Cook,  had  any  notice  of  it, 
and  there  was  nothing  to  clearly  show  but  that  she  was  a  bona 
fide  purchaser  for  a  valuable  consideration. 

The  circuit  court  held  in  its  findings  that  the  inadequacy  of 
the  consideration  of  $212.12  of  the  sheriff's  sale  to  Cook  "was 
sufficient  to  put  her  on  inquiry  as  to  the  whole  subject  of  that 
foreclosure  suit"  (whatever  that  may  mean),  and  the  conclu- 
sion of  law  is,  that  "the  plaintiff  is  entitled  to  judgment  set- 
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ting  aside  said  judgment  in  the  case  of  Webster  v.  Pfaw, 
Betting  aside  the  sheriff's  sale  and  deed  to  Willard  P.  Cook^ 
and  the  deed  from  Willard  P.  Cook  to  E.  L.  Dorr,  upon  th& 
plaintiff  paying  to  E.  L.  Dorr,  or  into  court  for  her  use  and; 
benefit,  the  amount  paid  for  said  land  at  said  sheriff's  sale, 
to  wit,  the  sura  of  $212.12,  and  the  cost  of  recording  said 
sheriff's  deed,  to  wit,  $1.50,  with  interest  thereon  at  seven  per 
cent  per  annum  from  the  date  of  such  sheriff's  sale,  to  wit, 
October  31,  1885,  until  the  time  of  said  payment";  and  such, 
also,  is  the  judgment.  That  part  of  this  determination  requir- 
ing the  plaintiff  to  pay  such  sum  to  the  defendant  E.  L.  Dorr 
was  excepted  to  by  the  plaintiff 's  counsel,  and  that  part  of  the 
above  finding  of  fact  that  such  "  inadequacy  of  the  considera- 
tion of  $212.12  of  the  sheriff's  sale  to  Cook  was  sufficient  to 
put  Dorr  on  inquiry  as  to  the  whole  subject  of  that  foreclosure^ 
suit,"  was  excepted  to  by  the  defendant's  counsel. 

We  think  that  both  of  these  exceptions  were  well  taken.  If 
the  plaintiff  is  entitled  to  any  relief  as  against  the  defendant 
E.  L.  Dorr,  he  is  entitled  to  it  unconditionally;  and  mere  in- 
adequacy of  the  price  or  consideration  of  a  previous  sale  can- 
not affect  the  title  of  a  subsequent  bona  fide  purchaser  in  good 
faith,  and  is  no  evidence  of  any  other  fraud;  and  if  the  judg- 
ment was  only  irregular  or  erroneous,  and  not  void,  it  wa» 
quite  immaterial  that  she  was  put  on  inquiry  or  had  notice  of 
the  foreclosure  suit,  for  collaterally  the  judgment  was  valid. 

The  plaintiff's  counsel  excepted  "  to  the  failure  of  the  court 
to  find  as  a  conclusion  of  law  that  the  judgment  in  said  action 
of  Webster  v.  Pfau,  in  so  far  as  it  decreed  any  lien  on  saidi 
lands,  was  void  for  want  of  jurisdiction."  This  single  excep- 
tion is  the  only  one  that  is  material,  or  that  we  shall  consider, 
and  the  findings  of  fact  or  conclusions  of  law  of  the  court  be- 
low need  not  be  further  considered.  The  evidence  upon  which 
this  exception  depends  is  indisputable,  and  we  think  the  cir- 
cuit court  should  have  found  that  judgment  absolutely  void 
for  want  of  jurisdiction  in  the  court  to  render  it.  The  ques- 
tion will  be  divided:  1.  Could  the  court  have  legally  retained 
the  cause  after  the  redemption  of  the  lands  from  the  tax-sale» 
and  certificates  by  the  defendant  Pfau  and  the  receipt  and 
acceptance  of  the  redemption  money  by  the  plaintiff  Webster, 
to  render  a  judgment  against  the  defendant  for  costs,  and 
make  such  judgment  a  specific  lien  on  the  lands?  2.  If  not,, 
was  such  illegality  or  error  jurisdictional,  bo  as  to  make  the 
judgment  and  sale  under  it  void? 
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1.  The  tax  certificates  were  the  cause  of  action,  and  the  sole 
cause  of  action,  of  that  suit  of  foreclosure.  They  are  to  be 
foreclosed  in  the  same  manner  as  mortgages  (R.  S.,  sec.  1181), 
and  are  the  cause  of  action,  the  same  as  mortgages  are  the 
cause  of  action  in  suits  of  foreclosure.  The  redemption  of 
the  lands  from  the  certificates,  pending  the  suit  of  foreclos- 
ure, must  have  the  same  efifect  upon  the  suit  as  the  payment 
of  the  mortgages,  or  the  redemption  of  the  lands  from  the 
mortgages,  pending  suits  for  their  foreclosure.  In  both  cases, 
respectively,  the  tax  certificates  and  the  mortgages  are  the 
subject-matter  of  the  suits.  The  sole  object  of  the  suits  is  to 
foreclose  them,  and  the  sole  result  is  the  judgment  of  fore- 
closure. The  suit  is  brought  upon  them,  and  on  account  of 
them  alone.  They  are  the  principal  of  the  suit,  and  the  lis 
pendens  as  notice  is  of  them  alone,  and  of  the  lands  upon 
which  they  are  liens,  and  the  tile  of  which  is  involved  in  and 
will  be  afi'ected  by  the  action  and  the  judgment  therein.  In 
all  possible  respects  they  are  the  same  as  any  other  causes  of 
action,  such  as  a  promissory  note,  or  a  bond  for  the  payment  of 
money,  a  trespass,  or  damage-feasant,  or  any  other  which  may 
be  satisfied  or  discharged  by  the  payment  of  money,  and  for 
which  a  judgment  may  be  rendered  There  could  be  no  action 
without  such  a  cause,  or  some  cause  of  action.  When  such  a 
cause  no  longer  exists,  there  is  no  longer  any  cause  of  action, 
And  the  action  is  at  an  end.  An  action  could  not  continue  as 
an  action  when  the  cause  has  been  removed,  any  more  than 
an  action  could  be  commenced  without  a  cause  of  action.  The 
costs  are  merely  incidental  to  an  action  based  on  a  sufficient 
cause  of  action,  and  are  not  part  of  it,  but  the  creature  of  the 
«tatute,  which  can  only  follow  a  judgment  or  final  determina- 
tion of  an  action,  in  which  the  cause  of  action  is  merged.  An 
action  cannot  be  brought  merely  for  the  costs  thereof,  nor  can 
an  action  be  maintained,  after  the  cause  of  action  has  been 
removed,  merely  for  the  costs  thereof,  for  then  they  would  be 
no  longer  incidental,  but  the  principal  of  the  suit.  Can  an 
action  be  commenced  to  foreclose  a  mortgage  or  tax  certifi- 
■cates,  or  on  a  note  or  bond,  or  for  trespass,  after  the  mortgage 
or  tax  certificates  had  been  redeemed,  or  the  note  or  bond  had 
been  paid,  or  the  trespass  satisfied,  and  the  money  had  been 
accepted  by  the  plaintiflF  ?  No  more  can  such  actions  subsist 
and  continue  to  judgment  after  such  redemption,  payment,  or 
satisfaction  had  been  acknowledged  by  the  acceptance  of  the 
money.     The   action  is  ended  when  the   cause  of  action  is 
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taken  out  of  it.     The  reason  of  the  rule  is  apparent     It  is 
inherent. 

The  following  cases  illustrate,  as  well  as  establish,  this  rule: 
In  Dunton  v  Reed,  17  Me.  178,  cattle  had  been  impounded, 
and  the  plaintiff  filed  a  libel  for  their  forfeiture,  and  no  dam- 
age had  been  claimed,  and  the  court  held  that  the  damages 
were  the  sole  cause  of  action,  and  the  action  could  not  be 
maintained  merely  for  the  costs  and  expenses  of  impounding. 
Chief  Justice  Weston  said:  '*  The  expenses  are  incident  to  the 
remedy,  which  is  based  upon  the  damages  sustained.  Here 
no  damage  is  claimed.  The  very  ground  which  justifies  and 
upholds  the  remedy  is  waived  and  abandoned,"  In  Osgood  v. 
Qreen,  33  N.  H.  318,  trespassing  animals  had  been  impounded, 
and  the  oflScers  whose  duty  it  was  to  examine  the  premises 
and  assess  the  damages  found  that  no  damage  had  been 
sustained,  and  yet  the  action  was  brought  to  recover  the  ex- 
penses of  impounding  and  costs  of  the  inquiry  The  court 
held  that  the  damages  were  the  ground  of  the  action,  and  as 
there  were  no  damages  the  action  could  not  be  brought  or 
maintained  merely  for  the  expenses  and  the  costs.  In  Ayer 
y.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154,  there  were  sev- 
eral joint  trespassers  and  separate  suits  against  each.  One 
suit  was  settled,  and  the  money  received  by  the  plaintiff,  and 
the  defendant  discharged.  It  was  held  to  operate  as  a  dis- 
charge of  the  entire  cause  of  action  against  all  of  the  tres- 
passers, and  that  after  that  there  could  be  no  recovery  in  the 
other  suits,  either  for  nominal  damages  or  for  costs.  The  court 
uses  the  following  language:  "  If  the  damages  had  been  satis- 
fied or  discharged  before  the  suit  was  brought,  no  one  would 
doubt  that  such  satisfaction  or  discharge  would  be  a  good  bar 
to  the  action.  Is  it  any  the  less  a  bar  because  the  satisfac- 
tion was  after  suit  brought? "  In  Buell  v.  Flower,  39  Conn. 
462,  12  Am.  Rep.  414,  the  action  was  upon  a  promissory  note, 
and  the  defendant  paid  and  the  plaifttiff  accepted  and  re- 
ceived what  was  due  upon  it,  after  the  suit  was  brought,  but 
no  costs  were  paid  or  demanded.  The  action  was  retained  by 
the  plaintiff,  and  he  claimed  that  he  was  entitled  to  a  judg- 
ment for  nominal  damages  and  for  costs,  and  the  question 
was  reserved  for  the  supreme  court.  It  was  held  that  the 
Buit  was  at  an  end  by  the  plaintiff's  acceptance  of  the  money 
due  on  the  note.  The  court  said:  "The  voluntary  acceptance 
of  money  in  full  payment  of  the  debt  operated  as  a  discharge 
of  the  debt,  and  consequently  as  a  discharge  of  the  costs 
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incident  to  the  debt";  citing  Ayer  v.  Ashmead,  31  Conn.  447, 
83  Am.  Dec.  154,  and  Canfield  v.  Eleventh  School  DisL,  19 
Conn.  629  In  Bendit  v.  Annesley,  42  Barb.  192,  an  action 
had  been  brought  upon  a  promissory  note,  and  the  defendant 
sent  to  the  plaintiff  his  check  for  the  debt,  interest,  and  pro- 
test, and  the  plaintiff  received  and  accepted  the  same  in  the 
full  payment  thereof.  Afterwards  the  plaintiff  claimed  that  the 
costs  also  should  have  been  paid,  and  demanded  the  same.  It 
was  held  that  the  suit  could  not  be  continued  merely  for  judg- 
ment for  the  costs,  and  that  the  debt,  which  was  the  principal, 
having  been  paid,  and  the  payment  accepted  by  the  plaintiff, 
and  thus  extinguished,  the  costs,  which  were  an  incident  of 
such  principal,  were  extinguished  also.  Judge  Barnard  said 
in  his  opinion:  "  Costs  of  suit  are  but  an  incident  to  the  debt 
to  recover  which  the  action  is  brought.  The  extinction  of  the 
principal  carries  with  it  the  incident.  If  the  plaintiffs  meant 
to  insist  on  the  payment  of  the  accrued  costs,  they  should 
have  refused  to  receive  the  payment  of  the  debt,  unless  the 
costs  were  paid."  In  Johnson  v.  Brannan,  5  Johns.  267,  the 
action  was'also  on  a  promissory  note,  which  was  paid  and 
the  payment  accepted  after  suit  brought.  It  was  held  that 
the  court  had  no  power  to  render  judgment  for  costs.  The 
costs  do  not  accrue  until  judgment  in  the  main  action.  Until 
then  they  may  be  abolished  or  changed  by  statute.  If  there 
is  no  judgment  on  the  cause  of  action,  there  can  be  no  costs: 
Hunt  V.  Middlehrook,  14  How.  Pr.  300;  Torry  v.  Iladley,  14 
How.  Pr.  357;  Supervisors  v.  Briggs,  3  Denio,  173. 

But  this  identical  question  has  been  decided  by  this  court, 
and  some  of  the  above  cases  cited  and  approved.  In  Geiser 
T.  M.  Co.  V.  Smith,  36  Wis.  295,  17  Am.  Rep.  494,  the  action 
was  on  a  promissory  note,  and  the  defendant,  after  it  was  com- 
menced, paid  the  note,  principal  and  interest,  and  the  plain- 
tiff's attorney  accepted  the  money,  but  claimed  $17  costs, 
which  the  defendant  refused  to  pay,  and  there  was  an  agree- 
ment in  the  note  to  pay  the  plaintiff  five  per  cent  for  attor- 
ney's fees  if  suit  be  brought  on  the  note.  The  plaintiff  refused 
to  surrender  the  note,  and  retained  the  action,  and  obtained  a 
judgment  for  the  costs.  It  will  be  seen  that  this  is  a  very 
strong  case  against  the  rule,  and  yet  this  court  held  that 
"  whether  the  suit  was  commenced  or  not,  the  acceptance  by 
the  plaintiffs  of  full  payment  of  the  amount  due  on  the  note 
extinguished  their  right  to  prosecute  it."  Chief  Justice  Ryan 
said  in  the  opinion:  "  It  may  be  that  the  plaintiffs  might  have 
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refused  the  payment,  and  prosecuted  the  suit  to  judgment  for 
damages  and    costs.     But  they  could  not  receive  the  damages 

and  reserve  the  right  to  prosecute  the  suit  for  costs In 

such  cases  the  right  to  recover  costs  is  a  mere  incident  of  the 
right  to  recover  damages."  In  Mason  v.  Beach,  55  Wis.  607, 
during  the  pendency  of  the  suit  to  foreclose  the  mortgage, 
the  plaintiff  executed  a  quitclaim  deed  of  the  premises  to  the 
defendant,  the  mortgagor,  and  it  was  held  that  the  discharge 
of  the  mortgage  was  a  complete  bar  to  the  action.  These  two 
cases  settle  the  question  for  this  state  that  the  plaintiff  had 
no  right  to  obtain  judgment  in  this  case  for  costs,  after  the  re- 
demption of  the  certificates  and  bis  acceptance  of  the  redemp- 
tion money. 

2.  Was  this  error  or  illegality  jurisdictional  ?  and  was  the 
judgment  void?  The  contention  of  the  learned  counsel  of 
the  defendants  is,  that  the  court  having  had  jurisdiction  of  the 
cause  when  it  was  commenced,  anything  irregularly,  illegally, 
or  improperly  done  by  the  court  afterwards  in  that  suit  is 
merely  erroneous,  and  not  jurisdictional  or  void.  But  this  con- 
tention is  not  supported  by  reason  or  authority.  There  is 
every  possible  reason  for  so  holding.  "Jurisdiction  is  the 
power  to  hear  and  determine  a  cause."  In  this  case  the  cause 
was  disposed  of  and  determined  by  the  removal  of  the  cause 
of  action  therefrom.  The  jurisdiction  of  the  court  in  that  ac- 
tion was  terminated.  Has  the  court  jurisdiction  to  hear  and 
determine  and  render  judgment  in  a  pretended  action,  when 
no  cause  of  action  is  shown  or  claimed?  No  more  has  the 
court  the  jurisdiction  to  continue  the  action  and  render  judg- 
ment therein  after  the  cause  of  action  has  been  withdrawn 
from  it  or  is  out  of  it  any  way.  It  has  no  jurisdiction  except 
to  dismiss  it  or  expunge  it  from  the  records.  Jurisdiction 
must  be  of  the  subject-matter  of  the  action,  as  well  as  of  the 
parties.  If  there  never  was  or  there  is  no  longer  any  subject- 
matter  of  the  action,  then  there  is  no  jurisdiction.  This  pro- 
ceeding itself  is  statutory,  and  the  costs  are  not  only  generally 
the  creature  of  the  statute,  but  in  this  case  can  only  follow  a 
judgment  of  foreclosure.  The  statute  does  not  give  the  court 
power  to  render  a  judgment  for  costs,  except  with  or  incident 
to  the  judgment  of  foreclosure.  The  statute,  therefore,  does 
not  confer  any  j  urisdiction  to  render  such  a  judgment.  Authori- 
ties are  numerous  that  a  court  can  lose  jurisdiction  after  it  has 
acquired  it,  as  readily  as  it  can  assume  it  where  there  is  none 
in  the  first  place.     If  a  justice  fails  to  enter  in  his  docket  an 
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adjournment  of  a  cause,  the  courts  say  that  he  has  lost  juris- 
diction to  further  try  the  cause. 

But  this  question,  like  the  other  one,  has  been  repeatedly 
decided  by  this  court  In  Hurlbut  v.  Wilcox,  19  Wis.  419,  on 
certiorari  to  the  justice,  his  judgment  for  costs  against  the  de- 
fendant for  $26.54  was  set  aside  on  the  ground  that  the  statute 
only  allowed  him  to  recover  in  such  a  case  $15,  and  that  the 
court  had  no  jurisdiction  to  render  the  same,  and  that  the 
judgment  for  costs  was  void.  Chief  Justice  Dixon  said  in 
the  opinion  that  "in  this  he  clearly  exceeded  his  jurisdiction, 
and  the  judgment  as  to  costs  must  be  quashed."  In  Faust  v. 
StatCj  45  Wis.  273,  an  information  charging  the  defendant 
with  unlawfully  keeping  and  maintaining  a  saloon,  etc.,  the 
circuit  court  rendered  judgment  that  the  defendant  pay  the 
costs  of  the  prosecution,  amounting  to  $178.20,  and  stand 
committed  until  paid,  and  this  court  held  that  the  circuit 
court  had  no  power  to  render  such  a  judgment  for  costs,  on 
the  ground  that  the  statute  did  not  so  provide;  and  Mr.  Jus- 
tice Taylor  cites  the  language  in  Taylor  v.  State,  35  Wis.  298, 
"  that  unless  the  law  expressly  provided  that  the  costs  of  the 
prosecution  could  be  adjudged  to  be  paid  by  the  defendant 
upon  his  conviction  of  an  offense,  there  was  no  power  in  the 
court  to  impose  the  payment  of  such  costs  upon  the  defend- 
ant" In  Noyes  v.  State,  46  Wis.  250,  32  Am.  Rep.  710,  judg- 
ment for  costs  was  rendered  against  the  state,  and  Chief 
Justice  Ryan  said  in  the  opinion:  "It  is  very  certain  that  no 
statute  of  this  state  gives  any  authority  to  this  court  to  ren- 
der judgment  for  costs  against  the  state  in  a  criminal  prose- 
cution; and  that  this  court  has  no  jurisdiction  to  render  such 
a  judgment,  even  were  it  so  ordered  by  the  mandate  of  the  su- 
preme court  of  the  United  States."  It  might  be  said  here, 
neither  has  the  statute  given  any  authority  to  the  court  to 
render  a  judgment  for  costs  against  the  defendant  in  this  case, 
except  as  following  a  judgment  of  foreclosure  of  the  tax  cer- 
tificates, or  after  they  have  been  redeemed  and  the  plaintiff 
has  accepted  the  redemption  money,  as  we  have  seen.  The 
statute  requires  that  the  justice  shall  enter  in  his  docket  every 
adjournment  of  a  cause,  etc.:  R.  S.,  sec.  3574,  subd.  5.  In 
Brahrmtead  v.  Ward,  44  Wis,  591,  the  justice  failed  to  make 
such  entry,  and  it  was  held  that  he  thereby  lost  jurisdiction  to 
render  any  judgment  in  the  case.  Mr.  Justice  Taylor  said  in 
the  opinion  that  "  unless  such  entry  be  made  the  justice  loses 
jurisdiction,"  and  refers  to  Grace  v.  Mitchell,  31  Wis.  533;  11 
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Am.  Rep.  613;  Roberts  v.  Warren^  3  Wis.  736;  and  Brown  v. 
Kellogg,  17  Wis.  475. 

Many  other  oases  in  this  court  of  the  same  kind  might  be 
cited.  How  is  this?  May  not  a  court  have  jurisdiction  of  a 
cause  in  the  first  place,  and  lose  it  by  some  subsequent  event? 
This  is  the  real  question  in  this  case.  In  In  re  Pierce,  44  Wis. 
411,  it  was  held  that  although  the  court  had  jurisdiction  of 
the  case  for  the  contempt,  the  order  of  commitment  was  in 
excess  of  its  jurisdiction,  and  that  the  remedy  by  habeas  cor- 
piM  was  applicable.  In  In  re  Crow,  60  Wis.  349,  it  was  held, 
on  habeas  corpus,  that  the  prisoner  had  suffered  his  full  term 
of  imprisonment,  and  that  therefore  the  jurisdiction  of  the 
court  was  lost  to  imprison  him  further,  and  that  the  order  of 
arrest  was  void.  Many  other  cases  in  this  court  might  be 
cited  to  the  same  efifect,  and  the  doctrine  is  firmly  established 
that,  although  the  court  may  have  had  jurisdiction  of  the 
cause,  it  might  lose  it  and  do  acts  in  the  same  without  the 
authority  of  law  that  would  be  void  for  want  of  jurisdiction. 
But  I  have  extended  this  inquiry  far  enough,  and  perhaps  too 
far.  The  question  is  an  important  one,  and  especially  impor- 
tant to  the  parties.  Reference  may  be  had  to  the  able  brief 
of  the  plaintiff's  counsel  for  other  arguments  and  authorities. 
It  follows,  therefore,  that  the  judgment  for  costs  in  the  case  of 
Webster  v.  Pfau,  and  the  sale  of  the  lands  under  it,  are  void. 
This  invalidates  the  title  of  the  defendants  Willard  P.  Cook 
and  E.  L.  Dorr:  Manning  v.  Heady,  64  Wis.  630. 

To  raise  any  question  as  to  whether  the  consent  and  ap- 
proval of  the  attorney,  Woodmansee,  to  and  of  these  proceed- 
ings is  binding  upon  Pfau,  the  defendant  in  that  case,  is 
preposterous  and  absurd.  What  he  did  or  attempted  to  do 
on  behalf  of  his  former  and  defrauded  client,  after  the  case  in 
•which  he  had  been  retained  was  at  an  end  by  the  redemption 
of  the  certificates,  was  only  in  aid  of  the  scheme  to  defraud 
and  swindle  his  former  client  and  the  plaintiff  out  of  the 
lands.  He  had  no  employment  or  authority  to  act  further  as 
the  attorney  of  Pfau  after  he  knew  that  the  case  was  ended 
and  that  Pfau  had  sold  the  lands  to  the  plaintiff  and  had  no 
further  interest  in  them  or  in  the  suit.  He  acted  in  the  inter- 
est of  other  clients,  and  served  them  in  what  he  did  after  that. 

The  question  was  raised  by  demurrer,  that  the  two  causes 
of  SiCtion  oi  quia  timet  and  ejectment  cannot  be  joined.  The 
objection  is  more  technical  than  substantial.  The  plaintiff 
had  the  right  to  bring  this  suit  to  set  aside  these  clouds  and 
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encumbrances  upon  its  title,  and  the  prayer  for  the  recovery 
of  the  possession  may  be  treated  as  a  prayer  for  full  relief  in 
one  action.  This  is  according  to  a  familiar  rule,  that  when  a 
court  of  chancery  obtains  jurisdiction  of  a  cause  it  will  retain 
it  to  administer  full  relief. 

The  assignment  of  the  judgment  to  George  Beyer  goes  with 
the  judgment,  and  was,  of  course,  nugatory.  As  to  the  other 
defendants,  their  rights  were  in  the  tax  certificates,  and  they 
had  been  redeemed,  so  that  they  are  disposed  of  without  the 
necessity  of  holding  that  Webster  was  guilty  of  a  fraud,  or 
that  he  held  the  certificates  in  the  interest  of  and  in  trust  for 
Beyer,  the  county  treasurer. 

This  disposes  of  the  whole  case,  as  we  understand  it.  The 
decision  and  judgment  of  the  circuit  court,  although  very 
informal  and  confused,  are  in  the  main  correct.  The  only 
errors  were  in  requiring  the  plaintiff  to  pay  anything  as  a  con- 
dition of  relief,  and  rendering  the  judgment  on  insufficient  and 
untenable  grounds.  The  findings  of  fact  were  also  in  the 
main  correct,  but  they  are  so  broken  in  upon  by  so  much  of 
opinion  and  argument  that  their  coherency  and  point  are 
much  impaired.  The  judgment  will  have  to  be  reversed  to 
get  rid  of  this  improper  condition  of  payment  by  the  plaintiff'; 
but  we  do  not  think  that  the  plaintiff  ought  to  pay  any  costs. 

On  the  appeal  of  the  plaintiff"  the  judgment  is  reversed,  and 
the  cause  remanded,  with  direction  to  render  judgment  set- 
ting aside  the  judgment  in  the  case  of  W.  H.  Webster  against 
J.  L.  Pfau,  Sen.,  and  the  sherifif 's  sale  of  the  lands  under  it,  and 
the  sheriff" 's  deed  to  Willard  P.  Cook,  and  the  deed  from  Wil- 
lard  P.  Cook  to  E.  L.  Dorr,  the  defendant,  and  that  the  title 
to  the  lands  be  confirmed  in  the  plaintiff",  and  that  he  have 
possession  thereof.  On  the  appeal  of  the  defendants  the  judg- 
ment is  affirmed.  

Costs.  —  If  a  creditor,  after  commencing  an  action  to  recover  his  debt,  ac- 
cepts payment  of  the  amount  due,  he  cannot  proceed  with  the  action  to 
recover  coats:  Oeiser  Thrtshing  Machine  Co.  v.  Smith,  36  Wis.  295;  17  Am. 
Rep.  494,  and  cases  cited  in  the  opinion  of  that  case;  for  costs  included  in 
a  judgment  are  only  accessory,  and  are  discharged  if  the  principal  debt  is 
discharged:  Clark  v.  Rowling,  3  N.  Y.  216;  53  Am.  Dec.  290.  So  a  plaintiflF 
who  had  recovered  damages  and  coats,  and  who,  pending  an  appeal  by  defend- 
ant from  the  taxation  of  costa,  took  out  an  execution  for  damages  only,  which 
was  duly  served  and  returned  satisfied,  was  deemed  to  have  waived  his  costs: 
Davis  V.  Ferguson,  148  Mass.  603.  But  costs  are  an  incident  of  the  judgment; 
and  where  parties  stipulate  that  a  plaintiff  may  take  judgment  against  the 
defendant,  the  plaintiff  will  be  entitled  under  the  stipulation  to  coata:  SUxoart 
T.  Ccyrbus,  15  Or.  68. 
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Void  Judgments.  —  All  proceedings  based  npon  void  judgments  are  abso- 
lute nnllities,  irrespective  of  notice  or  bona  fides:  Great  West  Mining  Co.  v, 
Woodmas  etc  Mining  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204.  The  reasoning  of 
the  court  in  the  principal  case  is  somewhat  startling.  It  subjects  judgments 
to  collateral  assault,  after  unquestioned  jurisdiction  over  the  parties  has  been 
obtained,  because  of  the  occurrence  of  facts  pendente  lite  not  capable  of  as- 
certainment from  the  files  and  records,  and  to  which  the  attention  of  the 
court  was  not  directed.  It  declares  that  a  judgment  may  be  pronounced 
void  because  the  court,  during  the  pendency  of  the  action,  ceased  to  have 
jurisdiction  over  the  subject-matter,  and  that  it  ceases  to  have  such  juris- 
diction when  the  demand  sued  for  has  been  satisfied.  The  error  of  the  court, 
as  we  conceive,  arose  from  its  assumption  that  the  debt  or  demand  sought  to  be 
enforced  was  the  subject-matter  of  the  action.  If  this  assumption  be  correct, 
then  the  necessity  for  a  demand  or  debt  or  other  right  of  action  in  the  plaiutifiF, 
at  the  commencement  of  bis  proceedings,  ought  also  to  be  affirmed  as  an  essen- 
tial of  jurisdiction.  For,  surely,  if  a  court  cannot  exercise  jurisdiction  be- 
cause the  cause  of  action  has  been  extinguished,  it  must  be  equally  powerless 
when  no  cause  of  action  ever  existed.  It  ia  not  the  debt,  demand,  or  right 
to  relief  which  constitutes  the  subject-matter  of  jurisdiction;  for  the  ex- 
ercise of  the  jurisdiction  often  results  in  the  judicial  establishment  that  the 
plaintiff  had  no  debt,  demand,  nor  right  to  relief.  In  that  event,  the  court  ia 
not  ousted  of  jurisdiction,  and  required  to  dismiss  the  action.  Its  duty  is, 
rather,  to  proceed  to  render  judgment,  on  the  merits,  against  the  plaintiff,  and 
in  favor  of  the  defendant.  The  subject-matter  of  jurisdiction  is  to  be  found 
in  the  allegations  of  the  litigants,  and  not  to  be  ascertained  outside  of  them. 
If  the  complaint  filed  presents  a  case  entitling  the  plaintiff  to  the  action  of 
the  court,  then  there  is  a  subject-matter,  though  no  evidence  can  be  ad- 
duced to  support  any  of  the  allegations  in  the  complaint,  or  though  all  of 
them  may  be  subsequently  disproved,  or  confessed  to  be  untrue. 

If,  by  any  means,  a  complaint  once  filed  in  court  could  be  withdrawn  from 
the  files  so  that  the  court  could  have  no  further  right  to  consider  whether  it 
was  true  or  false,  or  to  grant  either  party  any  relief,  if  true  or  false,  or  if, 
while  the  complaint  remained  on  file,  the  court  were  either  destroyed,  or  its 
powers  so  restricted  that  it  no  longer  had  authority  to  consider  the  complaint, 
or  to  grant  relief  to  either  party,  then  a  case  would  be  presented,  either  of 
the  withdrawal  of  a  subject-matter  from  jurisdiction,  or  of  the  withdrawal 
of  jurisdiction  from  a  subject-matter.  The  change,  on  the  one  hand,  would 
be  apparent  from  some  action  taken  in  court,  and  to  be  ascertained  from  its 
records  or  files,  while,  on  the  other  hand,  loss  of  jurisdiction  would  be  dis- 
closed in  some  statute  or  constitution  destroying  or  diminishing  the  powers 
of  the  court. 

If  anything  occurs  pendente  lite  terminating  a  plaintiff's  right  to  recover, 
surely  this  does  not  destroy  jurisdiction,  but  the  rather  requires  that  jurisdic- 
tion shall,  on  proper  supplemental  pleadings,  be  exercised  over  the  changed 
condition  of  affairs,  to  the  end  that  the  cessation  of  the  right  of  recovery  be 
judicially  established.  In  the  principal  case,  the  alleged  payment  of  the 
cause  of  action  might  doubtless  have  been  made  known  to  the  court  by  proper 
supplemental  pleadings,  on  which  issues  might  have  been  formed  and  evi, 
dence  received.  Neither  the  pleading  nor  the  evidence  could  have  shown 
that  there  was  no  longer  a  subject-matter  of  jurisdiction.  They  would  rather 
tend  to  exhibit  an  additional  subject-matter,  viz.,  an  issue  respecting  an 
alleged  discharge  pendente  lite  of  the  original  cause  of  action.  The  establish- 
ment of  the  issue  tendered  by  the  defendant  would  not  oust  the  court  of 
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jurigdiction.  If  It  did,  the  judgment  should  be  merely  of  dismissal  of  th« 
action  for  want  of  jurisdiction,  leaving  the  plea  of  satisfaction  pendente  Ute  un- 
determined; for  if  a  court  has  not  jurisdiction,  it  can  do  nothing  beyond 
proclaiming  that  fact. 

Of  course,  a  plaintiff  accepting  satisfaction  pendente  Ute  may  be  reasonably 
expected  to  discontinue  his  action,  instead  of  taking  judgment  as  originally 
prayed  for,  and  his  disappointing  this  expectation  is  inequitable,  and  a  proper 
subject  of  redress  in  equity;  but  this  is  quite  a  different  thing  from  declaring 
that  all  farther  action  of  the  original  court  is  void,  and  that  no  necessity  ex- 
ists for  the  aid  of  a  court  of  equity. 

Mere  Inadequacy  of  Consideration  is  not  good  reason  to  set  aside  a  sale: 
Note  to  Weaver  ▼.  Nugent,  13  Am.  St  Rep.  800. 


Seldbn  V.  Statb. 

(74  Wisconsin,  271.1 

Attornbt  at  Law,  Privileged  Communioaxioic  to. — Lvmnis  from  a 
Husband  to  his  Wife,  which  the  latter  places  in  ^e  hands  of  her  aV 
tomey,  are  confidential  communications,  which  the  attorney  has  no  right 
to  produce  in  court  as  evidence  against  the  husband. 

Confidential  Communication  between  Husband  and  Wife. —  The  Ad- 
dresses on  Envelopes  and  in  Letters  Which  the  Husband  has 
Written  and  Mailed  to  bis  wife  cannot  be  admitted  in  evidence 
against  him  to  show  that  he  committed  perjury  in  swearing  that  he  did 
not  know  her  place  of  residence.  Every  part  of  such  letters,  including 
the  envelopes  and  addresses,  must  be  treated  as  confidential  oommunica- 
tions  from  the  husband  to  the  wife. 

0.  S.  Matteaon,  for  the  plaintiff. 

C.  E.  Estabrooky  attorney-general,  and  L.  K.  Lme,  for  the  etaia. 

Obton,  J.  The  facts  necessary  to  an  understanding  of  tb« 
errors  assigned  are  substantially  as  follows:  On  the  twenty- 
fifth  day  of  July,  1887,  there  was  an  action  pending  in  the 
circuit  court  of  Fond  du  Lac  County,  in  which  the  plaintiff 
in  error  was  plaintiff,  and  one  Emma  S.  Selden,  his  wife,  was 
defendant,  for  a  divorce  on  the  ground  of  adultery.  The 
information  charges  that  the  plaintiff  in  error  committed  the 
crime  of  perjury  by  swearing  falsely  in  a  certain  aflBdavit 
made  by  him  before  one  James  T.  Green,  Esq.,  a  notary  public 
of  said  county,  in  order  to  procure  an  order  of  publication  of 
the  summons  in  said  action,  and  as  a  witness  on  the  trial  of 
said  action,  that  he,  said  plaintiff  in  error,  had  been  a  resi- 
dent of  the  state  of  Wisconsin  for  more  than  one  year  imme- 
diately preceding  the  commencement  of  said  action,  on  the  said 
twenty-fifth  day  of  July,  1887,  and  that,  after  due  diligence 
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and  search,  he  was  unable  to  find  the  whereabouts  of  the  de-^ 
fendant,  Emma  S.  Selden,  and  was  unable,  after  due  diligence, 
to  make  service  of  the  summons  in  said  action  upon  said  de- 
fendant, and  was  unable,  after  due  diligence  and  search,  to 
ascertain  the  post-ofiBce  address  of  said  defendant;  and  that 
when  asked,  as  a  witness  on  the  trial  of  said  action,  "  How 
long  have  you  resided  in  the  state  of  Wisconsin?"  he  falsely 
swore,  "It  is  nearly  two  years";  and  when  asked  whether  he 
had  seen  the  said  Emma  S.  Selden  since  the  sixteenth  or 
seventeenth  day  of  March,  1886,  he  falsely  swore  that  he  had 
not;  and  when  asked  whether  he  knew  the  whereabouts  of 
the  said  Emma,  he  falsely  swore  that  he  had  not  been  able 
to  find  out  where  she  was. 

The  plaintiff  in  error  was  found  guilty  of  the  perjury  so 
charged,  December  29,  1888,  and  upon  the  verdict  he  wa» 
sentenced  to  the  state  prison  for  the  term  of  two  years.  A. 
motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial,., 
and  also  a  motion  in  arrest,  which  were  overruled. 

On  the  trial,  George  P.  Knowles,  Esq.,  an  attorney  at  law, 
was  introduced  as  a  witness  for  the  state,  and  testified,  sub- 
stantially, that  he  was  employed  by  Emma  S.  Selden,  thfr 
defendant  in  said  action  for  divorce,  to  get  the  judgment  of 
divorce  in  said  action  set  aside,  so  as  to  allow  her  to  defend 
the  same,  and  that,  while  he  was  so  employed,  the  said  Emma 
S.  Selden  placed  in  his  hands  certain  letters,  numbered  from 
1  to  65,  which  she  received  from  the  plaintiff  in  error  while 
they  were  still  husband  and  wife,  and  that,  in  his  opinion, 
the  signature  to  the  same  was  in  the  handwriting  of  the  plain- 
tiff in  error.  These  letters  appear  to  have  been  written  by 
the  plaintiff  in  error  to  his  said  wife,  Emma,  and  directed  to 
her  under  dates  ranging  from  January,  1886,  to  June,  1887, 
at  the  place  where  she  then  resided  in  the  state  of  Michigan, 
with  their  envelopes  of  the  usual  address,  and  mailed  at  vari- 
ous places.  He  was  asked  to  produce  said  letters.  This  was 
objected  to  by  the  counsel  of  the  plaintiff  in  error,  and  the 
objection  was  overruled.  The  letters  were  then  produced,  and 
the  district  attorney  offered  in  evidence  the  date  and  place 
from  which  the  letters  appear  to  have  been  written,  the  address 
to  his  wife,  and  the  signature  of  the  plaintiff  in  error,  together 
with  the  envelope,  and  the  post-marks  and  address  thereon, 
and  did  not  otherwise  offer  the  contents  of  said  letters.  This 
was  also  objected  to  by  the  counsel  of  the  plantiff  in  error,  and 
the  objection  was  overruled.     These  parts  of  the  said  letters 
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and  the  envelopes  were  admitted  to  show  that  the  plaintiff  in 
error  knew  the  residence  of  the  said  Emma  S.  Selden  at  the 
time  he  so  swore,  and  was  able  to  find  the  whereabouts  of  the 
•said  Emma,  and  that  he  was  able  to  make  service  of  the  sum- 
canons  in  said  action  upon  her,  and  that  he  could  have  ascer- 
i;ained,  after  due  diligence  and  search,  the  post-oflSce  address  of 
eaid  Emma,  and  that  he  was  able  to  find  out  where  she  was 
at  that  time,  and  to  show,  also,  his  residence  for  the  one  year 
previous  to  said  suit.  For  that  purpose,  these  letters,  to  the 
extent  in  which  they  were  offered  in  evidence,  were  most 
clearly  material,  if  they  were  competent,  and  not  privileged. 

It  is  contended  by  the  learned  counsel  of  the  plaintiff  in 
•error  that  such  evidence  was  incompetent  and  inadmissible, 
•for  the  reasons, —  1.  That  they  were  disclosures  of  confidential 
communications  between  husband  and  wife;  and  2.  That  the 
-production  of  the  same  by  Knowles,  the  attorney  of  the  defend- 
ant in  that  action,  was  also  unlawful,  as  betraying  the  privi- 
leged confidences  between  himself  and  her,  as  attorney  and 
client. 

We  think  that  both  of  these  positions  were  well  taken,  and 
"that  the  circuit  court  erred  in  allowing  the  said  Knowles  to 
produce  them,  and  in  allowing  the  letters,  to  the  extent  of- 
fered, to  be  used  as  evidence  or  examined  by  the  jury.  So 
far  as  Knowles,  the  attorney  of  the  defendant,  Emma,  was 
concerned,  the  production  by  him  of  the  letters  as  genuine 
was  a  double  violation  of  this  protected  confidence:  1.  Of 
that  reposed  in  him  by  his  client,  Emma  S.  Selden;  and  2. 
Of  that  between  herself  and  her  husband,  without  her  con- 
vent. If  these  letters  were  confidential  as  between  herself 
and  her  husband,  they  were  none  the  less  so  in  the  hands  of 
her  attorney,  Knowles;  and  if  she  could  not  disclose  them,  of 
course  he  could  not.  But,  besides  this,  he  was  betraying  her 
confidences  also,  which  was  a  double  violation  of  the  rule. 
She  had  demanded  a  return  of  these  letters  before  he  so  dis- 
closed and  produced  them.  It  is  surprising  that  when  she 
was  unwilling  herself  to  disclose  or  produce  these  letters  of 
her  husband,  and  was  unwilling  that  her  attorney,  Knowles, 
€hould  do  so,  Knowles  should  have  been  allowed  to  authenti- 
cate and  produce  them,  and  that  the  district  attorney  should 
have  been  allowed  t«  introduce  them  in  evidence,  to  the  ex- 
tent they  were  offered,  to  convict  the  husband  of  the  crime 
with  which  he  was  charged.  In  her  letter  to  her  counsel, 
■Knowles,  dated  December  1,  1888,  she  demanded  a  return  of 
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the  letters,  as  she  says,  "in  your  charge,  and  left  with  you 
while  you  were  acting  as  my  attorney  and  counsel.  I  intrusted 
them  with  you  as  such  counsel,  to  be  used  only  in  assisting 
me  in  litigation,  and  from  which  to  secure  your  advice.  The 
letters  I  consider  confidential  communications  between  my- 
self and  husband,  and  in  no  other  way;  and  while  I  was  your 
client  I  intrusted  them  with  you  knowing  the  confidential  re- 
lations existing  between  attorney  and  client."  This  letter  was 
in  evidence. 

The  authorities  cited  by  the  attorney-general  are  very  far 
from  being  applicable  to  a  case  like  this.  Knowles  was  not 
an  "eavesdropper,"  or  a  person  who  merely  overheard  com- 
munications or  conversations  between  husband  and  wife;  and 
it  made  no  difference  in  favor  of  their  admissibility  that  he 
used  the  letters  as  his  authority  for  making  the  original  com- 
plaint against  the  plaintiff  in  error,  or  in  instituting  the  prose- 
cution against  him.  It  is  a  case  where  the  husband  is  on  trial 
for  a  crime  which  did  not  involve  any  personal  violence  or 
injury  against  herself;  and  what  he  had  said  or  communi- 
cated to  her  as  his  wife  is  sought  to  be  proved  against  him, 
either  by  his  (the  attorney's)  voluntary  disclosure  of  them  as 
a  witness,  or  by  the  production  of  his  letters  containing  such 
communications;  and,  more  than  this,  the  letters  containing 
such  confidential  communications  are  confided  to  her  counsel 
for  no  such  purpose,  and  he  voluntarily  authenticates  and 
produces  them,  in  violation  of  her  confidences  with  her  hus- 
band and  her  confidences  with  himself  as  her  counsel,  and 
without  her  consent,  and  against  her  directions.  There  is 
not  an  authority  by  the  decision  of  any  respectable  court  that 
sanctions  the  disclosure  of  such  confidences  between  husband 
and  wife,  and  attorney  and  client.  It  is  too  plain  for  argu- 
ment. 

But  it  is  said  that  the  particulars  of  the  letters  and  enve- 
lopes admitted  in  evidence  were  not  the  letters  themselves 
containing  such  confidental  communications.  These  particu- 
lars were  material  parts  of  the  letters,  and  pertinent  to  the 
issue.  Without  them,  there  would  be  no  letters  or  envelopes, 
as  such.  He  has  told  her  by  these  particulars  that  he  knows 
where  she  lives,  and  where  she  can  be  found,  at  the  time  he 
swore  that  he  did  not  so  know.  These  parts  of  the  letters  and 
envelopes  contained  these  material  and  confidential  commu- 
nications, and  are  the  most  objectionable  of  any. 

Both  branches  of  this  evidence  are  made  incompetent  by 
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our  statute.  "A  husband  or  wife  shall  not  be  allowed  to  die- 
close  a  confidential  communication  made  by  one  to  the  other 
during  their  marriage  without  the  consent  of  the  other":  R.  S., 
sec.  4072.  "An  attorney  or  counselor  at  law  shall  not  be  al- 
lowed to  disclose  a  communication  made  by  his  client  to  him, 
or  his  advice  given  thereon,  in  the  course  of  his  professional 
employment":  R.  S.,  sec.  4076.  These  statutes  express  the 
most  stringent  rules  ever  laid  down  by  the  courts  for  the  pro- 
tection of  connubial  and  professional  confidences.  They  would 
seem  to  have  been  specially  made  for  this  case.  The  facts 
here  meet  every  letter  of  these  statutes. 

Aside  from  these  statutes,  this  disability  of  husband  and 
wife  and  of  an  attorney  has  been  established  by  numberless 
decisions  of  the  courts  in  this  country  and  in  England.  The 
principles  upon  which  it  is  established  have  become  elemen- 
tary. Only  a  few  cases  need  be  referred  to,  and  such  as  are 
particularly  applicable  to  the  facts:  Mills  v.  United  States,  1 
Pinn.  73;  State  v.  Dudley,  7  Wis.  664;  lAvesley  v.  Lasalette,  28 
Wis.  38;  Yager  v.  Larsen,  22  Wis.  184;  1  Greenl.  Ev.,  sees. 
334-337,  342;  2  Russell  on  Crimes,  986;  2  Kent's  Com.  178 
Stein  V.  Bowman,  13  Pet.  209,  221;  Dexter  v.  Booth,  2  Allen,  559 
Bliss  V.  Franklin,  13  Allen,  244;  Fitch  v.  Hill,  11  Mass.  288 
State  V.  Welch,  26  Me.  30;  45  Am.  Dec.  94.  As  to  the  relation  of 
attorney  and  client,  we  may  refer  to  Getzlaff  v.  Seliger,  43  Wis. 
297;  Bacon  v.  Frisbie,  80  N.  Y.  394;  36  Am.  Rep.  627;  Root  v. 
Wnght,  84  N.  Y.  72;  38  Am.  Rep.  495;  Foster  v.  Hall,  12  Pick. 
93;  22  Am.  Dec.  400;  Bolton  v.  Liverpool,  1  Mylne  &  K.  88; 
Qreenough  v.  Oaskell,  1  Mylne  &  K.  98;  Moore  v.  Terrell,  4 
Barn.  &  Adol.  870;  Brown  v.  Pay  son,  6  N.  H.  445;  1  Greenl. 
Ev.,  sees.  237-240,  and  note;  Hatch  v.  Fogerty,  40  How.  Pr. 
498-504.  Many  other  cases  are  cited  in  the  able  brief  of  the 
learned  counsel  of  the  plaintifi"  in  error,  to  which  reference 
may  be  had.  This  evidence  was  material  to  prove  the  perjury 
charged,  and  its  admission  was  clearly  erroneous. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial.  The  warden  of  the  state  prison 
will  surrender  the  plaintiff  in  error  to  the  sheriff  of  Fond  du 
Lac  County,  who  will  hold  him  in  custody  until  he  shall  be 
discharged  by  due  course  of  law. 


Attorney  and  Client  —  Privileged  OoMMUifiOATiOKa. — As  to  what 
eommunicatioQS  between  attorney  and  client  are  privileged:  Note  to  Bacon  v. 
Frisbie,  36  Am.  Rep.  631-633;  note  to  Coveney  v.  Tannahill,  37  Am.  Dec.  296, 
297.     A  communication  from  a  client  to  his  attorney  may  be  admitted  in 
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evidence,  but  the  attorney  cannot,  without  his  client's  consent,  testify  con- 
cerning such  communication:  Toys  v.  Carr,  37  Kan.  141.  Communicatioua, 
which  are  privileged  between  attorney  and  client,  may  be  detailed  in  evidence 
by  an  officer  who  heard  them:  Cotton  v.  State,  87  Ala.  75.  The  testimony  of 
a  witness  as  to  conversations  with  a  party  to  aa  action  cannot  be  excluded 
merely  because  the  witness  was  an  attorney  at  law:  People  v.  Lenon,  79  Cal, 
626;  for  communications,  to  be  privileged,  must  be  made  to  an  attorney  for 
the  purpose  of  obtaining  counsel  or  legal  advice:  Cady  v.  Walker,  62  Mich. 
157;  4  Am.  St.  Rep.  834;  House  v.  House,  61  Mich.  69;  1  Am.  St.  Rep.  570. 
Husband  and  Wife  —  Privileged  Communications. — Neither  husband 
nor  wife  may  disclose  any  confidential  communioatious  made  by  one  to  the 
other  during  marriage:  Pickens  v.  Knisely,  29  W.  Va.  1;  6  Am.  St.  Rep.  622. 
A  divorced  wife  cannot  testify  against  her  former  husband  as  to  conversa- 
tions occurring  between  them  during  the  existence  of  the  marriage  relation: 
Brock  V.  Brockt  116  Fa.  St  109. 


Pittsburg  Mining  Company  v.  Spoonbb. 

[74  Wisconsin,  307.] 

COBFORATIONS. — PrOMOTBRS  OF  A  CORPORATION  WhO  ON  ITS  FORMATION 
become  officers  thereof  must  be  treated  as  its  agents  and  trustees,  and 
held  accountable  to  it  for  any  profits  which  they  realize  upon  property 
bought  for  and  sold  to  the  corporation. 

Corporation.  —  If  Promoters  op  a  Corporation  havb  Obtained  an  Op- 
tion for  the  purchase  of  property  at  a  certain  price,  and  have  proceeded 
to  form  a  corporation,  representing  to  persons  whom  they  induced  to 
subscribe  for  its  stock  that  such  option  would  cost  a  larger  price  than 
they  have  agreed  to  pay,  and  if,  after  procuring  such  subscription,  they 
purchase  the  property  at  the  smaller  price  and  charge  the  corporation 
the  higher,  it  may  sustain  an  action  against  them,  and  recover  the  differ- 
ence between  the  two  prices. 

Corporation  may  Maintain  an  Action  aoainst  its  Promoters  to  recover 
profits  realized  by  them  from  the  sale  of  property  to  the  corporation  at  a 
sum  which  they  represented  to  be  the  cost  price,  but  which  was  in  fact 
in  excess  of  such  price. 

Agents  Receiving  Moneys  upon  Illegal  Sale  of  Stock  of  a  Corpora- 
tion cannot  Set  up  the  Illegality  of  the  transaction  as  a  defense  to 
an  action  by  the  corporation  to  compel  them  to  account  therefor. 

Corporation,  Estoppel  to  Contest  Validity  of  Formation  of.  — Per- 
SONS  Who  have  been  Instrumental  in  the  formation  of  a  corporation 
•nd  in  issuing  alleged  illegal  stock,  and  who  have  contracted  with  the 
corporation  with  full  knowledge  of  all  its  transactions,  are  not  in  a  posi- 
tion to  contest  the  regularity  of  its  formation. 

Action  by  the  Pittsburg  Mining  Company  to  recover  seventy 
thousand  dollars  had  and  received  by  the  defendants  for  the 
use  of  the  company.  The  complaint  alleged  that  the  defend- 
ants conceived  the  idea  and  agreed  together  to  promote  the 
organization  of  the  plaintiflf  for  the  ostensible  purpose  of  min- 
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ing  iron,  but  for  the  real  purpose  of  cheating  those  who  might 
deal  with  the  corporation,  and  enriching  themselves;  that  in 
pursuance  of  the  scheme  the  defendants  obtained  an  option  to 
purchase  certuin  mining  claims  for  the  sum  of  twenty  thou- 
sand dollars;  that  the  defendants  then  proceeded  to  obtain 
subscriptions  to  the  capital  stock,  falsely  and  fraudulently 
representing  to  divers  persons,  and  to  all  persons  who  became 
and  are  now  stockholders,  that  the  price  demanded  for  said 
option  was  ninety  thousand  dollars,  and  that  it  could  not  be 
bought  for  less,  and  that  it  would  be  necessary,  for  the  purpose 
of  operating  the  business,  to  raise  the  sum  of  one  hundred  thou- 
sand dollars,  of  which  ninety  thousand  dollars  should  be  used 
for  purchasing  such  option  and  the  balance  to  be  put  in  the 
treasury  of  the  company  to  develop  the  mines;  and  that,  in 
furtherance  of  their  fraudulent  scheme,  the  defendants  drev»' 
up  and  procured  to  be  signed  a  subscription  paper,  of  which 
the  following  is  a  copy:  "The  undersigned  hereby  agree  with 
A.  H.  Main,  of  the  city  of  Madison,  Dane  County,  Wisconsin,  the 
owner  of  a  mining  option  upon,  in,  and  to  all  of  the  north  half 
of  the  southwest  quarter  of  section  No.  11,  town  47,  range  45 
east,  of  the  Michigan  meridian,  situate,  lying,  and  being  in  the 
county  of  Ontonagon,  state  of  Michigan,  and  with  each  other > 
that  they  will  take  of  and  from  the  said  A.  H.  Main  the  num- 
ber of  shares  of  non-assessable,  paid-up  stock  in  the  Pittsburg 
Mining  Company,  proposed  to  be  formed,  set  opposite  their  re- 
spective names,  and  pay  for  the  same  the  sum  of  $2.50  per 
share,  said  payment  to  be  made  as  soon  as  the  company  is 
duly  incorporated  under  and  by  virtue  of  either  the  laws  of 
the  state  of  Michigan  or  Wisconsin,  and  the  said  A.  H.  Main 
shall  assign  and  transfer  over  to  said  corporation,  and  give 
and  convey  to  said  corporation,  a  perfect  title  to  the  same  said 
option.  It  is  understood  that  the  capital  stock  of  said  corpo- 
ration shall  be  one  million  dollars,  in  forty  thousand  shares  of 
twenty-five  dollars  each.  It  is  also  understood  and  agreed 
that  a  shaft  has  been  sunk,  upon  the  land  covered  by  said  op- 
tion, to  a  depth  of  about  seventy  feet,  and  that  there  is  in 
sight,  at  such  depth  below  the  surface  of  the  land  so  covered  by 
said  option,  ten  thousand  tons  of  iron  ore."  That  the  subscrip- 
tion paper  was  signed  by  a  large  number  of  persons  agreeing 
to  take  shares  in  a  sufficient  amount  in  the  aggregate  to  cover 
the  entire  proposed  stock  of  the  projected  corporation,  to  wit, 
one  million  dollars;  that  as  soon  as  the  stock  was  subscribed, 
to  wit,  on  March  21,  1887,  the  defendants  organized  the  plain- 
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tiff  corporation  and  were  its  only  original  incorporators;  that 
at  a  meeting  of  the  corporation  on  March  22  of  the  same 
year  all  the  defendants  were  present,  the  defendant  Spooner 
was  elected  president,  and  the  defendant  Main  treasurer,  and; 
the  defendant  Main,  with  the  advice  and  procurement  of  the- 
other  defendants,  and,  in  their  joint  interests,  subscribed  for  the 
entire  stock  of  the  corporation  except  one  share  each,  taker* 
by  the  defendants  Spooner  and  Oakley,  and  the  meeting,  by  the 
unanimous  vote  of  the  defendants  and  sole  corporators  and 
directors,  adopted  the  following  resolutions:  "  Resolved,  that,  in 
accordance  with  the  subscription  of  A.  H.  Main  to  the  capital 
Btock  of  said  company,  the  president  and  secretary  hereof  issue 
to  him,  or  to  such  person  or  persons  as  he  may  direct,  and  ia 
such  number  of  shares  as  he  may  direct,  all  of  the  said  stock, 
except  two  shares  thereof,  one  of  which  is  held  by  said  Phillip> 
L.  Spooner,  Jr.,  and  the  other  by  said  F.  W.  Oakley,  the  said 
stock  to  the  said  Main  to  be  issued  as  paid  up  in  full,  in  con- 
sideration of  his  making  and  delivering  to  the  president  of  the 
said  corporation,  for  the  said  corporation,  an  assignment  ir^ 
writing,  duly  executed,  of  an  option  which  he  now  owns  oa 
the  north  half  of  the  southwest  quarter  of  section  eleven  (11), 
township  forty-seven  (47),  range  forty-five  (45)  east,  Onton- 
agon County,  Michigan."  That  none  of  the  stock  subscribed 
for  by  the  defendant  Main  was  ever  issued  to  him  except 
twenty-five  thousand  dollars;  that  although  he  conveyed  to. 
the  corporation  the  mining  option  in  nominal  payment  for  alii 
the  stock  of  the  corporation,  neither  he  nor  any  of  the  defend- 
ants ever  had  any  interest  in  the  said  option  above  the  pric& 
of  twenty  thousand  dollars;  that  the  defendants,  in  further- 
ance of  their  fraudulent  scheme,  caused  the  option  to  be  con- 
veyed to  said  Main  without  consideration;  caused  the  corpo- 
ration to  buy  it  for  him  for  substantially  its  entire  capital 
stock;  caused  the  agreement  to  take  shares  in  the  projected 
company  to  be  read  as  an  agreement  to  be  taken  of  said  Maia 
instead  of  the  company,  and  then  issued  the  shares  so  sub- 
scribed for  to  the  several  persons,  who,  by  the  agreement  afore- 
said, had  agreed  to  take  them  and  collect  from  them  the  sum 
of  one  hundred  thousand  dollars,  out  of  which  was  paid  twenty 
thousand  dollars  for  the  option,  ten  thousand  dollars  into  the 
treasury  of  the  company,  and  the  remaining  seventy  thousand 
dollars  was  converted  by  defendants  to  their  own  use.  The 
complaint  was  demurred  to  upon  the  ground  that  plaintiffs- 
did  not  have  legal  capacity  to  sue,  and  that  it  did  not  stata 
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facts  sufficient  for  a  good  cause  of  action.     The  demurrer 
iiaving  been  sustained,  the  plaintiff  appealed. 

Tenney,  Bashfordf  and  Tenney,  and  John  M.  Olin,  for  the  ap- 
pellant. 

H.  W.  Chynoweth,  and  Gregory,  Bird,  and  Gregory,  for  the 
respondents. 

Taylor,  J.  Upon  the  hearing  of  the  appeal  in  this  court, 
aio  contention  was  made  by  the  learned  counsel  for  the  re- 
epondents  that  the  demurrer  was  properly  sustained  upon  the 
first  alleged  ground,  viz.,  that  "the  plaintiff  has  not  legal 
capacity  to  sue."  The  only  question  argued  at  length  was, 
whether  the  complaint  stated  facts  sufficient  to  constitute 
a  cause  of  action.  The  learned  counsel  for  the  appellant  cor- 
poration contend  that  the  complaint  states  facts  constitut- 
ing a  cause  of  action,  —  1.  Upon  the  ground  of  actual  fraud 
committed  by  the  defendants  upon  the  company  by  the  sale 
of  the  mining  option  to  the  company  for  a  sum  greatly  in  ex- 
cess of  its  real  value,  brought  about  by  false  representations 
-as  to  its  actual  cost;  and  2.  That  it  states  a  cause  of  action 
against  the  defendants  as  the  promoters  of  the  corporation, 
and,  as  such,  holding  a  relation  of  trust  and  confidence  to- 
wards it;  and  that,  acting  as  the  agents  and  officers  of  the 
corporation,  they  sold  to  the  corporation,  and  bought  for  the 
corporation,  the  mining  option  for  the  sum  of  seventy  thou- 
sand dollars  more  than  its  actual  value,  and  more  than  they 
paid  for  the  same;  that  this  was  done  without  the  knowledge 
and  consent  of  the  real  stockholders  of  the  corporation,  and 
in  fraud  of  their  rights,  and  upon  that  ground  they  are  liable 
to  the  corporation  for  the  profits  made  by  them  on  such  sale 
to  the  corporation.  The  last  alleged  cause  of  action  is  the  one 
upon  which  the  learned  counsel  for  the  appellant  mainly 
■relies  in  this  court,  and  is  the  one  in  favor  of  which  the  main 
argument  of  the  learned  counsel  for  the  appellant  is  made. 

Considering  the  defendants  as  the  officers  and  promoters  of 
:the  corporation  at  the  time  of  the  alleged  purchase  and  sale 
■complained  of,  it  seems  to  me  very  clear  that,  laying  out  of 
view  the  fact  that  the  money  of  the  stockholders  paid  for  their 
fitock  to  the  corporation,  and  which  money  was  paid  to  de- 
fendants for  the  mining  option,  was  obtained  by  the  issuing 
•of  full-paid  shares  to  the  stockholders  upon  the  payment  of 
^ten  per  cent  of  their  par  value,  in  violation  of  the  statute, 
there  can  hardly  be  room  for  a  contention  that,  upon  the  facta 
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stated  in  the  complaint,  a  cause  of  action  is  not  stated  against 
the  defendants.  Under  the  allegations  of  the  complaint,  we 
must  treat  the  alleged  sale  of  the  mining  option  to  the  defend- 
ant Main  for  the  entire  stock  of  the  corporation,  —  viz.,  one 
million  dollars, — as  a  mere  subterfuge  and  device  to  cover  up 
the  real  transaction,  which  is  substantially  as  follows:  The 
defendants,  having  obtained  a  right  to  purchase  the  mining 
option  mentioned  in  the  complaint  for  twenty  thousand  dol- 
lars, proceeded  to  form  a  corporation  to  make  such  purchase, 
representing  to  the  persons  who  subscribed  for  the  stock  that 
it  would  cost  ninety  thousand  dollars  to  make  such  purchase, 
and  having  first  induced  other  persons  to  subscribe  for  the 
stock  upon  such  representations,  and  to  pay  to  the' corporation 
upon  or  for  their  stock  one  hundred  thousand  dollars,  the  cor- 
poration then,  through  its  officers,  the  defendants  themselves, 
purchased  the  option  for  ninety  thousand  dollars,  paying  the 
twenty  thousand  dollars  which  it  cost  them  with  the  money 
received  by  the  corporation,  and  converting  the  seventy  thou- 
sand dollars  to  their  own  use.  This  is  the  substance  of  what 
is  alleged  to  have  been  done  by  the  company,  and  it  appears 
to  me  to  be  immaterial  as  to  the  manner  of  doing  it.  It  being 
shown  that  the  defendants  formed  the  company  for  the  pur- 
pose of  purchasing  this  option,  and  having  induced  the  present 
stockholders  to  furnish  ninety  thousand  dollars  of  their  money 
to  make  the  purchase,  under  the  false  impression  created 
by  the  defendants  that  the  defendants  would  be  compelled  to 
pay  that  amount  for  the  purchase  price,  and  the  defendants 
having  afterwards,  as  officers  and  agents  of  the  company,  pur- 
chased for  the  company  such  option,  and  paid  themselves 
seventy  thousand  dollars  more  than  they  knew  they  could 
purchase  it  for,  and  seventy  thousand  dollars  more  than  they 
in  fact  paid  for  the  same,  it  seems  to  me  there  can  be  no  doubt 
of  their  liability  to  refund  to  the  corporation  the  seventy  thou- 
sand dollars  so  obtained.  In  making  this  statement,  we  are 
not  to  be  understood  as  making  any  charge  of  fraud  or  unfair 
dealing  on  the  part  of  the  very  respectable  citizens  who  are 
the  defendants  in  this  action;  all  that  is  intended  is,  that,  ad- 
mitting that  the  allegations  of  the  complaint  in  this  action  are 
true,  then  the  result  indicated  follows.  The  truth  or  falsity 
of  these  statements  is  not  now  under  consideration.  For  the 
purposes  of  this  case,  the  defendants  do  not  controvert  them. 

That  the  defendants  were  promoters  of  the  corporation,  and 
as  such,  and  as  the  officers  of  the  same,  they  assumed  the  posi- 
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tion  of  agents  and  trustees  of  the  corporation  in  the  trans- 
action of  its  business,  admitting  the  facts  as  stated  in  the 
complaint  to  be  true,  there  can  be  no  doubt.  This  is  well  es- 
tablished by  the  following  cases,  cited  by  the  learned  counsel 
for  the  appellant,  viz.:  Society  v.  Abbott,  2  Beav.  559;  New  Som- 
brero Phosphate  Co.  v.  Erlanger,  L.  R.  5  Ch.  Div.  73;  and 
Phosphate  Sewage  Co.  v.  Hartmont,  L.  R.  5  Ch.  Div.  394;  1 
Morawetz  on  Private  Corporations,  sec.  291;  In  re  British 
Seamless  Paper  Box'Co.,  L.  R.  17  Ch.  Div.  471.  See  also  the 
case  of  St.  Louis  etc.  R.  R.  Co.  v.  Tiernan,  37  Kan.  606,  cited 
by  the  learned  counsel  for  the  respondents.  Assuming  that 
these  defendants  were  the  promoters  of  this  corporation,  and 
it  being  alleged  in  the  complaint  that  two  of  them  were  the 
oflScers  of  the  corporation  when  the  sale  and  purchase  were 
made,  they  must  be  treated  as  the  agents  and  trustees  of  the 
corporation,  and,  as  such,  their  duties  and  obligations  towards 
it  are  clearly  defined  by  the  authorities  above  cited.  The 
learned  judge,  in  deciding  the  case  of  St.  Louis  etc.  R.  R.  Co.  v. 
Tiernan,  37  Kan.  606,  cites  the  rule  of  law  governing  their  ac- 
tion, as  laid  down  by  the  supreme  court  of  Massachusetts  in 
the  cases  of  Parker  v.  Nickerson,  137  Mass.  487,  and  Parker  v. 
Nickerson,  112  Mass.  195.  In  these  cases  the  rule  is  stated  as 
follows:  "A  trustee  or  agent  cannot  purchase  on  his  own 
account  what  he  sells  on  account  of  another,  nor  purchase  on 
the  account  of  another  what  he  sells  on  his  own  account;  .... 
and  if  he  does  so,  the  cestui  que  trust,  or  principal,  unless  upon 
the  fullest  knowledge  of  all  the  facts  he  elects  to  confirm  the 
act  of  the  trustee  or  agent,  may  repudiate  it,  or  he  may  charge 
the  profits  made  by  the  trustee  or  agent  with  an  implied  trust 
for  his  benefit":  See  Tyrrell  v.  Bank,  10  H.  L.  Cas.  26;  Kimber 
v.  Barber,  L.  R.  8  Ch.  56;  Simons  v.  Vulcan  0.  &  M.  Co.,  61 
Pa.  St.  202;  100  Am.  Dec.  628.  This  rule  has  been  sanctioned 
and  aflBrmed  by  this  court:  See  Puzey  v.  Senier,  9  Wis.  370; 
Pickett  V.  School  Dist.,  25  Wis.  551;  Cook  v.  Berlin  W.  M.  Co.^ 
43  Wis.  433;  In  re  Taylor  Orphan  Asylum,  36  Wis.  534. 

Construed  as  I  think  the  allegations  in  this  case  ought  to 
be  construed  upon  a  demurrer,  they  present  the  case  of  trus- 
tees and  agents  of  the  corporation  selling  property  to  the  cor- 
poration on  the  one  hand,  and  on  the  other  hand  buying  for 
the  corporation,  and  making  a  profit  for  themselves  by  the 
transaction  of  seventy  thousand  dollars.  Under  the  rule  of 
law  above  stated,  the  corporation  may  charge  such  profits 
made  by  the  trustees  and  agents  with  an  implied  trust  for  the 
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benefit  of  the  corporation,  and  may  recover  such  money  in  an 
action  brought  by  the  corporation. 

It  is  urged  against  this  claim  that  at  the  time  of  the  sale 
and  purchase  there  were  no  persons  interested  in  the  corpora- 
tion except  the  said  agents  and  trustees  themselves,  and  so  no 
one  was  injured,  as  all  parties  then  interested  were  fully  aware 
of  all  the  facts.  We  do  not  think  this  a  true  statement  of 
the  case.  According  to  the  allegations  of  the  complaint,  all 
the  present  owners  of  the  stock  were  interested  parties.  They 
were  in  fact  the  corporation,  and  the  defendants  represented 
them  in  making  the  sale,  and  not  merely  themselves. 

The  relations  which  the  defendants  bore  to  the  corporation 
in  this  case,  according  to  the  facts  alleged  in  the  complaint, 
are  well  stated  by  Chief  Justice  Thompson  in  the  case  of 
Simons  v.  Vulcan  0.  &  M.  Co.,  61  Pa.  St.  202;  100  Am.  Rep. 
628.  After  stating  that  it  was  claimed  that  the  organized 
board  of  directors  was  the  company,  and  whatever  it  did  could 
not  be  inquired  into  by  the  corporation  put  in  motion  by  the 
instance  of  the  stockholders,  he  says:  "This  is  an  error,  and 
results  from  overlooking  the  fact  that  the  directors  are  but  the 
agents  and  trustees  of  the  company;  that  they  have  power  to 
act  only  for  the  interest  of  the  company,  and  not  against  it. 
The  share-holders  constitute  the  company,  where  there  is  stock, 
and  not  the  directors.  It  was  therefore  well  put  in  the  charge 
of  the  learned  judge  that  the  directors  had  no  power  to  bind 
the  stockholders  by  allowing  profits  to  the  defendants,  after 
holding  out  in  their  prospectus  that  the  property  was  obtained 
at  original  prices,  and  that  the  defendants  could  not  claim  any 
if  they  hold  out  that  they  had  purchased  the  property  for  the 
company,  and  were  conveying  at  original  prices.  A  fraud 
perpetrated  against  the  corporation  by  any  or  all  of  the  direc- 
tors may  assuredly  be  redressed  by  such  an  action  in  the  name 
of  the  corporation.  As  already  said,  they  are  its  agents  and 
trustees,  which  implies  accountability  to  their  principals."  In 
the  case  of  In  re  British  Seamless  Paper  Box  Co.,  L.  R.  17  Ch. 
Div.  471,  the  master  of  the  rolls  says:  "I  quite  agree  to  this:  that 
if  promoters  make  an  arrangement  to  get  a  profit  for  them- 
selves out  of  what  is  apparently  paid  to  the  vendors,  it  is  im- 
material whether  the  contract  with  the  vendors  is  approved  by 
the  directors  of  the  company,  who  are  the  promoters,  just  be- 
fore the  allotment  or  just  after.  In  both  cases  it  is  intended 
to  cheat  the  future  share-holders,  and  of  course  it  makes  no 
difierence  whatever  that  the  persons  who  at  the  time  the  allot- 
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ment  was  made  were  in  fact  the  promoters,  or  their  nominees, 
knew  of  the  fraud."  It  seems  to  me,  unless  we  are  prepared 
to  go  contrary  to  the  cases  above  cited,  and  to  very  many 
others  cited  in  the  brief  of  the  appellant,  we  must  hold  that  an 
action  can  be  maintained  in  the  name  of  the  corporation  to 
redress  the  wrong  alleged  to  have  been  done  by  the  defend- 
ants. 

What  would  have  been  the  relations  of  the  defendants  to 
the  corporation  if  they  had  in  fact  owned  the  mining  option, 
and  had  formed  the  corporation,  and  issued  full-paid  stock  to 
themselves  for  such  option,  and  transferred  such  stock  to  them- 
selves in  payment  for  such  mining  option,  and  then,  by  exag- 
gerated or  false  statements  as  to  the  value  of  such  mining  op- 
tion, or  as  to  its  actual  cost,  had  induced  others  to  purchase  from 
them  such  stock,  need  not  be  determined  in  this  action,  nor 
whether  in  such  case  any  action  for  such  fraud  could  be  main- 
tained by  the  corporation.  Under  the  allegations  of  the  com- 
plaint, such  was  not  the  transaction  in  this  case.  In  this  case 
no  sale  to  or  purchase  by  the  corporation  was  made  until  all 
the  stock,  or  nearly  all,  had  been  agreed  to  be  taken  by  other 
parties  than  the  defendants,  and  although  the  written  agree- 
ment which  they  signed  stated  that  they  were  to  buy  the  stock 
of  defendants,  the  allegations  of  the  complaint  show  that  at 
the  time  such  contract  was  signed  by  the  present  stockholders 
the  defendants  did  not  have  or  own  any  of  the  stock  of  the  cor- 
poration, nor  did  they  own  the  mining  option.  The  allegations 
also  show  that  no  stock  was  ever  issued  to  the  defendants  ex- 
cept to  the  amount  of  twenty-five  thousand  dollars,  and  the 
balance  of  the  stock  was  issued  by  the  corporation  directly  to 
the  present  holders;  and  the  mining  option  was  bought  by  the 
defendants  and  sold  to  the  company  after  such  stock  had  been 
subscribed  and  paid  for  by  the  present  stockholders,  with  the 
money  paid  by  the  stockholders  to  the  corporation.  What  is 
said  by  the  learned  author  (1  Morawetz  on  Private  Corpora- 
tions, sec.  292,  p.  279),  in  commenting  upon  the  case  of  New 
Sombrero  Phosphate  Co.  v.  Erlanger,  L.  R.  5  Ch.  Div.  73,  is  pe- 
culiarly applicable  to  the  case  at  bar.  In  discussing  the  ques- 
tion whether  the  action  would  lie  in  favor  of  the  corporation, 
he  says:  "  Before  any  shares  had  been  issued,  the  existence  of 
the  company  was  a  fiction.  The  share-holders  really  formed 
the  company,  each  one  becoming  a  member  when  he  took  his 
shares.  While  the  contract  for  the  purchase  of  the  property 
was  nominally  in  force  from  the  time  of  its  approval  by  the 
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board  of  directors,  yet  it  really  took  effect  only  after  the  share- 
holders had  taken  their  shares.  It  then  became  binding  upon 
all  the  share-holders  collectively,  or  in  other  words,  on  the 
company.  The  fraud  really  consisted  in  inducing  the  share- 
holders to  enter  into  this  contract  in  their  collective  capacity, 
and  in  using  the  funds  belonging  to  the  share-holders  collect- 
ively in  paying  the  purchase  price.  It  is  evident,  therefore, 
that  the  injury  to  the  share-holders  was  an  injury  to  their  col- 
lective corporate  interests,  and  that  the  company  was  the  proper 
complainant." 

These  remarks  are  strictly  applicable  to  the  transaction  in 
this  case.  It  is  true  that  it  is  alleged  that  the  defendants 
formed  a  corporation  under  the  statutes  of  this  state,  and  .that 
such  corporation  passed  a  resolution  to  permit  the  defendant 
Main  to  subscribe  for  the  whole  capital  stock,  and  pay  for  it 
by  a  transfer  of  the  mining  option  to  the  corporation;  but  it 
appears,  from  the  complaint,  that  before  this  was  done  an 
agreement  had  been  made  between  the  defendants  and  the 
corporation  that  other  persons  should  become  the  owners  of 
the  stock  of  the  corporation,  and  pay  a  certain  sum  of  money 
for  such  stock,  and  thereby  become  the  real  parties  constitut- 
ing the  corporation,  and  that  their  money  should  pay  for  the 
mining  option;  and  it  further  appears  that  the  transfer  was 
not  made  to  the  corporation  until  after  the  real  stockholders 
had  become  such  by  paying  their  money  for  the  stock.  The 
fraud  in  the  sale  was  therefore  a  fraud  upon  the  collective  in- 
terests of  the  share-holders,  as  it  was  in  the  New  Sombrero 
Phosphate  Company  case. 

Taking  all  the  allegations  of  the  complaint  together,  they 
charge  the  defendants  with  purchasing  the  mining  option  for 
the  sum  of  twenty  thousand  dollars  from  themselves  for  the 
benefit  of  the  corporation,  the  corporation  at  the  time  of  the 
sale  and  purchase  representing  the  present  holders  of  its 
stock,  and  not  simply  the  interest  of  themselves.  That  this 
complaint  states  a  good  cause  of  action  in  favor  of  the  corpo- 
ration against  the  defendants,  we  think  is  well  settled  upon 
principle  and  authority.  The  cases  above  cited  of  New  Som- 
brero Phosphate  Co.  v.  Erlnnger,  L.  R.  5  Ch.  Div.  73,  Phosphate 
Sewage  Co.  v.  Hartmont,  L.  R.  5  Ch.  Div.  394,  and  Simons  v. 
Vulcan  0.  &  M.  Co.,  61  Pa.  St.  202,  100  Am.  Dec.  628,  as  well 
as  many  of  the  other  cases  cited  in  the  brief  of  the  counsel  for 
the  appellant,  very  clearly  sustain  this  action. 

It  is,  however,  urged,  in  a  very  able  argument  by  the  coun- 
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eel  for  the  defendants,  that,  admitting  the  corporation  would 
have  a  cause  of  action  against  the  defendants  for  the  profits 
made  by  them  on  the  sale  of  the  mining  option  to  the  corpora- 
tion, had  the  corporation  obtained  the  money  with  which  it 
paid  the  defendants  for  such  option  in  a  lawful  way,  still,  as 
the  allegations  of  the  complaint  show  that  it  obtained  such 
money  by  an  illegal  issue  or  sale  of  its  stock  to  its  corpora- 
tors, no  action  will  lie  to  recover  of  the  defendants  any  part 
of  the  money  so  illegally  obtained  by  the  corporation.  Under 
my  construction  of  the  allegations  of  the  complaint,  it  is  very 
clear  that  the  fact  that  the  corporation  received  the  money 
which  paid  the  defendants  for  their  mining  option  upon  an 
illegal  issue  of  its  stock  cannot  be  a  defense  to  this  action 
to  compel  them  to  refund  to  the  company  so  much  of  the  pur- 
chase price  as  was  unlawfully  received  by  them  on  such  sale. 
The  basis  of  the  argument  of  the  learned  counsel  is,  that  these 
defendants  received  the  money  of  the  stockholders  upon  this 
alleged  illegal  sale  of  the  stock  as  the  agents  of  the  corpora- 
tion, and  that,  as  such  agents,  they  cannot  be  made  to  account 
to  their  principal  for  the  money  so  received  by  them  upon 
such  illegal  sales. 

Admitting  this  to  be  a  true  statement  of  the  facts  alleged 
in  the  complaint,  I  think,  under  the  decisions  of  this  and 
many  other  courts,  these  agents  cannot  set  up  the  illegality  of 
the  transactions  as  a  defense  to  an  action  by  the  principal  to 
recover  the  money  of  its  agents.  I  think,  however,  that  the 
allegations  in  the  complaint  show  that  the  money  received 
on  the  sale  of  the  stock  was  in  the  possession  of  the  corporation, 
and  not  merely  in  the  possession  of  its  agents,  and  being  so 
in  the  possession  of  the  corporation,  the  defendants  and  agents 
of  the  corporation  paid  it  over  to  themselves  as  the  considera- 
tion for  their  mining  option.  Under  the  allegations  of  the 
complaint,  they  are  not  refusing  to  account  for  money  collected 
by  them  as  agents  of  the  corporation  in  making  sales  of  its 
stock,  but  they  are  refusing  to  account  for  money  wrongfully 
obtained  from  the  corporation  upon  a  sale  of  their  mining 
option  to  the  company.  Having  changed  their  position  in  re- 
gard to  this  money  by  receiving  it  from  the  corporation  as 
payment  for  the  mining  option  sold  to  the  company,  they 
cannot  now  claim  to  hold  it  as  money  received  by  them  as  the 
agents  of  the  corporation  in  making  illegal  sales  of  the  stock 
of  the  corporation.  The  money  paid  to  the  corporation  on 
euch  an  illegal  issue  or  sale  of  stock  was,  notwithstanding 
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such  illegal  sale,  the  money  of  the  corporation  as  against  all 
the  world.  The  purchasers  of  such  illegally  issued  stock  could 
not  recover  back  the  money  paid  by  them  to  the  corporation 
upon  such  illegal  transaction:  See  Clarke  v.  Lincoln  Lumber  Co., 
59  Wis.  655,  661,  665;  and  if  they  cannot  recover  it  back  from 
the  corporation,  no  one  else  can.  The  corporation,  having  the 
possession  of  the  money,  is  for  all  practical  purposes  the  owner 
of  it;  and  if  these  defendants  took  the  money  from  the  cor- 
poration in  an  illegal  and  fraudulent  way,  it  is  no  defense  to 
such  illegal  act  that  the  corporation  obtained  the  money 
by  a  violation  of  the  statute  in  selling  its  stock.  If  A  obtains 
the  title  and  possession  of  property  from  B  by  some  fraud- 
ulent device,  and  C  obtains  the  same  property  of  A  by  fraud, 
and  A  brings  an  action  against  C  to  recover  the  property 
back,  or  for  damages  for  the  fraud,  it  would  be  no  defense  for 
C  that  A  had  fraudulently  obtained  it  from  B.  This  would 
certainly  be  so,  unless  B  made  a  claim  for  the  property  against 
C.  In  this  case  the  persons  whose  money  came  to  the  posses- 
sion of  the  corporation  cannot  enforce  any  claim  to  it  as 
against  the  corporation,  and  consequently  they  could  not  en- 
force a  claim  to  it  as  against  the  persons  to  whom  the  corpo- 
ration transferred  it;  and  if  the  present  stockholders  were 
instrumental  in  bringing  this  action  in  the  name  of  the 
corporation,  as  they  must  be  held  to  be,  by  bringing  it  in  the 
name  of  the  corporation,  they  aflfirm  the  right  of  the  corpora- 
tion to  the  money  so  received  by  it.  By  what  rule  of  law  have 
the  defendants  the  right  to  challenge  the  title  of  the  corpora- 
tion to  the  money  which  was  paid  to  them  upon  the  sale  of 
their  mining  option  to  the  corporation  ?  I  am  unable  to  per- 
ceive any  such  right,  especially  in  a  case  of  this  kind,  where 
no  other  person  can  claim  the  money. 

If  it  should  be  urged  that  the  allegations  of  the  complaint 
show  that  there  are  no  legal  stockholders,  and  no  legal  stock 
issued,  and  so  no  corporation  which  can  maintain  this  action, 
it  is  answered  by  saying  that  the  defendants  are  in  no  position 
to  attack  either  the  issue  of  the  stock  or  the  legality  of  the  or- 
ganization of  the  corporation.  These  defendants,  who  were  the 
active  agents  in  the  formation  of  the  corporation,  who  were 
instrumental  in  the  issue  of  the  alleged  illegal  stock,  and  who 
contracted  with  tine  corporation,  having  full  knowledge  of  all  of 
its  transactions,  are  in  no  position  to  contest  the  regularity  of 
the  formation  of  the  corporation :  2  Morawetz  on  Private  Cor- 
porations, sees.  750-754,  and  the  numerous  cases  cited  in  the 
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notes;  Chuhb  v.  Upton,  95  U.  S.  665,  667;  Cowell  y.  Colorado 
Springs  Co.,  100  U.  S.  55,  60;  People  v.  La  Rue,  67  Cal.  526. 

In  my  view  of  the  case,  these  defendants,  as  agents  and 
trustees  of  the  corporation,  sold  their  mining  option  to  the 
corporation,  and  received  from  the  corporation  seventy  thou- 
sand dollars  in  money  of  the  corporation  more  than  in  law 
and  equity  they  were  entitled  to  receive  therefor;  and  in  law 
and  equity  they  hold  this  money  in  trust  for  the  corporation 
from  which  they  received  it.  That  the  defendants,  after  hav- 
ing obtained  from  the  corporation  its  money,  which,  in  accord- 
ance with  the  principles  of  equity,  they  have  no  right  to  retain, 
may  now  refuse  to  refund  on  the  allegation  that  the  corpora- 
tion was  not  in  all  respects  organized  in  accordance  with  law, 
seems  to  me  a  proposition  wholly  unsupported  by  authority, 
and  contrary  to  justice  and  equity.  Under  a  proper  construc- 
tion of  the  allegations  of  the  complaint,  the  illegal  issue  of  the 
stock  by  the  corporation,  and  the  receipt  of  the  money  for  such 
stock,  was  a  completed  transaction  before  the  acts  upon  which 
the  corporation  rely  for  a  recovery  against  the  defendants 
transpired;  and  so  the  illegal  act  is  in  no  way  the  foundation 
of  the  action.  Briefly,  the  foundation  of  the  claim  of  the 
plaintiff  is  this:  The  corporation  having  in  its  possession 
ninety  thousand  dollars,  the  defendants,  as  agents  and  trus- 
tees of  the  corporation,  sold  their  mining  claim  to  the  cor- 
poration for  ninety  thousand  dollars,  and,  acting  for  the 
corporation,  they  bought  it  for  the  corporation,  and  paid  out 
its  money  to  complete  the  purchase;  and  in  making  such  sale 
and  purchase  they  so  conducted  themselves  that  they  were 
and  are  not  entitled,  as  against  the  corporation,  to  retain  the 
profits  made  on  the  sale,  but  hold  such  profits  in  trust  for  the 
corporation.  Under  such  circumstances,  it  appears  to  me 
wholly  immaterial  how  the  corporation  became  possessed  of 
the  money  received  by  the  defendants,  unless  they  can  show 
that  some  other  person  or  party  has  a  better  claim  to  such 
money  than  the  corporation. 

I  have  not  discussed  the  question  as  to  the  right  of  the  cor- 
poration to  recover  the  money  on  the  theory  that  they  collected 
the  same  as  the  agents  of  the  corporation,  for  the  benefit  of  the 
corporation, and  now  hold  it  as  such  agents,  because  it  seems 
to  me  that  a  fair  construction  of  the  allegations  of  the  com- 
plaint do  not  show  that  such  is  the  position  of  the  defendants. 
If,  under  the  allegations  of  the  complaint,  these  defendants 
ever  held  this  money  as  the  agents  of  the  corporation,  they 
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abandoned  that  position  when  they  received  it  from  the  corpo-- 
ration  as  the  purchase  price  of  their  mining  option;  and  if 
they  are  entitled  to  hold  the  money  at  all,  they  must  hold  it  as 
vendors  of  such  option,  and  as  the  purchase-money  thereof; 
and  if  they  cannot,  according  to  the  rules  of  law  and  equity^ 
hold  it  as  such  purchase-money,  then  they  must  return  it  to 
the  corporation.  They  cannot  now  assume  to  hold  it  as  the 
agents  of  the  corporation.  In  receiving  the  money  as  the  pur- 
chase price  of  their  option,  they  abandoned  their  position  as 
agents  of  the  corporation,  if  they  ever  were  such  as  to  this 
money,  and  cannot  now  assume  such  agency  to  defeat  a  re- 
covery: Fox  V.  Cash^  11  Pa.  St.  207;  2  Benjamin  on  Sales, 
681. 

We  think  the  complaint  states  a  good  cause  of  action  in 
favor  of  the  plaintiff,  and  that  the  circuit  court  erred  in  sus- 
taining the  demurrer  to  the  complaint. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 


Estoppel  to  Deny  Corporate  Existence.  — As  to  estoppel  to  deny  cor- 
porate existence  by  contracting  with  the  corporation,  see  note  to  Schloas  v. 
Montijomery  T.  Co.,  13  Am.  St.  Rep.  55;  note  to  New  Ycrrk  F.  Ins.  Co.  v. 
Ely,  13  Am.  Dec.  108,  109;  Searcy  v.  Yarnell,  49  Ark.  267;  Winget  v.  Quincy 
etc.  Ass'n,  128  111.  67;  Boake  v.  Gulf  Ice  Co.,  24  Fla.  551. 

Promoters  of  Corporations,  and  their  Relations  thereto. — In  the 
note  to  Moore  <Sc  H.  H.  Co.  v.  Towers  H.  Co.,  13  Am.  St.  Rep.  23,  the  ques- 
tion of  the  liability  of  a  corporation  for  contracts  entered  into  by  its  pro- 
moters was  considered,  and  the  following  conclusions  were  announced  as 
sustained  by  the  authorities  upon  that  subject:  1.  That,  as  a  general  rule,  a 
corporation  cannot  be  bound  by  acts  done  or  promises  made  in  its  name  or  on 
its  behalf  before  it  is  in  existence,  and,  therefore,  that  its  promoters  have  no 
authority  to  act  or  contract  for  it,  nor  in  its  name:  Penn.  Match  Co.  v.  Hap- 
good,  141  Mass.  145;  Abbott  v.  ffapgood,  150  Mass.  248;  16  Am.  St.  Rep.  193; 
2.  That  while  contracts  made  in  the  name  or  for  the  benefit  of  a  corporation 
before  its  organization  are  not  binding  upon  it,  yet  it  may  adopt  or  ratify 
them  either  in  express  terms  or  by  implication,  as  by  acting  upon  them  and 
receiving  the  benefits  thereof,  and  when  it  does  so,  it  is  either  bound  by  its 
express  contract,  or  upon  the  ground  of  estoppel  not  permitted  to  deny  the 
validity  of  such  contract,  nor  to  refuse  to  discharge  the  obligations  thereby 
imposed:  Paxton  Cattle  Co.  v.  First  Nat.  Bank,  21  Neb.  621;  59  Am.  Rep.  852; 
Oooday  V.  Colchester  <fc  8.  V.  R'y  Co.,  16  L.  R.  596;  Preston  v.  Liverpool  <k 
M.  N.  J.  B'y,  L.  R".  7  Eq.  124;  Wood  v.  Wheelen,  93  111.  153;  Edwards  v. 
Gh-and  Junction  B'y  Co.,  1  Mylne  &  C.  650;  7  Sim.  337;  6  L.  J.,  N.  S.,  Ch.  47; 
Beichwald  v.  Commercial  Hotel  Co.,  106  111.  439.  It  is  true  that  some  of  the 
authorities  upon  this  subject  deny  that  it  is  possible  for  a  corporation  to 
ratify  a  contract  made  before  its  organisation,  because,  they  say,  the  ratifica- 
tion of  a  contract  makes  it  valid  and  binding  from  its  inception,  and  that  no 
contract  as  against  a  corporation  can  be  deemed  to  have  an  inception  or  ex- 
istence before  it  was  possible  for  the  corporation  to  do  any  act  or  enter  into 
AM.  St.  Rep.,  Vol.  XVIl.  —  U 
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any  contract:  AbhoU  v.  ffapgood,  150  Mass.  248;  15  Am.  St.  Rep.  193;  In  r4 
Express  Engineering  Co.,  L.  R.  16  Ch.  Div.  125;  Kelnerv.  Baxter,  L.  R.  2  Com.  P. 
175;  Ounn  v.  London  Ins.  Co.,  12  Com.  B.,  N.  S.,  694;  Melhado  v.  Porto  Alegre 
R'y,  L.  R.  9  Com.  P.  503.  The  effect  of  these  latter  decisions,  as  we  under- 
stand them,  is  to  affirm  that  when  a  contract  made  by  promoters  in  the  name 
of  a  corporation  is  acted  upon,  and  its  benefit  accepted  by  the  corporation 
after  its  organization,  this  should  be  regarded,  not  as  a  ratification  of  the  old 
contract,  which  the  corporation  had  no  capacity  to  make,  but  aa  an  entering 
into  a  new  contract  of  the  same  purport  as  the  old  one. 

A  contract  may  be  made  in  ;.  company  or  corporate  name,  either  by  per- 
sons who  have  undertaken  to  form  a  corporation  and  suppose  they  have  suc- 
ceeded in  so  doing,  or  by  persons  who  know  that  they  have  not  formed  a 
corporation,  but  who  intend  doing  so,  and  who  use  the  corporate  name  in 
anticipation  of  the  subsequent  formation  of  a  corporation  of  that  name,  and 
with  the  intention  that  the  contract  shall  be  used  for  the  benefit  of  and  be 
binding  upon  such  corporation.  In  either  case,  the  corporation  cannot  be 
bound  by  the  contract  when  made;  for  the  corporation  does  not  then  exist, 
and  may  never  be  called  into  being.  It  therefore  follows  that  the  contract 
must  be  treated  either  as  binding  upon  the  persons  who  have  improperly  used 
a  corporate  name,  or  as  having  no  effect  whatever.  The  authorities  upon  this 
subject  are  not  harmonious.  If  a  corporation  de  facto  enters  into  contracts 
with  third  persons,  both  are  often  estopped  from  denying  its  corporate  exist- 
ence, and  its  capacity  to  make  the  contract  in  question.  In  such  cases  the 
question  of  the  due  incorporation  is  often  immaterial.  If,  however,  persons 
are  made  defendants  in  the  action,  either  eis  partners,  or  as  individuals  jointly 
or  jointly  and  severally  liable  on  a  contract,  and  seek  to  escape  liability  on  the 
ground  that  the  contract  was  not  made  with  them,  but  with  a  corporation  of 
which  they  were  members  or  stockholders,  they  must,  according  to  many  of 
the  authorities,  show,  not  a  de  facto  corporation  merely,  but  one  which  was 
in  being  at  the  time  of  the  making  of  the  contract  in  question,  and  it  will 
not  b«  regarded  as  so  i  i  being  unless  every  statutory  prerequisite  to  its 
formation  had  been  substantially  complied  with.  Persons  acting  or  contract- 
ing in  s  company  or  corporate  name  have  usually,  therefore,  been  held  liable 
either  as  partners  or  as  joint  actors  or  contractors:  Oarnett  v.  Richardson,  35 
Ark.  144;  Bartholomew  v.  Bentley,  1  Ohio  St.  37;  Hurtv.  Salisbwy,  56  Mo. 
310;  Hopcrq/i  v.  Parker,  16  L.  T.,  N.  S.,  561;  Kelnerv.  Baxter,  L.  R.  2  Com. 
P.  174;  Hess  v.  Werts,  4  Serg.  &  R.  356;  Hill  v.  Beach,  12  N.  J.  Eq.  31; 
Abbott  V.  Omaha  Smelting  etc.  Co.,  4  Neb.  416;  Eaton  v.  Walker,  76  Mich. 
579;  Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa,  104;  Bigelow  v.  Gregory,  73  III. 
197;  Pettis  v.  Atkins,  60  111.  453;  though  in  some  instances,  where  the  individ- 
ual liability  of  such  persons  has  been  maintained,  their  liability  as  partners 
has  been  denied:  Johnson  v.  Corser,  34  Minn.  355. 

On  the  other  hand,  there  are  several  well-considered  cases  maintaining 
that  when  one  has  accepted  a  contract,  executed  in  a  corporate  name, 
and  apparently  as  a  corporate  act,  he  will  not  be  permitted  to  deny  the 
existence  of  the  corporation,  and  to  claim  that  its  fhembers  or  stock- 
holders are  personally  liable  on  such  contract,  as  partners  or  otherwise, 
if  he  knew  that  they  did  not  intend  to  enter  into  any  personal  contract, 
or  to  bind  themselves  otherwise  than  as  members  or  stockholders  of  such 
corporation:  Planters'  <fe  M.  Bank  v.  Padgett,  69  Ga.  159;  Merchants'  <b 
Mfg.  Bank  v.  Stone,  38  Mich.  779;  Fay  v.  Noble,  7  Cush.  188;  BlancJiard 
V.  KauU,  44  Cal.  440;  Trowbridge  v.  Scudder,  11  Cush.  83.  It  is  doubt- 
less true,  as    suggested   in  these  decisions,  that   when   persons    accept   a 
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contract  which  they  then  believe  and  intend  to  be  with  a  corporation,  the 
members  or  stockholders  of  the  supposed  corporation  cannot  be  held  liable, 
as  partners  or  otherwise,  without  giving  to  the  contract  an  effect  which  no 
one  supposed  or  intended  it  to  have  when  made.  It  is,  however,  equally  in- 
disputable that  all  of  the  parties  intended  the  contract  to  have  some  effect  and 
to  be  obligatory  upon  somebody;  and  that,  in  many  instances,  to  prevent  a 
failure  of  justice,  tho  courts  must  be  driven  to  holding  the  persons  acting  as 
a  corporation,  when  none  existed,  as  bound  in  the  only  capacity  in  which 
they  had  power  to  transact  business,  to  wit.  as  partners,  or  at  least  as  parties 
jointly  liable  on  the  contracts  made  in  a  corporate  name. 

The  only  case  falling  within  our  observation  considering  the  rights  of  pro- 
moters of  a  corporation  under  a  contract  made  by  them  in  the  name  of  a  cor- 
poration which  they  intended  to  form  is  that  of  Abbott  v.  Hapgood,  150 
Mass.  248;  15  Am.  St.  Rep.  193.  In  that  case,  it  appeared  that  the  promot- 
ers, in  the  corporate  name,  entered  into  a  contract  with  certain  persons 
whereby  such  persons  agreed  to  furnish  certain  machines,  which  were  de- 
signed for  the  use  of  the  corporation  when  it  should  be  formed.  The  corpo- 
ration was  subsequently  formed,  but  the  parties  who  contracted  to  furnish 
the  machines  failed  to  do  so,  and  were  sued  by  the  corporation  to  recover 
damages  arising  from  such  failure.  The  corporation  was  defeated  in  this  ac- 
tion, on  the  ground  that  the  contract  was  not  made  with  it,  nor  while  it  had 
any  existence.  The  promoters  then  brought  an  action  upon  the  same  con- 
tract. In  this  latter  action  it  was  determined,  —  1.  That  the  judgment  in 
the  former  action  did  not  preclude  a  recovery;  and  2.  That  the  promoters 
were  entitled  to  recover  upon  the  contract;  that  in  such  recovery  they  were 
not  restricted  to  the  damages  which  they  had  suffered  independently  of  their 
partnership  association,  but  were  entitled  to  all  damages  for  which  any  re- 
covery might  be  had  for  the  breach  of  the  contract;  and  that,  in  estimating 
the  damages,  the  jury  was  entitled  to  consider  the  fact  that  the  machines 
were  contracted  for  in  order  that  they  might  be  turned  over  to  and  used  by 
the  intended  corporation;  and  that,  because  of  the  defendant's  failure  to  fur- 
nish the  machines,  the  new  corporation  could  not  start  in  its  work  under 
favorable  auspices,  and  with  an  equipment  suitable  for  the  transaction  of  a 
profitable  business. 

The  relation  of  promoters  to  the  corporation  and  to  one  another  has  been 
more  frequently  judicially  considered  and  determined  in  England  than  in 
these  United  States.  The  word  "  promoter  "  has  acquired  a  special  signifi- 
cance in  the  former  country,  which  is  thus  explained  in  St.  Louis  etc,  R'y 
Co.  V.  Tiernan,  S7  Kan.  623:  "This  word,  'promoter,*  had  its  origin  in  the 
methods  by  which  joint-stock  companies  were  formed  in  England,  where,  by 
law,  they  were  declared  partnerships.  Subsequently,  when  the  era  of  rail- 
road-building began  in  that  country,  the  business  of  promoting  the  organiza- 
tion of  such  companies  assumed  definite  form.  The  ordinary  proceeding  was 
this:  The  promoter  introduced  the  enterprise  to  the  notice  of  persons  of 
wealth  in  the  locality  through  which  the  line  of  the  road  was  proposed  to  be 
located,  informing  them  of  its  nature  and  prospects,  and  furnishing  an  estimate 
of  its  probable  cost.  These  persons  were  solicited  to  aid,  by  their  influence 
or  subscriptions,  or  both.  Enough  persons  were  secured  to  constitute  a  pro- 
visional committee,  and  then  this  committee  appointed  from  their  number  a 
managing  committee,  which  issued  a  prospectus,  announcing  the  nature  and 
probable  profits  of  the  scheme,  the  proposed  means  to  carry  it  out,  the 
amount  of  capital  required,  the  number  and  price  of  shares,  and  other  de- 
tails, to  which  were  generally  attached  the  names  of  the  promoters,  with  ref- 
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erence  to  the  names  of  those  persons  constituting  the  provisional  committees. 
If  all  this  resulted  in  fair  probabilities  of  success,  application  was  then  made 
to  Parliament  for  a  bill  of  incorporation.  If  the  scheme  failed,  the  expenses 
incurred  gave  rise  to  litigation,  and  many  questions  as  to  the  liability  of  these 
committees,  and  of  the  promoters,  were  determined.  If  the  corporation  was 
secured  by  the  action  of  Parliament,  then  another  class  of  questions  arose,  as 
to  what  acts  of  the  promoters  could  be  ratified  by  and  what  acts  resulted  to 
the  benefit  of  the  incorporation,  and  many  others,  growing  out  of  the  condi- 
tion of  affairs,  that  have  no  resemblance  to  our  method  of  organizing  corpora- 
tions. It  is  true  that  the  word  has  been  found  to  have  its  uses  in  our 
jurisprudence,  but  in  a  much  more  restricted  sense  than  that  used  in  the 
English  reports." 

Both  in  Eni  land  and  in  the  United  States,  promoters  have  been  said  to  oc- 
cupy a  fiduciary  relation  towards  one  another,  and  towards  the  company  or 
corporation  whose  organization  they  seek  to  promote.  An  examination  of  all 
the  cases  in  which  contracts  with  or  purchases  from  promoters  have  been  set 
aside,  or  in  which  promoters  have  been  compelled  to  account  for  profits  re- 
ceived, or  to  restore  stock  issued  to  them  without  payment,  or  upon  terms 
not  open  to  other  stockholders,  will  reveal  the  fact  that  the  action  of  the  pro- 
moters has  been  tainted  with  fraud,  either  in  the  assertion  of  facts  known  to 
be  false,  or  in  the  concealment  of  facts  the  knowledge  of  which  they  knew 
would  deter  persons  from  participating  in  the  corporation  on  the  terms  pro- 
posed, or  in  resorting  to  some  device  through  which  the  agents  or  managers 
of  the  corporation  were  prevented  from  exercising  an  impartial  and  intelli- 
gent judgment  in  its  behalf,  to  the  advantage  of  its  promoters.  The  only 
principle  of  law  necessarily  resulting  from  the  decisions  is,  that  the  promot- 
ers must  act  in  good  faith  with  one  another  and  with  the  corporation,  and 
such  special  advantages  or  profits  as  they  reserve  to  themselves  must  not  be 
secret.  In  other  words,  they  will  not  be  permitted  to  assert,  either  expressly 
or  by  necessary  implication,  that  they  are  forming  a  corporation  upon  terms 
which  give  them  no  special  profits  or  advantages,  while  in  fact  they  are  in- 
tending to  reap  benefits  of  which  their  fellow-promoters,  or  subsequent  sub- 
sdribers,  have  no  notice. 

In  Erlanger  v.  New  Scnnbrero  Phosphate  Co.,  L.  R.  3  App.  Cas.  1218,  39 
L.  T.,  N.  S.,  269,  26  Week.  Rep.  65  (also  reported  as  New  Sombrero  Phosphate 
Co.  V.  Erlanger,  L.  R.  5  Oh.  App.  73;  25  Week.  Rep.  436),  it  appeared  that 
a  leasehold  interest  in  the  island  of  Sombrero  had  been  purchased  for  fifty- 
five  thousand  pounds  by  a  syndicate,  acting  for  themselves  alone,  and  not  as 
the  representatives  of  any  corporation  existing  or  proposed.  Soon  after- 
wards, they  determined  to  form  a  joint-stock  company,  to  which  their  lease- 
hold should  be  sold  for  one  hundred  and  ten  thousand  pounds,  or  double  the 
price  paid  by  them  therefor.  The  memorandum  of  association  stated  that 
the  object  of  the  company  was  the  purchasing,  leasing,  and  working  of  mines 
or  quarries  of  phosphate  of  lime  in  the  island  of  Sombrero.  The  promoters 
named  certain  reputable  persons  as  directors,  whom  they  knew  could  not 
participate  in  determining  whether  the  contract  of  purchase  should  be  ac- 
cepted by  the  new  company  or  not,  or  who  did  not  appear  to  know  anything 
about  the  matters  upon  whioh  they  were  required  to  act.  While  the  num- 
ber of  directors  might  be  as  great  as  seven,  two  were  sufficient  to  constitute 
a  quorum.  At  a  meeting  of  the  directors,  the  contract  of  purchase  was 
approved.  Four  directors  participated  in  thi^  meeting,  Irwo  of  whom  were 
not  shown  to  have  any  knowledge  of  the  business;  the  third  was  the  vendor 
of  the  property,  and  the  fourth  was  a  solicitor,  who  had  been  a  member  of 
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the  syndicate.  Of  this  ratification  of  the  purchase,  the  lord  chancellor 
remarked:  "  It  was  the  duty  of  the  promoters  to  take  care  that  the  contract 
for  the  purchase  of  their  property  was  submitted  to  the  intelligent  considera- 
tion of  a  complete  number  of  independent  directors;  and  I  cannot  but  regard 
a  meeting  at  which  one  who  did  attend  and  take  part  in  the  deliberations 
was  at  once  a  person  buying  and  selling,  where  the  legal  adviser  present  and 
assisting  was  virtually  another  vendor,  and  where  the  two  remaining  direc- 
tors are  not  shown  to  have  had  the  means  of  exercising,  or  to  have  exercised, 
any  intelligent  judgment,  as  little  else  than  a  mockery  and  a  delusion."  All 
the  judges  concurred  in  the  conclusion  that  the  contract  of  sale  was  one 
which,  on  prompt  application,  should  have  been  set  aside;  but  the  minority 
were  of  the  opinion  that  relief  ought  to  be  denied,  on  the  ground  of  laches  in 
applying  therefor.  The  lord  chancellor  thus  described  the  position  and 
duties  of  promoters:  "  In  the  whole  of  this  proceeding  up  to  this  time  the 
syndicate,  or  the  house  of  Erlanger  as  representing  the  syndicate,  were  the 
promoters  of  the  company;  and  it  is  now  necessary  that  I  should  state  to 
your  lordships  in  what  position  I  understand  the  promoters  to  be  placed  with 
reference  to  the  company  which  they  proposed  to  form.  They  stand,  in  my 
opinion,  undoubtedly  in  a  fiduciary  position.  They  have  in  their  hands  the 
creation  and  molding  of  the  company;  they  have  the  power  of  defining  how, 
and  when,  and  in  what  shape,  and  under  what  supervision,  it  shall  start  into 
existence,  and  begin  to  act  as  a  trading  corporation.  If  they  are  doing  all 
this  in  order  that  the  company  may,  as  soon  as  it  starts  into  life,  become, 
through  its  managing  directors,  the  purchaser  of  the  property  of  themselves, 
the  promoters,  it  is,  in  my  opinion,  incumbent  upon  the  promoters  to  take 
care  that  in  forming  the  company  they  provide  it  with  an  executive;  that  is 
to  say,  with  a  board  of  directors,  who  shall  both  be  aware  that  the  property 
which  they  are  asked  to  buy  is  the  property  of  the  promoters,  and  who  shall 
be  competent  and  impartial  judges  as  to  whether  the  purchase  ought  or  ought 
not  to  be  made.  I  do  not  say  that  the  owner  of  property  may  not  promote 
and  form  a  joint-stock  company,  and  then  sell  his  property  to  it,  but  I  do 
say  that  if  he  does,  he  is  bound  to  take  care  that  he  sells  it  to  the  company 
through  the  medium  of  a  board  of  directors  who  can  and  do  exercise  an  in- 
dependent and  intelligent  judgment  on  the  transaction,  and  who  are  not  left 
under  the  belief  that  the  property  belongs,  not  to  the  promoter,  but  to  some 
other  person."  Lord  O'Hagan,  referring  to  the  same  subject,  expressed  a 
similar  opinion,  as  follows:  "The  original  purchase  of  the  island  of  Sombrero 
was  perfectly  legitimate;  and  it  was  not  less  so  because  the  object  of  the 
purchasers  was  to  sell  it  again,  and  to  sell  it  by  forming  a  company  which 
might  afford  them  a  profit  on  the  transaction.  The  law  permitted  them  to 
take  that  course,  and  provided  the  machinery  by  which  the  transfer  of  their 
interest  might  be  equitably  and  beneficially  effected  for  themselves  and  those 
with  whom  they  meant  to  deal.  But  the  privilege  given  them  for  promoting 
such  a  company  for  such  an  object  involved  obligations  of  a  very  serious 
kind.  It  required,  in  its  exercise,  the  utmost  good  faith,  the  completest 
trutlifulness,  and  a  careful  regard  to  the  protection  of  the  future  share- 
holders. The  power  to  nominate  a  directorate  is  manifestly  capable  of  great 
abuse,  and  may  involve,  in  the  misuse  of  it,  very  evil  consequences  to  mul- 
titudes of  people  who  have  little  capacity  to  guard  themselves.  Such  a  power 
may  or  may  not  have  been  wisely  permitted  to  exist.  I  venture  to  have 
doubts  upon  the  point.  It  tempts  too  much  to  fraudulent  contrivance  and 
mischievous  deception;  and,  at  least,  it  should  be  watched  with  jealousy, 
and  restrained  from  employment  in  such  a  way  as  to  mislead  the  ignorant 
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and  the  unwary.  In  all  such  cases  the  directorate  nominated  by  the  pro- 
moters should  stand  between  them  and  the  public,  with  such  independence 
and  intelligence  that  they  may  be  expected  to  deal  fairly,  impartially,  and 
with  adequate  knowledge  in  the  afifairs  submitted  to  their  control.  If  they 
have  not  those  qualities,  they  are  unworthy  of  trust.  They  are  the  betrayers 
and  not  the  guardians  of  the  company  they  govern,  and  their  acts  should  not 
receive  the  sanction  of  a  court  of  justice." 

As  suggested  in  the  preceding  quotations,  there  is  no  doubt  that  the  owner 
or  owners  of  property  may  cause  a  corporation  to  be  formed  for  the  purpose 
of  purchasing  it,  and  may  sell  it  at  any  price  which  the  corporatior,  when 
formed,  can  be  induced  to  pay,  regardless  of  the  profits  which  may  be  real- 
ized on  the  transaction.  They  are  not,  because  of  their  participation  in  the 
formation  of  a  corporation,  under  any  obligation  to  sell  their  property  to  it 
at  cost  price,  nor  are  they  inhibited  from  dealing  with  the  corporation. 
Their  sale  to  it,  no  matter  what  profits  they  realize  therefrom,  is  not  invalid, 
and  cannot  be  set  aside,  provided  they  acted  openly  and  fairly,  and  did  not, 
substantially,  act  both  as  vendors  and  vendees,  and  in  the  latter  capacity 
approve  a  transaction  suggested  by  them  in  the  former:  McEUienny's  Appeal,  61 
Pa.  St.  188;  Densmore  Oil  Go.  v.  Densmore,  63  Pa.  St.  43;  Fosa  v.  Harhottle,  2 
Hare,  489;  Lungren  v.  Pemvell,  13  Cent.  L.  J.  211;  10  Week.  Not.  Cas.  297. 
So  if,  when  the  company  or  corporation  is  formed,  certain  allotments  of  prop- 
erty or  stock  are  given  to  some  of  its  promoters  with  the  knowledge  and  con- 
sent of  the  others,  and  there  is  no  intention  to  have  any  stock  put  on  the 
market,  or  to  induce  any  other  person  to  become  interested,  any  one  who 
subsequently  obtains  shares,  with  the  knowledge  of  the  bonus  given  to  some 
of  the  promoters,  cannot  sustain  an  action  to  set  it  aside:  In  re  British  Seam- 
less Paper  Box  Co.,  L.  R.  17  Ch.  Div.  467.  A  stipulation  in  the  articles  of 
association  that  a  certain  sum  shall  be  paid  to  the  promoters  is  valid,  and 
binds  persons  subsequently  taking  shares,  for  the  reason  that  it  cannot 
operate  as  a  fraud  upon  them  when  they  knew,  or  by  the  inspection  of  the 
articles  might  have  known,  of  the  stipulation  in  question:  Ex  parte  Williams, 
In  re  Maib-id  Bank,  L.  R.  2  Eq.  216;  35  L.  J.  Ch.  474;  14  Week.  Rep.  706; 
14  L.  T.,  N.  S.,  456. 

If,  on  the  other  hand,  the  formation  of  a  corporation  is  a  scheme  to  de- 
fraud those  who  may  become  interested  in  it,  by  causing  the  purchase  of 
property  which  is,  or  should  be,  known  to  be  worthless,  the  promoters  who 
participate  therein,  and  even  their  solicitors,  may  be  decreed  to  repay  the 
entire  purchase  price:  Phosphate  Sewage  Co.  v.  Hartmont,  L.  R.  5  Ch.  394; 
24  Week.  Rep.  530;  46  L.  J.  Ch.  661. 

When  persons  once  become  promoters  of  a  corporation,  or  hold  themselves 
out  to  the  public  as  such,  their  relation  to  one  another  and  to  the  corpora- 
tion becomes  very  much  like  that  of  co-tenants  or  partners,  or  of  agents  and 
principals.  They  may,  until  the  contrary  appears,  be  presumed  to  be  acting 
for  the  common  benefit  of  their  fellow-promoters,  and  of  such  persons  as 
may  become  subscribers  for  shares  of  stock  in  the  corporation,  and  they  are, 
in  efifect,  understood  as  representing  themselves  to  be  acting  for  the  corpo- 
ration or  for  their  fellow-promoters  in  any  business  which  they  conduct,  in 
which  the  corporation  has  or  is  to  have  an  interest.  If  the  property  which 
they  wish  the  corporation  to  acquire  is  theirs,  their  interest  in  it  should  be 
disclosed;  if  they  are  to  receive  a  bonus  in  stock  or  other  property,  that  fact 
should  be  made  known.  Otherwise,  their  fellow-promoters,  and  those  who 
subsequently  acquire  interests  in  the  corporation,  have  the  right  to  assume 
that  they  have  not  been  representing  any  interest  adverse  to  that  of  the  cor- 
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poration;  and  on  discovering  that  such  is  not  the  case,  a  suit  may  be  main* 
tained  to  set  aside  any  purchase  from  them,  or  to  recover  profits  realized  l)y 
tfaem  therefrom,  or  to  compel  them  to  account  for  any  bonus  or  special 
advantage  received  by  them  over  the  other  stockholders:  Bagnall  v.  Carlton, 
L.  R.  6  Ch.  371;  Beck  v.  Kautorowicz,  3  Kay  &  J.  230;  Kent  v.  Frediold  Land 
«fc  B.  Co.,  17  L.  T.,  N.  S.,  77. 

A  very  familiar  form  of  attempting  to  realize  secret  profits  out  of  the 
formation  of  a  corporation  is  that  of  having  the  property  transferred  to  some 
one,  who  becomes  the  apparent  owner  thereof,  vrith  the  understanding  that 
if  the  property  is  sold  to  the  corporation,  all  of  the  purchase  price  above  a 
specified  sum  shall  go  to  persons  who  have  been  active  in  its  formation.  If 
the  scheme  proves  so  far  successful  that  the  property  is  transferred  to  tha 
corporation,  and  the  purchase  price  paid,  the  sale  may  be  set  aside,  or  the 
persons  receiving  the  profits  may  be  required  to  account  therefor:  Whaley 
Bridge  Calico  Co.  v.  Oreen,  L.  K  5  Q.  B.  109. 

If  two  or  more  persons  associate  themselves  for  the  purpose  of  purchasing 
property,  and  one  of  them  represents  to  the  others  that  particular  property 
can  be  bought  for  a  designated  price,  which  he  procures  to  be  paid  by  the 
associates,  when  in  truth  the  purchase  is  for  a  less  sum,  and  he  has  received 
the  difiFereuce  between  the  two  sums,  no  doubt  he  may  be  compelled  to  ac- 
count for  such  diflference,  though  the  property  may  be  worth  all  that  was 
paid  for  it.  The  same  principle  applies  as  against  promoters  of  corporations. 
Hence,  if  any  of  them  has  a  secret  contract  for  the  purchase  of  property,  the 
terms  of  which  are  more  favorable  than  those  disclosed  by  him,  or  an  agree- 
ment that  he  shall  have  stock  in  the  corporation  without  paying  therefor, 
any  advantage  which  he  thereby  obtains  is  a  fraud  on  the  other  share-holders 
and  upon  the  corporation,  and  he  will  not  be  permitted  to  retain  it:  Emery  v, 
Pan-ott,  107  Mass.  95;  and  the  principal  case;  McElhenny's  Appeal,  61  Pa.  St. 
188;  Densmore  Oil  Co.  v.  Densmore,  64  Pa.  St.  43;  Short  v.  Stevemon,  63  Pa. 
St.  95;  Simom  v.  Vulcan  OU  dk  M.  Co.,  61  Pa.  St.  202;  100  Am.  Dec.  628; 
OeUy  V.  Devlin,  54  N.  Y.  403;  70  N.  Y.  504;  Chaldler  v.  Bacon,  30  Fed.  Rep, 
538;  Atioood  v.  Merry  weather,  37  L.  J.  Ch.  35;  Society  of  Practical  Knowledge 
V.  Ahhott,  2  Beav.  559. 

Promoters  of  a  corporation  who  are  seeking  to  obtain  secret  profits  out 
of  transactions  with  or  sales  to  it  generally,  in  furtherance  of  their  schemes, 
either  become  members  of  its  board  of  directors,  or  procure  others  to  be- 
come such  members,  who  are  devoted  to  their  interests,  and  cognizant  of 
their  intended  frauds.  Where  this  is  the  case,  the  fact  that  after  the  or- 
ganization of  the  corporation  the  board  of  trustees  so  composed  adopts  or 
ratifies  the  fraudulent  contract  or  purchase,  creates  no  impediment  to  pro- 
ceedings in  the  conrts  for  redress:  Erlanger  v.  New  Sombrero  Phosphate  Co., 
L.  R.  3  App.  Cas.  1218;  39  L.  T.,  N.  S.,  269;  26  Week.  Rep.  65;  Simons 
V.  Vulcan  Oil  <&  M.  Co.,  61  Pa.  St.  202;  100  Am.  Dec.  628;  and  even  if  some 
or  a  major  portion  of  the  share-holders  decline  to  take  any  action,  this  will 
not  preclude  a  recovery  by  another  share-holder,  who  proceeds  on  his  own 
account:  Atwood  v.  Meri-yweaiher,  37  L.  J.  Ch.  35. 

The  authorities  already  cited  establish  that  the  wrong  done  by  promoters 
may  be  regarded  either  as  a  wrong  to  the  corporation  or  to  the  stockholders 
therein,  whether  they  became  such  before  or  after  the  transaction  complained 
of,  if  they  acted  in  innocence  of  the  fraud  with  which  it  was  tainted.  Re- 
dress may  therefore  be  had  either  at  the  suit  of  the  corporation  or  any  of  its 
•hare-holders.  If  the  suit  is  by  the  corporation,  it  may  be  either  for  the 
purpose  of  setting  aside  the  purchase  or  other  transaction,  or,  without  setting 
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14  aside,  the  profits  thereof  may  be  recovered,  or  if  stock  has  been  issued  with- 
•oat  payment,  or  if  any  other  bonus  has  been  improperly  received,  the  suit 
may  be  to  recover  the  stock  or  other  bonus,  or  to  compel  payment  for  the 
•kock  at  the  price  at  which  it  was  authorized  to  be  issued.  If  the  suit  is 
by  an  individual  share-holder,  of  course  his  recovery  must  be  limited  to  the 
amount  of  his  individual  injury,  and  this  must  be  either  the  additional  sum 
which  he  has  paid  for  his  stock  over  and  above  what  he  would  have  been 
required  to  pay  for  it  bnt  for  the  secret  and  fraudulent  transaction  or  bonus 
of  which  he  complains,  or  the  additional  profits  to  which  he  would  become 
entitled,  if  the  defendants  were  compelled  to  account  to  the  corporation  for 
the  bonus  or  profits  improperly  received  by  them. 


Turner  v.  Iron  Chief  Mining  Company. 

[  74  Wisconsin,  866.] 

17oTB  Patablb  on  Demand,  with  Interest,  is  not  a  continuing  security  on 
which  an  indorser  remains  liable  until  actual  demand;  but,  to  charge  the 
indorser,  payment  must  be  demanded  of  the  maker  within  a  reasonable 
time,  and  notice  of  such  demand  and  of  non-payment  given  to  the  in- 
dorser. 

Demand  Note  —  Unreasonable  Delay  in  Presenting  for  Payment. — 
A  delay  of  ten  months  after  the  indorsement  of  a  note  payable  on  de< 
mand,  with  interest,  to  present  the  note  for  payment,  is  such  unreasonable 
delay  that  it,  as  a  matter  of  law,  releases  the  indorser. 

William  H.  Timlin,  for  the  appellant. 

Williams,  Friend,  and  Bright,  for  the  respondent. 

Cassoday,  J.  From  the  undisputed  evidence,  it  appears 
that  the  demand  of  payment  and  notice  of  protest  were  made 
and  given  more  than  ten  months  after  the  transfer  and  indorse- 
ment of  the  note.  The  law  is  well  settled  that  a  promissory 
note  payable  on  demand,  whether  with  or  without  interest, 
is  due  forthwith,  and  an  action  thereon  against  the  maker  is 
barred  by  the  statute  of  limitations,  if  not  brought  within  the 
time  prescribed  by  statute  after  its  date:  Wheeler  v.  Warner, 
47  N.  Y.  519;  7  Am.  Rep.  478;  Rowland  v.  Edmonds,  24  N.  Y. 
-307;  Burnham  v.  Allen,  1  Gray,  496;  Sylvester  v.  Crapo,  15 
Pick.  92;  Taylor's  AdmWs  v.  Witman's  Adm'rs,  3  Grant  Cas. 
138;  Larason  v.  Lambert,  12  N.  J.  L.  247;  Curran  v.  Witter,  68 
Wis.  16;  60  Am.  Rep.  827;  Schnber  v.  Richmond,  73  Wis.  12; 
Mitchell  V.  Easton,  37  Minn.  335;  Hill  v.  Henry,  17  Ohio,  9; 
Caldwell  v.  Rodman,  5  Jones,  139;  Wilks  v.  Robinson,  3  Rich. 
182.  The  mere  fact  that  such  note  is  payable  at  a  particular 
place  does  not  even  make  it  necessary  to  allege  or  prove  that 
it  was  so  presented  before  the  commencement  of  the  action: 
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Dougherty  v.  Western  Bank,  13  Ga.  287.  Tliis  being  so,  it 
necessarily  follows  that  the  note  in  question  became  due  and 
payable  immediately  upon  its  inception,  and  that,  upon  its 
transfer  and  indorsement,  Moore,  Benjamin,  &  Co.  might  im- 
mediately have  maintained  an  action  thereon  against  the 
maker  corporation,  without  any  demand  whatever.  Two  ques- 
tions are  thus  suggested:  Was  it  necessary  for  that  firm  to 
demand  payment  and  give  notice  of  non-payment  in  order  to 
charge  Henry  M.  Benjamin  as  indorser  thereon?  And  if  so,  was 
he  discharged  by  the  delay  in  making  such  demand  and  giving 
Buch  notice? 

It  has  been  held  in  New  York,  and  perhaps  elsewhere,  that 
an  "indorsed  promissory  note  payable  on  demand,  with  in- 
terest, is  a  continuing  security,  on  which  the  indorser  will 
remain  liable  until  an  actual  demand,  and  upon  which  the 
holder  is  not  chargeable  with  neglect  for  omitting  to  make  de- 
mand within  any  particular  time  ":  Merritt  v.  Todd,  23  N.  Y. 
28;  80  Am.  Dec.  243.  But  much  of  the  reasoning  in  that  case 
seems  to  have  been  disapproved  by  subsequent  cases  in  the 
same  court:  Herrick  v.  Woolverton,  41  N.  Y.  581;  1  Am.  Rep. 
461;  Wheeler  v.  Warner,  47  N.  Y.  519;  7  Am.  Rep.  487;  Pardee 
y.Fish,  60  N.  Y.  266;  19  Am.  Rep.  176;  Crim  v.  Starkweather, 
88  N.  Y.  339;  42  Am.  Rep.  250;  Parker  v.  Stroud,  98  N.  Y. 
379;  50  Am.  Rep.  685;  Shutta  v.  Fingar,  100  N.  Y.  541;  53 
Am.  Rep.  231.  The  case  of  Merritt  v.  Todd,  23  N.  Y.  28,  80 
Am.  Dec.  243,  has  been  expressly  repudiated  in  Louisiana, 
where  it  is  held  that  "  a  demand  note  must  be  protested  and 
notice  given  within  a  reasonable  time  to  hold  an  indorser; 
and  the  fact  that  the  indorsement  was  for  accommodation, 
and  that  the  note  bears  interest,  makes  no  difference":  Tfdel- 
man  v.  Gueble,  32  La.  Ann.  260;  36  Am.  Rep.  267.  This  ruling 
seems  to  be  in  harmony  with  the  current  of  authority  in  this 
country,  as  appears  from  the  valuable  notes  by  Mr.  Freeman 
in  80  Am.  Dec.  250-254.  Among  the  cases  supporting  this  view 
may  be  cited  Furman  v.  Haskin,  2  Caines,  372;  Sice  v.  Cunning' 
ham,  1  Cow.  397;  Field  v.  Nickerson,  13  Mass.  131;  Seaver  v. 
Lincoln,  21  Pick.  267.  The  ordinary  contract  of  an  indoser  of  a 
note  is  to  pay  the  same,  if  the  maker  does  not,  on  presentation 
at  maturity,  in  case  he  is  duly  notified:  Charles  v.  Denis,  42 
Wis.  57;  24  Am.  Rep.  383;  Sumner  v.  Bowen,  2  Wis.  524; 
Catlin  V.  Jones,  1  Finn.  130.  The  only  difference  between 
such  a  case  and  the  case  at  bar  is,  that  here  the  note  was  due 
before  the  indorsement  was  made.     It  is  substantially  the  same 
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as  a  note  payable  at  a  fixed  time,  and  then  indorsed  by  the 
payee  after  maturity.  The  rule  seems  to  be  firmly  established 
that,  in  order  to  charge  such  an  indorser  after  maturity  with 
liability,  payment  must  be  demanded  of  the  maker  within  a 
reasonable  time  thereafter,  and  in  case  of  failure  to  pay,  no- 
tice thereof  must  thereupon  be  given  to  the  indorser:  Berry  v. 
Robinson,  9  Johns.  121;  6  Am.  Dec.  267;  Poole  v.  Tolleson,  1 
McCord,  199;  10  Am.  Dec.  663;  Ecfert  v.  Des  Coudres,  1  Mill 
Const.  69;  12  Am.  Dec.  609;  Nash  v.  Harrington,  2  Aiken,  9; 
16  Am.  Dec.  672;  Colt  v.  Barnard,  18  Pick.  260;  29  Am.  Dec. 
584;  KirJcpatrick  v.  McCullough,  3  Humph.  171;  39  Am.  Dec. 
158;  Gray  v.  Bell,  2  Rich.  67;  44  Am.  Dec.  277;  Leavitt  v. 
Putnam,  3  N.  Y.  494;  53  Am.  Dec.  322;  Mudd  v.  Harper,  1 
Md.  110;  54  Am.  Dec.  644;  Bassenhorst  v.  Wilby,  45  Ohio  St. 
333.  This  court  has  frequently  sanctioned  this  doctrine:  Cor- 
with  V.  Morrison,  1  Finn.  489;  Lindsey  v.  McClelland,  18  Wis. 
481;  86  Am.  Dec.  786;  Gunn  v.  Madigan,  28  Wis.  164. 

The  cases  cited  also  firmly  establish  the  rule  that  where,  as 
here,  the  material  facts  are  admitted  or  not  in  dispute,  the 
question  as  to  what  constitutes  a  reasonable  time  for  making 
such  demand  and  giving  such  notice  is  one  of  law  for  the  court. 
We  are  all  clearly  of  the  opinion  that  the  delay  in  making  the 
demand  and  giving  the  notice  in  the  case  at  bar  was  unrea- 
sonable, and  hence  that  the  court  properly  directed  a  verdict 
in  favor  of  the  defendant,  Henry  M.  Benjamin. 

The  judgment  of  the  circuit  court  is  aflfirmed. 

Negotiable  Instruments  —  Demand  Notes.  —  Notes  payable  upon  de- 
mand may  be  sued  on  immediately  after  they  are  given:  O'NeU  v.  Magner,  81 
Cal.  631;  15  Am.  St.  Rep.  88;  without  any  further  demand  than  the  mere 
bringing  of  the  suit:  Cousins  v.  Partridge,  79  Cal.  224.  The  statute  of  limi- 
tations, as  to  promissory  notes  payable  upon  demand,  runs  immediately  from 
their  date  of  execution:  O'Neilv.  Magner,  81  Cal.  631;  15  Am.  St  Rep.  88, 
and  cases  cited  in  note.  But  see  Seward  v.  Haydev,  150  Mass.  158;  15  Am. 
St.  Rep.  183.  For  a  general  discussion  of  the  law  respecting  notes  payable 
upon  demand,  see  note  to  Merritt  v.  Todd,  80  Am.  Dec.  250-254.  Bank  checks 
and  bills  of  exchange  in  which  no  time  of  payme«t  is  named  are  payable  upon 
demand:  Parker  ■v.  Reddick,  65  Miss.  242;  7  Am.  St.  Rep.  646.  A  draft  payable 
upon  demand  is  due  on  the  date  of  its  acceptance,  or  as  soon  thereafter  as 
demand  for  payment  can  reasonably  be  made:  Kampmann  v.  Williams,  70 Tex. 
568.  In  the  case  of  notes  payable  upon  demand  or  at  sight,  the  sight  which 
the  maker  has  at  the  time  the  note  is  made  is  not  sufficient,  but  a  distinct  and 
subsequent  presentment  and  demand  must  be  made:  Note  to  Merritt  v.  Todd, 
80  Am.  Dec.  251;  and  such  demand  must  be  made  within  a  reasonable  time; 
and  what  is  a  reasonable  time  is  a  question  of  law  depending  upon  the  pecu- 
liar circumstances  of  each  particular  case:  Id.;  Parker  v.  Reddick,  66  Miss. 
242;  7  Am.  St.  Rep.  646;  BassenJvorst  v.  Wilby,  45  Ohio  St.  333. 
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LiEBScHER  V.  Kraus. 

[74  Wisconsin,  387.] 

NoTB  OF  Corporation,  What  is.  — Promissory  note  commencing  with  "w« 
promise  to  pay,"  and  signed  "San  Pedro  Mining  and  Milling  Company, 
F.  Kraus,  President,"  is  the  note  of  the  company  only,  and  parol  evi- 
dence is  not  admissible  to  prove  that  the  president  did  not  sign  the  name 
of  the  company,  but  did  sign  bis  own  name  as  a  joint  maker. 

Frank  J.  Lenicheck  and  J.  C.  McKenney,  for  the  appellant. 

Winkler,  F landers.  Smith,  Bottum,  and  Vilas,  for  the  re- 
spondent. 

Orton,  J.  This  action  was  brought  on  the  following  prom- 
issory note:  — 

"$637.40.  Milwaukee,  January  1,  1887. 

"  Ninety  days  after  date,  we  promise  to  pay  to  Leo  Liebscher, 
or  order,  the  sum  of  six  hundred  and  thirty-seven  dollars  and 
forty  cents,  value  received. 

"San  Pedro  Mining  and  Milling  Company. 
"  F.  Kraus,  President." 

The  plaintiff  demands  judgment  on  this  note  against  both 
the  corporation  and  Frederick  Kraus,  as  joint  makers.  The 
defendant  Kraus  answered  that  he  signed  the  note  for  the  said 
San  Pedro  Mining  and  Milling  Company,  as  its  president,  and 
not  otherwise,  and  that  his  signature  was  placed  upon  said 
note  for  the  purpose  of  showing  who  executed  the  same  on 
behalf  of  said  company,  and  as  a  part  of  the  corporation  sig- 
nature to  the  note,  and  for  no  other  purpose.  The  plaintiff 
offered  to  prove  on  the  trial,  substantially,  that  Kraus  did  not 
sign  the  name  of  the  company^  but  signed  his  own  name  as  a 
joint  maker,  intending  to  bind  himself,  and  that  this  was 
according  to  the  understanding  of  the  parties  at  the  time. 
This  offer  was  rejected,  and  a  verdict  in  favor  of  Kraus  was 
directed  by  the  court.  This  evidence  is  admissible  only  on 
the  ground  that  there  is  an  ambiguity  in  the  signatures  to  the 
note.  If,  in  the  law,  this  signing  imports  that  both  the  com- 
pany and  Kraus  are  jointly  bound,  or  that  only  the  company 
is  bound,  there  is  no  ambiguity,  and  parol  evidence  to  alter  or 
vary  this  effect  is  inadmissible.  But  if,  in  the  law,  such  sign- 
ing imports  only  that  both  are  bound,  or  that  the  company 
only  is  bound,  according  to  the  facts  and  circumstances  in 
explanation  of  it  and  the  intention  or  understanding  of  the 
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parties,  then  there  is  an  ambiguity,  and  tlie  evidence  was 
proper. 

The  contention  of  the  learned  counsel  of  the  appellant  that 
this  signing  imports  that  both  are  bound  is  inconsistent  with 
the  offer  of  such  evidence.  The  learned  counsel  of  the  appel- 
lant has  expressed,  in  his  brief,  the  true  principle,  as  follows: 
"As  to  the  question  of  parol  evidence,  the  rule  of  law  is,  that 
such  evidence  cannot  be  admitted  to  vary  the  terms  of  a  con- 
tract, or  to  show  contrary  intention  than  that  disclosed  by  the 
instrument,  unless  there  is  an  ambiguity."  This  has  been 
often  decided  to  be  the  law  by  this  court:  Foster  v.  Clifford,  44 
Wis.  569;  28  Am.  Rep.  603;  Cooper  v.  Cleghom,  50  Wis.  113; 
Hubbard  v.  Marshall,  50  Wis.  322;  Gillmann  v.  Henry,  53  Wis. 
470. 

There  appears  to  be  an  inconsistency  in  cases  where  it  is 
first  held  that  such  a  note  ipso  facto  binds  the  person  who 
signed  it  with  his  official  name,  and  yet  that  parol  evidence 
might  be  given  to  malce  it  certain:  Heffner  v.  Brownell,  70 
Iowa,  591.  This  case  is  mentioned  as  the  only  one  in  which 
it  has  been  decided  that  such  signing  binds  the  person  as  well 
as  the  corporation;  but  there  would  seem  to  be  somewhat  of 
an  ambiguity  in  the  opinion.  In  Bean  v.  Pioneer  Mining  Co., 
66  CaL  451,  56  Am.  Rep.  106,  it  seems  to  have  been  decided 
that  a  similar  note  bound  the  company  alone,  but  that  parol 
evidence  was  proper  to  explain  it.  No  case  is  cited,  and  I 
can  find  none,  where  it  has  been  decided  squarely  that  such 
a  note  bound  both  the  company  and  the  person  whose  name 
appears  below  with  the  name  of  his  office  or  agency,  or  bound 
the  company  alone,  except  the  case  of  Chase  v.  Pattberg,  12 
Daly,  171,  where  the  note  was,  "We  promise  to  pay,"  etc. 
"  [Signed]  English  S.  M.  Co.  H.  Pattberg,  Manager  ";  and  it 
was  decided  that  the  company  was  not  bound,  but  that  Patt- 
berg was.  The  authorities  are  generally  the  other  way.  In 
Draper  v.  Massachusetts  Steam  Heating  Co.,  5  Allen,  338,  the 
note  was,  "  We  promise  to  pay,"  etc.  "  [Signed]  Massachu- 
setts Steam  Heating  Company.  L.  S.  Fuller,  Treasurer."  In 
Castle  V.  Belfast  Foundry  Co.,  72  Me.  167,  it  was,  "  We  prom- 
ise to  pay,"  etc.,  "  at  office  Belfast  Foundry  Company  [Signed] 
Belfast  Foundry  Company.  W.  W.  Castle,  President."  In 
Falk  V.  Moebs,  127  U.  S.  597,  it  was,  "We  promise  to  pay," 
etc.,  "to  the  order  of  Geo.  Moebs,  Sec.  &  Treas.,  at,"  etc. 
"  [Signed]  Peninsulai*  Cigar  Co.  Geo.  Moebs,  Sec,  &  Treas.," 
and  indorsed,  "  Geo.  Moebs,  Sec.  <&  Treas."    These  notes  were 
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held  to  be  unambiguous,  and  not  explainable  by  parol  evi- 
dence, and  the  notes  of  the  companies  alone. 

Many  other  cases  of  similar  signing  are  found  in  the  above 
cases  and  in  the  text-books.  See  also  Mechem  on  Agency, 
sec.  439;  1  Randolph  on  Commercial  Paper,  IBS;  1  Daniel  on 
Negotiable  Instruments,  sees.  299-305;  Gillet  v.  NewmarJcet 
Savings  Bank,  7  Brad.  App.  499;  Scanlan  v.  Keith,  102  111.  634; 
40  Am.  Rep.  624;  Latham  v.  Houston  Flour  Mills,  68  Tex.  127; 
Story  on  Agency,  sec.  154;  Parsons  on  Notes  and  Bills,  312. 
The  question  comes  very  near,  if  not  quite,  having  been  de- 
cided by  this  court  in  Houghton  v.  First  Nat.  Bank,  26  Wis. 
663,  7  Am.  Rep.  107,  where  it  is  held  that  an  indorsement  on 
a  note  not  belonging  to  the  bank  by  "Geo.  Buckley,  Cas.," 
he  being  cashier  of  the  bank,  bound  the  bank,  and  not  him- 
self. In  Ballston  Spa  Bank  v.  Marine  Bank,  16  Wis.  120,  it  is 
held  that  a  note  signed  by  "  J.  H.  Sidmore,  Cash.,"  bound  the 
bank  alone.  In  Rockwell  v.  Elkhorn  Bank,  13  Wis.  653,  where 
the  bank  promises  to  pay  in  the  body  of  the  note,  and  it  is 
signed  only  by  "  D.  D.  Spencer,  Cashier,"  it  was  held  that  the 
bank  only  was  bound. 

The  principle  of  these  authorities  seems  to  be  "that  if  the 
agent  sign  the  note  with  his  own  name  alone,  and  there  is 
nothing  on  the  face  of  the  note  to  show  that  he  was  acting 
as  agent,  he  will  be  personally  liable;  but  if  his  agency  ap- 
pears with  his  signature,  then  his  principal  only  is  bound." 
Here  the  corporation  could  not  sign  its  own  name,  and  it  is 
not  otherwise  shown  on  the  face  of  the  note  than  that  Kraua 
signed  the  corporate  name,  and  by  adding  the  word  "  presi- 
dent" to  his  own  name,  he  shows  conclusively  that,  as  president 
of  the  corporation,  he  signed  the  note,  and  not  otherwise.  Such 
is  the  natural  and  reasonable  construction  of  these  signatures, 
and  so  it  would  be  generally  understood.  The  aflBx  "cashier," 
"secretary,"  "president,"  or  "agent"  to  the  name  of  the  per- 
son suflBciently  indicates  and  shows  that  such  person  signed 
the  bank  or  corporate  name,  and  in  that  character  and  capa- 
city alone.  The  use  of  the  word  "by"  or  "per"  or  "pro" 
would  not  add  to  the  certainty  of  what  is  thus  expressed.  It 
is  not  common  to  use  these  words  in  commercial  business. 
It  is  suflBciently  understood  that  the  paper  is  signed  by  the 
oflficer  or  agent  named,  and  for  the  corporation.  But  it  is  use- 
less to  prolong  this  discussion.  It  is  almost  too  plain  for  argu- 
ment. The  note  was  that  of  the  corporation  alone,  signed  by 
Kraus  as  its  president.     The  circuit  court  properly  rejected 
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the  oflfer  of  parol  proof,  and  correctly  instructed  the  jury  to 
find  a  verdict  in  favor  of  Kraus. 

The  judgment  of  the  circuit  court  is  affirmed. 


Corporations — Contracts  of,  Made  by  Agents. — An  agreement  under 
seal,  made  by  the  president  of  a  corporation,  reciting  that  it  was  made  be- 
tween "B.,  of  the  first  part,"  and  "  £.  L.,  president  of  N.  D.  Co.,  of  the 
second  part,"  and  subscribed  "N.  D.  Co.,  by  E.  L.,  President,"  binds  the 
corporation  as  a  valid  contract  made  by  it:  Northwestern  D.  Co.  v.  Brant,  69 
111.  658;  18  Am.  Rep.  631.  Compare  Tarver  v.  Oarlington,  27  S.  C.  107;  13 
Am.  St.  Rep.  628,  and  note;  Bean  v.  Pimeer  M.  Co.,  66  CaL  461;  66  Am. 
Rep.  106,  and  foot-note;  Heffrm  v.  Pollard,  73  Tex.  96;  16  Am.  St.  Rep.  764, 
and  note. 


In  eb  Graham.     In  re  McDonald. 

[47  Wisconsin,  460.] 
JlTDGMBNT    SkNTBMOINQ    A    PRISONER    FOR  A  LONQBB  TlMB  THAN    StATCTB 

Warrants  is  erroneous,  but  not  void,  and  he  is  not  entitled  to  be  dis- 
charged on  habeas  corpus. 
On  Habeas  Corpus,  only  Jurisdicjtional  Defects  are  available,  and  not 
mere  errors  of  the  court.  Hence  one  who,  after  conviction,  was  sen- 
tenced for  a  longer  period  than  the  law  warrants  will  not  be  released 
upon  habeas  corpus. 

Cole  and  G*Keefe,  for  the  petitioners. 

Cole,  C.  J.  The  petitioners  were  charged  on  an  information, 
in  substance,  of  willfully  and  feloniously  making  an  assault 
upon  one  Robert  McDonald,  and  putting  him  in  bodily  fear 
and  danger  of  life,  and  feloniously  robbing  him  of  two  hun- 
dred dollars  in  money,  such  petitioners  being  each  armed  with 
a  dangerous  weapon,  namely,  a  loaded  revolver,  him,  the  said 
Robert  McDonald,  did  wound  and  strike  and  rob,  etc.  The 
petitioners  were  convicted  of  the  offense  as  charged,  and 
Graham  was  sentenced  to  imprisonment  in  the  state  prison  for 
the  period  of  thirteen  years,  and  McDonald  for  the  period  of 
fourteen  years.  The  information  was  doubtless  based  upon 
section  4375,  Revised  Statutes,  which  seems  to  apply  to  the 
offense  of  which  they  were  charged.  The  judgments  were 
doubtless  intended  to  be  under  that  section.  The  section  pro- 
vides that  the  guilty  party  "shall  be  punished  by  imprison- 
ment in  the  state  prison,  not  more  than  ten  years,  nor  less 
than  three  years."  The  sentence  is  in  excess  of  the  period 
fixed  by  statute,  and  writs  of  habeas  corpus  are  applied  for 
upon  that  ground. 

We  deny  the  writs,  for  the  reason  that  the  error  in  the  judg- 
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ments  does  not  render  them  void,  or  the  imprisonment  under 
them  illegal,  in  that  sense  which  entitles  them  to  be  dis- 
charged on  a  writ  of  habeas  corpus.  The  judgments  are  doubt- 
less erroneous,  and  would  be  reversed  on  writ  of  error: 
Fitzgerald  v.  State,  4  Wis.  395;  Haney  v.  State,  5  Wis.  529; 
Benedict  v.  State,  12  Wis.  314:  Peglow  v.  State,  12  Wis.  534. 
But  the  judgments  are  not  void:  State  ex  rel.  Welch  v.  Sloan, 
65  Wis.  647.  The  court  had  jurisdiction  of  the  persons  and 
subject-matter  or  offense,  but  made  a  mistake  in  the  judgment. 
For  mere  error,  no  matter  how  flagrant,  the  remedy  is  not  by 
habeas  corpus.  The  law  is  well  settled  in  this  court  that  on 
habeas  corpus  only  jurisdictional  defects  are  inquired  into. 
The  writ  does  not  raise  questions  of  errors  in  law  or  irregu- 
larities in  the  proceedings:  In  re  Crandall,  34  Wis.  177;  In  re 
Pierce,  44  Wis.  444.  On  the  petitions  presented,  the  writs 
would  be  unavailing,  if  granted.  They  are  therefore  denied: 
In  re  Semler,  41  Wis.  517;  Wright  v.  Wright,  74  Wis.  439. 
Writs  denied.  

Habeas  Corpus.  — As  to  what  errors  and  defects  can  be  raised  tinder  a 
writ  of  habeas  wrpua:  Ex  parte  Sternes,  77  Cal.  156;  11  Am.  St.  Bep.  251,  and 
note;  note  to  ComnionwtaUh  v.  Lecky,  26  Am.  Dec.  40-46. 


City  of  Oshkosh  v.  Milwaukee  and  Lake  Win- 
nebago Eailroad  Company. 

[74  Wisconsin,  634.  J 
Railroad  —  Injunction.  —  Mandatory  Injunction  may  Issus  to  Compbl 
A  Railway  Corporation  to  put  in  suitable  condition  for  travel  a  public 
highway  which  has  been  rendered  practically  unfit  for  use  by  the  con- 
struction of  a  railway  track,  and  an  embankment  on  which  track  rests; 
and  the  fact  that  the  city  might  itself  do  the  work,  and  recover  the 
expenses  thereof  from  the  railway  eorporation,  will  not  prevent  the 
issuing  of  the  writ. 

Charles  W.  Felker,  D.  S.  Wegg,  and  Howard  Morris^  for  the 
appellant. 

M.  H.  Eaton  and  H.  B.  Jackson,  for  the  respondent. 

Cole,  C.  J.  This  case,  in  principle,  is  ruled  by  the  decfsion 
in  Jamestown  v.  Chicago  etc.  R.  R.  Co.,  69  Wis.  648.  In  that 
case,  this  court  sustained  a  bill  brought  by  the  town  to  com- 
pel the  railroad  company  to  restore  a  public  highway,  which  it 
had  practically  destroyed  in  constructing  its  road,  to  its  for- 
mer condition  of  usefulness  for  public  travel.     The  jurisdic- 
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tion  of  the  court  was  rested  upon  the  ground  that  a  court  of 
equity  would  compel  a  railroad  corporation  to  perform  the 
plain  statutory  duty  of  restoring  the  highway  which  it  had  in- 
vaded to  its  former  state  of  usefulness,  as  a  condition  to  using 
it  for  the  purposes  of  its  road-bed.  This  duty  is  imposed  by 
statute  in  plain  and  positive  language,  and  a  railroad  cor- 
poration has  no  warrant  in  law  to  invadj  a  highway  with  its 
track  without  complying  with  the  law  which  grants  the  priv- 
ilege for  it  to  do  so.  It  is  contumacious  and  wrongful  conduct 
for  the  officers  of  a  railroad  corporation  to  occupy  a  public 
highway  with  its  track,  practically  destroying  the  street  for 
purposes  of  public  travel,  and  then  defy  or  disregard  all  law 
and  all  authority  invoked  to  compel  them  to  repair  the  wrong 
which  they  had  done  the  public.  The  courts  would  be  impo- 
tent indeed  if  they  could  not  correct  such  flagrant  invasions 
of  public  right. 

The  legislature  has  seen  fit  to  authorize  a  railroad  com- 
pany to  construct  its  track  across  and  along  a  highway,  sub- 
ject to  the  express  condition  that  it  restore  the  highway  to  its 
former  state  of  usefulness,  or  that  it  does  not  materially  im- 
pair the  highway  for  publio  travel,  and  maintains  it  in  that 
condition  afterwards.  But  the  duty  to  restore  and  keep  in  re- 
pair is  coupled  with  the  privilege  to  use  and  occupy  the  high- 
way for  its  track;  and  if  the  corporation  will  not  perform  its 
duty,  it  should  not  enjoy  the  easement  granted.  These  con- 
siderations are  in  accord  with  the  most  obvious  principles  of 
justice  and  public  rights. 

The  slightest  attention  to  the  facts  stated  in  the  complaint 
will  convince  any  one  that  the  defendant  company  has  very 
materially  impaired  and  injured  Division  Street  by  the  man- 
ner it  has  built  its  track  therein.  In  constructing  its  road  in 
that  street,  it  ia  alleged  that  it  has  obstructed  the  same  by 
raising  an  embankment  in  the  street  in  many  places  eighteen 
inches  high  above  the  grade  as  it  was  before  the  road-bed  was 
built,  and  in  other  places  varying  from  that  height  to  a  few 
inches,  and  maintains  such  embankment  at  that  elevation 
above  the  grade.  It  is  alleged  that  it  is  impracticable  to  drive 
over  the  railroad  track  between  one  end  of  a  long  block  and 
another;  that  it  is  impossible  to  turn  with  an  ordinary  team 
and  vehicle  upon  the  street,  or  to  drive  in  and  out  of  the  lots 
and  premises  along  the  street  with  teams  and  heavy  loads. 
In  view  of  these  facts,  it  is  idle  to  allege  or  say  that  the  street 
has  not  been  nearly  destroyed   by  the  construction  of  the  rail- 
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road  therein;  certainly,  its  usefulnessas  a  public  street  has 
been  materially  impaired.  The  railroad  company  has  refused^ 
though  requested  by  the  officers  of  the  city,  to  put  the  street 
in  a  condition  for  public  use  as  a  highway.  These,  with  other 
facts  stated,  present  a  case  for  the  exercise  of  the  jurisdiction 
of  a  court  of  equity,  by  way  of  mandatory  injunction,  to  com- 
pel the  railroad  company  to  perform  its  duty,  within  the  doc- 
trine of  the  Jamestown  case. 

It  is  said  the  court  should  not  exercise  its  extraordinary 
powers  by  way  of  mandatory  injunction  to  compel  the  rail- 
road company  to  restore  the  street  for  public  use,  because  the 
city  itself  may  do  the  work,  and  recover  the  expense  of  doing 
it  of  the  company.  Such  an  objection  surely  comes  with  bad 
grace  from  the  railroad  company,  insisting  that  it  should  not- 
be  compelled  to  restore  the  street,  because  tlie  city  has  power 
to  do  the  work  which  the  statute  requires  it  should  do.  Tha 
acts  of  the  railroad  company  constitute  a  nui?:.nce,  for  it  has 
no  authority  to  use  the  street  for  its  road-bed  without  restor- 
ing it  to  its  former  condition.  It  is  no  excuse  for  its  default 
to  say  that  the  city  may  make  it  suitable  for  public  use.  The 
railroad  company  should  either  abandon  the  street  for  the  use 
of  its  track,  or  restore  things  to  their  former  condition,  as  the-, 
statute  requires. 

It  is  said,  before  the  city  calls  on  the  railroad  company  to- 
restore  the  street,  it  should  establish  a  permanent  grade  thereof. 
But  it  is  no  concern  of  the  company  whether  the  city  has  es- 
tablished the  grade  of  the  street  or  not.  Its  duty  is  to  repair 
the  injury  it  has  done  the  highway.  When  the  company  has 
restored,  as  near  as  possible,  Division  Street  to  its  former  state 
of  usefulness,  it  will  have  fulfilled  the  condition  upon  which 
it  has  the  right  to  occupy  it  with  its  track.  A  mandatory- 
injunction  would  seem  to  be  the  only  adequate  remedy  t^ 
redress  the  wrong  to  ^le  public  rights,  and  is  fully  warrantee^ 
by  the  facts  stated  in  the  complaint. 

The  order  of  the  circuit  court  overruling  the  demurrer  to 
the  complaint  is  affirmed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 


Railroad  Companibs  —  Highways.  —  The  right  of  a  railroad  company 
to  interfere  with  a  highway  is  coupled  with  the  duty  to  make  it  as  safe  as  it 
was  before  the  interference:  Note  to  Palatka  etc.  R.  R.  Co.  v.  Stait^  11  Anu 
St.  Rep.  404;  and  it  is  proper  to  compel  a  railroad  company  by  a  writ  o£ 
mandatory  injunction  to  perform  its  duty  with  respect  to  highways  diaturbe<£ 
by  it:  Jamestown  v.  Chicago  etc.  R.  R.  Co.,  69  Wis.  648, 
AM.  St.  Rkp..  Vou  XVII.  -  12 
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MoKlNNON    V.    VOLLMAR. 

[75  Wisconsin,  82.  j 
Aanov  fob  Monf,t  had  and  Rkceived  is  the  Proper  Rbmedt  to  Rb- 
covBR  THE  Consideration  Paid  by  the  plaintifif  to  the  defendant  for  a 
conveyance  of  land,  if  the  circumstances  are  such  that  the  plaintiff  has 
the  right  to  rescind  the  sale,  and  has  done  everything  on  his  part  neces- 
sary  to  such  rescission. 
Rescission  because  Wrong  Lands  were  Pointed  out.  — If  intending  pur- 
chasers  are  proceeding,  as  they  suppose,  to  examine  land  offered  for  sale, 
and  an  agent  of  the  vendors  causes  a  wrong  tract  to  be  pointed  out,  and 
a  purchase  is  thereby  induced,  the  vendees  have  a  right  to  rescind  the 
sale,  and  recover  the    purchase-money,  though   the  vendors  were  not 
aware  of  the  fraud  of  their  agent  in  pointing  out  the  wrong  land. 
Svbaoknt  —  RiaHT  of  Agent  to  Appoint,  —  An  agent  may  appoint  a  sub- 
agent  to  do  acts  in  the  course  of  the  agency  which  do  not  call  for  the 
exercise  of  judgment  or  discretion,  and  which  are  purely  executive  or 
ministerial,  and  the  principal  is  bound  by  the  acts  of  such  agent.    There- 
fore, if  the  duty  of  agent  is  to  point  out  land  which  the  principal  desires 
to  sell,  and  a  subagent,  selected  by  the  agent,  directs  a  third  person  to 
point  out  lands  which  the  subagent  knows  are  not  the  lands  of  the  prin- 
cipal, the  latter  is  bound  by  the  wrongful  act  of  the  subagent,  and  must 
restore  the  consideration  paid  for  the  conveyance  of  the  land,  when  such 
consideration  was  paid  under  the  belief  that  the  lands  conveyed  were  the 
same  as  those  pointed  out. 
Rbscission  of  Sale  for  Misrepresentation.  —  If  a  vendor  represents  that 
a  tract  of  land  contains  a  specified  large  quantity  of  pine  timber,  when 
in  feict  it  has  upon  it  little  or  no  timber,  the  vendee  is  entitled  to  rescind 
the  sale,  if  the  circumstances  of  the  case  excused  him  for  not  verifying 
the  accuracy  of  the  statement,  though  the  vendor  believed  it  to  be  true. 

Action  for  money  had  and  received.  At  the  trial,  it  ap- 
peared that  the  defendants  were  the  owners  of  a  two-hundred- 
acre  tract  of  land,  which  they  had  purchased  in  1884,  upon 
the  faith  of  the  sworn  statement  of  one  Greeves  and  one 
Goodwin,  that  they  had  personally  examined  the  land,  and 
found  thereon  two  million  two  hundred  thousand  feet  of  pine. 
The  defendants,  after  their  purchase,  authorized  one  Seibert 
to  sell  the  land  for  them,  and  he  thereupon  opened  a  corre- 
spondence with  the  plaintiffs.  After  several  letters  had  passed, 
■one  of  the  plaintiffs  went  personally  to  have  an  interview 
"with  Seibert  and  the  defendants.  The  defendants  showed  the 
estimates  of  pine  on  their  land  before  mentioned,  and  they 
also  asserted  that  there  were  at  least  two  million  feet  of  pine 
timber  thereon.  One  of  the  plaintiffs  started  in  company 
with  Greeves  to  examine  the  land.  Before  they  reached  the 
land,  they  were  were  joined  by  one  Kirwin,  whom  Greeves 
.hired,  and  whom  he  sent  to  point  out  the  land,  but  Kirwin 
■not  being  personally  acquainted  with  the  land,  Greeves  in- 
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structed  him  to  show  a  particular  parcel  of  land  which  Greeves 
knew  was  not  the  land  owned  by  the  defendants,  and  which 
they  were  seeking  to  sell.  Kirwin  innocently  did  as  he  was 
directed  by  Greeves,  and  showed  a  tract  of  land  about  one 
mile  distant  from  the  defendants'  land,  and  heavily  timbered 
with  pine.  The  plaintiffs,  believing  the  land  shown  them  was 
that  belonging  to  the  defendants,  agreed  to  purchase  it  for  the 
sum  of  eighteen  hundred  dollars,  and  subsequently  paid  the 
entire  purchase-money,  and  received  a  conveyance.  Shortly 
after  the  making  of  this  conveyance,  the  plaintiffs  discovered 
the  fraud  which  had  been  practiced  upon  them,  and  executed 
and  tendered  a  reconveyance  to  the  defendants  of  the  land 
conveyed  by  them,  and  demanded  the  return  of  the  purchase 
price.  The  jury  to  whom  the  case  was  submitted  specially 
found  that  Seibert  employed  Greeves  to  show  the  land;  that 
Greeves  thereupon  employed  Martin  Kirwin;  that  Kirwin 
showed  lands  other  than  those  actually  sold  by  defendants  to 
plaintiffs;  that  the  plaintiffs,  acting  on  the  faith  of  the  in- 
formation received  from  Kirwin,  purchased  the  lands;  that 
Kirwin,  in  what  he  did,  acted  by  mistake,  and  that  Greeves 
directed  Kirwin  to  show  the  wrong  lands,  and  that  the  plain- 
tiffs purchased  the  lands  believing  that  they  were  the  same 
lands  shown  to  them  by  Kirwin,  and  that  the  defendants  had 
made  a  statement  to  plaintiffs  before  the  sale  as  to  how  much 
pine  timber  there  was  on  the  land,  on  which  statement  the 
plaintiffs  relied  in  making  the  purchase;  that  the  correct  de- 
scription of  the  lands  was  furnished  plaintiffs  before  they  went 
to  examine  them;  that  there  was  no  pine  timber  thereon,  and 
that  the  sale  of  the  lands  was  made  under  a  mistake  on  the 
part  both  of  plaintiffs  and  defendants;  that  plaintiffs  had  been 
shown  the  wrong  lands.  Judgment  was  entered  in  favor  of 
the  plaintiffs  upon  the  verdict,  and  the  defendants  thereupon 
appealed. 

Cate,  Jones,  and  Sanhom,  for  the  appellants. 
Jenkins  and  Jenkins,  for  the  respondents. 

Lyon,  J.  1.  At  the  close  of  plaintiffs*  testimony,  the  de- 
fendants moved  for  a  nonsuit.  The  motion  was  denied.  This 
ruling  is  claimed  to  be  erroneous  for  the  alleged  reason  that 
tne  only  remedy  of  the  plaintiffs  is  by  a  suit  in  equity,  and 
that,  under  the  facts  of  the  case,  an  action  for  money  had 
and  received,  to  recover  the  consideration  paid  for  the  land, 
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cannot  be  maintained.  The  reason  thus  assigned  is  unsound. 
It  might  be  otherwise  were  this  an  action  to  rescind  a  convey- 
ance of  land,  or  to  compel  the  execution  of  one.  But  this  is 
not  such  an  action.  The  only  conveyance  involved  has  already 
been  rescinded,  so  far  as  the  plaintiffs  could  rescind  it,  by  the 
tender  to  the  defendants  of  a  sufficient  conveyance  of  the  land 
in  question,  and  the  deposit  of  such  conveyance  in  court  for 
the  defendants.  The  plaintiffs  have  done  all  they  can  do  to 
pface  the  parties  in  statu  quo;  and  all  the  defendants  have  to 
do  to  accomplish  that  result  is  to  accept  such  conveyance  and 
refund  the  purchase-money.  There  is  nothing  in  the  case 
which  calls  for  the  exercise  of  the  peculiar  and  extraordinary 
jurisdiction  of  a  court  of  equity.  The  controlling  question  in 
the  case  is,  whether  the  defendants  ought  to  refund  the  consid- 
eration they  received  for  the  land.  If  they  ought,  such  con- 
sideration can  be  recovered  in  an  action  for  money  had  and 
received:  Ela  v.  American  M.  U.  Ex.  Co.,  29  Wis.  611;  9  Am. 
Rep.  619.  We  conclude,  therefore,  that  if  the  plaintiffs  are 
entitled  to  recover  such  consideration,  they  may  recover  the 
same  in  this  form  of  action. 

2.  We  now  proceed  to  consider  whether  the  findings  of  the 
jury  are  supported  by  the  testimony.  That  there  is  sufficient 
testimon}'  to  support  most  of  the  findings  is  too  clear  for  argu- 
ment. A  few  of  them  only  may  be  open  to  some  doubt  as  to 
whether  the  testimony  sustains  them.  These  will  be  briefly 
noticed. 

The  sixth  and  seventh  findings  are  to  the  effect  that 
Greeves  directed  Kirwin  to  show  Derfus  the  wrong  land,  and 
that  he  did  so  by  mistake;  that  is  to  say,  in  the  belief  that  he 
was  showing  defendants'  land.  The  finding  is  not  that  Greeves 
was  mistaken  in  that  particular,  and  it  is  quite  evident,  from- 
the  testimony,  that  he  was  not.  In  this  view  of  the  findings, 
they  are  supported  by  the  testimony. 

The  thirteenth  finding  is,  that  there  is  no  pine  timber  on 
the  lands  sold  by  defendants  to  plaintiffs.  This  manifestly 
means  no  merchantable  pine  timber.  There  is  considerable 
testimony  that  such  is  the  fact. 

The  fourteenth  finding  is,  that  the  purchase  and  sale  of  the 
laud  was  made  under  a  mistake  on  the  part  of  all  the  parties, 
in  that  they  supposed  Derfus  had  been  shown  the  land  con- 
veyed by  defandants  to  McKinnon  and  Redmond.  It  seems 
to  us  that  this  is  the  unavoidable  inference  from  all  the  testi- 
mony.    It  certainly  was  a  mistake  on  the  part  of  plaintiffs; 
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and  if  not  bo  on  the  part  of  defendants,  it  was  something 
worse.  It  is  proper  to  say,  however,  in  this  connection,  that 
the  evidence  casts  no  imputation  of  actual  fraud  upon  the  de- 
fendants. It  contains  no  suggestion  that  they  knew,  when 
they  made  the  conveyance  and  received  the  consideration, 
that  the  wrong  lands  had  been  shown  Derfus;  and  they  are 
not  to  be  censured  because  they  refuse  to  refund  the  consid- 
eration until  their  liability  to  do  so  shall  be  determined  judi- 
cially. 

Our  conclusion  on  this  branch  of  the  case  is,  that  all  of  the 
material  findings  are  supported  by  the  testimony. 

3.  The  only  remaining  question  to  be  determined  is,  Do 
the  facts  found  by  the  jury,  and  the  undisputed  facts  not  so 
found,  support  the  judgment? 

We  understand  the  law  of  this  case  to  be,  that  if  the  wrong 
land  was  pointed  out  to  Derfus,  whether  intentionally  or  not, 
by  an  agent  of  the  defendants,  and  the  plaintiffs  purchased 
believing  that  the  right  land  had  been  shown  Derfus,  they 
may  recover  back  the  consideration  paid  therefor,  although 
the  defendants  did  not  know,  when  the  consideration  was 
paid,  that  Derfus  had  been  shown  the  wrong  land,  and  al- 
though they  made  no  representation  to  the  purchasers  of  the 
amount  of  pine  on  the  land;  but  if  the  person  bo  showing  the 
land  was  not  the  agent  of  the  defendants,  all  other  circum- 
stances being  as  above  supposed,  the  defendants  are  not  liable 
in  this  action.  This  is  the  doctrine  of  Law  v.  Grant,  37  Wis. 
548.  Hence  it  becomes  important  to  ascertain  whether  the 
person  who  showed  Derfus  the  wrong  land  was  or  was  not  the 
agent  of  the  defendants  in  that  behalf. 

The  jury  did  not  find  that  Seibert  was  the  agent  of  defend- 
ants to  sell  their  land,  but  the  undisputed  evidence  establishes 
the  fact  that  he  was.  The  jury  found  that  Seibert  employed 
Greeves  to  show  Derfus  the  land.  Was  Greeves  the  agent  of 
the  defendants?  The  answer  depends  upon  the  question  of 
Seibert's  authority  to  employ  a  subagent  for  that  purpose. 

The  rule  is,  that  an  agent  in  whom  is  reposed  some  trust  or 
confidence  in  the  performance  of  his  agency,  or  who  is  re- 
quired to  exercise  therein  discretion  or  judgment,  has  no  au- ' 
thority  to  intrust  the  performance  of  those  duties  to  another, 
and  thus  bind  the  principal  for  the  acts  of  the  latter,  without 
the  consent  of  his  principal.  Numerous  cases  illustrating  this 
rule  will  be  found  cited  in  1  Am.  &  Eng.  Ency.  of  Law,  368, 
note  4.     On  the  other  hand,  an  agent  may  appoint  a  subagent 
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to  do  acts  !n  the  course  of  the  agency  which  do  not  call  for  the 
exerciBe  of  judgment  or  discretion,  but  which  are  purely  ex- 
ecutive or  ministerial,  and  the  principal  is  bound  by  the  acts 
of  such  subagent:  Penwiclc  v.  Bancroft,  56  Iowa,  527;  Lyon  v. 
Jerome,  26  Wend.  485;  37  Am.  Dec.  271;  Ewell's  Evans  on 
Agency,  *43,  and  cases  there  cited. 

In  this  case,  the  showing  of  the  land  to  Derfus  was  a  mere 
executive  or  ministerial  act,  requiring  no  exercise  of  judgment 
or  discretion,  and  it  was  therefore  entirely  competent  for  Sei- 
bert  to  employ  Greeves  to  perform  it.  It  may  be  observed 
here  that  the  defendants  knew  that  Greeves  had  been  selected 
by  Seibert  to  show  Derfus  the  land,  and  made  no  objection 
thereto.  Indeed,  it  seemed  to  be  a  very  proper  appointment, 
for  Greeves  had  been  upon  the  land,  and  estimnted  the  timber 
thereon,  and  of  course  knew  the  location  thereof,  while  it  does 
not  appear  that  Seibert  ever  saw  the  land.  For  the  above 
reasons,  it  must  be  held  that  Greeves  was  the  agent  of  the  de- 
fendants for  the  purpose  of  showing  the  lands  to  Derfus,  and 
the  defendants  are  responsible  for  the  manner  in  which  he 
performed  the  duties  of  such  agency. 

Greeves  did  not  in  person  point  out  the  land  to  Derfus,  but 
he  did  so  just  as  effectually  as  though  he  had  gone  upon  the 
land  in  person  and  told  Derfus  that  it  was  the  defendants' 
land,  for  the  purchase  of  which  he  was  negotiating.  He  told 
Kirwin  what  particular  tract  of  land  he  was  to  show  Derfus, 
and  Kirwin  showed  him  such  tract  as  he  was  directed  to  do. 
Thus  Kirwin  was  the  mere  instrument  of  Greeves,  and  his  act 
in  thus  pointing  out  the  land  was,  in  substance  and  legal 
eflfect,  the  act  of  Greeves,  the  agent  of  the  defendants.  Hence 
there  is  no  question  in  the  case  as  to  whether  Kirwin  was  or 
was  not  the  agent  of  the  defendants  in  what  he  did.  Literally 
obeying  the  orders  of  Greeves,  as  he  did,  his  acts  were  the  acts 
of  Greeves.  An  agent  who,  because  of  the  trust  and  confi- 
dence reposed  in  him  by  his  principal,  cannot  bind  his  prin- 
cipal by  the  acts  of  a  subagent  may  still  employ  another  to 
do  some  specific  act  in  the  business  of  his  agency,  and  if  such 
other  do  that  act  as  directed,  the  principal  is  liable,  not  be- 
'  cause  the  person  performing  the  act  is  his  agent,  but  because 
the  act  is  the  act  of  his  agent  who  directed  it  to  be  done. 

It  follows,  from  the  foregoing  views,  that  the  defendants  are 
liable  for  the  act  of  their  agent  in  thus  showing  Derfus  the 
wrong  land,  although  he  did  so  through  the  instrumentality 
of  Kirwin. 
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4.  But  the  judgment  may  be  upheld  on  another  ground. 
The  jury  found  that  the  defendants  made  a  statement  to  Der- 
fus  before  the  sale  as  to  how  much  pine  timber  there  was  oi> 
the  land,  that  the  plaintiffs  relied  upon  such  statement  in. 
making  the  purchase,  and  that  the  same  was  false.  The  only 
statement  on  that  subject  mentioned  in  the  testimony  is,  that 
there  were  at  least  two  million  feet  of  pine  timber  on  the  land; 
hence  it  must  be  inferred  that  this  is  the  statement  which  the 
jury  found  was  made  by  the  defendants  to  Derfus.  Under  the 
circumstances  of  the  case,  the  plaintiflFs  are  excusable  for  not 
verifying  the  accuracy  of  such  statement  by  actual  inspection 
of  the  land;  and  under  the  above  finding,  without  regard  to 
the  question  of  agency,  the  plaintiffs  are  entitled  to  recover^ 
And  it  is  quite  immaterial  that  the  defendants  did  not  knov» 
at  the  time  that  such  statement  was  false:  Miner  v.  Medhury^ 
6  Wis.  295. 

The  judgment  of  the  circuit  court  is  affirmed. 


Agenot  —  Right  to  Appoint  Subaoknt.  —  An  agent  may  delegate  hi* 
powers  to  a  subagent,  when  they  do  not  require  the  exercise  of  discretion  or 
judgment:  Sayre  v.  Nichols,  7  Cal.  535;  68  Am.  Dec.  280;  Lyon  v.  JeroTne,  2ft 
Wend.  485;  37  Am.  Dec.  271. 

Contracts  —  False  Representations  —  Fraud.  —  False  representations 
as  to  material  matters  constitute  a  defenne  to  an  action  upon  a  contract,  even 
though  their  falsity  was  unknown  to  the  party  making  them:  Note  to  C/uU- 
ham  F.  Co.  v.  Moffatt,  9  Am.  St.  Rep.  730;  Davis  v.  Nuzum,  72  Wis.  439; 
Labbe  v.  CorbeU,  69  Tex.  503;  Ingaik  v.  MUUr,  121  Ind.  188;  Chase's  Appeal, 
67  Conn.  237;  Holcomb  v.  Noble,  69  Mich.  396. 

Vendor  and  Venuek  —  Contracts  for  Sale  of  Rbaltt  —  Rescission.  — 
Where  a  vendee  is  entitled  to  rescind  a  contract  for  the  sale  of  land  by  rea- 
son of  the  vendor's  fault,  he  may  sae  in  assumpsit,  and  recover  the  money- 
already  paid  to  the  vendor:  Wrighi  v.  DicJdnson,  67  Mich.  580;  11  Am.  St. 
Rep.  602,  and  note;  and  to  the  same  effect,  rabstantially,  ii  InffcUU  v.  Mii" 
kr,  121  Ind.  18& 
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c/ronkhitb  v.  travelers  insurance  company  op 
Hartford,  Conneotiout. 

(75  Wisconsin,  116.] 
iHSUBAirOB     AGAINST    ACCIDENT  —  PRESUMPTION   OF    OauSB  OF  INJURIES. — 

Upon  proof  being  made  to  the  effect  that  the  decedent,  who  was  in- 
sured against  death  by  accident,  appeared  at  his  home  with  marks  of 
extreme  violence  visible  upon  his  back,  which  seemed  to  have  been  in- 
flicted recently,  and  from  which  he  subsequently  died,  the  presumption 
should  be  indulged  that  such  injuries  were  not  self-inflicted,  nor  caused 
by  the  negligence  of  the  insured,  but  were  the  result  of  accident. 
lb?8DRANCE  AGAINST  ACCIDENT  —  BuRDEN  OF  Proof. — If  it  appears  that 
the  assured  died  from  injuries  received  by  him,  the  insurer  must  assume 
the  burden  of  proving  that  such  injuries  resulted  from  some  cause  against 
which  he  did  not  insure,  or  that  there  had  been  some  breach  of  some  con- 
dition or  agreement  in  the  policy  on  account  of  which  he  is  relieved  from 
liability. 

Action  upon  a  policy  of  accident  insurance  issued  to  the 
plaintiff's  deceased  husband  insuring  him  against  loss  of  time 
or  death  "  resulting  from  bodily  injuries  inflicted  during  the 
term  of  his  insurance  through  external  violence  and  acciden- 
tal means."  Among  the  conditions  and  agreements  indorsed 
upon  the  policy  were  the  following:  "3.  This  insurance  does 
not  cover  disappearances;  nor  suicide,  sane  or  insane;  nor  in- 
juries of  which  there  are  no  visible  marks  upon  the  body; 
nor  accident,  nor  death,  nor  of  loss  of  limb  or  of  sight,  nor 
•disability,  resulting,  wholly  or  partly,  directly  or  indirectly, 
from  any  of  the  following  causes,  or  while  so  engaged  or  af- 
flicted: Disease  or  bodily  infirmity,  hernia,  fits,  vertigo,  or 
fileep-walking,  medical  or  surgical  treatment  (amputation  ne- 
cessitated solely  by  injuries,  and  made  within  ninety  days  of 
the  occurrence  .of  accident,  excepted),  intoxication  or  narcotics, 
taking  poison,  or  contact  with  poisonous  substances,  inhaling 
;gas,  sunstroke  or  freezing,  dueling  or  fighting,  war  or  riot, 
intentional  injuries  (inflicted  by  the  insured  or  by  any  other 
person),  voluntary  over-exertion,  wrestling,  lifting,  racing, 
gymnastics,  violating  law,  voluntary  exposure  to  unnecessary 
-danger."  It  appearing,  at  the  trial,  that  the  only  evidence 
■which  the  plaintiff  would  be  able  to  offer  was  to  the  effect  that 
•decedent  was  a  conductor  on  a  railroad;  that  he  left  his  home 
to  make  a  regular  trip  on  the  17th  of  September,  1887,  and 
Teturned  on  the  19th  of  the  same  month;  that  at  the  time  of 
iiis  return  there  were  marks  of  extreme  violence  upon  his  back, 
apparently  recently  inflicted,  and  that  these  injuries  were,  in 
the  opinion  of  physicians,  sufiicient  to  produce  death.     The 
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court  thereupon  ruled  that  from  such  evidence  no  presumption 
could  arise  that  the  plaintiff  was  entitled  to  recover,  but  that 
she  must  proceed  further  to  show  that  the  injuries  were  the 
result  of  accident  by  proving  the  manner  in  which  they  were 
inflicted,  or  the  cause  of  them.  A  judgment  of  nonsuit  hav- 
ing been  granted,  the  plaintiff  appealed. 

Synon  and  Frost,  for  the  appellant. 

Cate,  Jones,  and  Sanborn,  for  the  respondent. 

Lyon,  J.  We  think  the  court  took  an  erroneous  view  of  the 
law.  Unless  the  injuries  which  are  alleged  to  have  caused 
the  death  of  the  insured  were  intentionally  self-inflicted,  or  in- 
tentionally inflicted  by  some  other  person,  or  were  received  in 
dueling  or  fighting  (in  which  case  they  would  be  intentional), 
the  legal  presumption  is  that  they  were  accidental.  No  pre- 
sumption can  be  indulged  that  the  law  has  been  violated,  as 
it  would  have  been  were  the  injuries  intentionally  inflicted  by 
another.  On  the  contrary,  the  presumption  is  that  they  were 
not.  Hence,  had  the  plaintifl"  proved  only  that  the  insured, 
at  a  certain  time,  had  upon  his  person  bruises  and  wounds 
evidencing  that  he  had  been  recently  injured  by  external  vio- 
lence, and,  further,  that  such  injuries  caused  his  death,  she 
would  have  made  out  a  prima  facie  case  of  death  resulting 
from  bodily  injuries,  '*  through  external,  violent,  and  acciden- 
tal means."  Were  it  claimed  that  the  injuries  were  self-in- 
flicted or  were  caused  by  the  negligence  of  the  insured,  until 
such  self-infliction  or  negligence  should  be  affirmatively 
proved  the  same  presumption  of  accident  would  prevail: 
Mallory  v.  Travelers  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410; 
Travelers  Ins.  Co.  v.  McConkey,  127  U.  S,  661;  Freeman  v. 
Travelers  Ins.  Co.,  144  Mass.  572;  Peck  v.  Equitable  etc.  Ass^n, 
59  Hun,  255.  In  the  opinions  in  the  above  cases  will  be  found 
citations  of  numerous  other  cases  holding  the  same  doctrine. 

Neither  is  there  any  presumption  that  the  injuries  which  it 
is  claimed  caused  the  death  of  the  insured  resulted  fron)  any 
of  the  causes  not  covered  by  the  policy,  as  specified  in  para- 
graph 3  of  "agreements  and  conditions"  indorsed  upon  it. 
The  stipulations  therein  are  not  conditions  precedent,  and 
are  not  inserted  in  the  body  of  the  policy.  They  are  separate 
provisos,  qualifying  the  general  words  in  the  policy.  It  was 
held  in  Redman  v.  ^tna  Ins.  Co.,  49  Wis.  431,  that  in  such 
case,  if  anything  contained  in  the  provisos  will  defeat  the  ac- 
tion, it  is  matter  of  defense.     See  also  May  v.  Buckeye  Mut. 
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Ins.  Co.,  25  Wis.  291;  3  Am.  Rep.  76.  True,  these  cases  arose 
upon  policies  insuring  against  loss  or  damage  by  fire;  but  the 
principle  is  equally  applicable  to  a  life  or  accident  policy. 

Should  the  plaintiff",  on  another  trial,  make  the  proof  which 
she  off*ered  to  make,  and  show  due  notice  and  proof  to  the  de-. 
fendant  of  the  injuries  and  death  of  the  insured,  as  required 
by  one  of  the  conditions  indorsed  upon  the  policy,  she  will  be 
entitled  to  judgment,  unless  the  company  prove  that  the  in- 
juries resulted  from  some  or  one  of  the  causes  specified  in  said 
paragraph  3. 

The  foregoing  views  are  fully  sustained  by  the  supreme  court 
of  Massachusetts  in  Coburn  v.  Travelers  Ins.  Co.,  145  Mass. 
226,  which  was  an  action  against  the  present  defendant  on  a 
policy  in  all  essential  particulars  like  that  here  in  suit. 

For  the  reasons  above  suggested,  we  think  the  nonsuit  waa 
erroneously  ordered. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  trial. 


Accident  Insurance.  —  Pkbsumption  as  to  Injuries  Received.  — 
Where  the  evidence  shows  that  the  insured  died  either  from  accident  or  by 
suicide,  the  presumption  is  against  suicide:  Maltory  v.  Travelers  Ins.  Co.,  47 
N.  Y.  62;  7  Am.  Rep.  410,  and  particularly  note.  And  a  clause  in  a  policy 
requiring  direct  and  positive  proof  that  death  of  the  insured  was  caused  by 
external  violence  and  accidental  means  is  inoperative;  for  courts  will  not  per- 
mit the  course  of  justice  upon  a  trial  before  them  to  be  stipulated  and  con- 
tracted in  such  a  manner  as  to  change  the  rules  of  evidence:  Utter  v.  Travelert 
Ina.  Oo.»  65  Mioh.  545;  8  Am.  St.  Rep.  913,  and  note  921-924. 


Central  Lithographing  and  Engraving  Company 

V.  Moore. 

175  Wisconsin,  170.] 

Ck>MTRACT,  WHETHER  FOR  Sale  OR  MANUFACTURE.  —  A  Contract  to  manufac- 
ture certain  engravings  and  lithographs  for  theatrical  purposes,  to  be 
taken  and  paid  for  during  the  succeeding  theatrical  season,  is  not  a  con- 
tract of  sale,  but  one  for  the  manufacture  of  goods  merely;  and  the 
engravings  and  lithographs,  when  manufactured,  become  the  property 
of  the  person  who  contracted  for  them,  and  if  they  are  burned  before 
delivery  to  him,  he  must  bear  the  loss,  and  cannot  successfully  resist  an 
action  to  recover  the  contract  price  of  the  work. 

Remedy  for  not  Acckptino  Goods  Manufactured. — One  who  employs 
another  to  manufacture  goods  or  to  construct  machinery,  but  who  fails 
or  refuses  to  call  for  or  accept  such  goods  or  machinery,  when  com- 
pleted and  set  aside  for  him,  is  liable  to  an  action  for  not  accepting 
as  he  agreed  to  do. 
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BsTOPPEi,  FROM  Insttrino  Goods.  — The  fact  that  one  employed  to  manu- 
facture certain  goods  after  they  were  completed  insured  them  as  his 
own,  and  when  they  were  subsequently  destroyed  by  fire,  collected  the 
amount  for  which  they  were  insured,  does  not  estop  him,  in  an  action 
against  the  person  who  employed  him,  from  insisting  that  they  were  the 
property  of  such  employer,  nor  from  recovering  the  price  agreed  to  be 
paid  for  their  manufacture,  less  the  amount  realized  from  the  insurance. 

Jackson  and  Thompson,  for  the  appellant. 

Weisbrodj  Harahato,  and  Nevitt,  for  the  respondent 

Orton,  J.  By  two  certain  written  agreements,  one  dated 
September  15,  and  the  other  November  2,  1885,  the  plain- 
tiff agreed  to  manufacture  a  large  quantity  of  engravings 
and  lithographs  for  theatrical  purposes,  for  the  defendant,  and 
for  his  special  use,  to  be  taken  and  paid  for  during  the 
theatrical  season  of  1885-86,  and  all  of  the  work  was  to  be  com- 
pleted and  ready  for  delivery  by  the  fifteenth  day  of  Decem- 
ber, 1885.  A  large  portion  of  the  goods  was  taken  and  paid 
for  during  the  theatrical  season  above  stated,  and  the  remain- 
der was  ready  for  delivery  by  the  fifteenth  day  of  December, 
1885,  and  during  that  theatrical  season,  and  was  not  called  or 
paid  for  until  it  was  burned  up,  on  the  twenty-sixth  day  of 
May,  1886,  on  the  premises  of  the  plaintiff,  where  it  was  piled 
up  and  set  apart  for  the  defendant.  The  plaintiff  had  pro- 
cured insurance  on  this  remainder  of  the  work,  and  received 
part  of  what  was  due  on  the  contracts,  for  the  loss,  from  the 
insurance  company.  This  suit  is  brought  to  recover  the  bal- 
ance unpaid.  The  jury  found  that  the  plaintiff  had  manu- 
factured the  goods  ready  for  delivery  at  the  time  fixed  in  the 
contract,  and  had  them  ready  for  delivery  at  all  times  there- 
after until  the  fire  occurred,  and  that  the  hand-colored  proofs 
under  one  contract,  and  the  quality  of  the  paper  under  the 
other,  were  accepted  by  the  defendant  as  sufficient,  and  that 
he  also  accepted  a  part  of  all  the  different  kinds  of  work,  and 
paid  for  the  same,  during  the  theatrical  season,  and  that  the 
theatrical  season  ended  on  the  first  or  fifth  day  of  May,  1886. 
The  only  ambiguity  in  the  contracts  was  as  to  when  the 
theatrical  season  ended  or  was  to  end,  and  that  the  jury  has 
supplied,  and  we  think  on  sufficient  evidence,  by  the  last 
above  finding. 

The  jury  found,  also,  that  it  was  agreed  and  understood 
that  the  title  of  the  property  should  pass  to  the  defendant  the 
fifteenth  day  of  December,  1885,  the  time  the  work  should  be 
finished,  and  that  manufacturing  the  goods  and  setting  them 


188       Central  Lithographinq  Co.  v.  Moobb.     [Wisconsin, 

apart  subject  to  the  defendant's  order  it  was  mutually  under- 
stood should  be  delivery  to  the  defendant.  These  two  findings 
dispose  of  questions  of  law  which  depend  upon  the  meaning, 
construction,  and  legal  effect  of  the  written  contracts,  and 
they  ought  not  to  have  been  submitted  to  the  jury.  But  the 
court  sufficiently  ruled  the  same  way,  by  refusing  to  set  the 
same  aside  and  to  grant  a  new  trial,  and  the  verdict  of  the  jury 
in  this  respect  has  done  no  harm. 

The  learned  counsel  on  both  sides,  and  the  court  below^ 
treated  this  transaction  as  a  sale  of  personal  property.  It  was 
not  a  sale.  When  the  contracts  were  entered  into  there  was 
nothing  in  solido  to  be  the  subject  of  a  sale.  The  mere  paper, 
as  the  basis  of  this  valuable  work  of  mechanical  art,  was  not 
only  of  insignificant  value,  but  was  not  the  subject  of  sale. 
The  defendant  did  not  wish  to  buy  blank  paper,  and  the  plain- 
tiff had  none  to  sell.  The  plaintiff  was  to  manufacture  these 
engravings  and  lithographs  for  the  especial,  peculiar,  and  ex- 
clusive use  of  the  defendant  in  his  business  as  a  theatrical 
manager.  They  were  advertisements  adapted  to  the  names 
and  characters  of  his  theatrical  performances.  It  was  the 
plaintiff" 's  work  of  skill  that  gave  the  property  produced  by  it 
any  value.  It  was  work  and  labor  performed  according  to 
the  order  and  direction  of  the  defendant,  and  according  to  the 
terms  of  the  contracts.  When  the  required  works  were  pro- 
duced and  ready  to  be  taken  away  by  the  defendant  and  paid 
for,  it  was  then  not  a  sale.  The  plaintiff  did  not  own  them, 
and  did  not  wish  to  own  them;  for  they  were  of  no  use  or  value 
whatever  to  him,  and  were  only  of  use  and  value  to  the  de- 
fendant. When  the  job  was  completed  according  to  the  con- 
tracts, then  the  defendant  was  under  legal  obligation  to  take 
them  away  and  pay  the  amount  agreed  upon,  during  the 
theatrical  season  which  ended  May  5,  1886.  If  he  does  not 
do  this,  what  are  the  legal  rights  of  the  parties?  Is  there  any 
question  about  delivery  or  acceptance?  Clearly  not.  It 
makes  no  difference  with  the  plaintiff  whether  the  defendant 
takes  them  away  or  not;  for  he  is  entitled  to  be  paid  for  the 
job,  or  for  his  work,  according  to  the  contracts.  The  contracts 
are,  that  the  works  shall  be  paid  for  "as  they  are  delivered"; 
that  is,  as  they  are  delivered  during  the  theatrical  season  of 
1885-86.  After  that,  the  money  is  due  at  all  events.  The 
defendant  is  liable,  because  he  has  not  accepted  the  work  and 
taken  it  away  and  paid  for  it,  according  to  the  contracts.  It 
is  not  even  property  out  of  which  the  plaintiff  could  reimburse 
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himself;  for  it  is  of  no  value  to  him  or  to  any  one  else  except  the 
defendant.  How  long  must  the  plaintiff  wait?  Tho  money- 
is  due,  and  he  may  sue  for  it.  These  are,  especially,  contracts 
for  work  and  labor  of  this  peculiar  kind,  and  the  transaction 
is  more  clearly  not  a  sale  than  almost  any  other,  where  the 
new  thing  is  produced  by  work  and  labor  for  another.  For  in 
such  cases  the  article  produced  is  generally  of  some  consider- 
able value  to  the  mechanic,  or  it  may  be  sold  in  the  market. 
But  not  so  here.  But  the  contracts  themselves  call  it  work 
and  labor.  In  both,  it  is,  that  the  "party  of  the  first  part  agrees 
to  lithograph,  in  a  workmanlike  manner,  for  the  party  of  the 
second  part,  the  following  described  work."  They  provide 
that  the  party  of  the  first  part  shall  print,  engrave,  and  litho- 
graph for  the  other  party  the  various  kinds  of  work.  The 
plaintiff  is  stated  to  be  lithographers,  wood-engravers,  printers, 
and  binders. 

These  contracts  may  be  likened  to  a  job  that  a  printer  does 
for  another,  and  according  to  his  directions,  when  the  work 
consists  of  handbills  or  advertisements  set  up  in  attractive 
form,  and  adapted  exclusively  to  the  business  of  such  other 
person,  and  useful  to  no  one  else.  The  job  is  completed  ac- 
cording to  contract,  and  the  other  party  has  failed  to  take 
them  away  and  pay  for  them.  May  not  the  printer  sue?  Or 
an  artist  paints  the  likeness  of  another,  according  to  contract. 
It  is  not  called  for,  but  left  a  long  time  on  the  artist's  hands. 
The  work  was  well  done,  and  acceptable  to  the  person  who  or- 
dered it.  It  is  of  no  use  to  the  artist,  or  of  any  value  to  any 
one  except  to  him  whose  likeness  or  picture  it  represents.  In 
all  these  cases,  it  is  too  clear  for  argument  that  the  transaction 
is  not  governed  by  the  law  of  sales,  but  of  work  and  labor. 
In  these  supposed  cases,  if  the  handbills  and  advertisements 
in  the  one  case,  and  the  likeness  in  the  other,  after  the  time 
for  taking  them  away  and  paying  for  them  had  expired,  are 
burned  up,  whose  loss  is  it  ?  They  are  put  by  themselves  in 
a  safe  place  until  called  for.  Why  should  the  printer  or  the 
artist  lose  by  the  fire,  and  the  person  who  ordered  the  work 
done,  and  who  is  in  default  in  not  taking  it  away  and  paying 
for  it,  and  by  whose  negligence  it  was  left  with  the  artist, 
where  it  was  burned  without  his  fault,  suffer  no  loss?  The 
law  works  no  such  injustice.  These  cases  are  alike  in  princi- 
ple. ■  They  are  clearly  analogous. 

The  defendant,  by  his  own  default  and  neglect,  left  his  en- 
gravings and  lithographs  with  the  plaintiff,  and  under  his- 
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care  and  custody,  as  a  naked  bailee,  for  some  time  after  the 
time  he  agreed  to  take  them  away  and  pay  for  them,  and  they 
were  burned.  They  were  piled  together  and  set  apart  for  the 
defendant  in  a  safe  place,  and  he  had  accepted  the  work  as 
being  according  to  the  contract.  There  can  be  no  doubt,  as 
we  have  said  already,  that  the  plaintiflF  had  an  action  for  the 
money  agreed  to  be  paid,  after  the  time  for  payment  had  ex- 
pired. In  that  view,  the  fact  that  the  work  was  afterwards 
burned  up  is  immaterial,  unless  caused  by  the  plaintiff's  neg- 
ligence. 

But  in  analogy  to  a  sale  of  the  property,  it  was  left  in  the 
plaintiff's  care  by  the  fault  of  the  defendant,  and  if  there  was 
any  loss  by  fire,  he  must  suffer  it.  Where  several  articles  of 
the  same  kind  were  purchased,  and  only  one  taken  away,  and 
the  others  left  with  the  vendor,  to  be  called  for  at  any  time  the 
vendee  chose,  the  title  of  the  property  passed  to  the  vendee  at 
the  time  of  the  sale:  Bullis  v.  Borden,  21  Wis.  139.  So  the 
title  of  this  property  passed  to  the  defendant  December  15, 
1885,  when  it  had  all  been  manufactured  according  to  the  con- 
tracts, and  part  of  it  taken  away,  and  after  that  remained  with 
the  plaintiff,  or  under  its  care,  until  called  for,  during  that 
theatrical  season.  Where  one  had  stored  in  a  certain  ware- 
house a  large  number  of  barrels  of  flour,  and  sold  the  same  to 
another,  to  be  paid  for  "  when  used  or  disposed  of,"  a  part  of 
them  had  been  disposed  of  or  taken  away  and  paid  for.  Most 
of  the  remaining  barrels  were  destroyed  by  fire  with  the  ware- 
house. It  was  held  that  the  property  burned  belonged  to  the 
purchaser,  and  that  he  was  liable  at  once  for  the  price  of  that 
burned  up:  Powers  v.  Bellinger,  54  Wis.  389. 

There  is  another  principle  of  liability  in  such  a  case,  and 
that  is,  that  the  defendant  was  liable  for  not  accepting  and 
taking  away  the  goods  manufactured,  after  the  time  he  was 
required  by  the  contracts  to  do  so,  as  in  Oanson  v.  Madigan, 
15  Wis.  144;  82  Am.  Dec.  659.  The  defendant  had  ordered 
a  reaping-maching  of  the  manufacturer,  of  a  certain  kind. 
The  machine  was  what  the  defendant  had  ordered,  and  the 
plaintiff  had  set  it  apart  for  the  defendant,  so  as  to  be  capable 
of  identification.  It  was  held  that  the  plaintiff  could  have 
sold  the  machine  to  satisfy  his  lien  upon  it,  and  recover  the 
balance  of  the  purchase  price,  or  could  have  held  it  subject  to 
the  defendant's  order,  and  recover  the  whole  price.  In  Mixer 
V.  Howarth,  21  Pick.  207,  32  Am.  Dec.  256,  where  it  is  an 
agreement  with  a  workman  to  put  materials  together  and  con- 
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struct  an  article  for  the  employer  at  an  agreed  price,  it  was 
held  that  it  was  not  a  sale  until  actual  delivery  and  accept- 
ance, and  the  remedy  was  for  not  accepting  it  on  the  agree- 
ment. To  the  same  effect  are  Spencer  v.  Cone,  1  Met.  283; 
Ooddard  v.  Binney,  115  Mass.  450;  15  Am.  Rep.  112.  In  At- 
kinson V.  Bell,  8  Barn.  &  C.  277,  the  defendant  ordered  certain 
frames,  with  alterations  made  on  them,  of  the  patentees,  and 
when  ready  for  delivery,  refused  to  accept  them.  It  was  held 
that  the  plaintiff  might  recover  for  his  not  accepting  them.  To 
the  same  effect  is  Lee  v.  Griffin,  1  Best  &  S.  272,  where  a  per- 
son ordered  a  set  of  artificial  or  false  teeth  made  to  fit  his 
mouth.  It  was  held  that  the  plaintiff  might  have  recovered 
from  the  defendant  for  his  not  accepting  them,  if  the  contract 
had  been  in  writing;  and  Mead  v.  Case,  33  Barb.  202,  was  to 
the  same  effect,  where  blocks  of  marble  were  directed  to  be  fin- 
ished, polished,  and  lettered  with  inscriptions  as  a  monument. 

But,  finally,  on  this  general  question,  this  court  recently 
decided  that  a  transaction  or  contract  not  by  any  means 
80  clearly  not  so  was  not  a  sale,  but  for  work  and  labor.  In 
Meincke  v.  Falk,  55  Wis.  427,  42  Am.  Rep.  722,  the  article  to 
be  manufactured  was  a  family  carriage,  specially  ordered,  of 
a  particular  model.  The  plaintiff's  skill,  labor,  and  work- 
manship were  the  special  inducement  in  giving  the  order,  and 
without  such  order  the  plaintiff  would  not  have  manufactured 
it,  and  it  was  not  kept  as  a  part  of  his  general  stock.  The 
carriage  was  completed  according  to  the  contract  or  order, 
and  the  defendant  refused  to  accept  it.  The  action  was  for  the 
value  of  the  carriage,  and  for  storing  it  for  the  defendant,  on 
the  ground  of  non-acceptance.  It  that  case,  Mr.  Justice  Cas- 
soday  reviewed  very  fully  the  authorities  on  the  question, 
which  were  conceded  to  be  somewhat  in  conflict.  It  was  held 
that  it  was  not  a  sale  of  the  carriage,  but  a  contract  for  work 
and  labor,  and  that  therefore  the  verbal  contract  was  not 
within  the  fifty-dollar  statute  of  frauds. 

The  complaint  in  this  action  was  not  for  the  price  of  the 
goods,  as  sold  to  the  defendant,  but  the  ground  of  the  action 
is,  that  "  the  defendant  has  never  ordered  the  same  shipped, 
nor  taken  or  paid  for  the  same,  or  any  part  thereof";  in  effect, 
that  the  defendant  had  refused  to  accept  the  same.  This  case, 
therefore,  falls  directly  within  the  authorities  above  cited. 
Although  the  instructions  of  the  court  and  the  special  findings 
of  the  jury  were  more  particularly  applicable  to  this  transac- 
tion as  a  sale  of  goods,  yet  many  of  the  findings  are  appropri- 
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ate  to  work  and  labor  performed  by  the  plaintiff  for  the  de- 
fendant in  producing  the  goods;  such  as,  that  the  plaintiff 
manufactured  the  goods  called  for  in  the  contracts,  and  in  the 
time  specified  therein,  and  had  manufactured  them  ready  for 
delivery  at  the  time  specified,  and  at  all  times  thereafter  until 
the  said  fire,  and  that  the  defendant  had  accepted  and  paid 
for  some  of  all  the  different  kinds  of  the  work  manufactured. 
Two  other  findings,  although  on  the  question  of  delivery  of  the 
goods  as  if  sold,  and  more  as  a  matter  of  law  than  of  fact,  as 
legal  conclusions,  may  not  be  inappropriate  to  the  character 
of  the  transaction  as  for  work  and  labor.  The  jury  found  that 
the  title  of  the  goods  passed  to  the  defendant  on  the  fifteenth 
day  of  December,  1885,  and  that  manufacturing  the  goods  and 
setting  them  apart,  subject  to  the  defendant's  order,  was  un- 
derstood to  be  a  delivery  to  him.  These  are  just  and  proper 
conclusions  in  this  case,  treating  it  as  one  for  work  and  labor, 
and  not  for  a  sale  of  the  property.  The  work  was  subject  to 
the  order  or  acceptance  of  the  defendant,  and  he  ought  to  have 
accepted  it  and  paid  for  it  before  the  fire,  and  it  was  merely 
left  with  the  plaintiflF  by  the  defendant's  default  and  at  his 
risk.  The  plaintiflF  merely  held  the  work  as  bailee,  and  sub- 
ject to  the  lien  of  the  consideration  to  be  paid.  He  had  no 
other  interest  in  the  work. 

In  the  above  view  taken  of  the  case,  the  fact  that  the  plain- 
tiflF insured  the  goods  as  nominal  owner,  and  collected  the  in- 
surance, is  not  material  as  bearing  on  the  question  of  their 
ownership;  for  the  plaintiflF  had  a  right  to  have  them  insured 
to  protect  its  lien,  and  doing  so  as  nominal  owner  would  be 
no  evidence  that  the  defendant  ought  not  to  have  accepted 
them  and  paid  for  them  before  the  fire,  and  that  the  loss,  if 
any,  was  not  his  loss.  A  vendee  before  he  accepts  the  goods 
may  insure  them,  and  it  is  no  evidence  that  he  has  waived 
his  right  to  reject  thetn  if  they  are  not  according  to  the  con- 
tract: Bacon  v.  Eccles,  43  Wis.  227.  But  the  defendant  ought 
not  to  complain  of  the  insurance.  It  was  greatly  in  his  favor. 
He  would  have  lost  them  altogether  had  not  the  plaintiflF  in- 
sured them  for  their  mutual  benefit.  The  goods  owned  by 
any  one  else  than  the  defendant  would  have  been  of  no  value 
whatever,  either  for  insurance  or  sale.  The  plaintiflF,  by  his 
forethought  and  prudence,  saved  the  defendant  from  a  large 
portion  of  the  loss  which  he  would  have  been  compelled  to 
pay  to  the  plaintiff,  and  lessens  pro  tanto  the  amount  of  his 
recovery  in  this  action. 
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This  opinion  is  much  longer  than  it  would  have  been  if  the- 
case  had  been  tried  upon  the  correct  theory.  It  would  not 
answer  to  allow  it  to  go  into  the  reports  as  a  sale,  in  contra- 
diction of  Meincke  v.  Falk,  55  Wis.  427;  42  Am.  Rep.  722.  The: 
result  was  warranted  by  the  evidence,  just  the  same,  however,, 
and  the  judgment  is  correct,  and  the  errors  assigned  become.- 
immaterial. 

The  judgment  of  the  circuit  court  is  affirmed. 

Contract,  whether  for  Salb  or  Manufacturb.  —  A  eontraot  for  th* 
manufacture  of  a  carriage  according  a  special  order,  at  a  price  exceeding  fifty 
dollars,  need  not  be  in  writing,  and  is  a  contract  for  manufacture,  not  for. 
sale:  Meincke  v.  Falk,  55  Wis.  427;  42  Am.  Rep.  722. 

Propertt,  when  Passes  in  Articles  to  be  Manufactured:  See  note- 
to  Andreioa  v.  DuratU,  62  Am.  Dec.  65-68;  note  to  Moody  v.  Brown,  56  Am. 
Dec.  642,  647. 

Remedy  of  the  Manufacturer  of  Goods  Made  to  Order  against 
THE  Employer,  who  refuses  to  accept  them:  Note  to  Moody  v.  Brown,  56 
Am.  Dec.  642-647. 
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SoBROOATioif  to  RELEASED  MORTGAGE.  —  One  who  advances  money  wit^ 
which  to  pay  off  a  mortgage,  in  pursuance  of  an  agreement  that  he  should 
do  so,  and  that  the  mortgage  should  be  discharged  of  record,  and  a  new 
mortgage  given  him  on  the  same  property  for  the  amount  so  advanced^ 
is  entitled  to  be  subrogated  to  the  mortgage,  and  to  have  the  satisfactioa 
of  record  set  aside,  and  a  decree  foreclosing  such  mortgage  in  his  favor, 
as  against  the  original  mortgagor  and  one  who,  with  knowledge  of  all 
the  facts,  received  a  conveyance  of  the  property. 

F.  L.  Perrin,  for  the  appellants. 

Smith  and  Vannatta,  for  the  respondent. 

Orton,  J.  The  complaint  sets  out,  substantially,  the  follow- 
ing facts:  On  or  about  the  fifth  day  of  November,  1881,  the 
appellants  William  Mayberry  and  Martha,  his  wife,  executed 
a  mortgage  on  certain  real  estate  in  Pierce  County,  Wisconsin^ 
to  one  Ann  W.  Grant,  to  secure  to  her  the  payment  of  one 
thousand  dollars  on  the  first  day  of  July,  1887,  and  said  mort- 
gage was  duly  recorded.  On  the  fifth  day  of  July,  1887,  said 
mortgage  being  due,  the  respondent  loaned  to  said  appellants 
the  sum  of  $1,005,  on  the  agreement  that  with  said  money  said 
mortgage  should  be  paid  and  discharged  of  record,  and  that 
said  appellants  should  execute  to  the  respondent  a  new  mort- 
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gage  on  said  land,  to  secure  said  loan.  This  was  done  on  the 
part  of  the  respondent  in  mere  friendship,  without  any  selfish 
interest  whatever.  The  money  was  used  to  pay  oflFsaid  mort- 
gage, and  it  was  duly  discharged  of  record;  but  instead  of  said 
appellants  giving  the  respondent  such  new  mortgage,  as  they 
.agreed  to  do  so,  and  which  was  the  inducement  of  said  loan, 
"they  deeded  said  land  to  John  R.  Mayberry,  one  of  the  appel- 
lants, with  intent  to  defraud  the  respondent  out  of  his  money. 
'The  said  first-mentioned  appellants  had  and  have  no  other 
property.  The  said  John  R.  Mayberry  had  full  knowledge  of 
eaid  loan  and  said  agreement.  The  respondent  prays  that  he 
may  be  subrogated  in  place  of  the  mortgagee  of  said  first-men- 
tioned mortgage,  and  that  its  satisfaction  of  record  be  canceled, 
and  that  it  may  be  declared  to  be  a  good  and  subsisting  mort- 
gage to  him,  and  that  it  be  foreclosed.  The  appellants  de- 
.murred  to  said  complaint,  on  the  ground  that  it  did  not  state 
a  cause  of  action,  and  the  demurrer  was  overruled,  and  this 
appeal  is  from  such  order. 

The  learned  counsel  of  the  appellants  contend  that  the 
respondent  was  a  mere  volunteer,  and  had  no  interest  in  the 
land  to  protect,  and  cannot  therefore  be  subrogated  as  mort- 
gagee to  the  mortgage  paid  and  discharged,  and  cites,  besides 
•other  authorities,  Watson  v.  Wilcox,  39  Wis.  643,  20  Am.  Rep. 
63,  and  Downer  v.  Miller,  15  Wis.  612.  In  those  cases  it  was 
a  mere  loan  of  money,  to  enable  the  borrower  to  pay  off"  the 
mortgage  debt,  and  without  any  agreement  that  the  security 
ahall  be  assigned  or  kept  on  foot  for  the  benefit  of  the  party 
who  loaned  him  the  money.  But  this  is  no  such  case.  The 
respondent,  by  the  agreement,  was  to  have  equal  security  on 
the  land,  and,  to  protect  that  interest,  caused  the  first  mort- 
gage to  be  discharged.  This  case  is  ruled  in  principle  by  Levy 
V.  Martin,  48  Wis.  198.  It  was  there  a  part  of  the  contract 
that  the  executors  should  secure  the  lender  by  another  mort- 
gage, as  here,  and  they  did  so,  as  they  supposed;  but  the 
mortgage  was  void  for  want  of  authority.  On  the  same  prin- 
ciple are  Jones  v.  Parker,  51  Wis.  218,  and  Carey  v.  Boyle,  53 
Wis.  574.  This  was  a  most  outrageous  fraud  on  the  part  of 
the  appellants,  and  there  is  no  other  possible  remedy  to  the 
respondent  but  subrogation.  No  one  is  injured  or  interested 
except  these  appellants,  who  committed  the  wrong.  When 
they  deeded  the  land  to  the  other  Mayberry,  they  supposed 
they  had  succeeded  in  defrauding  the  respondent  out  of  his 
security  in  it;  but  the  grantee  had  knowledge  of  the  agree- 
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ment,  and  is  therefore  bound.     It  is  really  a  strong  case  for 
equitable  subrogation. 

The  order  of  the  circuit  court  is  aflBrmed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

MoRTOAGB  —  Subrogation.  —  Where  one  advances  money  to  pay  off  a 
mortgage,  nnder  an  agreement  to  the  effect  that  the  mortgage  should  be  as- 
signed to  him  as  security  for  the  money  advanced,  and  takes  a  discharge  of 
the  mortgage,  he  is  nevertheless  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee:  Feara  r.  Albea,  69  Tex.  437;  5  Am.  St  Rep.  78;  WhiU  t.  Cannon, 
125  111.  412;  Henaon  ▼.  £eed,  71  Tex.  726. 
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Partnership  Assets,  Individual  Creditor,  when  Estopped  from  Deny- 
ing. —  When  two  persons  have  held  themselves  out  as  partners,  and 
purchased  goods  as  such,  a  creditor  who  has  held  a  judgment  note 
against  one  of  them  for  a  long  time,  and  who  knew  they  were  holding 
themselves  out  as  partners,  and  buying  goods  as  such,  and  who  never 
gave  notice  to  any  of  their  creditors  that  they  were  his  debtors,  is 
estopped  from  claiming  that  they  were  not  partners,  and  that  the  judg- 
ment entered  on  his  note  is  entitled  to  precedence  over  a  judgment  sub- 
sequently levied  for  a  partnership  debt,  created  while  the  defendants  in 
that  judgment  were  holding  themselves  ont  as  partners,  and  obtaining 
credit  as  such. 

Ihtbrvention  to  Protect  Attachment  Liens.  —  When  goods  have  been 
sold  under  an  execution,  one  who  claims  to  have  an  attachment  lien 
paramount  to  such  execution  need  not  resort  to  an  independent  action 
to  enforce  his  lien,  but  may  intervene  in  the  action  in  which  the  execu- 
tion issued,  have  his  lien  adjudged  to  be  paramount,  and  a  judgment 
therein  entered  directing  the  proceeds  of  the  sale  to  be  paid  towards  its 
■atisfaotion. 

John  D.  Wilson  and  William  E.  Carter,  for  the  appellant. 

Clark  and  Mills,  for  the  respondents. 

Orton,  J.  The  findings  of  the  court  on  the  material  ques- 
tions of  fact  in  this  case  are  substantially  as  follows:  In 
March,  1885,  Frank  L.  Powers  gave  to  his  father,  the  appel- 
lant, his  judgment  note  for  $3,240.  In  February,  1886,  judg- 
ment was  entered  upon  said  note,  and  an  execution  was 
issued  thereon,  and  levied  upon  a  stock  of  goods  in  the  pos- 
session of  Frank  L.  Powers,  as  claimed  by  the  appellant,  or 
in  possession  of  Powers  and  Stone,  as  claimed  by  the  re- 
spondents. The  respondents,  Large  and  Amsden,  caused  an 
attachment  to  be  issued  against  said  Powers  and  Stone,  and 
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to  be  levied  on  the  same  goods,  subject  to  said  execution, 
and  subsequently  recovered  judgment  against  said  Powers 
and  Stone  in  said  attachment  suit,  and  execution  was  there- 
after issued  thereon,  and  returned  "No  property  found."  In 
the  mean  time,  the  goods  were  sold  under  the  execution  of 
the  appellant,  and  the  proceeds  deposited  in  court,  and  the 
said  respondents,  by  their  petition  as  interveners,  asked  that 
said  moneys  be  applied  to  the  payment  of  their  judgment, 
the  fund  being  sufficient  for  that  purpose.  It  was  further 
found  that  Powers  and  Stone  both  held  themselves  out  as 
partners  as  early  as  October,  1885,  and  afterwards,  and  pur- 
chased goods  of  divers  persons  as  such,  among  whom  were 
the  said  respondents,  and  held  themselves  out  as  such  part- 
ners in  the  ownership  of  said  goods  and  business.  The  ap- 
pellant never  disclosed  to  any  who  sold  said  Powers  and 
Stone  goods,  including  the  respondents,  that  he  held  said 
judgment  note,  and  he  knew  that  said  Powers  and  Stone 
were  holding  themselves  out  as  partners  to  those  who  sold 
them  goods,  and  others,  and  knew  the  condition  of  said  part- 
nership, and  that  it  was  making  such  purchases  from  the 
respondents  and  others,  and  never  disclosed  to  any  of  its  cus- 
tomers that  he  held  said  note.  The  firm  of  Powers  and  Stone, 
and  each  and  both  of  them,  are  insolvent,  and  said  goods  con- 
stituted their  entire  property.  The  facts  are  more  fully  stated 
in  the  petition  in  the  case  which  came  to  this  court  by  appeal 
from  the  order  overruling  the  demurrer  to  the  same,  and  re- 
ported in  69  Wis.  621;  2  Am.  St,  Rep.  767. 

It  is  strenuously  contended  by  the  learned  counsel  of  the 
appellant  that  these  controverted  facts  were  not  proved.  It 
would  be  useless  to  specially  refer  to  the  testimony  to  deter- 
mine whether  these  findings  in  respect  to  such  facts  are  sus- 
tained by  it.  It  is  sufficient  that  there  was  evidence  to  sup- 
port them.  The  weight  and  credibility  of  such  evidence  the 
circuit  court  had  better  facilities  of  determining  than  this  court 
can  have  from  the  mere  record  thereof.  There  was  evidence 
that  the  said  Powers  and  Stone  did  hold  themselves  out  as  co- 
partners to  the  respondents  and  others,  and  purchased  goods 
as  such,  and  that  the  said  appellant  knew  of  it,  and  knew  that 
they  were  generally  doing  business  as  such,  and  that  he  did 
not  disclose  to  them  his  large  personal  claim  against  Powers 
alone,  but  allowed  the  respondents  and  others  to  sell  them 
goods  as  copartners,  without  any  objection,  and  that  he  stated 
to  them  at  one  time  that  they  were  doing  business  as  partners, 


Jan.  1890.]  Powers  v.  Large.  197 

or  alluded  to  them  as  such,  and  that  Stone  had  gone  into  the 
concern  to  strengthen  it.  The  relationship  between  the  appel- 
lant and  Powers  and  Stone  gives  color  to  this  evidence, — 
Frank  Powers  being  the  appellant's  son,  and  Stone  his  son- 
in-law.  The  circuit  court  did  not  find  any  direct  fraud  in  the 
case,  for  it  was  not  necessary.  But  these  indicia  of  fraud  give 
force  to  the  claim  of  the  respondents  that  their  attachment  lien 
on  the  goods  as  partnership  property  ought  to  be  preferred  to 
this  undisclosed  claim  of  the  appellant,  the  father,  against 
Frank  Powers,  the  son.  The  circuit  court  did  not  find  that 
Powers  and  Stone  were  in  fact,  or  as  between  themselves, 
partners,  but  it  was  found  that  they  bought  the  goods  of  the 
respondents  as  such,  and  held  themselves  out  as  partners,  and 
made  purchases  as  such  for  replenishing  their  stock,  and  were, 
to  all  intents  and  purposes,  ostensible  partners,  and  that  the 
appellant  knew  that  they  were  thus  doing  business,  and  that 
they  were  insolvent  beyond  this  stock  of  goods  which  he  after- 
wards seized  on  execution,  and  that  was  sufficient.  The  con- 
clusion from  these  facts  is,  that  the  appellant  is  estopped  from 
denying  that  Powers  and  Stone  were  in  fact  partners  as  to 
these  respondents  and  their  partnership  claim.  It  seems  to 
me  that  the  evidence  makes  a  very  strong  case  against  the 
appellant,  and  in  favor  of  giving  preference  to  the  respondents' 
lien  on  the  goods,  and  of  making  application  of  the  fund,  or  so 
much  thereof  as  may  be  necessary,  to  pay  their  judgment.- 

The  question  whether  this  case  in  favor  of  the  respondents  is 
equitable,  was,  in  effect,  disposed  of  by  this  court  on  the  former 
appeal.  The  point  was  then  made  that  the  respondents  ought 
to  have  brought  suit  in  equity  for  such  relief,  and  this  court 
held  that  such  relief  could  as  well  be  obtained  on  the  petition 
of  the  interveners  in  this  case  as  by  an  independent  action.  If 
it  would  be  a  matter  in  equity  in  an  independent  action,  as 
contended,  it  will  be  no  less  in  equity  by  petition  in  this  form. 
It  is  very  clearly  an  equitable  proceeding.  It  is  to  enforce  the 
lien  of  the  respondents  on  the  goods,  as  partnership  property, 
in  preference  to  the  appellant's  claim  against  one  of  the  indi- 
vidual partners.  It  being  an  equitable  proceeding,  the  court 
is  responsible  for  the  findings,  and  may,  of  course,  find  any 
facts  different  from  the  jury,  or  set  aside  their  verdict.  The 
verdict  is  only  advisory  in  such  a  case,  and  is  not  binding 
on  the  court:  Johnson  v.  Johnson,  4  Wis.  135;  Gill  v.  EicCy  13 
Wis.  549. 

The  learned  counsel  of  the  respondents  contend   that  the 
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judgment  in  their  favor  against  Powers  and  Stone,  as  partners, 
on  an  issue  of  partnership,  is  conclusive  in  this  case  of  that 
question.  That  we  do  not  decide,  as,  in  our  opinion,  the  evi- 
dence sufficiently  shows  that  they  held  themselves  out  as 
partners  to  the  knowledge  of  the  appellant,  and  that  they  con- 
tracted the  debt  to  the  respondents  as  such,  and  it  is  not 
necessary  to  give  such  effect  to  the  judgment,  if  in  law  it  has 
such  effect. 

There  are  no  legal  questions  involved  in  the  record  or  appli- 
cable to  the  case  that  are  not  familiar  or  disposed  of  on  the 
former  appeal.  The  case  on  this  appeal  is  one  of  fact,  and  we 
think  that  the  findings  of  the  court  are  sustained  by  the  evi- 
dence. 

The  judgment  of  the  circuit  court  is  affirmed. 


Partnebship  —  Creditors  —  Liens.  —  As  to  the  liens  and  priorities  of 
firm  creditors  over  individual  creditors,  see  note  to  Powers  v.  Large,  2  Am. 
St.  Rep.  771. 

Intervention  —  Who  may  Intervene,  and  the  Bights  of  Persons  In- 
tervening: See  note  to  Lacroix  v.  Menard,  15  Am.  Deo.  162,  163;  note  to 
Broum  v.  Saul,  16  Am.  Dec.  181-184 
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Frattculbnt  Sale.  —  When  goods  are  sold  for  one  third  of  their  value  to  one 
who  does  not  open  the  packages  in  which  they  are,  nor  make  any  exam- 
ination of  them,  but  admits  that  they  are  a  bankrupt  stock,  and  that  he 
has  purchased  them  at  twenty  per  cent  of  their  value,  and  who  furnishes 
the  vendor  with  transportation  to  another  city,  and  admits  his  flight  to 
parts  unknown,  the  sale  is  properly  adjudged  fraudulent  as  against  the 
vendor's  creditors. 

Fraudulent  Sales.  —  The  Fact  that  the  Vendee  has  Paid  a  Con- 
sideration for  goods  which  he  claims  to  have  purchased,  while  it  is  to 
be  considered  -  in  determining  the  question  of  fraud,  is  by  no  means  a 
controlling  fact. 

Pbactioe.  —  The  Reception  or  Incobipetent  Evidence  is  not  a  sufficient 
ground  for  reversing  the  judgment,  when  the  action  was  tried  before  the 
court  without  the  aid  of  a  jury. 

Qabnishhbnt.  —  A  Valid  Judgment  against  the  Principal  defendant  is 
essential  to  authorize  a  judgment  against  the  garnishee. 

Summons  —  Constructive  Service  of.  —  If  a  summons  is  not  personally 
served  on  the  defendant,  it  is  essential  to  the  validity  of  the  judgment 
•gainst  him  that  there  was  a  valid  order  for  the  publication  of  summons 
and  due  publication  thereof,  and  before  such  an  order  could  be  made,  a 
verified  complaint  must  have  been  filed. 
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Pbacticb  —  Ahendment  bt  Insertino  Names  or  Members  op  Firm.  — 
If  an  action  is  brongbt  in  the  name  of  a  firm,  and  all  the  papers  therein^ 
are  thus  entitled  np  to  the  time  of  the  trial,  the  court  may  at  any  time 
before  judgment  amend  the  proceedings  by  inserting  in  the  place  of  the.- 
firm  name  the  names  of  the  partners  therein  as  plaintiffs. 

Ihvalidity  of  Attachment  does  not  Invaxibate  the  Judgment  against^ 
the  garnishee,  if  the  action  is  one  which  might  have  been  instituted  and 
prosecuted  to  judgment  had  no  attachment  been  attempted  to  be  issued 
thereon. 

PRACTICE.  —  Verification  of  Complaint  bt  an  Attorney  is  Sufficient. 
to  sustain  garnishment  proceedings,  if  it  appears  therefrom  that  the  at- 
torney has  read  the  complaint,  and  knows  the  contents  thereof,  and^ 
verily  believes  the  same  to  be  true,  that  the  sources  of  his  information . 
which  are  the  grounds  of  his  belief  were  derived  from  statements  of  the 
plaintiffs'  account  and  letters  in  reference  thereto,  received  by  him  from 
the  plaintiffs,  and  the  reason  why  the  complaint  is  not  verified  by  on& 
of  the  plaintiffs  is,  that  none  of  them  reside  in  the  same  county  with  tha 
attorney. 

Pbactice.  —  Whbh  an  Order  of  Publication  Directs  that  a  Summons 
be  published  in  the  "  Daily  Leader,  a  newspaper  published  in  the  city  of 
Eau  Claire,  county  of  Eau  Claire,"  and  the  affidavit  filed  shows  publica- 
tion in  the  "  Eau  Claire  Daily  Leader,  a  daily  newspaper  printed  and< 
published  at  the  city  of  Eau  Claire,  in  said  county  of  Eau  Claire,"  it^ 
sufficiently  appears  that  the  summons  was  published  in  the  paper  dea~ 
ignated  in  the  order. 

Practice.  —  Affidavit  that  ▲  Summons  was  Published  "  Six  Weeks- 
Successively,  commencing,"  etc,  does  not  show  compliance  with  a 
statute  requiring  publication  to  be  made  "  not  less  than  once  a  week  for 
six  weeks." 

Practice.  —  Corrected  Affidavit  of  the  Publication  of  Summons  may 
BB  Filed  in  Support  of  Judgment,  where  it  appears  that  the  affida- 
vit as  so  corrected  is  true,  and  establishes  compliance  with  the  law 
and  an  order  of  the  court  directing  the  publication  of  such  summons^ 
and  when  so  filed  it  may  be  transmitted  to  the  appellate  court,  in  wbiclb 
the  original  action  or  a  proceeding  connected  therewith  is  pending  foe- 
review. 

Action  to  recover  $170.25  for  goods  sold  and  delivered  by 
plaintiff  to  the  defendant  Bessinger.  Summons  issued  De- 
cember 19,  1887,  was  returned  by  the  sheriflF  not  served.  A. 
writ  of  attachment  issued  with  the  summons,  under  which; 
the  sheriff  levied,  upon  a  stock  of  goods,  as  the  property  of 
Bessinger,  but  subject  to  attachment  levied  in  another  action 
brought  against  him  by  Streissguth  and  Drake.  Samuel  Rei- 
gelman,  being  summoned  as  garnishee,  answered,  denying 
his  liability  as  garnishee,  to  which  answer  the  plaintiff  took 
issue.  The  complaint  in  the  action  was  verified  by  one  ol 
plaintiff's  attorneys,  and  the  afl&davit  of  the  same  attorney 
was  also  to  the  effect  that  the  defendant  Bessinger  had  recently- 
departed  from  the  state,  with  intent  to  defraud  his  creditor* 
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4ind  to  avoid  the  service  of  summons  upon  him.  An  order 
for  the  service  of  summons  by  publication  was  obtained  from 
■a  court  commissioner.  After  the  time  for  publication  was 
passed,  judgment  by  default  was  entered  for  the  amount  of 
plaintiflf's  claim.  At  the  trial  of  the  issues  against  the  gar- 
nishee, Reigelman,  the  court  found  that  when  the  garnishee 
summons  was  served  upon  him,  he  had  in  his  possession  per- 
sonal property  belonging  to  defendant  Bessinger  of  the  value 
■of  twelve  hundred  dollars,  and  that  sufficient  of  it  remained 
an  his  hands  after  deducting  the  amount  of  the  claim  of  Streiss- 
guth  and  Drake  to  pay  the  plaintiff's  judgment.  Judgment 
was  therefore  entered  against  the  garnishee  for  the  amount  of 
plaintiff's  judgment. 

James  Wickham,  for  the  appellant. 

T.  F.  Frawley,  for  the  respondents. 

Lyon,  J.  1.  Numerous  questions  of  practice  are  presented 
hy  this  appeal,  and  were  argued  by  counsel.  These  will  be 
considered  hereafter.  It  is  convenient,  first,  to  consider  the 
case  on  the  merits. 

The  gravamen  of  the  garnishee  action  is,  that  Reigelman, 
the  garnishee,  purchased  a  stock  of  goods  of  Bessinger,  the 
principal  defendant,  with  the  intent  on  the  part  of  both  of 
4hem  to  hinder,  delay,  and  defraud  the  creditors  of  Bessinger. 
The  personal  property  mentioned  in  the  findings  of  the  court 
is  part  and  parcel  of  such  stock  of  goods.  As  is  usual  in  cases 
of  this  character,  the  testimony  on  most  of  the  material  ques-- 
tions  involved  is  conflicting  and  irreconcilable.  After  a  careful 
examination  thereof,  we  are  of  the  opinion  that  the  court  might 
properly  have  found  therefrom  the  following  specific  facts:  — 

In  the  year  1887  Bessinger  was  engaged  in  mercantile 
business  at  Washburn.  As  late  as  the  1st  of  December  he 
had  a  stock  of  goods  in  his  store  worth  between  three  thou- 
sand and  four  thousand  dollars.  Soon  thereafter,  he  removed 
«  portion  of  his  stock,  of  the  value  of  about  twelve  hundred 
dollars,  to  Hay  ward,  and  a  portion  to  Ashland.  He  eel?],  at 
Hayward,  about  three  hundred  dollars'  worth  of  the  goods 
taken  there,  and  sent  the  remainder  to  Eau  Claire,  directed 
«nd  consigned  to  Reigelman.  He  then  went  to  Eau  Claire, 
«nd  negotiated  a  sale  of  the  portions  of  his  stock,  both  there 
and  at  Ashland,  to  Reigelman,  for  one  thousand  dollars. 
The  latter  made  the  purchase  without  opening  the  packages 
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containing  the  goods  at  Eau  Claire,  or  making  any  exami- 
nation of  them,  and  without  having  seen  the  goods  at  Ashland, 
or  any  invoice  of  them,  and  without  making  any  inquiries, 
except  of  Bessinger,  as  to  the  quantity  and  value  of  the  goods. 
He  admitted  to  one  of  the  witnesses  that  the  goods  seized  on 
the  attachments  were  a  bankrupt  stock  which  he  had  purchased 
at  Ashland;  that  the  stock  was  worth  three  thousand  dollars, 
and  he  had  purchased  it  at  twenty  cents  on  the  dollar  of  its 
value.  Upon  inquiry  being  made  of  him,  he  disclaimed 
knowledge  of  the  whereabouts  of  Bessinger,  but  said  he  had 
heard  he  was  in  San  Francisco.  After  such  purchase,  Reigel- 
man furnished  Bessinger  transportation  to  St.  Paul,  and  haa 
not  seen  him  since. 

Reigelman  placed  the  goods  in  a  room  adjoining  his  saloon, 
and  commenced  selling  them  at  one  third,  or  less,  of  theii 
actual  value.  The  only  testimony  of  the  consideration  paid 
for  the  goods  by  Reigelman  was  given  by  himself,  and  is  to  the 
effect  that  he  loaned  Bessinger  five  hundred  dollars  in  March, 
1887,  taking  no  note  or  other  voucher  therefor.  He  gave  him 
the  money,  or  most  of  it,  in  currency.  In  July  he  sent  a  note 
for  the  amount  to  Bessinger,  to  be  executed  by  him,  payable 
in  four  months,  —  that  is,  on  November  25,  1887,  —  without 
interest.  It  is  quite  apparent  that  Bessinger  was  an  entire 
stranger  to  him  before  1886,  and  his  personal  intercourse  with 
him  after  that  time  was  casual  and  infrequent.  He  testifies 
to  purchasing  large  quantities  of  cigars  of  Bessinger  in 
1887,  and  paying  him  therefor,  except  one  thousand,  which  he 
received  as  interest  on  the  five  hundred  dollars.  His  testimony 
as  to  his  dealings  with  Bessinger  is  so  vague  and  confused  that 
it  is  quite  insufficient  to  show  any  close  business  or  personal 
relations  between  them.  He  further  testifies  that  when  he 
bought  the  goods  he  surrendered  to  Bessinger  the  five-hundred- 
dollar  note,  and  indorsed  to  him  a  certificate  of  deposit  for 
five  hundred  dollars,  dated  two  days  before,  in  payment  thereof. 
The  certificate  so  indorsed  was  produced  in  court. 

Without  going  further  into  detail,  it  is  sufficient  to  say  that 
the  transactions  between  Reigelman  and  Bessinger  were  so  un- 
usual—  so  out  of  the  ordinary  course  of  business  —  that, 
taken  in  connection  with  his  admission  that  the  stock  which  he 
purchased  was  a  bankrupt  stock,  and  was  so  purchased  at  a 
ruinous  sacrifice,  the  learned  circuit  judge  was  abundantly 
justified  in  finding  the  sale  was  in  fraud  of  the  creditors  of 
Bessinger,  to  the  knowledge  of  Reigelman,  and  that  the  goods 
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thus  purchased  hy  the  latter  remained,  as  to  such  creditors, 
the  property  of  Bessinger,  and  that  Reigelman  was  liable  to 
them  for  the  value  thereof.  The  testimony  also  fully  supports 
the  j&nding  that  the  stock  thus  fraudulently  purchased  by 
Reigelman  was  worth  at  least  twelve  hundred  dollars. 

The  fact  that  the  certificate  of  deposit  was  indorsed  to  Bessin- 
ger is  not  very  significant.  In  most  cases  of  fraudulent  salea 
we  find  evidence  of  the  formal  payment  of  a  consideration, 
and  often  the  payment  is  made  with  considerable  publicity 
and  ostentation.  Of  course,  the  payment  of  a  consideration 
by  the  purchaser  is  a  fact  to  be  considered  in  determining  the 
question  of  fraud,  but  it  is  by  no  means  a  controlling  one.  If 
it  were,  but  few  fraudulent  sales  could  be  successfully  im- 
peached, for  they  would  -be  so  made  that  the  purchaser  could 
easily  prove  that  he  paid  for  the  property. 

Many  exceptions  were  taken  on  the  trial  to  the  rulings  of 
the  court  admitting  or  rejecting  testimony.  It  is  no  sufficient 
ground  for  reversing  the  judgment,  where  the  case  is  tried 
without  a  jury,  that  incompetent  testimony  has  been  admitted. 
In  such  case,  the  appellate  court  will  give  no  weight  to  such 
testimony  in  the  determination  of  the  appeal,  but  will  not  re- 
verse the  judgment  because  it  was  admitted.  We  are  satisfied 
that,  had  all  of  the  testimony  rejected  by  the  court  been  re- 
ceived, it  could  not  have  changed  the  result.  Hence  the  rul- 
ings in  that  behalf  are  immaterial. 

We  conclude  that  the  testimony  supports  the  findings  and 
judgment. 

2.  We  are  now  to  determine  certain  alleged  errors  and 
irregularities  of  practice  in  the  proceedings  preliminary  to  the 
judgment  in  the  principal  action,  which,  it  is  claimed,  invali- 
date the  garnishee  proceeding  and  judgment.  Before  doing 
80,  however,  it  should  be  observed  that  a  valid  judgment  in 
the  principal  action  against  the  defendant  Bessinger  is  essen- 
tial to  the  validity  of  the  judgment  against  the  garnishee,  and 
the  latter  may  be  heard  to  assert  the  invalidity  of  the  princi- 
pal judgment:  Streissguth  v.  Reigelman^  75  Wis.  212,  and  cases 
there  cited. 

Further,  the  summons  not  having  been  personally  served 
on  Bessinger,  it  is  essential  to  the  validity  of  the  judgment 
against  him  that  there  was  a  valid  order  for  publication  of 
the  summons,  and  due  publication  thereof,  and  that  no  such 
order  could  be  regularly  made  until  a  verified  complaint  in 
the  action  had  been  filed. 
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We  proceed  to  the  consideration  of  the  alleged  errors  and 
irregularities  above  mentioned. 

1.  The  principal  action  was  commenced  in  the  name  of 
"  Frisk,  Turner,  &  Co.,"  and  all  the  papers  therein,  and  in  the 
garnishee  action  down  to  the  trial  of  the  latter  action,  were 
thus  entitled.  Before  judgment  in  the  garnishee  action,  the 
court  made  an  order  amending  the  proceedings  by  inserting^ 
in  place  of  the  firm  name,  the  names  of  the  partners  therein, 
as  plaintiffs.  Bringing  the  action  in  the  firm  name  does  not 
render  the  judgment  void,  but  is  a  mere  defect  or  irregularity 
which  is  waived,  unless  due  objection  be  made  thereto  before 
judgment:  Bennett  v.  Child,  19  Wis.  362;  88  Am.  Dec.  692. 
No  such  objection  was  here  interposed.  The  amendment  was 
properly  allowed. 

2.  The  aflBdavit  upon  which  the  writ  of  attachment  issued 
in  the  principal  action  must  depend  for  its  validity  is  sub- 
stantially the  same  as  that  in  Streissguth  v.  Reigelman,  75 
Wis.  212.  The  affidavit  in  that  case  was  held  insufficient, 
because  the  indebtedness  of  Bessinger  was  not  positively 
stated  therein.  That  action  was  brought  under  chapter  233, 
Laws  of  1880  (2  Sanborn  and  Berryman's  Ann.  Stats.  1578), 
upon  a  debt  not  then  due,  and  it  was  held  that  a  valid  attach- 
ment was  essential  to  the  maintenance  of  the  action.  Hence 
the  judgment  in  the  principal  action  was  held  void. 

This  action  was  brought  upon  a  demand  past  due,  and  the 
right  to  maintain  it,  or  to  maintain  a  garnishee  action  based 
upon  it,  does  not  depend  upon  the  validity  of  the  attachment. 
A  valid  judgment  in  the  principal  action  could  have  been 
rendered,  and  a  valid  garnishee  proceeding  could  have  been 
instituted  therein  and  prosecuted  to  judgment,  had  no  attach- 
ment been  issued  or  attempted  to  be  issued.  The  issuing  of  a 
summons  is  a  sufficient  basis  for  the  garnishee  proceeding: 
R.  S.,  sec.  2753.  Hence  the  invalidity  of  the  attachment 
herein  does  not  affect  the  judgment  against  the  garnishee.  It 
removes  from  the  case,  however,  the  question  whether,  after 
the  plaintiffs  attached  the  goods  fraudulently  purchased  by 
Reigelman,  they  can  maintain  a  garnishee  proceeding  against 
him  to  recover  the  value  of  such  goods. 

3.  It  is  contended  by  counsel  for  the  garnishee  that  the 
complaint  is  not  properly  verified,  and  hence  the  order  of 
publication  was  unauthorized.  The  verification  was  made  by 
Mr.  Frawley,  the  attorney  for  the  plaintiffs,  who  resides  in  Eau 
Claire  County.    It  is  to  the  effect  that  he  is  such  attorney  and 
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makes  the  verification  in  their  behalf;  that  he  has  read  the 
complaint,  and  knows  the  contents  thereof,  and  verily  believes 
the  same  to  be  true;  that  the  sources  of  his  information, 
which  are  the  grounds  of  his  belief,  were  derived  from  state- 
ments of  the  plaintiffs'  account,  and  letters  in  reference  thereto, 
received  by  him  from  the  plaintiffs;  and  that  the  reason  the 
complaint  is  not  verified  by  one  of  the  plaintiffs  is,  that  none 
of  them  were  then  within  the  county  of  Eau  Claire,  in  which 
county  he  resides.  On  the  authority  of  Morley  v.  Guild,  13 
Wis.  576,  this  verification  must  be  held  sufficient.  The  dis- 
cussion of  the  subject  in  that  case  by  Chief  Justice  Dixon  is 
full  and  satisfactory,  and  we  do  not  care  to  add  anything  to 
what  is  there  said. 

4.  The  order  of  publication  directed  that  the  summons  be 
published  in  the  "Daily  Leader,  a  newspaper  published  in 
the  city  of  Eau  Claire,  county  of  Eau  Claire,"  etc.  The  affi- 
davit of  publication  is,  that  the  summons  was  published  in 
"  the  Eau  Claire  Daily  Leader,  a  daily  newspaper  printed 
and  published  at  the  city  of  Eau  Claire,  in  said  county  of 
Eau  Claire."  It  is  claimed  that  the  aflidavit  fails  to  show  a 
publication  in  the  newspaper  specified  in  the  order.  We  think 
otherwise.  If  there  is  any  substantial  difference  between  the 
order  and  affidavit  of  publication  as  to  the  designation  of  the 
newspaper  in  which  the  summons  was  ordered  to  be  and  was 
published,  we  have  failed  to  discover  it. 

5.  There  is,  however,  a  substantial  defect  in  the  affidavit  of 
publication,  which,  if  not  corrected,  would  be  fatal  to  the  gar- 
nishee judgment.  The  statute  (R.  S.,  sec.  2640)  requires  the 
publication  to  be  made  "  not  less  than  once  a  week  for  six 
weeks."  The  affidavit  of  publication  states  that  the  same 
was  printed  and  published  in  such  newspaper  "six  weeks 
successively,  commencing,"  etc.  That  this  is  not  a  compli- 
ance with  the  statute  is  freely  conceded  by  counsel  for  the 
plaintiffs. 

A  motion  on  behalf  of  the  plaintiffs  was  submitted  at  the 
argument  for  leave  to  file  a  corrected  affidavit  of  publication, 
and  it  was  shown  that  the  summons  was  it  fact  published 
once  a  week  for  six  weeks,  as  required  by  the  order  and  the 
statute.  The  motion  must  be  granted,  and  the  plaintiffs  have 
leave  to  supply  such  defect.  But  it  should  be  supplied  in  the 
first  instance  in  the  court  in  which  the  action  was  brought 
and  the  judgment  entered,  so  that  the  recordfs  of  that  court 
may  show  regular  procedure  in  the  action. 
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A  corrected  aflBdavit  of  publication  may  therefore  be  filed 
with  the  clerk  of  the  circuit  court,  who  is  directed  to  transmit 
the  same  to  this  court,  to  be  attached  to  the  record  herein. 
Until  the  receipt  thereof,  judgment  will  not  be  entered.  It  is 
unnecessary  to  return  the  whole  record  to  the  circuit  court  for 
the  purposes  of  such  correction.  Ten  dollars  costs  on  above 
motion  is  awarded  the  defendant,  to  be  deducted  from  the 
judgment. 

Judgment  affirmed.  

Sales  —  Fraud  —  Creditors.  —  A  sale  by  a  vendor,  intending  to  defraud 
his  creditors,  is  fraudulent  and  void  as  to  the  creditors,  where  the  vendee 
had  knowledge  of  the  fraudulent  intent:  Eenninger  v.  Spatz,  128  Pa.  St. 
524;  15  Ani.  St.  Rep.  692,  and  note;  Catchinga  v.  Harcrow,  49^  Ark.  20;  Boll- 
man  V.  Lucas,  22  Neb.  796. 

Fraud — What  Constitutes  —  Badges  of  Fraud:  Se«  Brown  ▼.  Mit- 
chell, 102  N.  C.  347;  11  Am.  St.  Rep.  748,  and  note  759. 

Garnishment  —  Defense  of  Garnishee  —  Judgment.  —  A  garnishee 
may  avail  himself  of  the  void  character  of  the  judgment  against  the  prin- 
cipal: Note  to  Hanna  v.  Laurhig,  13  Am.  Deo.  341;  but  Me  Schneiiman  ▼. 
Nobk,  75  Iowa,  120;  9  Am.  St.  Kep.  467. 

Process  — Service  by  Publication.  —  As  to  when  and  under  what  cir- 
cumstances constructive  summons  by  publication  may  be  made  upon  a  de- 
fendant, see  Harris  v.  Daugherty,  74  Tex.  1;  15  Am.  St.  Rep.  812,  and  note; 
note  to  WHliania  v.  Westcott,  14  Am.  St.  Rep.  296;  note  to  Mudge  r.  Steinhart^ 
la  Am.  St.  Bep.  22;  Hahn  t.  Kelly,  34  CaL  391;  94  Am.  Deo.  742. 
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[75  Wisconsin,  558.] 
Baukkuptot  —  New  Promise,  Effect  of,  upon  Judgment  Discharged  bt.. 
—  A  judgment  discharged  by  proceedings  in  bankruptcy  it  dead  and 
wiped  out,  and  a  subsequent  execution  sale  thereunder  is  void,  though, 
after  such  discharge  was  granted,  the  debtor  promised  unconditionally  to 
pay  such  judgment.  The  new  promise  does  not,  of  itself,  remove  the  bar 
of  the  discharge,  and  to  make  such  promise  available,  some  new  proceed- 
ing must  be  taken  to  revive  the  judgment. 

Turner  and  Timlin^  for  the  appellant. 

0.  E.  and  Y,  V.  Dreutzer,  for  the  respondent. 

Orton,  J.  The  plaintiff,  as  the  original  owner  of  the  land^ 
brought  this  action  of  ejectment  against  the  defendant  in  pos- 
session, holding  under  a  sheriff's  deed  as  purchaser  at  a  sale 
of  the  land  under  execution,  on  a  judgment  in  favor  of  Graff 
and  Sherman  against  the   plaintiff,  rendered  February   27, 
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1877.  The  plaintiff  introduced  his  discharge  in  bankruptcy, 
dated  September  14,  1885,  on  a  petition  in  bankruptcy,  filed 
August  29,  1878.  The  defendant  then  offered  evidence  tend- 
ing to  prove  that  the  plaintiff,  in  1883,  promised  uncondition- 
ally to  pay  said  judgment.  On  the  finding  of  these  facts,  the 
court  rendered  judgment  dismissing  the  complaint,  and  this 
appeal  is  from  said  judgment. 

The  learned  counsel  of  the  appellant  do  not  controvert  these 
facts,  and  the  learned  counsel  of  the  respondent  do  not  seri- 
ously question  the  effect  of  the  plaintiff's  discharge  in  bank- 
ruptcy upon  the  said  judgment.  The  judgment  was  anterior 
to  the  filing  of  the  petition,  and  a  provable  demand.  There  is 
therefore  no  such  question  as  was  involved  in  Leonard  v.  Yohnk, 
68  Wis.  587;  60  Am.  Rep.  884.  The  objections  made  to  the 
admission  in  evidence  of  the  discharge  were  only  that  it  did  not 
appear  that  there  were  any  bankruptcy  proceedings  pending; 
that  it  was  not  proof  according  to  the  statute;  and  that  it  was 
not  properly  authenticated.  The  objections  did  not  go  to  the 
legal  effect  of  the  discharge  to  bar  the  judgment.  We  shall 
consider  only  the  quesion  principally  discussed  on  the  argu- 
ment: Can  this  defense  of  the  sheriff's  deed  under  the  judg- 
ment be  made  available  in  this  action,  in  connection  with 
proof  of  the  subsequent  promise? 

1.  We  do  not  think  that  this  is  merely  a  question  of  plead- 
ing. Matters  of  title  are  supposed  to  be  mainly  involved  in 
ejectment.  The  judgment,  as  the  basis  of  the  sheriff's  deed, 
was  barred,  discharged,  and  invalidated  on  the  record.  It 
does  not  exist  as  the  foundation  of  title.  It  was  not  admis- 
sible in  evidence  for  such  purpose.  On  objection  and  pro- 
-duction  of  the  discharge,  it  should  have  been  rejected.  It  is 
functus  officio  as  a  judgment,  —  dead,  and  wiped  out.  How 
can  it  be  revived?  Must  it  not  be  by  some  direct  proceed- 
ing acting  upon  the  discharged  judgment?  Can  it  be  done 
incidentally  and  collaterally  in  a  case  where  it  is  simply 
offered  in  evidence  by  the  mere  ruling  of  the  court  on  its 
admissibility?  There  should  be  an  adjudication  that  the 
judgment  be  revived  or  re-established  for  some  suflBcient  rea- 
son. Then  the  new  or  revived  judgment  would  stand  upon 
the  record  as  a  valid  judgment,  and  could  be  introduced  in 
-evidence  as  such. 

2.  The  judgment  in  ejectment  should  appear  on  the  record 
to  be  a  complete  bar  to  another  suit  involving  the  same  mate- 
rial issues  or  subject-matter.     In  this  case,  however,  on  the 
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ordinary  issue  in  such  an  action,  the  court  revives  a  discharged 
judgment  by  a  new  promise,  and  yet  this  important  issue  does 
not  appear  upon  the  record.  But  the  judgment  remains  as 
before,  discharged,  and  of  no  effect;  and  there  is  no  record  to 
the  contrary  in  this  suit  or  elsewhere  in  respect  to  the  title  in 
dispute.  We  are  eatisfied  that  the  bar  of  the  discharge  in 
bankruptcy  cannot  be  removed  from  the  judgment,  and  the 
judgment  revived  so  as  to  become  the  foundation  of  the  de- 
fendant's title  in  this  way.  The  new  promise  did  not  ipso 
facto  remove  the  bar  of  the  discharge,  but  it  may  be  good  cause 
for  an  adjudication  to  that  effect. 

The  authorities  on  the  subject  are  in  conflict.  The  dis- 
charge in  bankruptcy  not  only  bars  the  remedy,  but  extin- 
guishes the  debt;  and  we  think  that  some  affirmative  action 
must  be  taken,  not  only  to  remove  the  bar  of  the  discharge, 
but  to  revive  the  obligation.  There  is  a  moral  obligation  in 
the  original  debt,  as  a  foundation  for  the  revival  of  the  legal 
one  by  a  new  promise.  That  is  the  theory  of  Maxim  v.  Morse, 
8  Mass.  127.  The  principles  and  practice  in  that  case  seem 
to  be  the  most  consistent  with  reason,  and  are  in  analogy  to 
the  practice  in  cases  of  a  new  promise  to  remove  the  bar  uf 
the  statute  of  limitations.  The  suit  was  brought  on  the 
judgment.  The  defendant  pleaded  in  bar  the  discharge  >n 
bankruptcy,  and  the  plaintiff"  replied  the  new  promise.  The 
court  answered  the  motion  in  arrest  on  the  ground  that  the 
action  should  have  been  brought  upon  the  promise  and  not 
on  the  judgment;  that  "  the  inconsistency  is  in  appeara.ice 
more  than  in  reality.  A  good  collateral  fact  was  put  in  issue, 
on  which  a  regular  judgment  may  be  entered  in  the  action." 
In  Murphy  v.  Crawford,  114  Pa.  St.  496,  and  in  Ott  v.  Perry,  1 
Phila,  77,  and  in  some  other  cases,  it  is  held  that  the  action 
should  be  brought  directly  on  the  promise,  on  the  ground  that 
the  original  debt  is  extinguished.  That  is  a  mere  technical- 
ity. If  the  action  is  brought  on  the  promise,  the  judgment 
must  nevertheless  the  brought  into  the  case  as  the  foundation 
or  consideration  to  support  the  promise;  and  in  either  case 
there  is  a  new  judgment.  The  practice  in  Massachusetts  is 
the  better  one,  as  it  is  in  harmony  with  that  in  cases  of  the 
statute  of  limitations,  well  established  in  this  state  and  else- 
where. But,  whether  the  action  should  be  brought  on  the 
judgment  or  promise,  the  courts  agree  that  "the  judgment  is 
discharged  and  annulled  as  an  act  of  the  court  by  the  decree 
in   bankruptcy,  and  its  vitality  gone,"  and  that  "none    but 
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the  court  can  give  it  new  life,"  and  that  "  this  cannot  be  done 
by  matter  in  pais"  as  in  Ott  v.  Perry,  1  Phila.  77.  In  this  way 
the  promise  becomes  a  part  of  the  record,  and  the  judgment  a 
good  foundation  for  the  sale  and  title,  and  record  evidence  of 
it  in  ejectment.  The  evidence  of  the  new  promise  to  affect 
the  judgment  barred  by  the  discharge  in  bankruptcy  was 
insufficient  and  improper.  The  title  of  the  defendant,  based 
upon  the  judgment,  was  therefore  insufficient  and  of  no  effect 
as  against  the  plaintiff  'fl  original  title.  This  would  seem  to 
render  the  proceedings  by  execution  and  sale  void  and  of  no 
effect.  Whether  they  may  become  valid  by  any  future  pro- 
ceedings to  enforce  the  promise,  quaere.  The  court  should 
have  found  the  plaintiff's  title  good,  and  rendered  judgment 
accordingly. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  direction  to  render  judgment  in  favor 
of  the  plaintiff.  

Bankbtittot.  —  Ab  to  a  Nsw  Proxisb  to  Pat  a  Debt  DisoHAiton>  nr 
Bankbuftot,  sm  note  to  Bameti  t.  Parhej  27  Am.  Dec.  287-289.  Compai* 
fWbcr  ▼.  Hwrtt,  70  Mich.  1S9;  14  An.  8t  Rep.  482,  and  note. 
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Hbspbria  Land  and  Water  Company  v.  Rogers^ 

[88  Califoenia,  10.] 

Basbment  —  Adverse  User,  Abandonment  of.  — Tb«  continnity  of  an  ad- 
Terse  Qser  to  give  a  presumptive  right  to  an  easement,  and  what  shall 
constitute  such  continuity,  can  be  stated  only  with  reference  to  th» 
nature  and  character  of  the  right  claimed.  Thus  such  a  right  to  the  use 
of  a  ditch  to  convey  water  for  irrigation  purposes  is  not  abandoned  be- 
cause water  does  not  flow  in  it  every  day  in  the  year.  If  the  claimant 
has  used  the  ditch  at  such  times  as  he  needed  it,  it  is  regarded  by  the 
law  as  a  continuous  use. 

Easbuent  in  Ikrigation  Ditch  by  Adverse  User  —  Continuity  or  User 
—  Prbscbiption.  —  A  claimant  of  an  easement  in  an  irrigation  ditch» 
constructed  by  him  over  the  land  of  another,  may  show  his  prescriptive  - 
right  therein,  by  proving  the  use  of  the  water  running  in  the  ditch,  for 
irrigation  purposes,  every  year  during  the  cropping  season,  and  when  he 
needed  it,  for  more  than  five  years. 

Easement  by  Adverse  User — Tax  Assessment  as  Evidence.  —  In  an  ac- 
tion to  establish  a  prescriptive  right  to  the  use  of  an  irrigation  ditcb 
over  the  land  of  another  by  adverse  user,  if  it  does  not  appear  that  the 
claimant's  easement  in  the  ditch  has  ever  been  assessed  for  taxes,  an  as- 
sessment-book  showing  an  assessment  of  the  land  Over  which  the  ditch 
rana  is  inadmissible  as  against  the  claimant. 

R.  M.  Widney  and  H.  C.  Rolfe^  for  the  appellant. 
Elmer  E.  RovmVL,  for  the  respondent 

Thornton,  J.  Action  to  quiet  title  to  a  parcel  of  land  sit- 
nated  in  the  county  of  San  Bernardino.  Defendant  had  judg- 
ment. Plaintiff  moved  for  a  new  trial.  His  motion  was  de> 
nied,  and  he  appeals  from  the  judgment,  and  order  denying 
his  motion. 

The  controversy  turned  on  the  adverse  user  of  defendant^ 
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for  more  than  five  years,  of  an  irrigating  ditch,  constructed  by 
him  over  plaintiff's  land. 

The  adverse  user  is  made  out  by  defendant,  unless  the  con- 
tention of  plaintiff  that  it  was  not  continuous  is  maintainable. 

And  it  is  urged  that  the  user  by  defendant  was  not  contin- 
uous, for  the  reason  that  defendant  only  ran  the  water  in  the 
ditch  every  year  during  the  cropping  season  and  when  he 
needed  it. 

The  correct  rule  as  to  continuity  of  user,  to  give  a  presump- 
tive right  to  an  easement,  and  what  shall  constitute  such  con- 
tinuity, can  be  stated  only  with  reference  to  the  nature  and 
character  of  the  right  claimed.  The  right  is  not  abandoned 
to  the  use  of  a  ditch  to  convey  water  for  purposes  of  irrigation 
because  water  does  not  flow  in  it  every  day  in  the  year. 
The  party  claimant  does  not  need  the  ditch  every  day  in  the 
year,  and  the  law  does  not  require  him,  to  constitute  contin- 
uity of  use,  to  use  the  water  when  he  does  not  need  it.  If  he 
has  used  the  ditch  at  such  times  as  he  needed  it,  it  is  regarded 
by  the  law  as  a  continuous  use.  If  a  right  of  way  over  an- 
other's land  has  been  used  for  more  than  five  years,  it  is  not 
necessary,  to  make  good  such  use,  that  the  claimant  has  used 
it  every  day.  He  uses  it  every  day,  or  once  in  every  week,  or 
twice  a  month,  as  his  needs  require.  He  is  not  required  to 
go  over  it  when  he  does  not  need  it,  to  make  his  use  of  the 
way  continuous.  The  claimant  is  required  to  make  such  rea- 
sonable use  of  the  way  as  his  needs  require.  So  it  is  of  the 
ditch.  If,  whenever  the  claimant  needs  it  from  time  to  time, 
he  makes  use  of  it,  this  is  a  continuous  use.  An  omission  to 
use  when  not  needed  does  not  disprove  a  continuity  of  use, 
shown  by  using  it  when  needed:  Bodfish  v.  Bodfish^  105  Mass. 
317.  Neither  such  intermission  nor  omission  breaks  the  con- 
tinuity. 

It  does  not  appear  that  the  defendant's  easement  in  the  use 
of  the  ditch  has  ever  been  assessed  for  taxes,  and  the  court 
did  not  err  in  excluding  the  assessment-book,  showing  an 
assessment  of  plaintiff's  land  for  taxes,  over  which  the  ditch 
ran. 

There  is  no  error. 

Judgment  and  order  affirmed. 

Easkusnt  —  Advkrsb  Uskb.  —  Right  to  nm  a  ditch  through  another*! 
land  can  be  created  by  user  only  when  snch  nser  has  been  actual,  adverse, 
peaceable,  uninterrupted,  and  continued  for  the  statutory  period:  Johnson  v. 
Jordan,  2  Met  234;  37  Am.  Dec.  85,  and  note;  see  ala^  Ekirl  t.  2>e  Hari,  13 
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N.  J.  Eq.  280;  72  Am.  Deo.  395;  Delahottssaye  v.  Judiee,  It  La.  Ann.  587; 
71  Am.  Dec.  521,  and  note;  Totel  v.  £onnt/oy,  123  111.  653;  5  Am.  St.  Bep. 
670,  and  not*. 

Easbmsnts,    ExTiNanisHMBNT   Of,    BT   Nov-usKB:  See  note  to  Orr  ▼. 
O'Briea,  U  Am.  St.  Rep.  278-282. 
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People  v.  Haynb. 

[83  Califobmia,  111. J 
CoMtrnTUTiOHAL  Law  —  Sufremb  CoaBT  Commissioners.  —  A  statute 
granting  to  the  supreme  court  the  power  to  appoint  commissioners 
thereof  whose  duty  it  shall  be,  under  such  rules  and  regulations  as  the 
court  may  adopt,  to  assist  it  in  the  performance  of  its  duties  and  in  dis- 
posing of  undetermined  cases  before  it,  is  not  unconstitutional,  nor  open 
to  the  objection  that  under  it  such  commissioners  are  vested  with  judi- 
cial power. 

OORSPriTUTIONAL   LaW.  —  PRESUMPTION    IN   PaVOB   OF  CONSTITUTION  A  LITy  OP 

Statute  is  always  indulged,  and  if  the  language  employed  is  capable  of 
two  or  more  constructions,  any  one  of  which  is  in  harmony  with  the  con- 
stitution, it  is  the  duty  of  the  court  to  give  it  that  construction.  One 
who  attacks  the  constitutionality  of  such  an  enactment  must  not  only 
overcome  the  strong  presumption  in  favor  of  its  validity,  but  must  also 
show  that  by  the  natural  and  necessary  import  of  the  language  used  it  is 
in  conflict  with  the  supreme  law. 

Supreme  Court  Commission er.s  not  Vested  with  Judicial  Power 

The  power  vested  in  a  supreme  court  commission  appointed  by  the  court 
to  examine  causes  submitted  to  the  court,  and  to  report  facts  or  conclu- 
sions in  the  form  of  opinions  to  it  for  its  judgment,  is  not  judicial,  within 
the  meaning  of  the  constitution;  and  when  the  court  retains  the  inherent 
power  not  only  to  decide  but  to  make  all  binding  orders  or  judgments 
in  such  cases,  this  constitutes  the  only  exercise  of  judicial  power. 

Oowstttutional  Law  —  Supreme  Court  Commissionbrs  —  Influencb  on 
Court.  —  An  objection  against  a  supreme  court  commission  appointed 
by  the  court,  that  there  ports  and  opinion  of  the  commission  in  cases  sub- 
mitted to  it  are  likely  to  or  may  have  an  undue  influence  on  the  court  in 
its  subseqent  consideration  of  such  cases,  and  in  the  rendition  of  judgments 
thereon,  does  not  go  to  the  constitutionality  of  the  law  under  which  the 
commission  ia  appointed,  nor  tend  to  show  that  the  commissiooers  are 
usurping  judicial  power. 

George  A.  Johnson^  attorney-general,  for  the  appellant. 

S.  M.  Wilson  and  John  Garber,  for  the  respondents. 

Fox,  J.  This  case  comes  to  us  on  appeal  from  the  superior 
court  of  the  city  and  county  of  San  Francisco.  It  is  one  of 
such  commanding  public  importance,  involving,  as  it  does,  the 
course  of  procedure  in  and  validity  of  many  of  the  judgments 
rendered  by  this  court,  that  upon  motion  it  has  been  advanced 
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on  the  calendar,  and  is  given  precedence  in  the  order  of  deter- 
mination. 

It  is  a  proceeding  against  the  defendants,  R.  Y.  Hayne,  H. 
S.  Foote,  I.  S.  Belcher,  J.  A.  Gibson,  and  P.  Vanclief,  the  com- 
missioners of  this  court,  to  inquire  *'  by  what  authority  they 
claim  to  exercise  any  judicial  powers  within  the  state  of  Cali- 
fornia, and  particularly  of  considering  and  determining  cases 
on  appeal  to  the  supreme  court  of  said  state." 

The  complaint  charges,  —  1.  That  the  defendants  are  exer- 
cising the  oflSce  of  judges  of  the  supreme  court  of  the  state  of 
California,  and  as  such  claim  the  right  to  and  do  pass  upon 
cases  appealed  from  the  superior  courts  of  the  state  to  the 
supreme  court,  and  decide  the  same  by  virtue  of  their  appoint- 
ment as  supreme  court  commissioners;  2.  That  the  act  of  the 
legislature  creating  the  commission,  approved  March  12,  1885, 
and  the  acts  amendatory  of  and  supplementary  thereto,  are 
contrary  to  the  provisions  of  article  6,  sections  1,  2,  3,  and  4  of 
the  constitution  of  the  state  of  California,  and  are  null  and  void; 
3.  That  the  only  authority  of  the  defendants  to  consider  and 
pass  upon  appeals  to  the  supreme  court  is  by  virtue  of  their 
appointment  as  commissioners,  and  the  authority  conferred 
under  and  by  virtue  of  said  acts;  4.  That  they  and  each  of 
them  are  usurping  the  office  of  supreme  judge  of  the  state  of 
California,  and  exercising  the  judicial  powers  of  the  state, 
vested  solely  in  the  supreme  court  by  the  constitution  and 
laws  of  the  state;  and  5.  That  their  only  claim  so  to  do  is  by 
virtue  of  their  appointment  under  the  acts  of  the  legislature 
aforesaid. 

The  defendants  answer,  denying  that  they,  or  either  of  them, 
claim,  or  have  ever  claimed,  or  that  they,  or  either  of  them, 
have  ever  exercised,  or  are  now  exercising,  the  office  of  judges 
of  the  supreme  court;  that  they,  or  either  of  them,  as  such,  or 
otherwise,  claim  the  right  to  or  do  pass,  or  have  ever  passed, 
upon  cases,  or  any  case,  appealed  from  the  superior  court  to 
said  supreme  court,  or  to  decide,  or  have  decided,  the  same, 
by  virtue  of  their  appointment  as  supreme  court  commission- 
ers, or  otherwise;  deny  that  they,  or  either  of  them,  claim,  or 
have  ever  claimed,  the  right  or  authority  to  hear  or  determine 
causes,  or  any  cause,  on  appeal  from  the  superior  court  to  the 
supreme  court;  deny  that  they,  or  either  of  them,  do  claim,  or 
have  ever  claimed,  the  right  to  exercise  any  judicial  power 
within  the  state;  and  deny  that  they,  or  either  of  them,  are,  or 
ever  have  been,  usurping  the  office  of  supreme  judge  of  the 
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state  of  California,  or  exercising  any  judicial  office  or  function 
whatever.  They  further  aver  that  they  are  commissioners 
appointed  under  the  act  of  the  legislature  approved  February 
15,  1889,  to  provide  for  the  appointment  by  the  supreme  court 
of  five  commissioners,  to  be  known  as  commissioners  of  the 
supreme  court,  etc.,  and  that  the  only  work  which  they,  or 
either  of  them,  perform,  or  claim  the  right  to  perform,  or  have 
ever  performed,  or  claimed  the  right  to  perform,  by  virtue  of 
their  appointment,  or  otherwise,  consists  in  the  preliminary 
examination  of  the  records  and  briefs  in  cases  referred  to  them 
by  the  supreme  court,  or  the  justices  thereof,  and  of  the  au- 
thorities cited  in  such  briefs,  and  in  the  making  to  the  court 
and  the  justices  thereof  of  written  suggestions  and  opinions  of 
the  defendants,  or  some  of  them,  as  to  the  proper  disposition 
of  said  causes  so  referred  as  aforesaid,  for  the  consideration  of 
the  said  court  and  justices  in  the  determination  and  disposi- 
tion of  said  causes  by  said  court  and  the  justices  thereof;  that 
said  suggestions  and  opinions  have  no  force  or  effect  whatever 
as  judgments  or  decisions,  nor  are  they  filed  or  recorded  as 
such;  that  neither  of  the  defendants,  or  any  of  them,  ever 
enter  or  direct  any  judgment  or  decision  whatever  in  any  case 
whatever,  or  ever  have  entered,  or  caused  to  be  entered,  any 
judgment,  order,  or  decision  whatever,  in  any  case  whatever, 
or  ever  claimed  the  right  so  to  do;  that  neither  they,  or  any  of 
them,  do  perform  or  exercise,  or  ever  have»performed  or  exer- 
cised, any  other  function  than  as  above  stated.  They  further 
deny  that  they,  or  either  of  them,  hold,  or  claim  to  hold,  their 
positions  as  such  commissioners  under  the  said  act  of  March 
12,  1885,  or  any  act  amendatory  thereof  or  supplementary 
thereto. 

On  the  issues  thus  framed,  trial  was  had,  resulting  in  a 
judgment  in  favor  of  the  defendants,  and  dismissing  the  ac- 
tion. Motion  for  a  new  trial  was  made,  and  heard  upon  a 
statement  of  the  case,  and  denied,  when  plaintiff  appealed 
from  the  judgment,  and  from  the  order  denying  the  motion 
for  new  trial. 

Upon  the  record,  and  as  the  case  is  presented  in  this  court, 
there  are  but  two  questions  for  consideration:  1.  Is  the  act 
under  which  it  is  conceded  that  these  defendants  were  ap- 
pointed —  the  act  entitled  "An  act  to  provide  for  the  appoint- 
ment by  the  supreme  court  of  five  commissioners,  to  be  known 
as  commissioners  of  the  supreme  court,  and  to  appoint  a  sec- 
retary therefcr,  to  relieve  said  court  from  the  overburdened 
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condition  of  its  calendar,  and  to  provide  for  the  compensation 
of  said  commissioners  and  secretary,  and  to  appropriate  money 
therefor,"  approved  February  15,  1889  (Stats.  1889,  p.  13)  — 
in  conflict  with  the  constitution?  2.  Are  the  defendants  usurp- 
ing powers  not  conferred  by  the  act? 

1.  The  first  section  of  the  act  is  the  only  one  which  needs 
to  be  considered  in  the  discussion  of  either  of  these  questions. 
It  reads  as  follows:  — 

"  Sec.  1.  The  supreme  court  of  the  state  of  California  shall 
immediately  upon  the  expiration  of  the  term  of  oflBce  of  the 
present  supreme  court  commissioners  appoint  five  persons  of 
legal  learning  and  personal  worth  as  commissioners  of  said 
court.  It  shall  be  the  duty  of  said  commissioners,  under  such 
rules  and  regulations  as  said  court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the  numer- 
ous causes  now  pending  in  said  court  undetermined.  The 
said  commissioners  shall  hold  office  for  the  term  of  four  years 
from  and  after  their  appointment,  during  which  time  they 
shall  not  engage  in  the  practice  of  the  law.  They  shall  each 
receive  a  salary  equal  to  the  salary  of  a  judge  of  .said  court, 
payable  at  the  same  time  and  in  the  same  manner.  Before 
entering  upon  the  discharge  of  their  duties,  they  shall  each 
take  an  oath  to  support  the  constitution  of  the  United  States, 
and  the  constitution  of  the  state  of  California,  and  to  faithfully 
discharge  the  duties  of  the  office  of  commissioner  of  the  su- 
preme court  to  the  best  of  their  ability.  The  said  court  shall 
have  power  to  remove  any  and  all  members  of  said  commis- 
sion at  any  time  by  an  order  entered  on  the  minutes  of  said 
court,  and  all  vacancies  in  said  commission  shall  be  filled  in 
like  manner." 

This  section  contains  all  that  there  is  in  the  entire  act  on 
the  subject  of  the  powers  or  duties  of  the  commissioners. 
Every,  presumption  is,  as  is  the  case  with  all  legislative  enact- 
ments, in  favor  of  the  constitutionality  of  the  provision.  It 
was  enacted  by  a  senate  and  assembly,  every  member  of  which 
was  sworn  to  support  the  constitution,  and  is  presumed  to  have 
passed  his  judgment  to  the  effect  that  it  is  not  in  conflict  with 
that  instrument.  It  was  approved  by  the  chief  executive,  who 
was  under  like  obligation,  and  whose  judgment  is  usually 
exercised  with  even  more  deliberation  than  can  be  had  in  the 
hurry  and  confusion  often  attending  upon  the  action  of  legis- 
lative bodies.  The  judgment  of  these  two  great  departments 
of  the  government  is  not  to  be  lightly  disregarded  or  turned 
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aside.  Yet  it  is  the  province  of  the  judicial  department  to 
finally  determine  the  question  of  the  constitutionality  of  this 
or  any  other  statute  law  whenever  a  litigant  shall  challenge 
the  judgment  of  the  other  departments,  and  appeal  to  this  for 
that  final  determination.  It  is  also  the  duty  of  the  judicial 
department,  of  its  own  motion,  to  pass  upon  and  determine 
this  question  for  itself  whenever  it  is  called  upon  to  act  in  the 
exercise  of  its  own  jurisdiction  under  a  statute  like  the  one 
under  consideration.  This  court  was  so  called  upon  to  act 
when,  on  the  thirteenth  day  of  May,  1889,  it  appointed  these 
commissioners,  under  and  in  conformity  with  the  provisions 
of  said  act  of  February  15,  1889.  By  the  very  act  of  appoint- 
ment, it,  by  necessary  implication  if  not  by  direct  ruling,  held 
the  act  to  be  a  valid  law  under  the  constitution.  And  this 
holding  was  not  without  direct  precedent,  even  in  this  state, 
and  under  the  present  constitution.  Under  a  similar  act,  ap- 
proved March  12, 1885,  this  court  as  then  constituted  appointed 
a  commission  for  a  like  purpose  and  with  like  powers,  consist- 
ing of  three  members,  and  by  such  appointment  recognized  the 
act  as  a  valid  law  under  the  constitution.  From  that  time 
until  the  creation  of  the  present  board,  under  the  act  of  1889, 
the  commissioners  so  appointed  exercised  all  the  functions 
that  are  authorized  to  be  exercised  or  are  in  fact  exercised  by 
these  defendants  under  the  said  act  of  1889.  That  commis- 
sion and  the  present  one  have,  unchallenged,  assisted  the 
court  in  the  examination  and  preparation  for  decision  of  over 
a  thousand  cases,  wherein  the  judgments  were  coram  non 
judice,  if  it  be  true,  as  claimed  by  the  relator,  that  the  act 
authorizes  the  commissioners  to  exercise  functions,  and  they 
have  exercised  functions,  judicial  in  their  character,  and 
which  by  the  constitution  are  conferred  alone  upon  the  jus- 
tices of  this  court.  To  reverse  a  construction  which  must  of 
necessity  have  been  given  to  these  statutes  before  or  at  the 
time  of  the  appointment  of  these  commissioners,  and  which 
has  been  acquiesced  in  for  so  long  a  time,  and  thereby  pro- 
duce such  a  result  as  would  follow  such  reversal,  is  a  thing 
which  ought  not  to  be  done  by  any  court,  unless  there  is  found 
the  gravest  necessity  for  doing  it.  If  the  question  of  the  con- 
stitutionality of  the  act  was  even  doubtful,  after  such  a  lapse 
of  time  and  such  a  practice  under  the  act,  the  doubt  ought  to 
be  resolved  in  favor  of  its  validity,  and  the  case  be  left  to  rest 
on  the  doctrine  of  stare  decisis. 

But  to  our  minds  there  is  no  doubt  about  the  validity  of 


216  People  v.  Hayne.  [CaL 

the  Btatute.  In  the  language  of  the  court  below:  "The  act  in 
question  is  not  open  to  objection  of  a  constitutional  character. 
In  order  to  bring  it  into  conflict  with  the  constitution,  a 
€trained  construction  of  its  words  becomes  necessary,  as  well 
as  an  utter  disregard  of  the  natural  import  of  those  words. 
-  .  .  .  The  phrase  'assist  the  court'  must,  for  the  purpose  of 
creating  a  conflict,  be  understood  not  merely  to  facilitate  the 
<50urt,  —  which  is  the  natural  import,  —  to  lessen  its  labors, . 
but  beyond  this,  to  assume  the  exercise  of,  or  a  participation 
an  the  exercise  of,  the  appropriate  function  of  the  court  to 
decide  causes;  that  the  commissioners  are  to  take  part  in  that 
decision  as  the  members  of  the  court  themselves  take  part  in 
it;  in  short,  it  is  necessary  to  say  that  'assistance'  means 
'supersession.'" 

Nothing  in  the  language  used,  or  in  its  context,  will  justify 
any  construction  which  will  bring  the  provisions  of  this  act  in 
relation  to  the  powers  or  duties  of  the  commissioners  in  con- 
flict with  any  provision  of  the  constitution.  If  the  language 
employed  was  capable  of  two  or  more  constructions,  any  one 
of  which  would  be  in  harmony  with  the  constitution,  it  would 
be  our  duty  to  give  it  that  construction.  But,  fortunately, 
we  are  not  driven  to  the  selection  of  one  of  several  possible 
constructions.  There  is  but  one  "  warranted  by  the  natural 
import  of  the  language  employed."  One  who  attacks  the  con- 
stitutionality of  such  an  enactment  must  not  only  overcome  the 
strong  presumption  in  favor  of  its  validity,  but  he  must  show 
that  by  the  natural  and  necessary  import  of  the  language  it  is 
<5learly  in  conflict  with  the  supreme  law.  That  has  not  been, 
and  cannot  be,  done  in  this  case.  Not  only  is  there  an  entire 
failure  to  confer  judicial  power  upon  these  commissioners,  but 
there  is  also  an  entire  absence  of  an  attempt  to  interfere  with 
^he  exercise  of  the  power  conferred  by  the  constitution  upon 
•and  belonging  to  the  judicial  department  of  the  government. 
The  legislature  has  provided  for  the  appointment  and  com- 
.pensation  of  these  commissioners;  they  are  given  no  power 
♦except  to  "assist  the  court,"  under  such  rules  and  regulations 
as  it  may  adopt,  in  the  performance  of  its  duties.  The  great 
burden  of  the  work  of  this  court  is  that  which  is  necessarily 
<ione  in  sifting  the  causes  to  ascertain  from  the  mass  of  matter 
brought  here  in  each  case  the  truth  and  the  law  bearing  upon 
it,  preparatory  to  the  processes  of  adjudication  and  judgment. 
To  say  that  the  court  cannot  be  assisted  in  this  preliminary 
work  by  men  sworn  to  fidelity,  learned  in  the  law,  unconnected 
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with  and  unbiased  in  the  causes,  is  to  deny  ns  tinbiased  as- 
Bistance  in  the  very  direction  in  which  we  are  bound  to  receive 
it,  and  do  receive  it,  in  every  cause  that  conies  before  us,  from 
counsel  not  equally  free  or  likely  to  give  us  unprejudiced 
opinions  and  statements  and  to  deny  us  such  assistance  as 
courts  of  every  grade  have  been  accustomed,  time  out  of  mind, 
to  receive,  without  objection,  in  this  country  and  in  England. 
It  is  no  more  unconstitutional  for  this  court  to  receive  such 
assistance  from  commissioners  designated  by  itself,  or  from 
amici  curias,  than  to  accept  similar  assistance  from  the  state- 
ments of  fact  and  arguments  of  the  counsel  in  the  cause.  As 
well  might  it  be  said  that  section  266  of  the  Code  of  Civil 
Procedure,  which  provides  that  the  secretaries  and  bailiffs  of 
this  court  shall  hold  their  offices  at  the  pleasure  of  the  justices 
and  "  shall  perform  such  duties  as  may  be  required  of  them  by 
the  court  or  the  justices  thereof,"  is  unconstitutional,  and  con- 
ferred upon  those  officers  judicial  power. 

"  The  power  to  hear  [examine]  causes  and  report  facts  or 
conclusions  to  the  court  for  its  judgment  is  not  judicial,  within 
the  meaning  of  the  constitution  ":  Shoultz  v.  McPheeters,  79 
Ind.  378.  "  No  action  which  is  merely  preparatory  to  an  order 
or  judgment  to  be  rendered  by  some  different  body  can  prop- 
erly be  termed  judicial It  is   the  inherent  authority 

not  only  to  decide,  but  to  make  binding  orders  or  judgments, 
which  constitutes  judicial  power;  and  the  instrumentalities 
used  to  inform  the  tribunal,  whether  left  to  its  own  choice  or 
fixed  by  law,  are  merely  auxiliary  to  that  power,  and  operate 
on  the  persons  or  things  only  through  its  action  and  by  virtue 
of  it ":   Underwood  v.  McDuffee,  15  Mich.  361;  93  Am.  Dec.  194. 

The  only  case  cited  by  the  relator  in  support  of  his  argu- 
ment against  the  constitutionality  of  this  act  is  that  of  State 
V.  Noble,  118  Ind.  350;  10  Am.  St.  Rep.  143.  While  this  case, 
or  that  of  any  other  state  court  of  last  resort,  is  not  binding  as 
authority  upon  this  court,  it  would  be  strongly  persuasive  if 
the  act  of  the  legislature  under  consideration  was  not  so  un- 
like our  own  as  entirely  to  defeat  the  purpose  for  which  it  is 
cited  here.  There,  as  here,  the  legislature  provided  for  the 
appointment  of  a  commission  to  assist  the  supreme  court  in 
the  performance  of  its  duties.  But  there  it  provided  that  the 
legislature  should  appoint  the  commissioners,  and  in  case  of 
vacancy  in  the  commissioA  the  same  should  be  filled  by  ap- 
pointment made  by  the  governor,  thus  taking  away  from  the 
judicial  department  the  power  to  select  its  own  assistants, 
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and  thrusting  upon  the  court  men  selected  by  the  political 
and  executive  departments  of  the  government.  Chief  Justice 
Elliott,  who  wrote  the  opinion,  is  widely  and  favorably  known, 
not  only  for  his  legal  learning  and  ability,  but  for  the  tenacity 
with  which  he  insists  upon  the  independence  of  the  several 
departments  of  the  government,  and  resents  any  encroachment 
upon  the  powers  and  rights  of  the  judiciary.  The  only  ques- 
tion upon  which  he  was  called  upon  necessarily  to  decide  in 
the  case  was  as  to  the  right  of  the  legislature  to  appoint,  or  to 
provide  for  the  appointment  by  any  other  officer  than  the  court 
itself,  of  commissioners  who  should  act  as  assistants  to  the 
court  in  the  performance  of  its  duties.  This  question  he  dis- 
cusses ably,  and  finally  declares:  "It  cannot  be  doubted  that 
judicial  power  includes  the  authority  to  select  persons  whose 
services  may  be  required  in  judicial  proceedings,  or  who  may 
be  required  to  act  as  the  assistants  of  the  judges  in  the  per- 
formance of  their  judicial  functions,  whether  they  be  referees, 

receivers,  attorneys,  masters,  or  commissioners As  the 

judicial  power  embraced  the  authority  to  select  *  ministers  and 
assistants '  at  the  time  the  constitution  was  adopted,  that 
right  was  sanctioned  and  confirmed;  for  it  was  the  power  then 
existing  that  was  so  carefully  and  fully  vested  in  the  courts. 
It  was,  as  we  have  shown,  a  well-known  and  fully  recognized 
principle  that  courts  should,  as  part  of  the  judicial  power, 
have  the  right  to  choose  their  own  assistants,  and  the  consti- 
tution has  secured  and  confirmed  that  principle  beyond  the 
power  of  the  legislature  to  shake  it." 

The  court  then  discusses  other  features  in  the  act,  not  found 
in  our  own,  conferring  upon  the  commissioners  certain  powers 
not  conferred  by  our  act,  and  which  in  their  nature  constitute 
a  part  of  the  judicial  power  of  the  court;  and  in  view  of  these 
several  features  holds  the  act  to  be  unconstitutional.  But  as 
we  read  it,  there  is  nothing  in  the  decision  to  indicate  that  the 
act  here  ijnder  consideration  would  have  been  held  by  that 
court  to  be  in  conflict  with  the  constitution,  or  that  the  legis- 
lature might  not  provide  for  the  court  itself  appointing  com- 
missioners to  assist  it  or  its  justices  in  the  preliminary  and 
preparatory  work  necessary  to  the  final  adjudication  and  de- 
termination of  the  causes  before  it. 

2.  In  the  investigation  of  the  second  question  involved,  one 
of  the  justices  of  this  court  longest  in  commission,  —  one  who 
has  been  upon  this  bench  ever  since  the  organization  of  the 
court  under  the  present  constitution,  —  and  one  of  the  com- 
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missioners  longest  in  service,  were  called  and  examined  as 
witnesses,  and  it  was  agreed  that  the  other  justices  and  com- 
missioners would  testify  substantially  the  same  way. 

From  the  testimony  thus  elicited  it  was  distinctly  and 
clearly  shown  that  the  answer  of  the  defendants  was  and 
is  true, — that  they  do  not  usurp  the  functions  of  judges  of 
this  court,  and  do  not  exercise  any  judicial  power  whatever. 
They  receive,  not  from  the  clerk,  —  for  they  have  no  com- 
munication with  him,  —  but  from  the  secretaries  of  the  court, 
such  of  the  transcripts  and  briefs  as  the  court  shall  have  as- 
signed to  them,  and  make  a  critical  examination  of  the  tran- 
scripts, briefs,  and  of  the  authorities  cited  by  counsel,  and 
report  to  the  court  the  result  of  such  examination,  with  their 
opinion  thereon,  accompanied  with  a  citation  of  the  authori- 
ties, and  also  with  frequent  references  to  folios  of  the  tran- 
script, to  aid  the  court  in  its  investigations. 

These  reports  and  opinions  have  no  force  or  effect  whatever 
as  judgments  of  the  court, — do  not  go  to  the  clerk,  but  through 
the  secretaries  come  back  to  the  judges,  and  they  never  reach 
the  office  of  the  clerk  of  the  court,  or  become  in  any  manner 
public,  unless,  upon  examination  by  the  justices  themselves 
of  the  record,  the  briefs,  and  the  opinions  so  furnished  by  the 
commissioners,  they  are  approved  and  adopted  by  a  constitu- 
tional number  of  the  justices,  and  the  judgment  of  the  court  is 
ordered  in  conformity  therewith.  Many  of  these  reports  and 
opinions  are  never  approved,  and  never  see  the  light.  Others 
of  them  are  used  in  part,  and  only  in  part.  In  every  case, 
when  the  judgment  is  rendered,  it  is  the  judgment  of  the 
court,  and  not  of  the  commissioners.  Nothing  originates  be- 
fore these  commissioners,  and  nothing  terminates  with  their 
labors  or  their  opinion.  The  conclusions  to  which  they  arrive 
are  but  opinions  submitted  for  our  adoption,  if  we  think  they 
are  founded  in  reason  and  law.  Hence  their  reports  and  opin- 
ions are  neither  decisions  nor  infallible  guides,  but  they  are 
serviceable  instrumentalities  to  aid  us  in  performing  our  func- 
tions. The  commissioners  exercise  no  power  propria  vigore. 
The  court  acquires  the  jurisdiction,  and  the  court  renders  the 
judgment  upon  the  controversy;  therefore  the  whole  exercise 
of  the  judicial  power  is  by  the  court,  the  commissioners  acting 
only  in  an  intermediate  capacity,  as  auxiliary  to  the  court  in 
the  ascertainment  of  certain  facts  and  law  necessary  to  its  en- 
lightenment in  giving  the  proper  decision  and  judgment. 

Another  objection  urged  against  this  commission  is,  that  the 
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reports  and  opinions  of  the  commissioners  are  likely  to  or  may 
have  an  undue  influence  on  the  court  or  the  justices  thereof  in 
their  subsequent  consideration  of  the  cases,  and  in  the  rendition 
of  judgments  thereon.  A  complete  answer  to  this,  bo  far 
as  this  action  is  concerned,  is,  that  if  it  has  any  force  as  an 
objection,  it  is  not  the  fault  of  the  act,  but  of  the  court.  It  does 
not  go  to  the  question  of  the  constitutionality  of  the  law,  nor 
does  it  tend  to  show  that  the  commissioners  are  usurping  ju- 
dicial power.  Neither  do  we  see  any  good  reason  to  appre- 
hend that  a  careful  and  impartial  collation  of  the  facts  and 
points  in  a  case,  with  references  to  the  transcript  for  the  verifi- 
cation thereof,  made  by  men  skilled  in  that  service,  and  en- 
tirely unbiased  and  uninterested  in  the  cause,  accompanied  by 
an  expression  of  opinion  as  to  the  law  and  reference  to  the  au- 
thorities to  sustain  it,  as  well  as  a  reference  to  the  authorities 
claimed  to  be  averse  to  such  opinion,  is  any  more  likely,  or 
even  as  likely,  to  improperly  influence  the  court  in  arriving  at 
a  judgment,  as  a  similar  service  rendered  by  retained  counsel, 
acting  under  the  spur  of  retainer,  and  in  the  direct  interest  of 
their  clients.  And  such  assistance  the  court  is  constantly 
bound,  under  the  law,  to  receive,  and  give  to  it  most  careful 
consideration.  If  this  objection  has  any  foundation  in  fact,  it 
addresses  itself  to  the  legislature,  and  not  to  the  court. 

The  judgment  and  order  appealed  from  is  affirmed;  and  it 
is  further  ordered  that  the  remittitur  herein  issue  forthwith. 

Beatty,  C.  J.  (concurring).  I  concur  in  the  judgment  of 
affirmance,  and  in  most  of  the  reasoning  of  Justice  Fox's  opin- 
ion, but  I  do  not  think  that  a  determination  now  that  the  act 
in  question  is  unconstitutional  would  have  the  effect  of  invali- 
dating judgments  heretofore  rendered  in  cases  referred  to  the 
commission,  and  based  upon  their  opinion  or  report.  There- 
fore I  do  not  rely  at  all  upon  the  doctrine  of  stare  decisis  as  a 
ground  of  my  conclusions. 

And  I  do  not  agree  that  there  is  nothing  in  the  opinion 
of  Judge  Elliott,  in  the  case  of  State  v.  Noble,  118  Ind.  850, 
10  Am.  St.  Rep.  143,  to  indicate  that  he  would  have  held  our 
act  unconstitutional.  On  the  contrary,  he  expresses  views 
from  which,  is  my  opinion,  such  a  conclusion  must  follow,  but 
I  do  not  assent  to  his  views.  It  seems  to  me  that  the  point 
at  which  he  goes  wrong  is  where  he  declares  that  the  duty 
of  writing  its  opinions  is  specifically  imposed  upon  the 
Bupreme  court  by  the  constitution.     If  I  held  to  this  view,  I 
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confess  I  could  see  no  escape  from  the  conclusion  that  the  du- 
ties we  assign  to  our  commissioners,  and  which  are  performed 
by  them,  involve  a  delegation  by  us  and  a  usurpation  by  them 
of  judicial  functions. 

But  I  see  nothing  in  the  language  of  the  Indiana  constitu- 
tion, as  quoted  by  Judge  Elliott,  and  nothing  in  the  language 
of  our  own  constitution,  to  warrant  the  conclusion  that  the 
writing  of  opinions  is  specifically  imposed  upon  the  members 
of  the  court. 

The  precise  language  of  our  constitution  is  as  follows:  "In 
the  determination  of  causes,  all  decisions  of  the  court  in  Bank 
or  in  Departments  shall  be  given  in  writing,  and  the  grounds 
of  the  decision  shall  be  stated  ":  Art.  6,  sec.  2. 

In  order  to  comply  with  this  injunction,  it  is  undoubtedly 
necessary  that  that  the  court,  or  some  member  to  whom  the 
duty  is  assigned,  shall  in  most  cases  prepare  a  written  opinion, 
but  there  may  be,  and  in  fact  are,  many  cases  in  which  the 
labor  of  formulating  a  statement  of  the  grounds  of  the  decision 
has  been  performed  in  advance,  or  may  be  properly  delegated 
to  others. 

It  not  infrequently  happens  that  the  judge  of  the  superior 
court  prepares  an  opinion  fully  covering  every  proposition  in- 
volved in  a  case,  and  that  his  opinion  is  found  to  be  in  all  re- 
spects correct.  In  such  cases  there  is  certainly  no  necessity 
for  the  preparation  of  a  new  opinion  here,  which  could  differ 
in  form  only  from  the  opinion  of  the  trial  judge.  On  the  con- 
trary, this  court  may,  and  frequently  does,  adopt  the  opinion 
of  the  trial  judge  as  its  own,  and  for  the  reasons  therein  stated 
affirms  the  judgment  or  order  appealed  from:  Burrell  v.  Haw^ 
48  Cal.  223;  Meredith  v.  Board  of  Supervisors,  50  Cal.  433; 
Williams  v.  Williams,  73  Cal.  101.  Many  similar  instances 
might  be  cited  from  the  reports  of  this  and  other  states,  and 
in  this  case  we  might  well  have  adopted  the  opinion  of  Judge 
Wallace  of  the  superior  court  as  the  grounds  for  affirming  his 
judgment. 

Sometimes  a  proposition  covering  the  whole  or  one  or  more 
branches  of  a  case  is  found  to  be  so  aptly  and  correctly  stated 
in  the  printed  argument  of  counsel  that  the  court  can  do  no 
better  than  to  adopt  it  as  the  ground  of  its  decision:  Sneath  v. 
Griffin,  48  Cal.  438;  Brown  v.  Burbank,  64  Cal.  101.  Can  it 
be  said  that  this  is  a  violation  of  the  constitution?  I  certainly 
think  not.  The  object  of  the  constitutional  requirement  is  not 
to  compel  the  judges  to  formulate  opinions  in  their  own  Ian. 
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guage,  but  to  put  upon  record  the  grounds  of  their  decisiona 
for  the  guidance  of  the  public  in  their  business  transactions. 

The  cases  which  are  referred  by  us  to  the  commission  are 
those  which  are  fully  presented  on  the  papers.  The  object  of 
the  reference  is  to  obtain  a  report  containing  a  brief  and  logi« 
cal  statement  of  the  material  facts  exhibited  by  the  record, 
and  of  the  legal  propositions  upon  which  the  judgment  de* 
pends.  When  that  report  is  submitted  in  the  form  of  an  opin- 
ion by  one  or  moire  of  the  commissioners,  with  a  suggestion  that 
for  the  reasons  stated  a  particular  judgment  should  be  given, 
it  then  becomes  the  duty  of  the  court  to  compare  the  report 
with  the  record  and  with  the  printed  arguments  of  counsel, 
and  to  determine  for  itself  whether  the  reported  opinion  ought 
to  be  adopted,  modified,  or  rejected.  If  upon  such  examina- 
tion the  court  finds  that  the  facts  and  the  law  have  been  cor- 
rectly stated  by  the  commission,  and  it  adopts  the  opinion  as 
its  own,  the  case  is  not  different  from  those  in  which  the  opin- 
ion of  the  trial  judge  is  adopted.  The  court,  though  not  the 
author  of  the  opinion,  by  adopting  it,  makes  it  its  own. 

"  But,"  it  is  asked,  "  if  the  court,  after  receiving  the  report 
of  the  commission,  re-examines  the  case  for  itself,  what  is  the 
use  of  the  commission?  It  saves  the  court  no  labor,  and 
does  nothing  to  facilitate  the  disposition  of  causes." 

This  is  a  wholly  mistaken  assumption.  The  examination  of 
the  record  of  a  case  and  the  argument  of  counsel,  for  the 
purpose  of  ascertaining  the  material  facts  and  the  law  bear- 
ing upon  them,  is  a  very  large  part  of  the  labor  of  decision,  but 
it  is  by  no  means  all.  There  are  some  persons  in  whom  the 
literary  faculty  is  highly  developed,  to  whom  the  writing  of 
opinions  maybe  a  trifling  task;  but  I  apprehend  that,  accord- 
ing to  the  experience  of  most  judges,  the  putting  of  their 
opinions  in  form,  even  after  their  minds  are  fully  made  up, 
is  a  very  serious  labor,  requiring  the  expenditure  of  a  large 
portion  of  the  time  at  their  disposal. 

By  the  labors  of  the  commission,  this  time  and  much 
serious  labor  is  saved  to  the  court  in  a  large  proportion  of  the 
cases  referred  to  them,  without  any  abdication  or  delegation 
by  the  court  of  its  constitutional  functions. 

CJoNsrrnjTiONALrrY  or  Statotbs,  Gknbrallt.  —  Statntea  will  not  be  de- 
clared nnconstitational,  if  by  any  legitimate  rule  of  construction  thqj^  can 
be  declared  valid:  Meyer  v.  Berlandi,  39  Mian.  438;  12  Am.  St  Rep.  663; 
Feople  V.  Terry.  108  N.  Y.  1. 
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Gbdonal  Law — Mttrdeb  —  Cross-examination  of  Acoitsbd. — Where  a 
defendant  charged  with  murder  becomes  a  witness  in  his  own  behalf, 
and  denies  the  killing,  a  wide  range  of  cross-examination  may  be  al- 
lowed, because  of  the  general  nature  of  defendant's  statement. 

Criminal  Law  —  Evidence  —  Privileged  Communications  bbtwebn  Hus- 
band AND  Wife.  —  When  a  defendant  in  a  criminal  case  has  offered 
himself  as  a  witness  in  his  own  behalf,  but  has  not  testified  in  chief  to 
any  communications  between  his  wife  and  himself,  he  cannot,  without 
his  consent,  be  cross-examined  as  to  any  such  communications,  although, 
since  the  time  they  are  claimed  to  have  been  made,  the  husband  and 
wife  have  been  divorced. 

Practice  —  Objections  to  Class  of  Incompetent  Testimont  need  not 
BE  Repeated.  —  Where  objection  has  been  clearly  and  pointedly  made 
and  overruled  several  times  to  a  certain  line  or  class  of  testimony  as 
privileged  communications  between  husband  and  wife,  and  therefore 
inadmissible,  the  objection  need  not  be  repeated  to  every  question  of 
the  kind  asked,  especially  when  a  motion  to  strike  out  all  such  evi- 
dence is  made  and  overruled  at  the  close  of  the  examination  of  the  wit- 
ness. 

Criminal  Law  —  New  Trial  — Prejudicial  Error  in  Allowing  Incom- 
petent Questions  to  be  Put.  —  Conviction  must  be  set  aside,  and  a 
new  trial  granted,  where  in  a  murder  case  incompetent  questions  are 
asked  defendant,  which  assume  the  existence  of  damaging  facts,  and 
are  put  with  such  persistency  and  show  of  proof  as  to  make  it  evident 
that  the  questions,  and  not  the  answers,  were  what  was  considered  im- 
portant, and  thus  impress  upon  the  minds  of  the  jury  the  probability 
of  the  existence  of  the  assumed  facts  upon  which  the  questions  were 
based,  although  the  prisoner  denies  their  existence,  and  there  is  no  other 
proof. 

W.  J.  Herrin  and  M.  C.  Barney,  for  the  appellant. 
George  A.  Johnson,  attorney-general,  for  the  respondent. 

McFab^and,  J.  Defendant  was  charged  with  the  murder 
of  one  John  S.  Moore.  He  was  convicted,  and  sentenced  to 
the  state  prison.  He  appeals  from  the  judgment,  and  from 
an  order  denying  him  a  new  trial. 

Defendant  went  upon  the  stand  as  a  witness  in  his  own 
behalf.  After  a  denial  that  he  had  made  one  or  two  state- 
men  tr  testified  to  by  one  or  two  of  the  witnesses  for  the 
prosecution,  his  testimony  consisted  simply  of  the  following 
question  and  answer:  *'Q.  Did  you,  or  did  you  not,  kill  John 
Moore?  A.  Na"  Upon  cross-examination  the  prosecution 
asked  him  a  great  variety  of  questions,  against  the  objections 
of  his  attorney  that  they  were  not  proper  cross-examination 
of  a  defendant  under  section  1323  of  the  Penal  Code;  that  is, 
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that  they  were  not  as  to  "matters  about  which  he  was  exam- 
ined in  chief."  The  cross-examination  in  this  respect  cer- 
tainly went,  at  least,  to  the  very  verge  of  error, — a  place 
where  prosecuting  oflBcers  seem  frequently  to  want  to  go  on 
all  doubtful  questions.  But,  considering  the  general  nature 
of  defendant's  statement,  this  court  (at  least  a  majority  of  it) 
is  not  prepared  to  say  that  error  was  committed  on  the  sole 
ground  that  the  questions  asked  were  not  proper  cross-exami- 
nation. In  the  course  of  the  cross-examination,  however,  the 
prosecution  asked  the  defendant  a  long  list  of  questions  about 
conversations  between  him  and  his  wife,  to  which  his  counsel 
objected,  on  the  additional  ground  that  they  were  privileged 
communications,  about  which  he  could  not  be  examined. 
The  objection  was  overruled,  and  defendant  excepted.  This 
was  error  of  a  most  material  character.  (At  the  time  of  the 
conversations  asked  about,  the  person  with  whom  they  were 
had  was  defendant's  wife,  although  afterward  she  was  divorced 
from  him.) 

The  provisions  of  our  codes  on  the  subject  of  privileged 
communications  between  husband  and  wife  are  little  more 
than  a  declaration  of  the  common-law  rule  upon  the  subject, 
except  in  this  respect:  The  privilege  at  common  law  did  not 
extend  to  communications  which  were  not  in  their  nature 
confidential;  and  although  such  communications  were  gen- 
erally held  to  be  confidential,  yet  some  very  difficult  questions 
did  occasionally  arise  as  to  the  character  of  the  communica- 
tions; but  our  code  sweeps  away  that  embarrassing  distinc- 
tion by  extending  the  privilege  to  "any  communication  made 
by  one  to  the  other  during  the  marriage":  Code  Civ.  Proc, 
sec.  1881. 

The  general  rule  is  stated  in  section  398  of  .Wharton's 
Criminal  Evidence,  as  follows:  "Aside  from  the  question  of 
interest,  confidential  communications  between  husband  and 
wife  are  so  far  privileged  that  the  law  refuses  to  permit  either 
to  be  interrogated  as  to  what  occurred  in  the  confidential  in- 
tercourse during  the  marital  relations."  The  main  provision 
of  our  codes  upon  the  subject  is  as  follows:  "There  are  par- 
ticular relations  in  which  it  is  the  policy  of  the  law  to  en- 
courage confidence  and  to  preserve  it  inviolate;  therefore,  a 
person  cannot  be  examined  as  a  witness  in  the  following 
cases:  1.  A  husband  cannot  be  examined  for  or  against  his 
wife  without  her  consent,  nor  a  wife  for  or  against  her  hus- 
band without  his  consent;  nor  can  either,  during  the  mar- 
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riage,  or  afterwards,  be,  without  the  consent  of  the  other,^ 
examined  as  to  any  communication  made  by  one  to  the  other 
during  the  marriage."  The  rule  is  founded  on  public  policy, 
and  its  purpose,  as  stated  in  the  clause  of  the  code  just  quoted, 
is  to  "encourage  confidence,  and  preserve  it  inviolate";  and 
no  disclosure  can  be  forced  from  either  spouse  without  the 
consent  of  the  one  against  whom  it  is  sought  to  be  used. 

In  Murphy  v.  Commonwealth,  23  Gratt.  960,  the  rule  waff 
applied  to  a  mere  witness  for  the  prosecution.  In  that  case, 
Alexander  Murphy  was  on  trial  for  an  alleged  assault,  with 
intent  to  kill,  on  one  John  Murphy.  John  Murphy  was  a  wit- 
ness for  the  prosecution,  and  on  cross-examination  he  was 
asked  by  counsel  for  defendant  if  he  had  not  stated  to  his  wife 
that  defendent  acted  only  in  his  own  defense.  The  prosecu- 
tion objected  to  the  question  as  privileged,  and  the  objection 
was  sustained,  and  the  supreme  court  of  appeals  of  Virginia, 
held  the  ruling  correct,  because  the  question  "  required  hira  to- 
state  a  communication  supposed  to  have  been  made  by  him 
to  his  wife,  which,  if  made,  was  what  the  law  considers  a  con- 
fidential communication,  and  which  he  was  not  bound  to  dis- 
close." And  of  course  the  rule  applies  much  more  strongly  to 
a  defendant  himself  on  trial  upon  a  serious  charge. 

It  has  been  repeatedly  held  that  a  party  oflFering  himself  ai 
a  witness  in  his  own  behalf  cannot  be  cross-examined  as  to 
any  communication  made  to  his  attorney.  In  Duttenhofer  v. 
State,  34  Ohio  St.  91,  32  Am.  Rep.  362,  the  defendant  was  in- 
dicted for  and  convicted  of  forgery.  He  was  a  witness  for 
himself,  and,  on  cross-examination,  the  state  succeeded  in 
examining  him,  over  his  objection  of  privilege,  about  certain 
communications  made  by  him  to  his  attorney  concerning  the 
matter  in  controversy.  But  the  supreme  court  of  Ohio  re- 
versed the  judgment  for  this  error,  and  in  its  opinion  said, 
among  other  things,  as  follows:  "The  privilege  applies  to  the 
communication;  and  it  is  immaterial  whether  the  client  is  or 
is  not  a  party  to  the  action  in  which  the  question  arises,  or 
whether  the  disclosure  is  sought  from  the  client  or  his  legal 
adviser."  And  the  court  further  says:  "  Nor  do  we  see  the 
propriety  of  not  allowing  the  attorney  to  make  the  disclosures 
without  the  consent  of  his  client,  and  yet  compelling  the  client 
himself  to  make  them." 

In  Bigler  v.  Reyher,  43  Ind.  112,  it  was  held  (we  quote  for 
brevity  from  the  syllabus)  that  "  communications  made  in  con- 
sultation by  a  client  to  his  attorney  are  privileged,  and  pro- 
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tected  from  inquiry,  when  the  client  is  a  witness,  as  well  as 
when  the  attorney  is  a  witness." 

In  Hemenway  v.  Smith,  28  Vt.  701,  one  Orcult,  who  was  a 
defendant,  was  a  witness  on  his  own  behalf,  and  was  cross- 
examined,  against  his  objection,  about  consultations  with  his 
attorney.  For  this  error  the  judgment  was  reversed,  the  su- 
preme court  of  Vermont  saying  that  "  the  rule  should  be  the 
same  as  it  would  have  been  if  the  counsel  had  been  called  tc 
prove  the  consultation." 

In  Bobo  V.  Bryson,  21  Ark.  387,  76  Am.  Dec.  406,  it  is  held 
that  a  witness  is  protected  from  testifying  as  to  any  com- 
munication he  may  have  made  to  his  attorney  in  confidence. 

In  State  v.  White,  19  Kan.  445,  27  Am.  Rep.  137,  the  de- 
fendant, who  was  being  tried  for  bigamy,  was  a  witness  foi 
bimself;  and  he  was  cross-examined  by  the  prosecution, 
against  his  objection,  about  consultations  with  his  attorney. 
For  this  error  the  judgment  was  reversed;  and  the  court, 
after  reciting  that  the  statute  prevents  an  attorney  from  tes- 
tifying about  communications  made  to  him  by  his  client,  pro- 
ceeds as  follows:  "  This  statute  would  be  of  no  utility  or  benefit 
if  the  client  could  be  compelled,  against  his  consent,  to  make 
euch  disclosures.  It  would  be  absurd  to  protect,  by  legisla- 
tive enactment,  professional  communications,  and  to  leave 
them  unprotected  at  the  examination  of  the  client.  In  such 
an  event,  in  all  civil  actions,  the  confidential  statements  oi 
client  and  counsel  would  be  exposed,  and  likewise  the  same 
would  occur  in  all  criminal  actions  where  the  defendant 
ehould  testify.     The  authorities  are  otherwise." 

The  reasoning  and  philosophy  of  these  cases  (and  there  are 
many  others  to  the  same  effect)  apply  with  increased  force 
to  the  relation  of  husband  and  wife,  —  a  relation  more  confi- 
dential than  that  of  attorney  and  client,  —  indeed,  the  most 
confidential  relation  known  to  human  beings.  And  we  have 
cited  the  above  cases  because  they  are  closely  analogous  in 
principle  to  the  one  at  bar,  and  because  we  have  been  unable 
to  find  any  reported  case  where  it  has  been  attempted  to  com- 
pel a  defendant  in  a  criminal  case  to  testify  to  communica- 
tions between  his  wife  and  himself.  Slightly  changing  the 
language  above  quoted  from  State  v.  White,  19  Kan.  445,  27 
Am.  Rep.  137,  but  applying  its  principle  to  this  case,  we  can 
say  that  "  this  statute  would  be  of  no  utility  or  benefit  if  the 
husband  could  be  compelled,  against  his  consent,  to  make 
such  disclosures.     It  would  be  absurd  to  protect  communica- 


Feb.  1890.]  Pboplb  v.  Mullinqs.  227 

tions  between  husband  and  wife,  and  to  leave  them  unpro- 
tected on  the  examination  of  the  husband."  All  along  the 
line  of  the  cases  about  communications  between  client  and 
attorney,  it  was  steadily  argued  on  the  one  side  that  the  stat- 
ute only  prevented  the  attorney  from  testifying,  and  that  when 
the  client  was  on  the  witness-stand  he  could  be  forced  to  dis- 
close; and  the  constant  answer  of  the  other  side  —  sustained 
by  the  courts  —  was,  *'  the  privilege  applies  to  the  communica- 
tion," and  it  cannot  be  forced  from  either  party  to  the  confi- 
dential relation.  It  is  clear  to  us,  therefore,  that  a  defendant 
in  a  criminal  case  who  has  offered  himself  as  a  witness  in  his 
own  behalf,  and  who  has  not  testified  in  chief  to  any  commu- 
nications between  his  wife  and  himself,  cannot,  without  his 
consent,  be  examined  by  the  state  as  to  any  such  communica- 
tions. 

The  attorney-general  makes  the  point  that  the  defendant's 
attorney  did  not  sufficiently  object,  on  the  ground  of  privilege, 
to  the  questions  asked  defendant  about  communications  with 
his  wife;  but  the  point  is  not  tenable.  We  do  not  understand 
that  when  an  attorney  has  clearly  and  pointedly  objected  sev- 
eral times  to  a  certain  line  or  class  of  testimony  he  is  called 
upon  to  repeat  his  objection  to  every  question.  Such  repeti- 
tion would  be  unbecoming,  and  needlessly  annoying  to  the 
court.  The  first  question  in  the "  case  at  bar  to  which  the 
question  applied  was  this:  "What  did  you  say  to  your  wife 
when  you  went  home  that  night?"  The  objection  of  defend- 
ant's counsel  was  this:  "We  object  to  any  conversation  be- 
tween him  and  his  wife,  as  not  in  cross-examination,  and  as 
improper,  being  a  privileged  communication."  The  court 
overruled  the  objection,  and  defendant  excepted.  Further  on, 
to  the  question,  "  Did  you  not  tell  your  wife  that  you  had 
killed  a  man  ?"  the  objection  was:  "  We  object,  on  the  ground 
that,  even  if  so,  it  was  a  privileged  communication."  Objec- 
tion overruled,  and  defendant  excepted.  Other  objections 
were  made  to  similar  questions  which  did  not  expressly  state 
the  ground  of  "  privilege,"  but  which  did  state,  among  other 
things,  that  the  question  was  "  not  in  cross-examination,  and 
incompetent."  The  word  "  incompetent,"  under  the  circum- 
stances, was  suflSciently  broad  to  include  the  ground  of  objec- 
tion under  review.  Such  questions  were  "incompetent"; 
that  is,  apart  from  the  consideration  of  relevancy  and  mate- 
riality, they  were  incompetent,  because  prohibited  by  law. 
Again,  toward   the   close   of  the  cross-examination,  when  a 
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question  was  asked  about  something  which  the  wife  was  as- 
sumed to  have  said  to  the  defendant,  his  attorney  said:  "All 
this  testimony,  pretended  conversations  between  this  man  and 
his  wife,  I  move  to  have  stricken  out,  for  the  reason  that  they 
are  not  such  communications  as  can  be  repeated  in  any  form, 
because  the  wife  would  not  be  allowed  to  come  in  and  testify 
to  them,  and  because  irrelevant  and  incompetent  for  any  pur- 
pose whatever.  They  are  not  such  conversations  as  can  be 
rebutted  in  any  way,  but  are,  if  anything,  privileged  commu- 
nications, not  allowed  to  be  brought  out  in  court.  I  shall  ask 
for  a  ruling  on  the  motion  as  soon  as  the  testimony  of  the  wit- 
ness is  finished."  And  at  the  close  of  the  examination  of  de- 
fendant, his  attorney  said  as  follows:  "Now,  we  move  to  strike 
out  all  the  evidence  with  reference  to  conversations  had  be- 
tween this  defendant  and  his  wife  concerning  the  killing  of 
John  Moore,  as  not  such  evidence  as  can  be  brought  out  by 
the  prosecution,  because  privileged."  The  motion  was  over- 
ruled, the  court  announcing  the  broad  proposition  that  "  any 
declaration  that  he  might  have  made  to  his  wife  he  might  be 
interrogated  about  on  cross-examination."  The  defendant . 
excepted.  It  appears,  therefore,  that  defendant's  objection  to 
the  evidence  was  clear,  fair,  and  full,  that  it  was  thoroughly 
understood  by  the  court,  and  that  it  was  pointedly  overruled. 
Counsel  for  respondent  contends  that  the  questions  asking 
defendant  about  conversations  with  his  wife  did  not  injure  him, 
because  his  answers  to  them  were  mostly  in  the  negative.  But 
what  answers  were  expected?  After  defendant  testified  that 
he  did  not  kill  John  Moore,  can  any  sane  man  think  that 
the  district  attorney  supposed  for  a  moment  that  defendant 
would  answer  afl&rmatively  a  long  list  of  questions  framed 
upon  the  presumption  that  he  did  kill  him?  Why,  then,  did 
he  ask  them?  And  if  the  questions  and  answers  did  not  help 
to  strengthen  the  case  against  defendant,  why  did  not  the 
prosecution  consent  to  have  them  stricken  out?  It  is  quite 
evident  that  the  questions,  and  not  the  answers,  were  what 
the  prosecution  thought  important.  The  purpose  of  the  ques- 
tions clearly  was  to  keep  persistently  before  the  jury  the  as- 
sumption of  damaging  facts  which  could  not  be  proven,  and 
thus  impress  upon  their  minds  the  probability  of  the  ex- 
istence of  the  assumed  facts  upon  which  the  questions  were 
based.  To  say  that  such  a  course  would  not  be  prejudicial  to 
defendant  is  to  ignore  human  experience  and  the  dictates  of 
common  sense.     The  questions  themselves  were  incompetent; 
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and  after  one  or  two  of  them  had  been  asked  showing  the  pur- 
pose of  the  prosecution,  counsel  should  not  have  been  allowed 
to  ask  others  of  like  character.  A  similar  point  to  the  one 
under  discussion — that  is,  that  the  defendant  was  not  injured 
by  the  questions  on  account  of  the  character  of  the  answers  — 
was  made  in  Gale  v.  People^  26  Mich.  161;  but  in  that  case 
Judge  Cooley,  delivering  the  opinion  of  the  court,  says:  "A 
review  of  the  evidence  in  this  case  suggests  very  forcibly  that, 
however  full  may  be  the  explanation,  a  list  of  questions  which  / 
assume  the  existence  of  damaging  facts  may  be  put  in  such  a 
manner,  and  with  such  persistency  and  show  of  proof,  as  to 
impress  a  jury  that  there  must  be  something  wrong,  even 
though  the  prisoner  fully  denies  it,  and  there  is  no  other  evi- 
dence. Holding  that  these  questions  were  erroneous,  and  that 
they  might,  and  probably  did,  prejudice  the  prisoner,  the  con- 
viction must  be  set  aside  and  a  new  trial  ordered."  Of  course, 
occasionally  one  or  two  questions  may  be  erroneously  allowed, 
and  the  answers  may  be  such  that  under  the  circumstances  of 
the  case  it  can  be  readily  seen  that  no  injury  was  done.  For 
instance,  counsel  for  respondents  cites  People  v.  Brown,  76  Gal. 
674.  In  that  case  the  court  was  dealing  with  one  single  ques- 
tion of  doubtful  propriety,  and  held  that  at  all  events  the  de- 
fendant could  not  have  been  injured  by  it,  because,  as  the 
court  said,  '*  He  would  not  have  been  in  any  more  favorable 
position  if  the  question  had  neither  been  asked  nor  answered." 
The  distinction  between  that  case  and  the  one  at  bar  is  too 
apparent  to  need  pointing  out. 

We  see  no  other  matters  in  the  record  necessary  to  be 
noticed  in  detail.  The  examination  of  defendant's  divorced 
wife  was  properly  stopped  as  soon  as  she  was  asked  about  com- 
munications between  defendant  and  herself  during  the  mar- 
riage. The  instruction  as  to  preponderance  of  evidence  is 
mostly  of  a  negative  character,  and  can  hardly  be  said  to  be 
erroneous;  but  it  would  be  safer  for  prosecuting  attorneys  and 
courts  to  limit  themselves  on  that  subject  to  the  language  of 
the  code.  Great  exuberance  in  the  way  of  instructions  is  a 
prolific  source  of  difficulty.  Of  course,  when  a  defendant 
asks  for  doubtful  instructions  the  court  is  compelled  to  pass  on 
them;  but  district  attorneys  and  courts  should  not  themselves 
voluntarily  load  up  records  with  a  mass  of  instructions  which 
are  both  doubtful  and  unnecessary. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 
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Ah  AcctTSKB  AS  A  Witness  in  his  Own  Behai.p.  —  An  accrmed  need  not 
testify  against  himself,  nor  can  he  be  required  to  admit  or  deny,  in  the  pres- 
ence of  the  jury,  anything  bearing  materially  upon  his  guilt:  State  v.  Muckley, 
74  Iowa,  695.  His  failure  to  testify  for  himself  will  not  raise  any  presumption 
against  him;  but  having  elected  to  testify  in  his  own  behalf,  if  he  fails  to 
rebut  any  criminating  fact,  when  he  can  reasonably  do  so,  this  is  a  circum- 
stance in  the  nature  of  an  implied  admission,  which  may  be  referred  to  in  coun- 
sel's argument:  OoUon  v.  State,  87  Ala.  103;  Clark  v.  State,  87  Ala.  71.  If  an 
accused  voluntarily  becomes  a  witness  in  hia  own  behalf,  he  thereby  waives 
hia  privilege  as  to  criminating  himself,  and  may  be  cross-examined  as  to  every 
matter  relevant  to  the  issue:  Commonwealth  v.  Nichols,  1 14  Mass.  285;  19  Am. 
Rep.  346,  and  note  348,  349;  Bainea  v.  State,  88  Ala.  92;  People  v.  Sutton,  73 
Oal.  243;  Keyea  v.  State,  122  Ind.  527;  Peck  v.  State,  86  Tenn.  259.  While 
the  testimony  of  a  defendant  in  his  own  behalf,  when  accused  of  a  crime, 
may  be  wholly  disbelieved  by  the  jury,  when  not  satisfactory  to  their  minds: 
Lewis  V,  State,  88  Ala.  11;  still  he  is  not  in  the  attitude  of  an  accomplice,  and 
need  not  be  corroborated,  to  be  believed:  State  v.  Patterson,  98  Mo.  283. 

Proof  of  a  conviction  of  an  offense  not  infamous  will  not  impeach  the 
credibility  of  an  accused  who  testifies  in  his  own  behalf:  State  v.  Taylor,  98 
Mo.  240.  And,  in  Tennessee,  an  accused  may  testify  in  his  own  behalf,  even 
though  he  is  under  sentence  of  infamj':  Morgan  v.  State,  86  Tenn.  472. 

The  court  cannot  require  an  accused,  who  is  also  a  witness,  to  leave  the 
court-room  while  other  witnesses  are  giving  their  testimony.  Being  a  witness 
in  his  own  behalf  does  not  affect  the  right  of  the  accused  to  be  present  during 
his  own  trial,  whether  charged  with  a  felony  or  misdemeanor:  Oarman  v. 
State,  66  Miss.  196.  And  the  court  cannot,  as  a  condition  of  permitting  an 
accused  to  testify,  require  him  to  be  examined  before  the  other  witnesses  ^e 
examined:  Bdl  v.  StaU^  66  Miss.  192. 
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Vbkdor's  Libm — Sufficiency  of  Complaint.  — A  complaint  averring  that 
pluuibiff  sold  land  to  a  defendant  for  a  certain  sum,  a  particular  portion 
of  which  remains  due  and  unpaid,  and  that  at  tha  time  of  the  sale,  for 
reasons  known  to  such  defendant,  and  at  his  request,  the  conveyance  of 
the  land  was  made  by  plaintiff,  with  the  name  of  another  defendant  in- 
serted therein,  and  that  the  latter  knew  all  the  facts  of  the  transaction,  is 
sufficient  to  warrant  the  enforcement  of  the  vendor's  lien  as  against  the 
latter  defendant. 

Vendor's  Libn  —  Remedies  at  Law  need  not  be  First  Exhaustkd 
before  a  bill  in  equity  to  enforce  a  vendor's  lien  can  be  resorted  to. 

Pkomissory  Note  —  What  is  not.  —  An  instrument  acknowledging  a  cer- 
tain sum  to  be  due  and  payable  when  a  suit  in  litigation  is  settled  is  not 
a  promissory  note. 

Vkkdor's  Lien  —  What  does  not  CoNSTmjTE  Waiver  of  —  Evidence  op 
Aoency.  —  A  vendor  does  not  waive  his  lien  for  unpaid  purchase- money 
by  taking  as  security  a  due-bill  executed  by  a  third  person  as  agent  for 
the  purchaser;  and  in  such  case  parol  evidence  is  admissible  to  show  how 
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roch  bill  was  received,  and  who  was  intended  to  be  bound  by  it;  and  after 
the  court  has  found  that  it  was  executed  by  the  purchaser,  the  finding 
will  be  presumed  to  be  supported  by  the  evidence. 

Barclay  Henley,  for  the  appellants. 

John  W.  Turner^  for  the  respondent. 

McFabland,  J.  This  is  an  action  to  enforce  a  vendor's  lien 
for  balance  of  unpaid  purchase-money.  Judgment  was  for 
plaintiff,  and  defendants  appeal  from  the  judgment  on  the 
judgment  roll  alone. 

The  complaint  is  suflBcient.  It  avers  clearly  enough  that 
plaintiff  sold  the  land  to  the  defendant  George  E.  White  for 
$4,150;  that  of  said  purchase- money  said  White  paid  plain- 
tiff $2,400,  and  also,  according  to  the  terms  of  the  sale,  paid 
to  one  McMurray  $1,025,  due  on  a  mortgage  on  the  land,  and 
that  the  balance,  $750,  with  interest,  is  due  and  unpaid;  that 
at  the  time  of  the  sale,  for  reasons  known  to  the  said  White, 
and  at  his  request,  a  conveyance  of  the  land  was  made  by 
plaintiff,  with  the  name  of  the  defendant  H.  T.  Fairbanks  in- 
serted therein;  and  that  the  latter  knew  all  the  facts  of  the 
transaction.  These  averments  warrant  the  enforcement  of 
the  lien  as  against  Fairbanks. 

There  is  nothing  in  the  point  that  the  remedies  at  law  must 
first  be  exhausted  before  a  bill  in  equity  to  enforce  a  vendor's 
lien  can  be  resorted  to:  Sparks  v.  Hess,  15  Cal.  186. 

The  point  that  plaintiff  waived  his  lien  by  taking  as  security 
the  promissory  note  of  a  third  person  is  not  tenable.  The  writ- 
ten instrument  relied  on  to  sustain  this  point  is  as  follows:  — 
"$725.  Kikawaka,  Nov.  15,  1886. 

"Due  to  George  W.  Burgess,  and  payable  when  the  suit 
now  in  court,  between  him  and  C.  B.  Rice  is  settled,  seven 
hundred  and  twenty-five  dollars. 

[Signed]  "  Wm.  T.  White, 

"  Agent  for  George  E.  White." 

This  instrument  is  not  a  promissory  note;  and  it  is  unne- 
cessary to  determine  whether,  prima  facie,  it  is  the  personal 
obligation  of  the  principal  or  the  agent.  It  at  least  bears  a 
strong  suggestion  of  agency;  and  it  would  have  been  com- 
petent to  show  by  parol  evidence  how  it  was  received,  and 
who  was  intended  to  be  bound  by  it:  Bean  v.  Pioneer  M.  Co.^ 
66  Cal.  451;  56  Am.  Rep.  106;  Sayre  v.  Nichols,  7  Cal.  534; 
68  Am.  Dec.  280.  And  as  it  is  averred  in  the  complaint  and 
found  by  the  court  that  the  instrument  was  made  by  George 
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E.  White,  the  finding  will  be  presumed  to  be  supported  by  the 
evidence. 

We  see  no  material  insufficiency  in  the  findings. 

Judgment  affirmed.  

Vbndob'b  Lnnr  —  V«ndob'8  Remedy,  and  Right  ot  Action.  —  When  a 
vendor  reserves  an  express  lien  to  secure  unpaid  purchase-money  notes,  the 
eontract  being  executory,  in  default  of  payment  of  the  notes,  he  may  either 
afiBrm  the  contract  and  foreclose  his  lien,  or  disaf&rm  it  and  recover  the 
land:  Nass  v.  Ckadiokk,  70  Tex.  157;  Cfunst  v.  Pelkam,  74  Tex.  584.  In  Ans- 
ley  V.  Pasahro,  22  Neb.  662,  it  is  decided  that  a  vendor  of  realty,  having 
made  an  absolute  conveyance  thereof,  has  no  lien  on  such  land  so  conveyed 
for  such  portion  of  the  purchase-money  as  remains  unpaid. 

When  a  deed  is  made  which  reserves  an  express  vendor's  lien  to  secure  the 
payment  of  the  purchase-money  note,  a  mere  failure  to  pay  the  note  at  its 
maturity  will  not  work  a  forfeiture  of  the  vendee's  rights,  and  authorize  the 
vendor  to  rescind  the  contract  of  sale:  Stitzle  v.  Evans,  74  Tex.  596. 

Waiver  or  Extinguishment  of  a  Vendor's  Lien:  See  note  to  Bell  v.  PeU,  14 
Am.  St.  Rep.  62.  A  vendor's  lien,  having  once  attached,  cannot  be  defeated 
except  by  the  voluntary  act  of  the  holder,  unless  the  rights  of  innocent  pur- 
chasers intervene:  Yetter  v.  Fitts,  113  Ind.  34.  The  lien-holder  may  waive 
his  vendor's  lien  by  su;cepting  a  distinct  and  independent  security,  such  as 
the  note  or  bond  of  a  third  person,  or  of  the  vendee  himself,  with  personal  se- 
curity, or  a  mortgage  on  other  lands,  or  a  pledge  of  stock,  as  collateral  secu- 
rity. In  every  case,  the  question  is  one  of  intention,  in  determining  which 
every  fact  and  circumstance  of  the  transaction  should  be  considered:  Jack- 
son V.  Stanley,  87  Ala.  270;  STpringfield  etc.  R.  R.  Co.  v.  Stewart,  51  Ark.  285. 
But  in  Davis  v.  Smith,  88  Ala.  596,  it  was  decided  that  where  a  husband  pur- 
chased lands,  acting  in  his  own  behalf,  or  as  agent  for  his  wife,  taking  the 
title  in  her  name,  and  using  the  money  of  the  wife  to  make  a  cash  payment, 
the  acceptance  of  his  note  for  the  unpaid  purchase-money  was  not  a  waiver 
of  the  vendor's  lien.  And  in  Dalian  v.  Rainey,  75  Tex.  516,  the  opinion  of 
the  court  was  to  the  effect  that  when  an  express  lien  for  unpaid  purchase- 
money  is  reserved  in  the  deed,  the  lien  may  be  enforced,  even  though  the 
land  ifl  conveyed  to  a  subsequent  purchaser,  and  after  an  agreement  be- 
tween the  original  vendor  and  vendee  for  an  extension  of  the  time  for  pay- 
ment of  the  purchase-money  notes,  no  matter  that  the  subsequent  purchaser 
was  not  a  party  to  the  contract  of  extension  of  payment,  aind  the  vendee  be- 
came insolvent  before  the  expiration  of  the  period  of  extension. 

A  vendor  may  be  estopped  to  assert  his  vendor's  lien,  as  where  the  owner  of 
ft  lot  conveyed  it  to  another  to  enable  the  latter  to  sell  or  mortgage  it,  with 
DO  intention  of  claiming  a  lien  against  the  mortgagee  or  purchaser,  and  after- 
wards sought  to  enforce  his  lien  against  a  subsequent  purchaser  from  hia 
grantee:  Strong  v.  Strong,  126  111.  301. 

Pakol  Testimony  to  Explain  or  Vary  Written  Contracts  executed 
by  agents:  Heffron  v.  Pollard,  73  Tex.  96;  15  Am.  St.  Rep.  764,  and  cases 
eited  in  note. 

Promissory  Note.  —  The  requisites  of  a  promissory  note  are,  that  it  be 
a  written  agreement  by  one  person  to  pay  another  person  absolutely  and 
unconditionally  a  specified  sum  of  money  at  a  time  named:  Fralick  v.  Nor- 
ton, 2  Mich,  130;  55  Am.  Dec.  56;  compare  Chandler  v.  Carey,  64  Mich.  237| 
S  Am.  St  Rep.  814,  and  note. 
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[83  Califobmia  246.] 

FiE«  Insurancb — Waivkr  of  Condition  as  to  Prepayment  of  Prehittm.— 
An  express  provision  in  a  policy  of  insurance  that  the  company  shall  nol 
be  liable  thereon  nntil  the  premium  is  actually  paid  is  waived  by  the 
unconditional  delivery  of  the  policy  to  the  assured  as  a  completed  and 
executed  contract  under  an  express  or  implied  agreement  that  a  credit 
shall  be  given  for  the  premium,  and  in  such  case  the  company  is  liable 
for  a  loss  which  may  occur  during  the  period  of  the  credit. 

Ptre  Insurance  —  Waiver  by  Agent  of  Payment  of  Premium.  — A  Local 
Insurance  Aqbnt  who  has  power  to  extend  credit  upon  the  premium, 
and  who  represents  the  full  power  of  the  company  to  make  binding  con< 
tracts  of  insurance  by  countersigning  and  delivering  policies,  and  who 
countersigns  and  delivers  a  policy  unconditionally  as  a  completed  con- 
tract, under  a  specific  agreement  for  the  payment  of  the  premium  at  a 
future  date,  thereby  waives,  to  the  full  extent  to  which  the  company 
could  then  have  waived,  the  actual  payment  of  the  premium  as  a  con- 
dition precedent  to  its  liability  on  the  policy. 

Fbb  Insurancb  —  Acknowledgment  of  Receipt  of  Premium  as  Estoppel 
against  Company. — Where  an  insurance  policy  contains  a  formal  re- 
ceipt of  the  premium,  its  unconditional  delivery  is  conclusive  evidence 
of  payment  so  as  to  estop  the  company  from  denying  the  validity  of  the 
policy,  notwithstanding  the  declaration  in  it  that  it  shall  not  be  binding 
until  the  premium  is  actually  paid.  The  same  result  follows  where  the 
policy  is  delivered  as  a  valid  and  completed  contract  upon  a  considera- 
tion expressed  therein,  the  receipt  of  which  is  impliedly  acknowledged, 
an  authorized  credit  having  been  agreed  upon  as  an  equivalent  or  substi- 
tute for  a  cash  payment,  there  also  being  a  promise  to  pay  the  premium 
in  future  in  consideration  of  the  contract  to  insure. 

Fire  In.surance  —  Remedy  for  Unauthorized  Term  of  Credit  on  Pre- 
mium.—  The  giving  of  any  credit  on  the  payment  of  premium  by  an 
authorized  agent  of  the  company  is  a  waiver  of  actual  payment  as  a 
condition  precedent  to  its  liability;  and  the  only  remedy  of  the  com- 
pany, after  the  term  of  credit  has  expired,  is  to  rescind  or  cancel  the 
policy  for  non-payment  within  the  term  upon  personal  notice  to  the 
insured. 

Ftbe  Insurancb  —  Cancellation  of  Policy  for  Non-paymbnt  of  Pre- 
mium —  NoTiCB.  —  When  credit  is  given  by  an  insurance  company  for 
the  payment  of  the  premium,  it  has  no  right  to  cancel  the  policy  for 
non-payment,  except  by  putting  the  insured  in  default  and  giving  him 
personal  notice.  If  such  notice  is  sent  by  mail,  and  not  received,  the 
cancellation  for  such  non-payment  is  ineffective.  Notice  of  cancellation 
to  the  agent  who  negotiated  the  policy  will  not  bind  the  assured,  nor 
will  notice  to  any  one,  other  than  the  person  obligated  to  pay  the  pre- 
mium. 

ViBB  Insurancb  —  Power  of  Agent  to  Waive  Conditions  in  Policy.  — 
A  local  insurance  agent,  clothed  with  authority  to  receive  proposals  for 
insurance  and  to  countersign  and  deliver  policies  within  his  territory,  is 
presumed  to  have  the  power  of  the  company,  within  such  territory,  to 
waive  the  immediate  payment  of  premiums,  and  to  make  contracts  for 
credit. 
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PiRB  Insueancb  —  General  Agent,  Who  is,  having  Power  to  Waivt? 
Cash  Payment  of  Premium.  —  An  insurance  agent  who,  under  general 
instractioQ  from  the  home  oflSce,  has  authority,  within  certain  territory, 
to  deliver  policies  and  receive  premiums,  is  a  general  agent,  and  has  au- 
thority to  waive  cash  payments  of  premiums.  Hia  powers  cannot  be 
limited  by  instructions  not  communicated  to  the  insured. 

PiKB  Insurance  —  Company  Bound  by  Acts  of  Agent  in  Excess  of  his 
Authority.  —  Where,  by  the  terms  of  an  insurance  policy,  a  particular 
insurance  agent  is  to  countersign  it  to  make  it  valid,  so  that  the  insured 
must  deal  with  him,  and  no  one  else,  he  represents  the  power  of  the  com- 
pany, so  that  any  policy  which  he  countersigns  binds  the  company  to  any 
person  insured  through  his  agency,  who  has  no  notice  of  any  limitation 
of  bis  power,  though  he  may  have  exceeded  his  authority  and  violated 
his  duty  to  his  principal. 

FiKB  Insurance  —  Company  Bound  by  Acts  of  Local  Agent  in  Excess 
OF  Authority.  —  A  local  insurance  agent,  having  ostensible  general  au- 
thority to  solicit  applications  and  make  contracts  for  insurance,  and  to 
receive  first  premiums,  binds  the  company  by  any  acts  or  contracts 
within  the  general  scope  of  his  apparent  authority,  notwithstanding  aa 
actual  excess  thereof. 

Fere  Insurance  —  Credit  for  Premium — Tender  of  Premium  aiter 
Loss.  —  A  tender  of  payment  of  the  premium  on  a  policy  of  insurance, 
though  made  after  loss,  but  within  the  term  for  which  credit  has  been 
given,  is  a  sufficient  compliance  with  a  condition  that  payment  is  a  con- 
dition precedent  to  recovery.  The  company  cannot  refuse  such  tender, 
and  then  successfully  insist  upon  a  nonsuit  because  the  premium  was 
not  actually  paid. 

PiRB  Insurance — Waiver  of  Conditions  Precedent  by  Agent.  —  The 
insured  is  not  bound  to  take  notice  of  conditions  in  the  policy,  that  the 
premium  must  be  actually  paid,  nor  that  the  waiver  of  condition  must 
be  indorsed  in  writing  on  the  policy,  when  it  is  executed  and  delivered 
to  him  as  a  valid  and  completed  contract  by  an  agent  having  authority 
to  countersign  it,  and  who,  before  or  at  the  time  of  the  delivery  of  it, 
has  given  the  insured  a  credit  upon  the  premium  by  parol.  If  a  loss  oc- 
curs, in  such  case,  before  the  credit  expires,  the  company  is  bound,  not- 
withstanding the  agreement  for  credit  was  not  indorsed  upon  the  policy. 
The  limitation  upon  the  power  of  the  agent  to  waive  such  condition  ap- 
plies only  after  the  policy  has  been  delivered  as  an  executed  contract. 

FlRB  Insurance  —  Waiver  of  Conditions  Precedent  by  Agent  — 
Knowledge  of  Agent  is  Knowledge  of  Company.  —  Where  any 
fact  which  would  constitute  a  breach  of  a  condition  precedent  to  any 
liability  of  the  company  on  the  policy  of  insurance  is  fully  known  to  its 
agent,  local  or  general,  who  is  authorized  to  consummate  the  contract 
of  insurance,  the  agent's  knowledge  is  the  knowledge  of  the  company, 
and  his  act  in  executing  the  policy,  as  a  valid  and  completed  contract,  is 
an  exercise  of  the  power  of  the  company,  and  constitutes  a  waiver  by  it 
of  such  condition  precedent  and  of  the  general  requirement  that  waivers 
of  conditions  expressed  in  the  policy  shall  be  in  writing  indorsed  thereon. 

PiRB  Insurance  —  CoNTRAcrs  Limiting  Waiver  of  Conditions  —  Power 
OF  Agents  to  Waive.  —  An  insurance  company  cannot  so  limit  its  capa- 
city to  contract  by  general  stipulations  against  waiver  of  conditions,  or 
that  its  contracts  or  waivers  must  be  in  writing,  that  it  cannot,  by  ita 
agents,  make  an  oral  contract  or  an  oral  waiver,  not  forbidden  by  the 
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statute  of  frands;  and  whether  the  agent  had  the  power  to  make  sncb 
contract  or  to  waive  the  condition,  notwithstanding  the  provision  in  the 
policy  requiring  a  writing,  is  a  question  of  fact. 

FiBB  Inscramcb  —  Waiver  or  Conditions  bt  Agbnt.  —  A  local  insurance 
agent  clothed  with  general  power  to  solicit  and  consummate  contracts 
of  insurance  stands  in  the  stead  of  the  company,  and  represents  ita 
whole  power  to  give  validity  to  the  contracts  which  he  is  authorized  to 
execute  and  deliver,  and  to  waive  conditions  precedent  to  liability  by 
oral  agreement,  including  the  condition  as  to  the  mode  of  waiver  of  such 
conditions  precedent,  by  indorsement  in  writing  on  the  policy,  so  far  as 
to  estop  the  company  from  questioning  its  original  liability  on  the 
ground  that  the  waiver  made  at  the  time  of  the  delivery  of  the  policy 
was  not  indorsed  upon  it. 

WiBM  Insuranob  —  Waiter  op  Condition  as  to  Arbitration  of  Loss.  — 
Where  a  fire  insurance  policy  provides  for  arbitration  of  the  amount  of 
loss  on  failure  of  the  parties  to  agree  thereon,  no  arbitration  is  contem- 
plated  or  required  except  in  that  event;  and  if,  after  loss,  the  requisite 
proofs  of  the  amount  are  furnished  the  company,  and  it  does  not  object 
to  such  amount  of  loss,  or  the  proofs  thereof,  but  denies  its  liability  on 
the  ground  that  the  policy  does  not  exist,  and  was  canceled  before  loss, 
this  is  sufficient  evidence  that  the  company  acquiesced  in  the  amount  of 
loss  claimed,  and  thereby  waived  its  right  to  have  it  determined  by 
arbitration. 

Louttit,  Woods,  and  Levinshyj  for  the  appellants. 

/.  C.  Campbell  and  P.  W.  Bennett,  for  the  respondent. 

Vanclief,  C.  The  action  is  upon  a  policy  of  insurance,  and 
the  appeal  is  from  a  judgment  of  nonsuit. 

The  grounds  of  defendant's  motion  for  nonsuit,  and  upon 
which  the  motion  was  granted,  are  presented  by  a  bill  of  ex- 
ceptions, and  the  record  discloses  the  following  facts: — 

The  defendant  is  a  foreign  fire  insurance  corporation  doing 
business  as  such  in  this  state,  having  general  agents  for  the 
state  located  in  San  Francisco,  and  a  duly  appointed  local 
agent  for  the  county  of  San  Joaquin,  located  at  Stockton.  On 
May  2,  1887,  plain tifiFs  verbally  applied  to  the  Stockton  agent 
for  a  policy  of  insurance  upon  their  frame  barn,  wind-mill, 
tank,  and  tank-house,  situated  about  two  miles  southeast  of 
Banta,  in  San  Joaquin  County.  The  land  upon  which  these 
buildings  stood  was  the  property  of  G.  W.  Trahern, — the  father 
of  one  of  the  plaintiffs,  —  who  had  permitted  plaintiffs  to  erect 
the  buildings  thereon;  but  the  buildings  were  the  property  of 
plaintiffs,  who  resided  upon  the  land,  and  used  and  occupied 
the  buildings.  At  the  time  the  insurance  was  applied  for,  the 
local  agent  was  informed  that  the  land  belonged  to  Trahern. 
The  policy,  as  applied  for,  was  issued  insuring  the  buildings 
for  the  term  of  five  years  froni  May  1,  1887;  the  insurance  on 
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the  barn  being  for  one  thousand  dollars,  and  upon  the  other 
structures  for  two  hundred  dollars.  The  policy  does  not  refer 
to  the  ownership  of  the  land  on  which  the  buildings  stood. 

On  September  5,  1887,  the  barn  was  totally  destroyed  by 
fire;  and  it  was  admitted  that  when  destroyed  it  was  of  the 
value  of  one  thousand  dollars.  Notice  and  proof  of  the  loss 
were  duly  given  and  made  by  plaintiffs,  upon  receipt  of  which 
the  defendant,  without  questioning  the  amount  of  the  loss,  de- 
nied all  liability  on  the  policy.  No  offer  or  request  was  made 
by  either  party  to  submit  the  question  as  to  amount  of  the  loss 
to  arbitration.  At  the  time  of  the  fire  and  loss  no  part  of  the 
premium  had  been  actually  paid;  but  it  was  in  evidence  that 
the  local  agent  of  the  defendant,  at  the  time  the  policy  was 
issued  and  delivered,  verbally  agreed  and  promised  to  give  the 
plaintiffs  a  credit  on  the  premium  until  October  1,  1887,  and 
that  the  policy  was  taken  by  plaintiffs  with  that  understanding 
and  upon  that  condition,  though  the  agreement  for  such  credit 
was  not  indorsed  in  writing  upon  the  policy.  The  policy  was 
countersigned  by  the  local  agent  and  delivered  to  plaintiffs  on 
May  24,  1887.  It  was  admitted  that  it  was  the  custom  of  de- 
fendant to  allow  its  agents  to  give  credit  for  premiums  for  the 
term  of  sixty  days;  and  it  was  proved  that  the  local  agent 
was,  by  virtue  of  his  appointment,  made  responsible  for  the 
collection  of  all  premiums  on  policies  issued  by  him.  On  June 
25, 1887,  the  local  agent  mailed  to  plaintiffs  at  Banta  a  written 
notice  stating  that  "the  premium  on  policy  No.  73,143,  on 
barn,  tank,  etc.,  $1,200,  amounting  to  $73.50,  on  five  years' 
policy,  falls  due  on  the  1st  of  July,  and  our  instructions  from 
the  home  office  are  imperative  to  collect  in  sixty  days,**  and 
inclosed  in  the  same  envelope  was  a  notice  that  "  unless  the 
premium  thereon  shall  be  paid  on  or  before  twelve  o'clock, 
noon,  of  July  1,  1887,  we  shall  cancel  the  insurance  under  said 
policy  on  our  books  for  non-payment  of  premium,  without  fur- 
ther notice,  and  terminate  our  liability  thereunder  from  that 
date."  It  was  proved  that  there  was  a  regular  daily  com- 
munication by  mail  between  Stockton  and  Banta,  but  neither 
of  the  plaintiffs  actually  received  said  notice.  At  the  expira- 
tion of  the  time  named  in  the  notice,  the  premium  being  still 
unpaid,  the  general  agents  of  defendant  at  San  Francisco 
made  an  entry  in  the  books  in  their  office  to  the  effect  that  the 
policy  was  canceled;  but  no  notice  of  the  cancellation  was 
given  to  either  of  the  plaintiffs.  On  September  30,  1887, 
plaintiffs  tendered  to  the  local  agent  of  defendant  the  ful] 
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amount  of  the  premium,  which  he  refused  to  receive.  The 
pleadings  admit  that  the  amount  of  the  premium  was  there- 
upon immediately  deposited  by  plaintiffs  subject  to  the  order 
of  defendant,  and  that  defendant  was  notified  in  writing  of 
such  deposit,  and  payment  of  the  amount  to  defendant  is  of- 
fered in  the  complaint. 

The  policy  recites  a  consideration  of  $73.50,  but  does  not 
expressly  acknowledge  receipt  of  payment.  It  contains  the 
usual  conditions  of  fire  policies  as  to  the  use  and  occupancy  of 
the  premises.  The  following  clauses  are  the  only  ones  rele- 
vant to  the  points  to  be  considered:  — 

"  The  company  shall  not  be  liable  by  virtue  of  this  policy, 
or  any  renewal  thereof,  until  the  premium  therefor  be  actually 
paid." 

"  The  use  of  general  terms,  or  anything  less  than  a  distinct 
specific  agreement,  clearly  expressed  and  indorsed  on  this 
policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  therein." 

"  The  insurance  may  be  terminated  at  any  time,  at  the  op- 
tion of  the  company,  on  giving  notice  to  that  effect  and  refund- 
ing a  ratable  proportion  of  the  premium  for  the  unexpired 
term  of  the  policy." 

"  The  amount  of  solid  value  and  of  damage  to  the  property 
....  may  be  determined  by  mutual  agreement  between  the 
company  and  the  assured,  or,  failing  to  agree,  the  same  shall 
be  submitted  to  competent  and  impartial  arbitrators." 

*'  It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the  re- 
covery of  any  claim  by  virtue  of  this  policy  shall  be  sustainable 
by  any  court  of  law  or  chancery  until  after  an  award  shall 
have  been  obtained  fixing  the  amount  of  such  claim  in  the 
manner  above  provided." 

"  In  witness  whereof,  the  Phoenix  Insurance  Company  has 
caused  these  presents  to  be  signed  by  its  president  and  attested 
by  its  secretary,  in  the  city  of  Brooklyn,  county  of  Kings,  New 
York;  but  the  same  shall  not  be  binding  until  countersigned 
by  Henry  C.  Keyes,  agent  for  the  company  at  Stockton. 

'*  Stephen  Cbowell,  President. 

"  Philander  Shaw,  Secretary. 

"  Countersigned  at  Stockton  this  twenty-fourth  day  of  May, 
1887.  Henry  C.  Keyes,  Agent." 

1.  The  defendant  contends  that  there  is  no  liability  upon 
the  policy,  because  the  premium  was  not  actually  paid  before- 
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the  loss,  and  because  the  agreement  for  credit  was  not  indorsed 
in  writing  upon  the  policy. 

It  seems  to  be  settled  by  a  controlling  preponderance  of  au- 
thority that  an  express  provision  in  a  policy  of  insurance  that 
the  company  shall  not  be  liable  on  the  policy  until  the  pre- 
mium be  actually  paid  is  waived  by  the  unconditional  delivery 
of  the  policy  to  the  assured  as  a  completed  and  executed  con- 
tract under   an  express  or  implied  agreement  that  a  credit 
shall  be  given  for  the  premium,  and  that  in  such  case  the 
company  is  liable  for  a  loss  which  may  occur  during  the  period 
of  the  credit:  Boehen  v.  Williamshurgh  City  Ins.  Co.,  35  N.  Y. 
131;  90  Am.  Dec.  787;   Wood  v.  Poughkeepsie  M.  Ins.  Co.,  32 
N.  Y.  619;  Goit  v.  National  P.  Ins.  Co.,  25  Barb.  190;  Trustees 
of  Baptist  Church  v.  Brooklyn  Ins.  Co.,  18  Barb.  69;  Sheldon 
V.  Atlantic  Fire  <k  M.  Ins.  Co.,  26  N.  Y.  460;  84  Am.  Dec.  231; 
Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y.  117;  10  Am.  Rep.  566; 
Bowman  v.  Agricultural  Ins.  Co.,  59  N.  Y.  521;  Church  v.  La- 
fayette Fire  Ins.  Co.,  66  N.  Y.  222;   Washoe  Tool  Mfg.  Co.  v. 
Hibernia  Ins.  Co.,  66  N.  Y.  613;  Latiox  v.  Germania  Ins.  Co., 
27  La.  Ann.  113;  Pino  v.  Merchants^  Mutual  Ins.  Co.,  19  La. 
Ann.  233;  92  Am.  Dec.  529;  Miss.  Val.  Life  Ins.  Co.  v.  Neyland, 
9  Bush,  439;  Heaton  v.  Manhattan  Fire  Ins.  Co.,  7  R.  I.  506; 
Eagan  v.  JEtna  Fire  Ins.  Co.,  10  W.  Va.  583;  Hodge  v.  Security 
Ins.  Co.,  33  Hun,  584;  O'Brien  v.  Union  Mut.  Ins.  Co.,  22  Fed. 
Rep.  586;    Tennant  v.   Travelers  Ins.  Co.,  31  Fed.  Rep.  322; 
Knickerbocker  L.  Ins.  Co.  v.  Norton,  96  U.  S.  234;   Young  v. 
Hartford  Fire  Ins.  Co.,  45  Iowa,  378;  24  Am.  Rep.  784;  Ball 
and  Sage  Wagon  Co.  v.  Aurora  Ins.  Co.,  20  Fed.  Rep.  232;  Post 
v.  JEtna  Ins.  Co.,  43  Barb.  351;   Van  Schoick  v.  Niagara  Ins. 
Co.,  68  N.  Y.  440. 

The  reason  for  this  rule  is  well  expressed  in  the  case  last 
last  above  cited,  as  follows:  "The  fact  that  the  insurer  de- 
livered to  the  insured  the  written  contract  as  the  consummated 
agreement  between  them,  and  did  not  then  exact  present  pay- 
ment of  the  premium  as  a  necessary  precedent  to  delivery, 
was  too  plainly  in  contradiction  with  the  condition  for  prepay- 
ment for  it  to  be  supposed  that  it  was  meant  by  the  insurer  or 
supposed  by  either  party  to  make  that  condition  a  potent  part 
of  the  contract It  would  be  imputing  a  fraudulent  in- 
tent to  the  defendant  in  this  case  to  say  or  to  think  that  they 
did  not  mean,  when  they  delivered  this  policy  to  the  plaintiff, 
to  give  him  a  valid  and  binding  contract  of  insurance,  or  that 
■they  iid  not  mean  that  he  should  believe  that  he  had  one,  or 
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that  they  did  not  suppose  that  he  did  so  believe."  In  Ameri- 
can Central  Ins.  Co.  v.  McCrea,  8  Lea,  520,  41  Am.  Rep.  647, 
it  is  said:  "  It  seems  to  be  well  settled  that  when  a  contract  of 
insurance  is  executed  with  a  full  knowledge  of  an  existing 
fact  which  would  render  it  void  under  a  condition  precedent 
embodied  therein,  the  condition  of  its  breach  will  be  considered 
as  waived,  because,  otherwise,  it  would  be  an  unmeaning  form, 
the  only  effect  of  which  would  be  to  deceive  and  defraud." 

In  Tennant  v.  Travelers  Ins.  Co.,  31  Fed.  Rep.  322,  Ross,  J.,  holds 
that  an  extension  of  credit  for  an  insurance  premium  pursuant 
to  custom,  by  an  agent  having  power  to  countersign  a  renewal 
receipt  upon  a  life  policy,  made  the  renewal  of  the  policy  bind- 
ing in  favor  of  the  assured,  notwithstanding  the  terms  of  the 
policy  making  the  actual  payment  of  the  premium  a  condition 
precedent  to  the  binding  force  of  the  renewal,  and  notwith- 
standing the  death  of  the  insured  before  the  payment  of  the 
premium;  and  assigns  as  the  reason  for  so  holding  that  "it 
would  manifestly  operate  as  a  fraud  upon  him  to  hold  that 
the  insurance  did  not  become  operative  until  the  premium  was 
actually  paid."  It  should  also  be  remarked  that  it  would  be 
manifestly  unjust  for  an  insurance  company  which  extends  the 
time  for  the  payment  of  the  premium  upon  an  executed  and 
delivered  policy  to  charge  the  full  amount  of  premium  upon 
the  risk  for  the  entire  period  covered  by  the  policy,  and  to  ac- 
cept such  full  amount  at  the  expiration  of  that  period  if  no 
loss  occurred  meanwhile,  and  yet  to  deny  the  validity  of  the 
policy  and  its  liability  upon  it  during  the  period  of  credit  in 
case  a  loss  should  occur  during  that  period. 

In  this  case  the  local  agent  of  defendant  at  Stockton  had 
unquestionable  power  to  extend  a  credit  upon  the  premium  for 
the  period  of  at  least  sixty  days.  He  represented  the  full 
power  of  the  company  to  make  a  consummated  and  binding  con- 
tract of  insurance  by  countersigning  and  delivering  the  policy; 
and  when  he  countersigned  and  delivered  it  unconditionally 
as  a  completed  contract,  under  a  specific  agreement  for  pay- 
ment of  the  premium  at  a  future  date,  he  thereby  waived,  to 
the  full  extent  to  which  the  company  itself  could  then  have 
waived,  the  actual  payment  of  the  premium  as  a  condition 
precedent  to  its  liability  on  the  policy.  "  An  insurance  agent 
clothed  with  authority  to  make  contracts  of  insurance  or  t9 
issue  policies  stands  in  the  stead  of  the  company  to  the  as- 
sured " :  Rivara  v.  Queen^s  Ins.  Co.,  62  Miss.  728. 

In  Universal  F.  Ins.  Co.  v.  Block,  109  Pa.  St.  538,  it  was  held 
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that  the  countersignature  of  an  authorized  agent  upon  a  policy 
which  is  unconditionally  delivered  by  him  to  the  insured,  and 
which,  by  its  terms,  require  such  countersigning  to  make  it 
valid,  is  a  virtual  acknowledgment  of  the  receipt  of  premium, 
and  estops  the  company  to  deny  the  validity  of  the  policy 
upon  the  ground  that  the  premium  was  not  actually  received 
by  the  officers  of  the  company. 

The  policy  in  this  case  does  not  formally  express  receipt  of 
premium,  but  it  recites  a' consideration  of  $73.50  for  the  con- 
tract of  insurance,  and  declares  that  the  policy  shall  not  be 
binding  until  countersigned  by  the  agent  at  Stockton,  and 
thus  impliedly  authorizes  him  to  consummate  a  binding  con- 
tract of  insurance  for  the  consideration  expressed.  If  the 
policy  had  contained  a  formal  receipt  of  premium,  its  uncon- 
ditional delivery  would  have  been  conclusive  evidence  of  pay- 
ment, BO  as  to  have  estopped  the  defendant  from  denying  the 
validity  of  the  policy,  notwithstanding  the  declaration  in  it 
that  it  shall  not  be  binding  until  the  premium  is  actually 
paid:  Civ.  Code,  sec.  2598;  Basch  v.  Humboldt  etc.  Ins.  Co.,  35 
N.  J.  L.  429;  Prov.  Life  Ins.  Co.  v.  Fennell,  49  111.  180;  and 
upon  principle  the  same  result  should  follow  where  the  policy 
is  delivered  as  a  valid  and  completed  contract  upon  a  consid- 
eration expressed  therein,  the  receipt  of  which  is  impliedly 
acknowledged,  an  authorized  credit  having  been  agreed  upon 
as  an  equivalent  and  substitute  for  cash  payment.  The  prom- 
ise to  pay  the  premium  at  a  future  time  was  a  sufficient  con- 
sideration for  the  contract  to  insure,  as  there  can  be  no  question 
that  the  promise  to  pay  at  a  future  day  was  binding  on  the 
plaintiffs,  and  could  have  been  enforced  by  the  defendant. 

It  is  no  answer  to  this  to  say  that  the  Stockton  agent  was  not 
authorized  to  give  so  long  a  credit  as  that  given  in  this  case, 
—  from  May  2  to  October  1, 1887, — but  was  limited  to  a  credit 
of  sixty  days;  for  it  is  sufficient  that  he  had  authority  to  give 
a  credit  of  sixty  days.  The  credit  given  was  a  valid  credit  for 
sixty  days,  at  least,  and  the  giving  of  any  credit  by  authority  of 
the  company  was  a  waiver  of  actual  payment  as  a  condition 
precedent  to  the  liability  of  the  company.  The  only  remedy  of 
the  company  thereafter  was  to  rescind  or  to  cancel  the  policy 
for  non-payment  of  the  premium  within  the  sixty  days,  upon 
4)ersonal  notice  to  the  plaintiffs,  which  the  bill  of  exceptions 
shows  was  not  received  by  either  of  the  plaintiffs.  When 
credit  is  given  by  an  insurance  company,  it  has  no  right  to 
cancel  the  policy  for  non-payment  of  premium,  except  after 
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putting  the  insured  in  default:  Latiox  v.  Germania  Ins.  Co.j  27 
La.  Ann.  113;  and  personal  notice  of  intended  cancellatiocb 
must  be  given  to  the  insured:  London  etc.  Ins.  Co.  v.  Turnhully, 
86  Ky.  230. 

If  the  notice  is  sent  by  mail,  and  not  received,  as  in  this 
case,  the  cancellation  for  non-payment  of  premium  is  inefifect- 
ive:  Mullen  v.  Dorchester  Mutual  F.  Ins.  Co.,  121  Mass.  171. 
Notice  of  cancellation  to  the  agent  who  negotiated  the  policy- 
will  not  bind  the  assured:  Grace  v.  American  Centred  Ins.  Coi^. 
109  U.  S.  278;  Mutual  Assurance  Society  v.  Scottish  U.  &  N- 
Ins.  Co.,  84  Va.  116;  London  &  L.  F.  Ins.  Co.  v.  Turnbull,  S6^ 
Ky.  230;  nor  to  any  other  person  than  the  one  obligated  to  pay 
the  premium:  Chadbourne  v.  German-American  Ins.  Co.f  81 
Fed.  Rep.  533. 

Again,  the  local  agent  at  Stockton,  being  clothed  with  gen- 
eral power  to  receive  proposals  for  insurance,  and  to  counter- 
sign  and  deliver  policies  in  San  Joaquin  County,  is  presumed 
to  have  the  power  of  the  company  within  that  county  to  waive 
the  immediate  payment  of  premiums,  and  to  make  contracts 
for  credit:  Ball  and  Sage  Wagon  Co.  v.  Aurora  F.  dt  M.  Ins.  Co.%. 
20  Fed.  Rep.  232;  Post  v.  JEtna  Ins.  Co.,  43  Barb.  351. 

Whether  an  agent  has  general  or  only  particular  powers  i» 
not  determined  by  simply  calling  him  a  local  agent:  Murphy 
V.  Southern  L.  Ins.  Co.,  3  Baxt.  448;  27  Am.  Rep.  761.  An 
agent  who,  under  general  instruction  from  the  home  offices^ 
has  authority  within  a  certain  territory  to  deliver  policies  andi 
receive  premiums  is  a  general  agent,  and  has  authority  to 
waive  cash  payment:  Southern  Life  Ins.  Co.  v.  Booker,  9  Heisk 
606;  24  Am,  Dec.  344.  A  local  insurance  agent  is  presumed 
to  have  power  co-extensive  with  the  business  intrusted  to  his 
care,  and  his  powers  will  not  be  narrowed  by  limitations  not 
communicated  to  the  person  with  whom  he  deals:  Baubie  t. 
JEtna  Ins.  Co.,  2  Dill.  156.  Where  by  the  terms  of  a  policy  » 
particular  local  agent  is  to  countersign  it  to  make  it  valid,  so 
that  the  insured  must  deal  with  him,  and  no  one  else,  he  rep- 
resents the  power  of  the  company,  so  that  any  policy  which  he 
countersigns  binds  the  company  to  any  person  insured  through 
his  agency  who  has  no  notice  of  limitation  of  his  power,  though 
he  may  have  exceeded  his  authority  and  violated  his  duty  to- 
his  principal:  Westchester  F.  Ins.  Co.  v.  Earle,  33  Mich.  151-153; 
Viele  v.  Germania  Ins.  Co.,  26  Iowa,  58;  96  Am.  Dec.  83;  Mur~ 
phy  V.  Southern  L.  Ins.  Co.,  3  Baxt.  440;  27  Am.  Rep.  761; 
Whited  V.  Germania  Ins.  Co.,  76  N.  Y.  415;  32  Am.  Rep.  330l 
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A  local  agent  having  ostensible  general  authority  to  solicit 
applications  and  make  contracts  for  insurance,  and  to  receive 
first  premiums,  binds  his  principal  by  any  acts  or  contracts 
within  the  general  scope  of  his  apparent  authority,  notwith- 
etanding  an  actual  excess  of  authority:  Union  Mut.  L.  Ins.  Co. 
V.  Wilkinson,  13  Wall.  234;  Miss.  Valley  L.  Ins.  Co.  v.  Neyland^ 
9  Bush,  436;  Rivara  v.  Queen's  Ins.  Co.,  62  Miss.  721;  American 
Cent.  Ins.  Co.v.McLanathan,  11  Kan.  533;  Continental  Ins. 
Co.  V.  Kasey,  25  Gratt.  271;  18  Am.  Rep.  681;  Wheaton  v. 
North  British  etc.  Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep.  216; 
Nat.  Mut.  F.  Ins.  Co.  v.  Barnes,  41  Kan.  161;  Western  Ins.  Co. 
V.  Hogv^y  41  Kan.  524.  By  the  authorities  above  cited,  it  ap- 
pears that  the  plainti£fs  were  entitled  to  the  whole  term  of  the 
credit  for  which  they  contracted  through  the  defendant's  local 
agent,  and  could  not  thereafter  be  put  in  default  for  a  failure 
to  pay  or  tender  the  premium  before  the  expiration  of  the 
period  of  credit  actually  given.  That  credit  from  May  2 
until  October  1,  1887,  was  actually  given,  must  be  assumed  as 
a  fact  for  the  purposes  of  the  motion  for  a  nonsuit,  it  appear- 
ing, from  the  bill  of  exceptions,  that  evidence  to  that  efiFect  wa^ 
given  on  behalf  of  the  plaintififs,  without  any  counter-evidence 
whatever,  unless  the  contents  of  the  letter  addressed  to  the 
plaintiffs  by  the  defendant's  agent  at  Stockton  may  be  so 
construed.  That  letter  only  purports  to  notify  them  that  "  in- 
structions from  the  home  office  are  imperative  to  collect  in 
sixty  days,"  and  that  the  premium  "  falls  due  on  the  1st  of 
July," —  two  months  after  the  policy  was  delivered,  —  thus 
clearly  indicating  that  a  credit  of  sixty  days  had  been  given 
with  the  sanction  of  the  company;  but  as  the  letter  was  not 
received  by  the  plaintiffs,  it  can  have  no  effect  as  evidence 
against  them  for  any  purpose.  It  also  appears  by  the  terms 
of  the  written  appointment  of  the  local  agent  that  he  was 
made  responsible  to  the  company  for  the  collection  of  all 
premiums  on  policies  issued  by  him,  and  that  it  was  the  cus- 
tom of  the  company  to  allow  its  agents  to  give  a  credit  of  sixty 
days  on  premiums.  From  these  facts  it  may  fairly  be  inferred 
that  the  company  was  content  to  substitute  the  personal  lia- 
bility of  the  agent  for  the  condition  of  prepayment  of  the 
premium:  Elkins  &  Co.  v.  Susquehanna  F.  Ins.  Co.,  113  Pa.  St. 
386-394;  Lebanon  Mut.  Ins.  Co.  v.  Hoover,  113  Pa.  St.  591;  67 
Am.  Rep.  511;  Susquehanna  F.  Ins.  Co.  v.  Elkins,  124  Pa.  St. 
484;  10  Am.  St.  Rep.  608. 

It  is  urged  by  respondent's  counsel  that  actual  payment  of 
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the  premium  is  a  condition  precedent  to  a  recovery  upon  the 
policy,  notwithstanding  an  agreement  for  credit,  and  that  it 
was  80  decided  in  Bergaon  v.  Builders'  Ins.  Co.,  38  Cal.  546. 
But  it  appeared  in  that  case  that  issue  was  taken  on  the  fact 
of  payment,  and  that  there  never  was  any  actual  payment  ot 
tender  of  the  whole  premium,  and  that  the  policy  was  canceled 
for  non-payment  of  a  part  of  the  premium  within  the  period 
of  the  credit  given  by  the  company,  and  after  due  notice. 
The  case  also  holds  that  an  acknowledgment  of  the  receipt  of 
the  premium  in  a  delivered  policy  may  be  contradicted  so  as 
to  defeat  a  recovery  upon  the  policy;  but  this  rule  has  been 
changed  by  section  2598  of  the  Civil  Code.  The  decision  in 
that  case  is  no  authority  against  the  position  that  a  tender  of 
payment  of  the  premium  in  full,  within  the  term  of  the  credit 
allowed,  is  a  sufficient  compliance  with  the  condition  of  pay- 
ment to  sustain  an  action  on  the  policy.  The  company  can- 
not refuse  such  a  tender,  and  then  successfully  insist  upon  a 
nonsuit  because  the  premium  was  not  actually  paid:  Eagan 
V.  yEtna  F.  &.  M.  Ins.  Co.,  10  W.  Va.  588;  Boehen  y.  Williams- 
burgh  City  In*.  Co.,  35  N.  Y.  132;  90  Am.  Rep.  787;  Bodine  v. 
Exchange  F.  Ins.  Co.,  51  N.  Y.  119;  10  Am.  Rep.  566;  Civ. 
Code,  sec.  1485. 

2.  The  next  important  question  relates  to  the  effect  of  the 
provision  in  the  policy  that  "  the  use  of  general  terms,  or 
anything  less  than  a  distinct  specific  agreement,  clearly  ex- 
pressed and  indorsed  on  this  policy,  shall  not  be  construed  as 
a  waiver  of  any  printed  or  written  condition  or  restriction 
herein."  So  far  as  such  a  provision  has  been  held  to  con- 
stitute a  limitation  upon  the  power  of  agents,  it  has  been  ap- 
plied to  cases  of  waiver  of  conditions  made  after  the  signing 
and  delivery  of  the  policy  as  a  consummated  contract,  such 
as  the  waiver  of  conditions  relating  to  assignment  of  the 
policy,  to  increase  of  risk,  or  to  occupancy  of  the  insured 
premises:  Shuggart  v.  Lycoming  F.  Ins.  Co., 55  Cal.  408;  Glad- 
ding V.  C.  F.  M.  I.  A.,  66  Cal.  6;  Ems  v.  Sun  Ins.  Co.,  67  Cal. 
621;  Walsh  v.  Hartford  F.  Ins.  Co.,  73  N.  Y.  5.  In  the  last 
case  cited  it  is  expressly  held  that  the  conclusion  that  such  a 
provision  limits  the  power  of  agents  after  the  policy  has  been 
delivered,  and  the  restriction  upon  their  power  to  waive  con- 
ditions as  to  the  use  or  vacancy  of  the  premises,  known  to  the 
insured,  "does  not  interfere  with  that  class  of  cases  which 
have  established  that  conditions  for  prepayment  of  premium 
and  the  like  which  enter  into  the  validity  of  the  contract  of 
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insurance  at  its  inception  may  be  waived  by  agents,  and  are 
waived  if  so  intended." 

It  has  been  expressly  adjudged  by  the  supreme  court  of 
Iowa,  in  a  well-considered  case,  that  the  insured  is  not  bound 
to  take  notice  of  conditions  in  the  policy  that  the  premium 
must  be  actually  paid,  nor  of  the  provision  that  the  waiver  of 
condition  must  be  indorsed  in  writing  on  the  policy  when  the 
policy  is  executed  and  delivered  to  him  as  a  valid  and  com- 
pleted contract  by  an  agent  having  authority  to  countersign 
it,  and  who,  before  or  at  the  time  of  the  delivery  of  it,  has 
given  the  insured  a  credit  upon  the  premium  by  parol;  and 
that  if  a  loss  occurs  in  such  case  before  the  credit  expires,  the 
company  is  bound,  notwithstanding  that  the  agreement  for 
credit  was  not  indorsed  upon  the  policy:  Young  v.  Hartford 
Fire  Ins.  Co.,  45  Iowa,  378;  24  Am.  Rep.  784. 

And  it  has  been  repeatedly  held  that  where  any  fact  which 
would  constitute  a  breach  of  a  condition  precedent  to  any 
liability  of  the  company  on  the  policy  is  fully  known  to  an 
agent  of  the  company,  local  or  general,  who  is  authorized  to 
consummate  the  contract  of  insurance,  the  knowledge  of  such 
agent  is  the  knowledge  of  the  company,  and  his  act  in  execut- 
ing and  delivering  the  policy  as  a  valid  and  completed  con- 
tract is  an  exercise  of  the  power  of  the  company,  and  constitutes 
a  waivor  by  the  company  of  such  condition  precedent,  and 
also  a  waiver  of  the  general  requirement  that  waivers  of  con- 
ditions expressed  in  the  policy  shall  be  in  writing  indorsed  on 
the  policy:  Van  Schoick  v.  Niagara  Fire  Ins,  Co.,  68  N.  Y.  434; 
Whited  V.  Oermania  Fire  Ins.  Co.,  76  N.  Y.  418-421;  32  Am. 
Rep.  380;  American  Ins.  Co.  v.  McCrea,  8  Lea,  613-520;  41 
Am.  Rep.  647;  Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458;  West- 
chester Fire  Ins.  Co.  v.  Earle,  33  Mich.  151-153;  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa,  58;  96  Am.  Dec.  83;  Murphy  v. 
Southern  Life  Ins.  Co.^  3  Baxt  440;  27  Am.  Rep.  761;  Gerb  v. 
Insurance  Co.,  1  Dill.  449;  Devine  v.  Home  Ins.  Co.,  32  Wis. 
471;  Pelkington  v.  National  Ins.  Co.,  55  Mo.  172;  Planters' 
Mut.  Ins.  Co.  V.  Lyons,  38  Tex.  253;  Peoria  Ins.  Co.  v.  Hall, 
12  Mich.  202;  Carroll  v.  Charter  Oak  Ins.  Co.,  38  Barb.  402; 
Warren  Mfg.  Co.  v.  ^tna  Ins.  Co.,  2  Paine,  501;  N.  E.  Fire 
Ins.  Co.  V.  Schettler,  38  111.  166.  It  is  also  well  settled  that  an 
insurance  company  cannot  so  limit  its  capacity  to  contract  by 
general  stipulations  against  waiver  of  conditions,  or  that  its 
contracts  ©r  waivers  must  be  in  writing,  that  it  cannot  by  Its 
agents  make  an  oral  contract  or  an  oral  waiver  not  forbidden 
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by  the  statute  of  frauds:  Trustees  of  Baptist  Church  v.  Brook- 
lyn Ins.  Co,,  19  N.  Y.  305;  Knickerbocker  L.  Ins.  Co.  v.  Norton, 
96  U.  S.  234;  Garrugi  v.  Atlantic  Fire  Ins.  Co.,  40  Ga.  141;  2 
Am.  Rep.  567;  Laniberton  v.  Conn.  Fire  Ins.  Co.,  39  Minn.  129; 
Westchester  Fire  Ins.  Co.  v.  Earle,  33  Mich.  153;  Reiner  v. 
Dwelling  House  /rw,  Co.,  74  Wis.  89;  Steen  v.  Niagara  Fire 
Ins.  Co.,  89  N.  Y.  326;  42  Am.  Rep.  297. 

Whether  or  not  any  particular  agent  has  the  general  power 
of  the  company  to  make  an  oral  contract  or  an  oral  waiver  of 
a  condition,  notwithstanding  the  provision  in  the  policy  re- 
quiring a  writing,  is  a  question  of  fact:  Insurance  Co.  v.  Nor- 
ton, 96  U.  S.  234;  Steen  v.  Niagara  Fire  Ins.  Co.,  89  N.  Y. 
326;  42  Am.  Rep.  297. 

The  authorities  before  cited  show  that  a  local  agent  who  is 
clothed  with  general  power  to  solicit  and  consummate  con- 
tracts of  insurance  within  a  certain  territory  stands  in  the 
stead  of  the  company,  and  represents  its  whole  power  to  give 
validity  to  the  contracts  which  he  is  authorized  to  execute  and 
deliver,  and  to  waive  conditions  precedent  to  liability  by  oral 
agreement,  including  the  condition  as  to  the  mode  of  waiver 
of  such  conditions  precedent.  In  this  case,  the  circumstance 
that  the  company  had  general  agents  for  the  state  located  at 
San  Francisco  does  not  affect  the  question,  since  it  conferred 
its  whole  power  in  regard  to  the  policy  in  question  upon  its 
agent  at  Stockton,  who  appears  to  have  received  his  appoint- 
ment and  instructions  directly  from  the  home  office,  in  the 
state  of  New  York,  and  who  signed  himself  as  the  direct 
agent  of  the  defendant  Of  the  authorities  hereinbefore  cited, 
the  following  directly  affirm  the  ostensible  power  of  such  a 
local  agent  to  bind  the  company  by  waiver  of  any  condition 
precedent  to  its  liability,  and  to  dispense  with  the  requirement 
that  such  waiver  shall  be  in  writing  indorsed  on  the  policy,  so 
far  as  to  estop  the  company  from  questioning  its  original  lia- 
bility on  the  ground  that  the  waiver  made  at  the  time  of  d«»- 
livery  of  the  policy  was  not  indorsed  upon  it:  Gerb  v.  Inswr^ 
ance  Co.,  1  Dill.  449;  Westchester  F.  Ins.  Co.  v.  Earle,  33  Mich. 
151-153;  Whited  v.  Germania  Fire  Ins.  Co.,  76  N.  Y.  418;  32 
Am.  Rep.  330;  Viele  v,  Germania  Ins.  Co.,  26  Iowa,  58;  96  Am. 
Dec.  83;  Murphy  v.  Southern  L.  Ins.  Co.,  3  Baxt.  440;  27  Am. 
Rep.  761;  American  Ins.  Co.  v.  McCrea,  8  Lea,  513-520;  41 
Am.  Rep.  647. 

3.  It  is  contended  by  counsel  for  respondent  that  the  judg- 
ment of  nonsuit  should  be  sustained  because  the  plaintiffs 
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did  not  demand  nor  obtain  an  award  of  arbitrators  as  to  the 
amount  of  loss.  This,  it  is  said,  was  a  condition  precedent  to 
a  right  to  maintain  this  action. 

No  arbitration  is  contemplated  or  required  by  the  terms  of 
the  policy,  except  in  case  of  a  failure  of  the  parties  to  agree 
upon  the  amount  of  the  loss.  After  the  fire,  and  within  the 
time  prescribed  by  the  policy,  the  plaintiffs  furnished  to  de- 
fendant the  requisite  proofs  of  loss  to  the  extent  of  one  thou- 
sand dollars,  —  the  amount  alleged  in  the  complaint, — and 
thereupon,  without  questioning  or  making  any  objection  to 
the  amount  of  the  loss  claimed,  or  to  the  proofs  thereof,  the 
company,  for  other  reasons,  not  only  denied  its  liability,  but 
denied  the  existence  of  the  policy,  claiming  that  it  had  been 
canceled  two  months  before  the  loss.  This  was  sufficient  evi- 
dence that  the  defendant  acquiesced  in  the  amount  of  the  loss 
claimed,  and  thereby  waived  its  right  to  have  it  determined 
by  arbitration:  Lasher  v.  Northwestern  Nat.  Ins.  Co.^  18  Hun, 
98;  65  How.  Pr.  318;  Western  Horse  and  Cattle  Ins.  Co.  v. 
Putnam^  20  Neb.  331;  Mentz  v.  Armenia  F.  Ins.  Co.,  79  Pa.  St. 
478;  21  Am.  Rep.  80;  Phcenix  Ins.  Co.  v.  Badger,5B  Wis.  284; 
Wallace  v.  German-American  Ins.  Co.,  4  McCrary,  23;  Nurney 
V.  Fireman^s  Ins.  Co.,  63  Mich.  633;  6  Am.  St.  Rep.  338.  Then, 
it  is  well  settled  by  a  long  line  of  authorities  that  the  denial 
of  all  liability  upon  other  grounds  is  a  waiver  even  of  the  con- 
dition requiring  proofs  of  loss:  Continental  Ins.  Co.  v.  Ruckman, 
127  111.  364;  11  Am.  St.  Rep.  121;  Phoenix  Ins.  Co.  v.  Spiers, 
87  Ky.  285;  Norwich  etc.  Ins.  Co.  v.  Western  M.  Ins.  Co.,  34 
Conn.  561;  McBride  v.  Republic  Ins.  Co.,  30  Wis.  562;  Dona- 
hue  V.  Windsor  etc.  Ins.  Co.,  56  Vt.  382;  Lebanon  Ins.  Co.  v. 
Erb,  112  Pa.  St.  149;  Zielke  v.  London  Ass.  Co.,  64  Wis.  442; 
(yPrien  v.  Ohio  Ins.  Co.,  52  Mich.  131;  Ball  etc.  Co.  v.  Aurora 
Ins.  Co.,  20  Fed.  Rep.  232;  Carroll  v.  Girard  F.  Ins.  Co.,  72 
Cal.  297.  Under  the  circumstances,  an  ofl'er  by  the  plaintiffs 
to  arbitrate  would  have  been  an  idle  act,  which  "the  law 
neither  does  nor  requires":  Civ.  Code,  sec.  3532. 

None  of  the  California  cases  cited  to  this  point  by  respond- 
ent's counsel  are  opposed  to  the  position  here  assumed.  In 
Old  Saucelito  L.  &  D.  D.  Co.  v.  Commercial  U.  A.  Co.,  66  Cal. 
253,  there  was  an  actual  dispute  as  to  the  amount  of  the  loss, 
and  plaintiff  alleged  that  it  had  offered  to  submit  to  arbitra- 
tion; but  the  court  found  to  the  contrary.  So  in  the  case  of 
Adams  v.  Insurance  Companies,  70  Cal.  198,  it  appears  that 
the   only  dispute   between  the    parties  was   an  express  dis* 
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pute  as  to  the  amount  of  the  loss.  In  Carroll  v.  Girard  Fire 
Ins.  Co.,  72  Cal.  297,  the  difference  as  to  the  amount  of  loss 
had  been  submitted  to  arbitration  and  an  award  had  been 
made.  The  defendant  pleaded  this  award  as  a  limitation: 
upon  the  amount  to  be  recovered,  and  the  plea  was  held  good. 
As  it  appears  from  the  bill  of  exceptions  that  the  evidence 
on  the  part  of  the  plaintiffs  substantially  and  even  strongly 
tended  to  prove  all  the  facts  necessary  to  entitle  the  plaintiffs 
to  recover,  I  think  the  judgment  of  nonsuit  was  erroneous, 
and  should  be  reversed,  and  that  the  cause  should  be  re- 
manded for  a  new  trial. 

Belcher,  C.  C,  and  Hayne,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opiniotr^ 
the  judgment  of  nonsuit  is  reversed,  and  the  cause  remanded' 
for  a  new  triaL  _ 

Waiver  of  Conditions  in  Inscrancb  Policibs.  —  Slight  evidence  will 
raise  a  wairer  agaiust  an  iasurance  company,  when  the  equities  are  in  favor 
of  the  assured:  Bonen/ant  v.  Ina.  Co.,  76  Mich.  653;  Oermania  Ins.  Co.  v. 
Klewer,  129  111.  599.  In  construing  policies  and  conditions  therein,  courts- 
lean  favorably  to  the  assured:  Darrovo  v.  Family  Fund  Soc'y,  116  N.  Y.  537^ 
16  Am.  St  Rep.  430,  and  note. 

The  right  of  forfeiture  for  breach  of  a  condition  contained  in  the  policy 
may  be  waived  by  the  company:  Note  to  Queen  Ins.  Co.  v.  Young,  11  Am. 
8t  Rep.  51;  such  as  a  condition  with  reference  to  arbitration  after  loss: 
Nemey  v.  Fireman  a  F.  Ins.  Co.,  63  Mich.  633;  6  Am.  St.  Rep,  338;  or 
against  false  representations  of  the  assured:  Fitzpairick  v.  Hartford  etc.  Ina. 
Co.,  56  Conn.  116;  7  Am.  St.  Rep.  289;  Wilson  v.  Minmsota  etc.  F.  Ins.  Co.,  36 
Minn.  112;  1  Am.  St.  Rep.  659;  or  with  reference  to  the  manner  in  which. 
books  and  papers  must  be  kept:  Brown  v.  State  Ins.  Co.,  74  Iowa,  428;  7  Ami. 
St.  Rep.  495;  or  against  encumbrances:  Renier  v.  Dtoelling  House  Ins.  Co.,  74- 
Wis.  89;  or  as  to  the  title  of  the  assured  in  the  property  insured:  Insurance 
Co.  V.  Barnes,  41  Kan.  161;  or  against  leaving  insured  property  unoccupied: 
Oermania  Ins.  Co.  v.  Klewer,  129111.  599;  or  against  other  insurance:  Cleaver 
V.  Traders'  Ina.  Co.,  71  Mich.  414;  15  Am.  St  Rep.  275;  Oermania  Ins.  Co.  r. 
Klewer,  129  111.  599;  Johnson  v.  American  Ins.  Co.,  41  Minn.  397;  or  limiting, 
tiie  time  within  which  suit  upon  the  policy  must  be  instituted:  Bonnert  v. 
Pennsylvania  bu.  Co.,  129  Pa.  St.  558;  15  Am.  St  Rep.  739;  Hwst  v.  City  qf 
London  F.  Ins.  Co.,  73  Tex.  67;  or  as  to  notice  and  proofs  of  loss:  Oerman  etc 
In*.  Co.v.  Etherton,  25  Neb.  506;  Ligm  ▼.  Ins.  Co.,  87  Tenn.  341;  People' m 
Ins.  Co.  V.  Pulver,  127  HI.  246;  Bidde/ord  Sav.  Bank  v.  Dwelling  House  Ina. 
Co.,  81  Me.  566;  Oerman  F.  Ins.  Co.  v.  Oueck,  130  111.  345;  Niagara  F.  Ina. 
Co.  V.  Lee,  73  Tex.  641;  Renier  v.  Dwelling  House  Ina.  Co.,  74  Wis.  89;  note  to 
Wheaton  v.  North  British  etc.  Ins.  Co.,  9  Am.  St.  Rep.  236-238;  or  as  to  fur-^ 
nishing  the  company  with  plans  and  specifications  of  the  building  destroyed- 
or  damaged:  Ligon  v.  Ins.  Co.,  87  Tenn.  341.  The  company  waives  forfeiture 
of  a  policy  when,  after  knowledge  of  the  facts,  it  eissesses  and  collects  pre- 
miums or  assessments:  Note  to  Fitzpairick  v.  Life  Ins.  Co.,  7  Am.  St  Rep.  298j. 
Htylow  V.   Wisconsin  elc  Co.,  69  Wis.  224;  2  Am.  St.  Rep.  738,  and  note. 
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So  the  company  may  so  act  as  to  estop  itself  from  insisting  apon  a  forfeit- 
j«r«  of  a  policy:  National  Mui.  B.  Asa'n  v.  Jones,  84  Ky.  110;  Queen  Ins.  Co. 
^.  Young,  86  Ala.  424;  11  Am.  St.  Rep.  51;  Wheatonv.  North  British  etc  Int. 
Oo.,  76  CaL  416;  9  Am.  St.  Rep.  216;  Qermama  F.  Int.  Co.  v.  Hick,  125  111. 
■351;  8  Am.  St  Rep.  384;  McArthur  v.  Home  L.  Ata'n,  73  Iowa,  336;  5  Am. 
St.  Bep.  684. 

Waivees  bt  Agknts  of  thb  Company:  See  note  to  Wheaton  v.  North 
British  etc  Ins.  Co.,  9  Am.  St  Bep.  229-236.  A  local  or  soliciting  agent  may 
sometimes  waive  conditions  in  a  policy:  Renter  v.  Dwelling  House  Ins.  Co.,  74 
Wis.  89;  Bonenfant  r,  American  F.  Ins.  Co.,  76  Mich.  633.  A  provision  in  a 
policy,  that  no  officer  or  agent  of  the  company  shall  have  power  to  waive  any 
«oondition  in  the  policy,  unless  made  in  express  terms  by  certain  officers  in  a 
•certain  manner,  is  ineffectual  to  limit  the  capacity  of  an  agent  to  make  such 
a  waiver,  when  acting  within  the  scope  of  his  authority:  Lamberton  v.  Con- 
necticut F.  Im.  Co.,  89  Minn.  129;  Senier  v.  Dwelling  House  Ins.  Co.,  74  Wis. 
89;  Wymanv.  Phoenix  etc  Ins.  Co.,  119  N.  Y.  274.  But  in  Barre  v.  CouncU 
Bluff's  Ins.  Co.,  76  lows^  609,  it  is  decided  that,  in  the  absence  of  evidence  to 
that  effect  ^^  will  not  be  presumed  that  the  soliciting  agent  of  an  insurance 
«ompany,  or  an  adjuster  of  losses,  has  the  right  to  waive  conditions  in  policies. 

Who  la  an  Insubanob  Agent:  Kisterv.  Lebanon  M.  Ins.  Co.,  128  Pa.  St 
1I»53;  15  Am.  St.  Bep.  697.  Who  is  a  general  agent  of  an  insurance  company: 
<io>Ub)aUai  Im.  Co.  v.  Bucknum,  127  UL  364;  11  Am.  St  Bep.  12L 
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Abatemsmt  or  Action  —  Dismissal  of  Fobmeb  Action.  —  A  judgment  of 
dismissal  of  a  former  action,  entered  after  the  trial  of  a  second  action 
has  commenced,  but  before  its  conclusion,  is  a  sufficient  answer  to  a  plea 
in  abatement  of  the  second  action. 

Uotaby's  Cbrtificatb,  Contradiction  and  Disproof  of.  —  The  facts 
stated  in  a  notary's  certificate  of  acknowledgment  to  a  receipt  amd  re- 
lease  from  liability  for  breach  of  promise  of  marriage  are  only  prima 
facte  presamed  to  be  true,  and  can  be  overcome  by  any  evidence,  direct 
or  indirect  Hence  the  evidence  of  the  party  named  in  the  certificate, 
denying  the  genuineness  or  due  execution  of  the  receipt  and  release, 
may  remove  the  presumption  in  favor  of  the  facts  recited  in  the  cer- 
tificate. 

Brkaoh  of  Promise  of  Marriage  —  Improper  Mottvbs  of  Defendant  — 
Instbcotion  Assuming  Facts  not  Proved.  —  In  an  action  for  breach 
of  promise  of  marriage,  where  the  record  discloses  no  sort  of  improper 
motive  on  the  part  of  defendant  in  entering  into  the  alleged  contract  of 
marriage,  it  is  prejudicial  error  toward  him  for  the  court  to  assume  and 
to  intimate  to  the  jury  that  evidence  exists  tending  to  show  such  im- 
proper motive.  Therefore,  in  such  a  case,  an  instruction  that  "  a  man 
irho  enters  into  a  contract  of  marriage  with  a  woman,  with  improper 
•motives,  and  then  ruthlessly  and  unjustifiably  breaks  it  off,  does  a  wrong 
to  the  woman,  for  which  she  is  entitled  to  exemplary  damages,"  ia  er« 
iToneous. 
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Wilson  and  Wilson^  Samuel  M.  PTJfoon,  and  E.  F.  Fitzpatrick^ 
for  the  appellant. 

Moaes  Q.  Cobb,  Oeorge  C.  JJom,  Henry  E.  With,  and  James 
A.  Waymire,  for  the  respondent. 

FooTK,  C.  This  action  was  instituted  to  recover  damages 
from  the  defendant,  based  upon  an  alleged  breach  of  a  promise 
of  marriage  made  by  him  to  the  plaintiff.  The  jury  returned 
a  verdict  for  the  plaintiff;  from  the  judgment  rendered 
thereon,  and  an  order  denying  a  new  trial,  the  defendant  has 
appealed. 

Among  other  matters  by  way  of  defense,  the  defendant 
pleaded  in  abatement  that  another  action  was  pending  at  the 
time  this  suit  was  brought,  between  the  same  parties,  and  for 
the  same  cause  of  action. 

It  is  contended  that  the  judgment  of  dismissal  of  a  former 
action  between  the  same  parties,  and  for  the  same  cause,  was 
not  admissible  in  evidence  on  the  trial  of  the  present  cause, 
because,  as  is  claimed,  it  is  no  answer  to  a  plea  in  abatement 
of  a  pending  action  that  a  judgment  of  dismissal  of  the  former 
action  is  entered  after  the  trial  of  the  second  action  has  com- 
menced, but  before  its  conclusion.  This  contention,  we  think, 
is  not  well  founded.  A  dismissal  of  a  prior  action  may  be 
made  and  judgment  entered  at  any  time  before  the  trial  of 
the  second  action  is  completed:  Dyer  y.  Scalmanini,  69  Cal. 
639;  Hixon  v.  Schooley,  26  N.  J.  L.  461,  462;  Avenll  v.  Patter- 
son, 10  N.  Y.  601. 

The  appellant  further  urges  that  the  certificate  of  acknowl- 
edgment of  a  notary  public  to  a  release  and  receipt,  such  as  is 
here  involved,  is  conclusive  as  to  the  facts  stated  in  the  cer- 
tificate, and  they  cannot  be  contradicted  by  the  parol  evidence 
of  the  plaintifl". 

The  statute  under  which  instruments  of  the  kind  under 
consideration  are  allowed  to  be  acknowledged  provides,  among 
other  things:  "And  the  certificate  of  such  acknowledgment  or 
proof  is  prima  facie  evidence  of  the  execution  of  the  writing": 
Code  Civ.  Proc,  sec.  1948. 

"  Prima  facie  evidence  is  that  which  sufl&ces  for  the  proof 
of  a  particular  fact,  until  contradicted  and  overcome  by  other 
evidence":  Code  Civ.  Proc,  sec.  1833. 

"  Conclusive  or  unanswerable  evidence  is  that  which  the 
law  does  not  permit  to  be  contradicted":  Code  Civ.  Proc,  sec. 
1837. 
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**A  presumption  (unless  declared  by  law  to  be  conclusive) 
may  be  controverted  by  other  evidence,  direct  or  indirect": 
Code  Civ.  Proc,  sec.  1961. 

It  therefore  appears  that  the  facts  recited  in  the  certificate 
attached  to  the  release  and  receipt  given  by  the  plaintiff  to  the 
defendant  or  his  agent,  admitted  in  evidence,  are  only  prima 
facie  presumed  to  be  true,  and  can  be  contradicted  by  any 
evidence,  direct  or  indirect.  Wherefore,  the  instruction  asked 
for  by  the  defendant,  viz.,  "In  this  case  the  plaintiff  has 
offered  no  evidence  other  than  her  own  which  denies  either 
the  genuineness  of  the  due  execution  of  the  receipt  and  release 
in  evidence  in  this  case,  and  I  therefore  instruct  you  that 
her  evidence  alone  is  not  sufficient  to  overcome  the  certificate 
of  acknowledgment  of  the  notary  public  annexed  to  said  re- 
lease, and  direct  you  to  render  a  verdict  in  favor  of  the  de- 
fendant,"—  was  properly  refused  by  the  court. 

We  do  not  conceive  that  what  we  have  here  said  is  at  all  in 
conflict  with  the  decision  in  Banning  v.  Banning,  80  Cal.  272, 
13  Am.  St.  Rep.  156,  which  was  in  reference  to  the  force  and 
effect  of  a  notary's  certificate  to  a  conveyance  of  a  married 
woman  under  section  1187  of  the  Civil  Code,  which  provides 
that  a  conveyance  by  a  married  woman  has  no  validity  unless 
acknowledged  in  the  manner  prescribed  by  the  statute;  and 
the  acknowledgment  of  such  a  conveyance  has  been  held  to 
be  a  part  of  the  execution  of  the  instrument  itself:  Joseph  v. 
Dougherty,  60  Cal.  360. 

As  to  the  other  main  contention  of  the  defendant  for  a  re- 
versal of  the  judgment  and  order,  viz.,  that  the  verdict  of  the 
jury  was  for  excessive  damages,  and  that  a  certain  instruc- 
tion granted  by  the  court  was  misleading,  and  caused  such 
verdict  to  be  rendered,  it  may  be  said  with  propriety,  that, 
whether  the  amount  of  the  verdict  was  excessive  or  not  (about 
which  we  express  no  opinion),  it  is  clear  that  the  jury  may 
have  been  misled  by  the  following  instruction:  "  A  man  who 
enters  into  a  contract  of  marriage  with  a  woman,  with  im- 
proper motives,  and  then  ruthlessly  and  unjustifiably  breaks 
it  off,  does  a  wrong  to  the  woman,  for  which  she  is  entitled  to 
exemplary  damages." 

There  was  no  evidence  whatever  in  the  record  to  show  that 
the  defendant,  if  he  entered  into  a  contract  of  marriage  with 
the  plaintiff,  intended  to  make  any  effort  to  undermine  her 
chastity,  or  to  do  any  other  improper  act  of  that  sort.  Nor  is 
there  any  evidence  (which  the  plaintiff's  counsel  argues  to 
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exist)  that  he  entered  into  the  contract  with  any  levity,  or  in  a 
heartless  way,  having  the  intention  to  break  it  off,  after  amus- 
ing and  enjoying  himself  in  her  society  as  her  betrothed. 

There  is  certainly  no  evidence  proceeding  from  the  defend- 
ant that  he  had  any  but  true  and  honest  motives  in  the  mat- 
ter, for  he  says  that  all  his  conduct  toward  her  was  through 
"  cordial  friendship."  If,  then,  his  testimony  does  not  show 
him  to  be  guilty  of  any  improper  motive,  prompted  by  levity, 
deceit,  or  faithlessness,  he  certainly  cannot  be  said  to  have  had 
any  such  motive;  for  the  plaintiff  in  the  most  unmistakable 
manner  stamps  him  as  one  not  capable  of  such  conduct  when 
she  says,  "  He  was  a  gentleman;  there  is  no  mistake  about  it. 
He  treated  me  as  a  gentleman  should  treat  a  lady." 

Since  the  record  discloses  no  sort  of  improper  motive  on  the 
part  of  the  defendant  in  entering  into  the  alleged  contract  of 
marriage  with  the  plaintiff,  it  was  prejudicial  to  him  for  the 
court  to  intimate  to  the  jury,  as  it  did,  that  there  was  evidence 
tending  to  show  such  improper  motive  to  have  been  enter- 
tained by  him.  The  existence  of  evidence  tending,  at  least,  to 
show  such  motive  on  the  part  of  the  defendant  is  assumed  in 
the  instruction,  and  as  no  such  evidence  was  before  the  jury, 
and  no  such  charge  in  the  pleadings,  we  must  presume  that 
the  jury  was  influenced  by  the  importation  of  a  fact  into  the 
case  (through  the  language  of  the  court)  which  did  not  appear 
in  the  evidence.  For  this  reason,  we  advise  that  the  judgment 
and  order  be  reversed. 

Belcheb,  C.  C,  and  Gibson,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed. 

Hearing  in  Bank  denied. 

Abatbhbnt  or  ah  Acnoir.  —  Where  one  action  is  pleaded  in  abatement 
to  a  subseqaent  action,  it  is  essential  that  the  former  aotion  be  between  the 
same  parties,  for  the  same  cause  and  relief,  in  a  court  of  competent  jurisdic- 
tion, and  still  actually  pending:  Note  to  Smith  r.  LatArop,  84  Am.  Dec,  462- 
457.  In  Frogg  t.  Long,  S  Dana,  157,  28  Am.  Dec.  69,  it  is  laid  down  as  well 
settled,  "  that  if  the  plea  of  a  prior  action  depending  iat  the  same  cause  be 
pleaded,  and  be  true  at  the  time  when  it  was  filed,  that  it  cannot  be  defeated 
by  a  subsequent  discontinuance  of  the  prior  action. "  But  where  the  purpose, 
object,  and  parties  in  two  suits  are  different,  the  pendency  of  one  cannot 
constitute  an  abatement  of  the  other:  EcOon  v.  Eaton,  68  Mich.  58;  Steele  v. 
Grand  Trunk  etc  R'y  Co.,  125  111.  385.  In  Moorman  v.  Gibbs,  75  Iowa,  637, 
it  was  decided  that  an  action  to  quiet  title  was  not  abated  by  the  i&et  that 
plaintiff  had  begun  a  prior  action  for  the  same  purpose,  which  was  dismissed 
before  the  second  action  was  tried. 
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Thx  Aor  or  thk  Omczn  nr  Taktmo  ab  AcKxowLKDmaarr  to  ak  Ikstrv- 

HENT  is  sometimea  nnassailable  collaterally,  as  where  be  is  considered  as  aefc> 
ing  in  a  jndicial  character:  Murrell  v.  Diggs,  84  Va.  900;  10  Am.  St.  Rep. 
893;  Burmn  v.  Andea^  83  Va.  445;  Cover  v.  Manaway,  115  Fa.  St.  338;  2 
Adl  St  Rep.  552,  and  note.  The  acknowledgment  of  a  married  woman  can  b« 
impeached  by  showing  that  she  never  appeared  before  the  acknowledging  offi- 
cer at  all:  Pickens  v.  Knisely,  20  W.  Va.  1;  6  Am.  St,  Rep.  622,  and  collec- 
tion of  cases  cited  in  note. 

Instructions  upok  Mattbrs  wot  Provbd,  not  disputed,  nor  involved  in 
the  case  are  erroneous:  Cornea  v.  Chicago  etc  B'y  Co^  78  Iowa,  391;  SeekM 
T.  Norman,  78  Iowa,  255;  Evenngham  v.  Lee,  78  Iowa,  630;  ScoU  v.  Chicago 
etc.  R'y  Co.,  78  Iowa,  99;  Richards  v.  Knight,  78  Iowa,  69.  So  an  instruction 
which  assumes  and  treats  as  facts  such  matters  as  u«  really  in  dispute  is  er> 
roneons:  State  v.  Pottt,  78  Iowa,  656. 


Estate  op  Stevens. 

[83  CAUroEMiiL,  322.] 

Estates  of  Decedents  —  Gut  to  Widow  Personally  hot  CHARGSABLa 
AGAINST  Her  as  Executrix.  —  A  gift  to  a  widow  personally  by  the  em- 
ployer of  her  deceased  husband  of  an  amount  equal  to  his  salary  for  two 
months,  if  he  had  lived,  cannot  be  charged  against  her  as  executrix  and 
as  part  of  the  husband's  estate,  when  the  intent  of  the  donor  to  make 
the  gift  to  her  alone  is  clear  and  without  doubt.  It  is  immaterial  that 
she  did  not  know  whether  it  was  a  gift  to  her  or  not. 

Gifts.  —  Donkk  of  Gift  may  Requlatb  rre  Disposal,  and  designate  th* 
donee. 

Estates  of  Decedents  —  Allowance  for  Support  of  Widow.  —  Tb« 
widow  of  a  decedent  is  entitled  to  a  reuonable  allowance  for  her  sup- 
port. The  court,  in  making  this  allowance,  should  take  into  considera- 
tion all  the  circumstances  bearing  upon  the  reasonableness  of  the  amount 
allowed,  regard  being  had  to  the  mode  in  which  she  lived  during  the 
lifetime  of  her  husband,  and  the  sufficiency  of  the  estate  to  pay  the 
amount  allowed.  The  court  is  not  bound  to  limit  such  amount  to  a  bars 
support  of  the  widow. 

Estate  of  Decedents  —  Profits  of  Rented  House  not  Charoeablb 
against  Executrix.  — The  widow  of  a  decedent  is  not  chargeable  as 
executrix  with  profits  received  from  rerenting  rooms  in  a  house  rented 
by  her,  the  rental  of  which  is  paid  out  of  her  monthly  allowance,  when 
the  court,  in  making  such  allowance,  considered  evidence  to  the  effect 
that  the  rental  of  such  house,  as  paid  by  the  executrix,  wm  the  same  in 
amount  as  that  paid  by  her  husband  during  his  lifetime. 

Estates  of  Decedents  —  Allowance  for  Support  of  Widow  —  Power 
ov  Court  Granting,  to  Review. — When  the  court  has  granted  aa 
order  making  an  allowance  for  the  support  of  a  widow  of  a  decedent, 
and  the  time  in  which  an  appeal  from  such  order  may  be  taken  has  been 
allowed  to  pass,  the  court  cannot  review  the  order.  Its  power  over  i*  is 
at  an  end,  though  it  may  be  that  if  the  court  was  imposed  upon  by  a 
studied  withholding  of  facts  bearing  upon  the  subject-matter  of  inquiry, 
it  may  so  change  the  order  as  to  make  it  conformable  to  what  would  have 
been  a  fair  determination  on  the  facts  withheld  being  made  to  appear. 
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Wills  —  Omissiow  of  Namb  o»  Child.  —  Declaration  of  Intbnt  of  • 
testator  to  disinherit  a  child  whose  name  is  omitted  from  his  will  is  in* 
admissible.     Sach  intent  mast  appear  from  the  words  of  the  wilL 

Wills.  —  To  Disinherit  ▲  Child  whose  Name  is  Omitted  from  a  Will, 
an  intention  so  to  do  must  appear  from  words  on  the  face  of  the  will 
indicating  snch  intent  directly,  or  by  implication  equally  as  strong  that 
the  testator  had  the  child  omitted  in  his  mind,  and  so  having  him,  had 
omitted  to  make  any  mention  of  him. 

AooPTioii — Power  of  Legislature  —  Constitutional  Law. — The  legis> 
lature  has  full  and  exclusive  power  in  matters  of  adoption,  and  may  in* 
rest  any  person,  officer,  or  court,  with  the  power  of  receiving,  witnessing, 
and  declaring  the  adoption,  as  well  as  prescribe  what  the  ceremony 
shall  be  and  before  whom  it  is  to  be  celebrated.  When  the  power  of 
adoption  is  vested  in  a  county  judge,  his  act  in  the  matter  is  one  of  judg- 
ment,  and  in  that  sense  judicial,  but  is  no  part  of  the  judicial  powef 
mentioned  in  the  constitution,  and  by  it  vested  in  the  courts. 

S,  C.  Benson,  and  C.  H.  Oatman^  for  the  appellant. 

Catlin  and  Blanchard,  for  the  respondent. 

Thornton,  J.  Appeal  by  executrix,  Lydia  M.  Stevens, 
from  a  judgment  settling  her  accounts  as  executrix  of  the 
above-named  decedent. 

The  appellant  is  the  widow  of  the  testator.  The  testator 
died  on  the  11th  of  February,  1888,  and  she  was  appointed 
and  qualified  as  executrix  of  the  last  will  of  the  testator  on 
the  17th  of  March  following.  The  testator  was  for  many 
years  prior  to  his  death  in  the  employment  of  the  Southern 
Pacific  Company  as  its  general  master-mechanic,  at  a  salary 
of  five  hundred  dollars  per  month.  He  had  drawn  his  salary 
for  the  month  of  January,  1888,  and  his  full  salary  for  the 
month  of  February  was  paid  in  the  usual  mode,  without  any 
deduction  on  account  of  his  death,  on  the  eleventh  day  of  that 
month.  On  the  17th  of  June,  1888,  the  sum  of  one  thousand 
dollars  was  paid  Mrs.  Stevens  by  the  company.  On  applica- 
tion of  May  S.  Hubbard,  Mrs.  Stevens  was  charged  with  thi» 
sum  as  part  of  the  estate  of  her  testator.  This  is  assigned 
here  as  error. 

On  consideration  of  the  evidence,  we  are  of  the  opinion  that 
the  point  is  well  taken.  It  was  paid  to  Mrs.  Stevens  on  a 
^ucher,  of  which  the  following  is  a  copy:  — 

"Southern  Pacific  Company, 

"  San  Francisco,  June  7,  1888. 
"To  Mrs.  A.  J.  Stevens,  Dr. 

"For  amount  allowed,  which  would  equal  the  salary  of  the 
late  A.  J.  Stevens,  Esq.,  for  the  months  of  March  and  April, 
1888,  two  months,  at  five  hundred  dollars,  —  one  thousand 
dollars. 
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"San  Francisco,  June  11,  1888. 

"Received  from  Southern  Pacific  Company  one  thousand 
dollars  in  full  for  ahove  account. 

[Signed]  "Mrs.  A.  J.  Stevens." 

There  are  several  indorsements  in  this  paper;  among  others, 
these;  "Name,  Mrs.  A.  J,  Stevens";  "For  allowance." 

The  language  of  the  voucher  indicates,  unmistakably,  an 
allowance  by  the  company.  There  was  no  obligation  on  the 
company  to  pay  it.  It  was  clearly  a  gift  by  the  company. 
The  allowance  is  clearly  to  Mrs.  Stevens.  The  language  used 
is,  "To  Mrs.  A.  J.  Stevens,  Dr.";  not  to  Mrs.  Stevens,  execu- 
trix, or  as  executrix  of  her  deceased  husband.  It  does  not 
purport  to  be  for  salary.  The  amount  is  fixed  by  the  salary 
which  the  testator  would  have  earned  had  his  services  contin- 
ued during  the  months  named  in  the  voucher.  The  salary  is 
referred  to  for  the  sole  purpose  of  fixing  the  amount. 

We  see  nothing  in  the  other  evidence  changing  this  purport 
of  the  voucher.  It  is  all  consistent  with  the  fact  that  the 
allowance  or  gift  was  made  to  Mrs.  Stevens  personally,  and 
this,  we  think,  the  evidence  clearly  shows.  It  was  intended  by 
the  company  as  a  grateful  recognition  of  the  services  of  one  who 
had  served  it  long  and  faithfully,  to  whom  its  representatives 
had  no  doubt  been  strongly  attached,  and  was  with  great  pro- 
.priety  made  to  the  one  of  all  the  world  who  most  felt  his  loss. 

It  makes  no  difference  that  Mrs.  Stevens  did  not  know 
whether  it  was  a  gift  to  her  or  not.  It  was  all  the  more  grace- 
fully done  in  that  the  fact  that  it  was  a  gift  was  veiled  from 
her.  It  was  made  to  her  in  the  mode  employed  that  she 
might  feel  no  embarrassment  in  accepting  it.  It  thus  shocked 
no  feeling  of  the  recipient,  and  the  gift  was  enhanced  in  her 
estimation  when  she  regarded  it  as  a  tribute  to  the  worth  of 
one  who  had  for  long  been  to  her  the  cherished  object  of  honor- 
able pride  and  devoted  aflection. 

Tlie  intent  of  tbe  donor  to  make  a  gift  to  Mrs.  Stevens  is 
that  which  is  the  most  to  be  regarded,  within  the  rule,  Cujua 
eat  dare^  ejus  eat  diaponere.  The  giver  of  a  gift  has  the  right  to 
regulate  its  disposal:  Broom's  Legal  Maxims,  444;  a  fortiori 
has  he  a  right  to  designate  the  donee.  Of  the  intent  of 
the  donor  here,  we  think  there  can  be  no  doubt. 

We  think  the  court  erred  in  charging  Mrs.  Stevens  with 
this  sum. 

In  fixing  the  allowance  to  the  widow,  the  sum  of  two  hun- 
dred dollars  a  month  for  twelve  months  was  designated. 
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It  appears,  from  the  bill  of  exceptions,  that  Mrs.  Stevens 
lived  in  a  hired  house,  for  which  she  paid  the  monthly  rent  of 
fifty-five  dollars,  and  that  she  had,  during  the  period  for  which 
this  allowance  was  made,  rented  out  rooms  in  the  house,  for 
which  she  received  the  sum  of  three  hundred  dollars. 

With  this  last  sum  she  was  charged  as  executrix  by  the 
court  below. 

It  is  urged  that  this  charge  was  erroneous,  and  we  are  of 
that  opinion. 

The  widow  is  entitled  to  a  reasonable  provision  for  her  sup- 
port, to  be  allowed  by  the  superior  court,  or  a  judge  thereof: 
Code  Civ.  Proc,  sec.  1464.  In  making  this  allowance  the 
court  must  take  into  consideration  all  the  circumstances  bear- 
ing upon  the  reasonableness  of  the  amount  to  be  allowed.  No 
doubt  this  was  done  in  this  case.  The  court  is  not  restricted 
in  making  this  allowance  to  a  bare  support  of  the  widow. 
Regard  should  be  had,  and  no  doubt  was  had,  to  the  mode  in 
which  she  lived  during  the  lifetime  of  her  husband.  Such 
regard  should  be  had  in  a  case  like  this,  when  it  appeared 
without  doubt  that  the  estate  was  amply  sufficient  to  pay  the 
amount  allowed.  We  say  no  doubt  this  was  done  when  the 
court  originally  determined  what  the  allowance  should  be.  It 
appears  further,  from  this  bill  of  exceptions,  that,  on  the 
hearing  at  which  this  allowance  was  made,  the  court,  among 
other  things,  heard  and  considered  evidence  to  the  effect  that 
the  rental  of  the  house  which  was  being  paid  by  the  execu- 
trix was  the  same  paid  by  the  deceased  husband  in  his  life- 
time, and  that  the  rooms  were  rented  by  the  executrix  during 
the  time  she  was  receiving  this  allowance. 

The  court,  having  considered  all  these  facts,  made  the  order 
of  allowance. 

Why  should  not  this  order  be  held  final,  unless  facts  not 
disclosed  to  the  court  when  the  order  was  made  subsequently 
are  brought  to  the  attention  of  the  court?  The  order  is  appeal- 
able (Code  Civ.  Proc,  sec.  963,  subd.  3),  and  we  are  of  opinion 
it  should  be  regarded  as  final.  On  an  appeal  from  the  order  of 
allowance,  all  these  facts  could  have  been  brought  to  the  atten- 
tion of  this  court,  the  ruling  reviewed,  and  the  error,  if  any, 
corrected.  The  time  for  appeal  was  allowed  to  pass,  and  under 
such  circumstances  the  power  of  the  court  over  its  order  is  at 
an  end.  The  court  below  cannot  sit  as  an  appellate  court  to 
review  its  own  orders. 

It  may  be  that  if  it  had  appeared  that  the  court  below  had 
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been  imposed  on  by  a  studied  withholding  of  material  facts 
bearing  on  the  subject-matter  of  inquiry,  the  court  might  deal 
with  the  order,  and  change  it  so  as  to  make  it  conformable  to 
what  would  have  been  a  fair  determination  <m  the  facts  with- 
held being  made  to  appear.  But  there  is  no  such  case  before 
us;  all  the  facts  on  which  the  court  acted  were  before  it  when 
it  first  acted.  Under  these  circumstances,  we  think  the 
charge  which  involved  a  change  in  the  order  should  not  have 
been  made. 

: .  We  add,  nor  do  these  facts  show  that  the  order  of  allowance 
when  originally  made  was  not  reasonable.  It  was  none  the 
less  reasonable  because  the  widow  elected  to  deprive  herself  of 
comforts  or  conveniences  to  which  she  was  entitled,  and  in 
the  exercise  of  a  judicious  and  commendable  frugality  have 
incremented  her  income  by  hiring  to  others  some  of  her  in- 
come. This  does  not  show,  or  tend  to  show,  that  the  court 
below  in  its  order  of  allowance  lent  any  countenance  to  a  need* 
less  waste  of  the  estate  then  in  the  course  of  administration. 

There  is  also  an  appeal  in  this  case  from  the  judgment  dis- 
tributing one  fourth  of  the  estate  to  Mrs.  May  S.  Hubbard. 

Mrs.  Hubbard's  claim  is  based  on  the  fact  that  she  was  un- 
intentionally omitted  from  the  will  of  her  father,  the  decedent 
above  named. 

The  will,  which  was  olographic,  is  as  follows: — 

"  Considering  the  uncertainty  of  life,  being  of  sound  mind, 
and  enjoying  good  health,  I  make  this  my  will.  I  will  to  my 
wife,  Lydia  M.  Stevens,  all  of  my  property,  of  every  kind  and 
nature.  Also,  all  moneys  that  may  become  due  at  my  death, 
as  insurance  policies  held  by  me  in  any  life  insurance  com- 
pany or  association. 

"  She  is  to  coUeot,  for  her  sole  use  and  benefit,  all  moneys 
that  may  become  due  at  the  time  of  my  death,  or  that  may 
become  due  thereafter. 

''  I  request,  however,  that  she  will  set  aside  and  cause  to  be 
invested  in  some  good  and  safe  interest-paying  sureties  one 
thousand  dollars  ($1,000)  for  the  benefit  of  my  grandson, 
William  A.  Stevens,  both  principal  and  interest  accumulations 
to  be  paid  to  him  when  he  shall  have  arrived  at  the  age  of 
twenty-one  years;  but  in  this  matter  my  wife  may  use  her 
own  judgment. 

"  I  appoint  my  wife,  Lydia  M.  Stevens,  sole  executrix  of  my 
estate,  to  act  without  bonds. 

"Andrew  Jackson  Stevens. 

"  Sacramento,  September  22,  1885." 
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At  the  time  the  will  became  operative  by  the  death  of  the 
testator,  in  February,  1888,  the  following  section  of  the  statu- 
tory law  of  the  state  was  in  force.  The  section  referred  to  is 
embodied  in  the  Civil  Code  and  numbered  therein  1307. 

"  When  any  testator  omits  to  provide  in  his  will  for  any  of 
his  children,  or  for  the  issue  of  any  deceased  child,  unless  it 
iippears  that  such  omission  was  intentional,  such  child,  or  the 
issue  of  such  child,  must  have  the  same  share  in  the  estate  of 
the  testator  as  if  he  had  died  intestate,  and  succeeds  thereto 
as  provided  in  the  preceding  section." 

Mrs.  Stevens  offered  to  show  by  the  declarations  of  the  tes- 
tator, made  contemporaneously  with  the  writing  and  execu- 
tion of  his  will,  that  his  children  were  intentionally  omitted. 

The  argument  that  the  intent  of  the  testator  is  apparent  on 
the  face  of  the  will;  that  the  will  clearly  discloses  his  intent 
to  leave  his  entire  estate  to  his  wife,  and  thus  displaces  any 
intent  to  leave  it  to  any  one  else,  and  that  those  declarations 
are  consistent  with  the  intent  disclosed  by  the  words  of  the 
will,  and  do  not  alter  or  add  to  the  will  in  any  respect,  —  has 
great  weight.  It  does  seem  to  be  illogical  to  declare  that  the 
intent  of  the  testator  must  be  declared  in  the  will,  and  still 
that  you  cannot  show  any  fact  or  declaration  consistent  with 
and  supporting  that  intent.  But  this  court,  in  April,  1868 
(see  Matter  of  Estate  of  Garraud,  35  Cal.  339),  held  that  such 
declarations  were  inadmissible  under  a  statute  then  in  exist- 
ence substantially  the  same,  in  fact  almost  identical  in  words 
with  the  one  in  operation  when  the  will  involved  in  this  case 
as  executed. 

The  precise  question  made  here  has  not  arisen  in  this  state 
since  the  case  of  Garraud's  estate  was  decided.  It  has  been 
accepted  as  a  sound  and  correct  exposition  of  the  law  ever 
since  it  was  decided,  as  is  apparent  from  Estate  of  Utz^  43  Cal. 
201;  Bush  v.  Lindsey,  44  Cal.  121;  and  Estate  of  Wardell,  57 
Cal.  484.  Pearson  v.  Pearson,  46  Cal.  609,  was  on  another 
section  of  the  statute.  The  case  of  Wilson  v.  Fosket,  6  Met. 
400,  39  Am.  Dec.  736,  is  much  relied  on  by  counsel  for  appel- 
lant. That  case  was  commented  on  in  the  case  in  35  Cali- 
fornia, and  shown,  as  clearly  appears,  to  have  been  decided  on 
a  statute  very  different  from  the  statute  in  this  state;  as  was 
Whittemore  v.  Russell,  80  Me.  297;  6  Am.  St.  Rep.  200.  This 
last  case  seems  to  have  been  rested  very  much  on  the  authority 
of  Wilson  V.  Fosket,  6  Met.  400;  39  Am.  Dec.  736. 

In  line  with  the  decision  in  Garraud's  estate  are  Bradley  v. 
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Bradley,  24  Mo.  311;  Pounds  v.  Dale,  48  Mo.  270;  and  Chace 
V.  Chace,  6  R.  I.  407;  78  Am.  Dec.  446.  Each  of  these  cases 
just  cited  refers  to  and  comments  on  WiUon  v.  FosJcet,  supra, 
as  rested  upon  the  peculiar  language  of  the  Massachusetts 
statute. 

The  decision  of  this  court  in  Garraud's  case  has  stood  too 
long  without  challenge  to  be  overruled  without  very  strong 
reasons.  It  is  sustained  by  very  powerful  reasoning  in  the 
able  opinion  of  Justice  Crockett.  We  think  it  our  duty  to  fol- 
low it,  and  in  accordance  with  the  rule  there  declared  we  must 
hold  that  the  court  below  did  not  err  in  excluding  the  oflFered 
declarations  of  the  testator. 

It  is  further  argued  that  the  will  itself  shows  on  its  face  that 
the  omission  of  Mrs.  Hubbard  in  the  will  was  intentional.  As 
to  this  contention,  we  think  that  the  significance  of  the  decision 
of  this  court  in  Garraud's  estate  is,  that  it  must  appear  on  the 
face  of  the  will,  and  it  must  then  appear  from  words  which  in- 
dicate such  intent  directly,  or  by  implication  equally  as  strong. 
Any  other  rule  would  lead  to  guesses  or  to  inferences  merely 
conjectural,  which  would  be  too  unsubstantial  to  base  a  judg- 
ment on.  We  do  not  think  that  we  can  say  with  any  reason- 
able certainty  that  the  words  used  in  the  will  indicate  that 
Mrs.  Hubbard  was  in  the  mind  of  the  testator  when  he  wrote 
his  will,  and  that  he  intentionally  omitted  to  mention  her.  We 
think  that  the  correct  rule  is,  that  the  words  of  the  will  must 
show,  as  above  pointed  out,  that  the  testator  had  the  person 
omitted  in  his  mind,  and  having  her  so  in  his  mind,  had 
omitted  to  make  any  mention  of  her. 

The  rule  here  laid  down  is  plain  and  simple,  and  we  think 
in  accordance  with  the  statute,  as  interpreted  in  the  Garraud 
case.  It  is  an  easy  matter  to  put  the  question  beyond  a  doubt 
by  naming  the  children  or  grandchildren  in  the  will,  with  a 
nominal  legacy,  or  none  at  all,  from  which  it  will  clearly  ap- 
pear that  these  persons  are  in  the  mind  of  the  testator,  and 
therefore  the  omission  to  leave  them  anything  must  have  been 
intentional. 

We  are  of  the  opinion  that  the  court  below  did  not  err  in 
holding  that  the  will  itself  did  not  show  on  its  face  that  the 
omission  of  Mrs.  Hubbard  was  intentional. 

We  add  that  we  have  examined  the  cases  cited  by  counsel 
on  the  point  just  discussed,  and  make  no  further  allusion  to 
them,  for  the  reason  that,  on  questions  of  mere  construction, 
one  case,  unless  in  all  respects  similar  to  the  case  under  dis- 
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cussion,  cannot  be  regarded  as  an  authority.  None  of  the  cases 
cited  are  similar  to  the  case  here. 

Another  point  remains  to  be  considered. 

In  1878,  Andrew  D.  Billings,  son  of  May  S.  Billings  (the 
May  S.  Hubbard,  a  party  to  this  case)  and  her  then  husband, 
A.  D.  Billings,  was,  with  all  the  forms  of  law  required  by  di- 
vision 1,  part  3,  title  2,  chapter  2,  of  the  Civil  Code,  adopted  by 
the  testator  and  his  wife  as  their  child.  The  adoption  was  made 
before  Hon.  R.  C.  Clark,  county  judge  of  Sacramento  County. 

It  is  here  contended  that  the  statute  under  which  this  adop- 
tion was  made  is  unconstitutional. 

It  is  said  that  the  adoption  of  the  child  was  a  judicial  act, 
and  therefore  must  be  done  by  a  court,  and  cannot  by  the  con- 
stitution be  done  by  a  judge,  as  was  the  case  here. 

The  adoption  of  children  is  purely  a  matter  of  statute,  per- 
taining to  the  legislature,  with  which  a  judge  or  a  court  has 
nothing  to  do,  unless  the  power  is  conferred  on  them  by  stat- 
ute. The  matter  of  adoption  belongs  to  the  legislative,  and 
not  to  the  judicial,  department  of  the  government. 

We  know  of  no  rule  of  law  which  ever  enabled  any  person 
or  tribunal,  whether  notary  public,  clerk  of  a  court,  judge,  or 
court,  to  perform  the  ceremony  of  adopting  a  child,  unless 
such  authority  was  conferred  by  a  legislature. 

As  the  legislature  has  full  power  over  this  matter,  it  may 
invest  any  person  or  officer  or  court  with  the  power  of  receiv- 
ing, witnessing,  and  declaring  the  adoption.  It  may  prescribe 
what  that  ceremony  shall  be,  and  before  whom  it  is  to  be  cele- 
brated. It  may  make  the  ceremony  so  simple  that  its  cele- 
bration only  requires  the  consent  in  writing  of  the  parents  of 
the  child,  and  the  acceptance  of  such  consent  by  the  person 
desiring  to  adopt,  and  filing  such  paper  with  a  public  officer. 
These  rules  are  so  evident  that  it  is  unnecessary  to  refer  to 
any  authority  to  sustain  them.  The  authorities  on  the  sub- 
ject are  abundant:  See  Ahney  v.  De  Loach,  84  Ala.  393;  Succea- 
»ion  of  Vollmer,  40  La.  Ann.  593. 

The  case  of  Spencer  etc.  Co.  v.  Vallejo,  48  Cal.  70,  related  to 
the  exercise  of  the  right  of  eminent  domain,  which  can  only 
be  exercised  through  the  medium  of  a  court.  The  exercise  of 
the  right  of  eminent  domain  has  always  been  had  by  means  of 
courts  invested  with  judicial  power.  It  has  never  been  exer- 
cised otherwise  in  England  or  any  of  the  states  of  the  American 
Union,  that  we  are  aware  of.  The  exercise  of  this  power  may 
be  regulated  and  restricted  by  the  legislature,  but  its  exercise 
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is  to  be  had  through  the  judicial  tribunals  of  the  country. 
The  case  referred  to,  involving  in  its  very  essence  the  exercise 
of  the  judicial  power  vested  in  courts  by  the  constitution,  is 
no  authority  in  this  case,  where  no  judicial  power  is  called 
for,  and  the  whole  matter  is  intrusted  by  a  valid  law  to  a  des- 
ignated officer  or  person:  Weber  v.  County  of  Santa  Clara,  59 
Cal.  265;  Trahern  v.  San  Joaquin  Co.,  59  Cal.  320. 

It  may  be  and  is  true  that  the  county  judge  in  this  case 
must  have  exercised  judgment,  and  was  authorized  by  the 
statute  to  employ  his  judgment.  This  may  be  so,  and  in  such 
case  the  act  is  one  of  judgment,  and  in  that  sense  judicial;  but 
this  does  not  make  it  any  part  of  the  judicial  power  spoken  of 
in  the  constitution,  and  by  it  vested  in  courts.  The  distinc- 
tion is  pointed  out  in  People  v.  Oakland  Board  of  Education,  54 
Cal.  377. 

It  may  be  conceded  that  the  legislature  could  have  made 
this  adoption  a  judicial  case,  and  the  jurisdiction  over  it  con- 
ferred on  a  court.  It  may  be  further  conceded  that  then  the 
exercise  of  the  power  by  the  court  would  have  been  an  exer- 
cise of  the  judicial  power  vested  in  it  by  the  organic  law.  But 
the  legislature  has  been  careful  here  to  place  this  jurisdiction 
in  a  person  designated  as  county  judge,  and  has  not  conferred 
it  on  a  court.  The  legislature  has  done  all  in  its  power  to 
signify  that  it  was  not  dealing  with  any  matter  pertaining  to 
the  judicial  power  or  the  judicial  department  by  investing  a 
county  judge  with  jurisdiction  over  the  matter. 

The  court  below  erred  in  holding  the  statute  in  regard  to 
adoption  unconstitutional  and  void.  A.  D.  Billings  was  le- 
gally adopted  by  Mr.  and  Mrs.  Stevens,  and  has  all  the  rights 
springing  from  such  adoption. 

The  judgment  or  decree  of  the  court  below  is  reversed,  and 
the  cause  remanded,  to  be  proceeded  with  in  accordance  with 
the  views  expressed  in  this  opinion. 

So  ordered.  

Adoption  of  Children.  —  To  make  an  adoption  decree  valid,  the  coart 
must  have  jurisdiction  over  the  child,  hia  natural  parents,  and  the  pei'son* 
adopting  the  child:  Furgtson  v.  Jones,  17  Or.  204;  11  Am.  St.  Rep.  808. 

Omittino  Namb  07  Child  in  Will.  —  As  to  the  rights  of  a  child  whose 
name  has  been  omitted  from  its  parent's  will,  see  extended  note  to  Wilson  v. 
Fosket,  39  Am.  Dec.  740-744;  Oerrish  v.  Oerriah,  8  Or.  351;  34  Am.  Rep.  585; 
Peters  v.  Siders,  126  Mass.  135;  30  Am.  Rep.  671;  Doane  v.  Lake,  32  Me.  268^ 
62  Am.  Dec.  654;  note  to  WldUemore  v.  Russell,  6  Am.  St.  Rep.  203. 

GiJT3.  —  For  the  Essential  Elements  of  a  Valid  Gift,  see  Beaver  t* 
Beaver,  117  N.  Y.  421;  15  Am.  St.  Rep.  531,  and  particularly  note. 
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[In  Bank.] 

Quan  "Wo  Chung  Company  v.  Laumeister. 

[83  California,  384.J 

Restitution  of  Possession  of  Land  under  Reversed  Judgment.  —  Where 
a  party  has  been  wrongfully  dispossessed  of  land  by  order  of  a  superior 
court,  which  upon  appeal  la  reversed,  and  restitution  of  possession 
directed,  such  restitution  cannot  be  prevented  by  a  third  person,  who 
has  gained  peaceable  possession  under  title  derived  from  an  independent 
source,  and  adverse  to  both  parties  to  the  suit,  and  who  is  not  in  collu- 
sion with  either. 

Restitution  of  Possession  —  Wrongful  Dispossession  by  Agency  o» 
Court.  —  The  rule  that  plaintiff  in  an  action  to  recover  the  possession  of 
land  cannot,  by  his  writ  of  restitution  or  assistance,  dispossess  a  stranger 
to  the  proceeding,  holding  possession  under  an  independent  title  or  claim 
of  title,  and  not  in  collusion  with  defendant,  does  not  apply  where  the 
party  seeking  to  be  restored  to  possession  has  been  wrongfully  dispos- 
sessed by  the  agency  of  a  court. 

Mandamus  will  Lib  to  Compel  a  Sheriff  to  Enforce  an  Order  of 
Restitution  of  possession  of  land,  issued  upon  appeal  in  a  case  where  a 
party  has  been  wrongfully  dispossessed  through  the  agency  of  a  superior 
court,  though,  in  the  mean  time,  a  third  person,  not  in  collusion  with 
either  party  to  the  suit,  has  gained  possession  of  the  premises,  claiming  a 
title  derived  from  an  independent  source. 

Conflict  of  Jurisdiction  —  Order  of  Supreme  Court  Controls. — The 
execution  of  an  order  of  restitution  of  possession  of  land  issued  upon  ap- 
peal cannot  be  enjoined  by  the  superior  court.  The  order  of  the  supreme 
court  must  control,  and  any  conflicting  order  from  the  superior  ooort 
must  be  disregarded. 

Application  for  a  writ  of  mandamus  to  a  sheriff. 

James  F.  Smith,  for  the  petitioner.  » 

Dorn  and  Dorn,  and  Wilson  and  Wilson,  for  the  respondent. 

Beatty,  C.  J.  This  is  a  proceeding  by  mandamus  upon  the 
following  case:  — 

In  an  action  to  recover  possession  of  certain  real  property 
situate  in  San  Francisco,  in  which  one  Lee  Chuck  was  plain- 
tiff and  the  above-named  petitioners  were  defendants,  the  su- 
perior court  rendered  a  judgment  in  favor  of  the  plaintiff, 
whereupon  a  writ  of  restitution  was  issued,  under  which  peti- 
tioners were  ejected  from  the  demanded  premises,  and  said 
Lee  Chuck  placed  in  possession.  The  petitioners  afterward 
moved  the  superior  court  to  restore  them  to  possession,  on  the 
ground  that  the  writ  of  restitution  had  been  wrongfully  executed 
by  the  sheriff  after  stay  of  proceedings  granted.  This  motion 
was  resisted  by  Lee  Chuck  and  denied  by  the  superior  court, 
but  on  appeal   to   this  court  the  order  was  reversed,  "  with 
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directions  to  the  superior  court  to  enter  an  order  commanding 
the  sheriff  to  restore  the  possession  of  the  property  in  contro- 
versy to  the  defendants  ":  Lee  Chuck  v.  Quan  Wo  Chung  Co.y 
81  Cal.  222;  15  Am.  St.  Rep.  50. 

The  remittitur  upon  this  judgment  was  filed  in  the  superior 
court  December  21,  1889,  and  an  order  was  thereafter  made  in 
conformity  to  the  mandate  of  this  court. 

But  when  the  sherifiF,  the  respondent  here,  was  about  to  exe- 
cute the  order,  he  was  met  by  the  claim  of  a  Chinese  firm  call- 
ing itself  the  Kwong  Lun  Hing  Company,  that  they  were 
rightfully  in  possession  of  the  property  under  title  adverse  to 
both  parties  in  the  suit,  and  not  in  collusion  with  Lee  Chuck. 
In  consequence  of  this  claim,  and  threats  of  an  action  for 
damages,  the  sheriff  refused,  or  at  least  failed,  to  execute  the 
order  to  restore  the  petitioners  to  possession,  and  this  proceed- 
ing was  thereupon  commenced  to  compel  him  to  do  so. 

An  alternative  writ  of  mandate  was  issued,  to  which  the 
sheriff  makes  return,  showing  the  facts  above  stated,  among 
other  things,  and  also  the  fact  that  a  suit  has  been  commenced 
in  the  superior  court  of  San  Francisco  by  or  on  behalf  of  said 
Kwong  Lun  Hing  Company  to  enjoin  him  from  executing  said 
order,  in  which  case  a  temporary  injunction  has  been  issued 
and  served  upon  him,  the  question  of  making  it  permanent 
being  held  under  advisement  by  the  judge  of  the  superior 
court. 

Beside  these  proceedings,  various  other  steps  have  been 
taken  by  said  Kwong  Lun  Hing  Company,  all  designed  to 
frustrate  the  execution  of  the  order  of  this  court  to  restore  the 
petitioners  to  the  possession  of  the  premises  from  which  they 
were,  by  the  agency  of  the  superior  court,  wrongfully  ejected. 
It  is  not  necessary,  however,  to  recapitulate  these  various  de- 
vices, and  we  shall  content  ourselves  with  noticing  the  posi- 
tion upon  which  the  Kwong  Lun  Hing  Company  bases  its 
claim  of  right  to  keep  possession  of  the  disputed  premises. 

They  say  they  were  not  parties  to  the  action  of  Lee  Chuck  y. 
Quan,  Wo  Chung  Co.,  81  Cal.  222,  15  Am.  St.  Rep.  50,  and 
therefore  are  not  bound  by  the  judgment,  or  any  orders  made 
therein;  that  they  are  peaceably  in  possession  of  the  premises 
under  title  derived  from  an  independent  source,  and  cannot  be 
ejected  except  in  consequence  of  a  proceeding  to  which  they 
are  made  parties,  and  in  which  they  may  have  their  day  in 
court  to  litigate  their  rights.  In  support  of  this  proposition, 
they  cite  us  to  numerous  cases  in  which  it  has  been  held  that 
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the  plaintiff  in  an  action  of  ejectment  or  other  suit  to  recover 
possession  of  real  property  cannot,  by  his  writ  of  restitution  or 
assistance,  dispossess  a  stranger  to  the  proceeding  holding  the 
premises  under  an  independent  title  or  claim  of  title,  and  not 
in  collusion  with  the  defendant. 

But  these  cases  have  no  application  where  the  party  seeking 
to  be  restored  to  the  possession  has  been  wrongfully  dispos- 
sessed by  the  agency  of  the  court.  He  does  not  stand  in  the 
position  of  the  actor  in  a  suit  who  seeks  the  aid  of  a  court  to 
regain  a  possession  lost  by  his  own  negligence  or  misfortune. 
On  the  contrarj',  he  is  out  of  possession  only  because  the  court 
has  wrongfully  put  him  out,  and  whoever  is  in  is  there  only 
because  the  court  has  wrongfully  made  room  for  him  to  get  in. 
All  that  the  one  has  gained  and  all  that  the  other  has  lost  is  due 
to  the  agency  of  the  court,  and  therefore  no  injustice  is  done 
in  restoring  the  party  wrongfully  dispossessed,  without  stop- 
ping to  investigate  the  rights  of  the  party  who  has  thereby 
gained  the  possession.  He  is  in  no  worse  position  after  being 
put  out  by  the  court  than  he  would  have  been  in  if  the  court 
had  never  acted;  and  the  court  cannot,  without  putting  him 
out,  undo  its  own  wrong.  If  he  has  a  superior  right  to  the 
possession,  he  can,  after  going  out,  assert  it  with  the  same 
effect  as  if  he  had  never  been  in,  and  he  loses  nothing  but  the 
advantage  of  holding  the  premises  pending  the  litigation, — 
an  advantage  to  which  he  was  never  entitled. 

It  must  be  understood,  therefore,  that  our  order  remanding 
the  case  of  Lee  Chuck  v.  Quan  Wo  Chung  Company,  81  Cal. 
222,  15  Am.  St.  Rep.  50,  meant  precisely  what  it  said, — 
neither  more  nor  less,  —  viz.,  that  the  defendants  in  that  action 
—  petitioners  here  —  were  to  be  restored  to  the  possession  of 
the  property  in  controversy,  and  that  any  other  party  who 
might  have  got  in  pending  the  litigation,  whether  by  collusion 
with  Lee  Chuck,  or  otherwise,  must  be  put  out. 

As  to  the  injunction  issued  by  the  superior  court,  restrain- 
ing the  respondent  from  executing  the  order  entered  in  pur- 
suance of  our  judgment  in  the  appeal  case,  we  assume  that  it 
was  issued  in  consequence  of  an  erroneous  construction  of  that 
judgment,  and  that  it  will  be  vacated  upon  the  rendition  of 
(tur  decision  herein;  but  however  that  may  be,  the  order  of  this 
court  must  control,  and  any  conflicting  order  from  the  superior 
court  must  be  disregarded. 

It  is  ordered  that  the  peremptory  writ  issue  as  prayed  for  by 
petitioners  forthwith. 
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Restitution  of  Persons  Dispossessed  under  a  Judgment  ArrEEWARDa 
Set  Aside  or  Reversed.  —  Whenever  a  party  is  put  out  of  the  possession 
of  land,  and  the  proceedings  are  subsequently  adjudged  void,  reversed,  or  sal 
aside,  an  order  for  a  writ  of  restitution  is  deemed  a  part  of  the  judgment  ol 
the  appellate  court:  Perry  v.  Tapper,  70  N.  C.  538;  Watson  v.  Trustees,  3 
Jones,  212;  Perry  v.  Tupper,  71  N.  C.  385-387;  Lytle  v.  Lylle,  94  N.  C.  522; 
Mewneyv.  Wright,  84  N.  C.  336;  Hall  v.  Wells,  54  Miss.  289;  SImwv.  Flem- 
ing, 5  Houst.  155;  Fish  v.  Toner,  40  Minn.  211.  In  Perry  v.  Tapper,  71  N.  C. 
385-387,  the  court  decided  that  where  the  defendant  in  forcible  entry  and 
detainer  had  been  put  out  of  the  possession  of  land  by  an  abuse  of  the  pro- 
cess of  law,  and  the  appellate  court  had  ordered  the  superior  court  to  issue 
a  writ  of  restitution,  it  should  be  issued  as  matter  of  course,  unless  some 
new  matter  had  intervened  in  the  mean  time;  and  until  the  possession  it 
restored  to  the  defendant,  the  court  will  not  entertain  an  application  for  aa 
injunction,  or  pass  upon  the  further  rights  of  the  parties.  In  this  connection 
the  court  said:  "The  defendant  having  been  put  out  of  possession  by  an 
abuse  of  the  process  of  the  law,  the  law  must  be  just  to  itself,  as  well  as  to 
the  defendant,  by  restoring  him  to  that  of  which  he  was  wrongfully  deprived. 
When  the  defendant  is  restored  to  the  possession,  then,  and  not  till  then,  will 
the  court  be  in  condition  in  which  it  can,  honorably  to  itself,  pass  upon  the 
further  rights  of  the  parties. "  And  again,  in  Lytle  v.  Lytle,  94  N.  C.  522,  the 
court  said:  "  It  is  well  settled  that  where  a  party  is  put  out  of  the  possession 
of  land  in  pursuance  of  a  judgment  or  order  improvidently  granted,  and  the 
judgment  is  afterward  declared  void  or  set  aside,  the  court  will  promptly,  as 
far  as  practicable,  restore  the  party  complaining  to  the  possession  of  the  land. 
The  law  forbids  injustice,  and  it  will  not  allow  its  process  to  work  injury  to 
a  party  against  whom  it  goes  by  improvidence,  mistake,  or  abuse.  It  will 
always  restore  such  party  promptly,  and  place  him  as  nearly  as  may  be  in 
the  same  plight  and  condition  as  he  was  before  the  process  issued." 

When  a  writ  of  restitution  in  a  process  of  forcible  entry  and  detainer  haa 
been  executed,  and  the  proceedings  are  afterwards  quashed  on  certiorari^  the 
court  has  power  to  award  a  writ  of  restitution:  Commonivealth  v.  Bigelow,  3  Pick. 
21.  If  an  action  of  unlawful  detainer  is  dismissed  for  failure  of  plaintiff  to 
enlarge  his  possession  bond  as  required  by  the  court,  the  defendant  is  entitled 
to  judgment  for  restitution  of  possession:  Runyon  v.  Hall,  10  Ark.  476.  So 
when,  in  proceedings  relating  to  the  unlawful  detainer  of  lands,  the  plaintiff 
recovers  judgment  and  the  possession  of  the  premises,  but  on  appeal  the  ac- 
tion \a  dismissed  on  his  motion,  it  is  proper  in  the  judgment  of  dismissal  to 
award  restitution  of  possession  to  the  defendant:  Harlem  v.  Scott,  2  Scam. 
65;  Fishv.  Toner,  40  Minn.  211.  In  the  latter  case  the  court  said:  "The 
plaintiff  recovered  possession  from  the  defendant  only  through  the  judgment. 
Upon  the  case  being  appealed  to  the  district  court,  the  cause  became  lis  pen- 
dens in  that  court.  The  plaintiff,  who  was  respondent  in  that  court,  should 
not  be  heard  to  ask  and  obtain  the  dismissal  of  his  action,  and  at  the  same 
time  retain  the  property  which  he  had  acquired  only  by  means  of  the  judg- 
ment, upon  which  alone,  so  far  as  appears,  his  right  of  possession  rested. 
But  the  result  would  be  the  same  whether  the  action  was  dismissed  upon 
the  motion  of  plaintiff,  or  for  any  other  sufficient  cause.  This  was  the  same 
action  in  which  judgment  of  restitution  had  been  rendered.  Upon  the  dis- 
missal of  the  action  the  judgment  could  no  longer  stand,  and  the  property, 
which  had  been  delivered  to  the  plaintiff  only  by  force  of  the  judgment, 
Bhould  be  restored."  If,  in  an  action  of  forcible  entry  and  detainer,  plaintiff 
baa  judgment,  and  is  placed  in  possession  of  the  land  by  writ  of  restitution. 
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l)ut  on  appeal  there  is  a  verdict  for  the  defendant,  the  court  has  power, 
after  reversing  the  judgment,  to  award  defendant  a  writ  of  restitution,  if  a 
writ  is  necessary  to  perfect  the  jurisdiction  of  the  court  over  the  subject: 
Kennedy  v.  Lees,  19  Cal.  374. 

A  defendant  in  forcible  entry  against  whom  judgment  is  rendered,  which 
is  afterwards  reversed  on  appeal,  but  who  does  not  lose  possession  of  the  prop- 
erty under  or  through  the  judgment,  is  not  entitled  to  be  restored  to  posses- 
sion as  against  third  persons  who  have  ousted  him  during  the  pendency  of 
the  action:  Bowers  v.  Cherokee  Bob,  46  Cal.  280.  So  it  is  within  the  discre- 
tion of  the  court  to  refuse  a  writ  of  restitution  to  defendant  on  reversing  a 
judgment  of  a  justice's  court  against  him  in  forcible  entry  and  detainer  under 
which  judgment  plaintifif  obtained  possession,  if  It  appears  that  plaintiff  was 
entitled  to  the  possession,  and  had  been  wrongfully  dispossessed  by  defendant 
at  a  prior  time,  though  he  is  not  entitled  to  recover  possession  in  this  partic- 
ular action:  Towle  v.  Smith,  27  Wis.  268.  Though  an  execution  issued  on  a 
judgment  in  favor  of  the  complainant  in  forcible  entry  and  detainer  is 
levied  after  a  supersedeas  by  writ  of  error,  yet  the  court,  in  the  exercise  of 
eound  discretion,  may  refuse  to  order  restitution  of  the  estate  so  levied  upon, 
where  it  appears,  from  the  record,  that  the  complainant  was  forcibly  dispos- 
eessed  by  the  party  moving  for  restitution:  Dutton  v.  Traqj,  4  Conn.  79.  Or 
in  a  case  showing  that  the  issuance  of  a  writ  of  restitution  would  work  mani- 
fest injustice  and  oppression,  it  will  be  refused:  Watson  v.  Trustees^  2  Jones, 
211. 

As  to  whether  the  writ  of  restitution  on  reversal  of  the  judgment  should 
issue  out  of  the  court  of  original  jurisdiction,  or  out  of  the  appellate  tribunal, 
the  court  in  Hall  v.  Wells,  54  Miss.  289-307,  said:  "If,  in  this  case,  the  rec- 
ord showed  that  the  defendant  had  been  ejected  from  the  premises  by  pro- 
cess before  the  reversal,  it  would  have  been  in  the  power  of  this  court,  and 
its  duty,  to  have  incorporated  in  its  judgment  an  award  of  restitution.  The 
appellate  court  has  inherent  power,  upon  reversal  of  a  judgment  for  a  chattel 
or  for  the  possession  of  land,  to  award  restitution,  and  the  issuance  of  execu- 
tion therefor.  Under  our  practice,  final  process  is  ordinarily  issued  by  the 
court  of  original  jurisdiction,  founded  on  the  mandate  of  this  court.  This 
judgment,  it  seems,  was  not  superseded;  and  the  plaintiffs  in  the  circuit  court, 
it  is  suggested  in  the  motion,  enforced  the  judgment  by  fiual  process.  If 
that  has  been  done,  the  plaintiff  in  error  ought  to  be  restored  to  the  posses- 
sion. The  only  difficulty  about  the  matter  is,  whether  the  relief  should  come 
from  this  court  or  from  the  circuit  court.  The  authorities  agree  that  the  ap- 
pellate court  may  award  the  writ  if  the  case  before  it  shows  a  deprivation  of 
possession.  If,  however,  that  fact  must  be  brought  to  the  notice  of  the  court 
by  proof  dehors  the  record,  the  method  is  to  give  the  plaintifif  below  notice; 
and  to  that  end  the  aggrieved  party  may  take  out  scire  facias,  warning  him 
to  appear  and  show  cause  why  he  should  not  have  the  writ  of  restitution.  In 
those  systems  where  the  appellate  court,  through  its  own  process,  carries 
out  to  full  completion  its  own  judgments,  it  might  be  proper  to  award  the 
scire  facias;  but  in  this  state,  the  mandate  goes  from  this  court  to  the  circuit 
court,  and  the  proper  process  is  issued  from  that  court.  It  seems  to  us  that 
the  better  practice  would  be,  in  cases  circumstanced  like  this,  to  sue  out  the 
scire  facias,  returnable  in  that  court,  and  on  proof  of  ejection  from  the  land, 
to  have  a  judgment  awarding  the  writ  of  restitution." 

The  same  doctrine  is  maintained  in  Vroman  v.  Dewey,  23  Wis.  626,  where 
it  is  decided  that  when,  after  a  judgment  in  the  circuit  court  for  plaintiff  in 
ejectment,  he  is  put  into  possession  by  an  of&cer  before  an  appeal  is  perfected. 
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and  afterwards  the  judgment  is  reversed,  and  a  new  trial  awarded,  defend- 
ant cannot  have  a  writ  of  restitution  from  (he  appellate  court,  but  must  have 
the  cause  remitted,  and  proceed  in  the  court  having  original  jurisdiction,  by 
applying  to  that  court  to  have  possession  restored  to  him;  and  to  the  same 
effect  is  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  102  N.  Y.  464.  The  proper 
practice  in  New  York,  under  the  code  of  procedure,  seems  to  be  that  when  a 
regular  judgment  is  entered  giving  the  plaintiff  possession  of  real  property, 
and  execution  is  issued  putting  him  in  actual  possession,  or  setting  aside  the 
judgment  and  execution,  the  proper  remedy  of  the  defendant  to  compel 
restoration  of  the  premises  is  to  apply  to  the  special  term  of  the  court  for  an 
order  to  show  cause  why  the  possession  should  not  be  restored  to  him,  and 
an  order  granted  on  the  hearing  of  the  order  to  show  cause  why  possession 
should  not  be  restored  to  him  is  sufficient  authority  to  restore  the  possession 
to  the  defendant,  and  disobedience  to  such  an  order  may  be  punished  as  for 
a  contempt:  Dawley  v.  Brown,  43  How.  Pr.  17.  On  the  question  of  restitu- 
tion of  property  upon  the  reversal  of  a  judgment  under  which  gale  has 
been  made,  see  the  note  to  Little  v.  Bunce,  28  Am.  Dec.  368-372;  and  as  to 
the  service  of  the  writ,  and  who  may  be  dispossessed  thereunder,  consult  the 
note  to  Lee  Chuck  v.  Quan  Wo  C/iong  Co.,  15  Am.  St.  Rep.  56-61. 
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Divorce  —  Alimony  —  Permanent  Allowance.  —  Alimony,  in  its  strict 
legal  sense,  and  as  used  in  section  137,  Civil  Code  of  California,  proceeds 
only  from  husband  to  wife,  and  as  a  means  of  support  for  her  pendente 
lite.  Therefore,  after  divorce,  there  can  be  no  alimony;  but  the  permanent 
allowance  provided  for  in  section  139  of  such  code  which  may  be  given 
the  wife  after  divorce  for  an  offense  of  the  husband  is  not  alimony,  nor  a 
mere  substitute  for  the  wife's  interest  in  the  community  or  separate 
property  of  the  husband.  It  is  given  the  wife  as  compensation  for  the 
wrong  done  to  her  by  the  husband. 

Divorce  —  Permanent  Allowance  for  Support  of  Wife. — When  a  di- 
vorce is  granted  for  the  offense  of  the  husband,  the  court  may,  under 
section  139,  Civil  Code  of  California,  independent  of  the  property  then 
in  esse,  compel  him  to  pay  out  of  his  future  earnings  a  suitable  monthly 
allowance  for  the  support  of  the  wife  during  life,  or  for  a  shorter  period, 
having  regard  to  their  circumstances,  the  husband's  earnings,  or  ability 
to  earn  money,  by  way  of  compensation  to  the  wife  for  deprivation  grow- 
ing out  of  his  own  wrong.  Such  allowance  may  be  increased  or  dimin- 
ished as,  in  the  opinion  of  the  court,  the  changed  circumstances  of  the 
parties  may  warrant. 

Divorce  —  Permanent  Allowance  to  Wife  —  Contempt  of  Husband  in 
NOT  Paying. — When  the  court  granting  a  divorce  has  ordered  the  husband 
to  pay  a  permanent  monthly  allowance  for  the  support  of  his  divorced 
wife,  it  may  imprison  him  for  contempt  for  violation  of  its  order.  His 
only  remedy  is  to  purge  himself  of  such  contempt  by  showing,  to  the  sat- 
isfaction of  the  court,  that  he  is  unable  to  obey  the  order,  and  that  his  in- 
ability has  not  been  caused  by  his  own  act  for  the  purpose  of  avoiding 
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payment.  When  imprisoned  for  violation  of  snch  order,  he  is  not  en- 
titled to  his  discharge  npon  habeas  corpus,  if  the  court,  finding  him  able 
to  pay  the  allowance,  has  jurisdiction  as  shown  by  the  record. 

Franklin  P.  Bully  for  the  petitioner. 
Dom  and  Dom,  for  the  respondent. 

Fox,  J.  This  is  an  application  for  discharge  upon  habeas 
corpus.  The  return  to  the  writ  shows  that  the  respondent  is 
imprisoned  under  an  order  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  made  upon  conviction  for  con- 
tempt, in  refusing  to  obey  an  order  of  the  court  theretofore 
made,  requiring  him  "to  pay  the  sum  of  twenty-five  dollars 
per  month  as  alimony,"  to  Josephine  M.  Spencer,  his  former 
wife. 

From  the  return  and  records  introduced,  it  appears  that  on 
August  25,  1884,  in  the  suit  of  Thomas  M.  Spencer,  plaintifiF, 
V.  Josephine  M.  Spencer,  defendant,  a  decree  of  divorce  was 
granted  to  the  defendant,  upon  her  cross-complaint;  the  custody 
of  a  minor  child  was  awarded  to  her;  the  household  goods 
and  personal  property  at  the  residence  occupied  by  her  were 
set  apart  to  her;  and  it  was  further  decreed  that  the  plaintiff 
should  pay  to  the  defendant,  "  as  permanent  alimony,  the  sum 
of  fifty  dollars  per  month,  on  the  first  day  of  September,  1884, 
and  on  the  first  day  of  each  and  every  month  thereafter."  On 
May  13,  1887,  on  the  motion  of  plaintiff,  this  decree  was  modi- 
fied, and  the  amount  of  alimony  so  fixed  reduced  to  twenty- 
five  dollars  per  month.  In  December,  1888,  petitioner  having 
failed  for  some  time  to  make  payment,  he  was  cited  to  appear 
before  the  court  and  show  cause  why  he  should  not  be  pun- 
ished for  contempt.  On  the  return  day  of  that  citation  the 
defendant,  this  petitioner,  was  examined  under  oath  touching 
his  ability  to  pay  the  moneys  so  required  of  him,  and  his  rea- 
sons for  not  paying  the  same,  and  the  court  found  that  there 
was  then  due  and  unpaid  the  sum  of  $225;  that  demand 
therefor  had  been  made;  that  he  had  been,  and  was,  abun- 
dantly able  to  pay  the  same;  and  that  he  had  permanent  and 
lucrative  employment.  Upon  these'  findings  the  court  ad- 
judged him  guilty  of  contempt,  and  ordered  that  he  be  com- 
mitted to  the  custody  of  the  sheriff,  and  confined  in  the  county 
jail  until  he  obeyed  the  said  order  and  paid  the  said  sum  of 
$225,  so  found  due  and  unpaid  under  said  decree,  or  until  dis- 
charged according  to  law. 

These  proceedings  seem  to  have  been  regular,  and  in  accord- 
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ance  with  the  provisions  of  title  5,  part  3,  of  the  Code  of  Civil 
Procedure.  And  the  order  of  imprisonment  was  in  accordance 
with  the  provisions  of  section  1219,  a  part  of  that  title,  the 
court  having  found  that  the  party  convicted  was  able  to  make 
the  payment  required  of  him,  and  consequently  that  it  was  in 
his  power  to  perform  the  act  required.  It  is  insisted  here, 
however,  that  the  court  erred  in  this  finding;  that  there  was 
no  evidence  to  support  it.  That  is  a  matter  into  which  we 
cannot  inquire  upon  this  writ.  Under  the  writ  the  court  can 
only  inquire  into  the  jurisdiction  to  find,  not  into  the  correct- 
ness of  the  findings  upon  which  the  conviction  is  based. 

The  only  remaining  inquiry  is,  whether  the  judgment  or 
order  which  the  petitioner  is  found  guilty  of  having  disobeyed 
was  a  lawful  judgment  or  order. 

Upon  this  point  it  is  insisted  that  in  divorce  proceedings, 
when  the  court  reaches  its  final  judgment,  and  grants  a  decree 
of  divorce  under  our  statutes,  dissolving  the  bonds  of  matri- 
mony, it  has  no  jurisdiction  or  power  to  decree  the  payment 
of  permanent,  or  indeed  an  future,  alimony;  that  the  only  pro- 
vision on  the  subject  of  alimony  is  that  found  in  section  137 
of  the  Civil  Code,  and  relates  entirely  to  what  may  be  done 
pendente  lite;  that  alimony  grows  out  of  that  obligation  of  sup- 
port which  arises  from  the  relation  of  husband  and  wife,  and 
proceeds  only  from  husband  to  wife;  that  the  moment  the  de- 
cree of  divorce  is  granted  the  relation  of  husband  and  wife 
has  ceased;  there  is  then  no  husband,  no  wife,  and  hence  there 
can  be  no  alimony. 

It  is  true  that  alimony,  in  its  strict  technical  sense,  proceeds 
only  from  husband  to  wife,  and  that  where  the  relation  of 
husband  and  wife  does  not  exist,  strictly  speaking  there  can 
be  no  alimony.  It  is  true,  also,  that  the  legislature  has  used 
the  term  only  in  its  strict  legal  sense,  and  has  therefore  used 
the  word  "alimony"  only  when  prescribing  the  provision 
which  the  court  might  make  for  the  support  of  the  wi^e  pendente 
lite.  But  the  courts  have  not  always  been  as  careful  in  their 
use  of  the  word.  They  have  frequently  used  it  as  a  mere 
name  for  another  and  different  allowance,  made,  and  author- 
ized to  be  made,  under  section  139  of  the  Civil  Code.  It  waa 
manifestly  so  used  in  this  case,  and  has  been  so  used  in  many 
others.  By  that  section  it  is  provided:  "Where  a  divorce  is 
granted  for  an  offense  of  the  husband,  the  court  may  compel 
him  to  ...  .  make  such  suitable  allowance  to  the  wife  for  her 
support  during  her  life,  or  for  a  shorter  period,  as  the  court 
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may  deem  just,  having  regard  to  the  circumstances  of  the  par- 
ties respectively;  and  the  court  may,  from  time  to  time,  modify 
its  orders  in  these  respects." 

That  is  exactly  what  the  court  did  in  this  case,  falling,  how- 
ever, into  the  quite  common  error  of  calling  the  allowance 
"permanent  alimony."  If  such  an  allowance  is  lawfully 
made,  the  simple  misnomer  of  it  would  not  justify  a  court, 
even  upon  appeal,  much  less  under  this  writ,  in  setting  it 
aside.  If  it  was  excessive,  or  if  the  court  erred  in  determining 
that  it  was  a  case  in  which  such  an  allowance  is  authorized  by 
law,  the  error  was  one  to  be  corrected  on  appeal,  not  one  to  be 
set  aside  as  for  want  of  jurisdiction  to  make  it.  Under  the 
code,  which  must  "be  liberally  construed  with  a  view  to  effect 
its  object  and  to  promote  justice"  (sec.  4),  the  court  will  look 
at  the  substance  of  the  thing,  and  not  defeat  its  object  merely 
because  somebody  has  misnamed  it.  Alimony  rests  upon  the 
obligation  of  the  husband  to  support  the  wife;  allowance  for 
future  support  has  been  held  to  be  in  consideration  of  and  as 
a  substitute  for  her  interest  in  the  community  property,  or 
her  right  of  dower  or  inheritance  in  the  property  of  the  hus- 
band, but  under  our  code  it  is  something  more,  and  something 
which  the  legislature  had  a  right  to  authorize  and  the  court  to 
grant,  —  compensation  for  a  wrong  done  to  her.  It  will  be  ob- 
served that  this  allowance  cannot  be  made  when  the  divorce 
is  granted  for  the  offense  of  the  wife, — only  when  it  is  for  an 
offense  of  the  husband;  so  expressly  provided  by  the  statute, 
and  so  held  in  Everett  v.  Everett,  52  Cal.  383.  It  proceeds 
upon  the  theory  that  the  husband  entered  upon  an  obligation 
which,  among  other  things,  bound  him  to  support  the  wife 
during  the  period  of  their  joint  lives,  and  gave  to  her  a  right 
to  share  in  the  fruits  and  accumulations  of  his  skill;  that  by 
his  own  wrong  he  has  forced  her  to  sever  the  relation  which 
enabled  her  to  enforce  this  obligation,  and  for  the  wrong  which 
thus  deprived  her  of  the  benefit  of  the  obligation  he  must 
make  her  compensation.  The  court  is  to  fix  the  measure  of 
that  compensation  by  "having  regard  to  the  circumstances  of 
the  parties  respectively";  those  circumstances  furnishing  the 
best  means  for  determining  the  extent  of  her  loss.  As  these 
circumstances  may  differ  at  different  times,  "the  court  may, 
from  time  to  time,  modify  its  orders  in  that  respect." 

This  allowance  may  be  entirely  independent  of  the  property 
then  in  ease.  It  is  the  duty  of  the  court,  at  the  time  of  dissolv- 
ing the  marriage,  to  make  proper  division  of  the  community 
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property  (sees.  146, 147),  and,  as  we  understand  the  law,  it  may, 
under  section  139,  in  its  discretion,  compel  the  husband,  ia 
addition,  to  make  what  it  deems  suitable  allowance  for  the 
future  support  of  the  wife  during  life,  or  for  a  shorter  period, 
having  reference  to  their  circumstances,  etc.  This  by  way  of 
compensation  for  the  deprivation  growing  out  of  his  own  wrong. 
In  fixing  this  compensation  or  allowance,  the  court  may  re- 
gard the  earnings  of  the  husband,  or  his  ability  to  earn  money: 
Eidenmuller  v.  Eidenmuller,  37  Cal.  364;  and  may  subsequently 
reduce  the  amount:  Eidenmuller  v.  Eidenmuller,  37  Cal.  364; 
or  increase  it:  Ex  parte  Cottrell,  59  Cal.  417, — as,  in  its  opinion, 
the  changed  circumstances  of  the  parties  shall  warrant,  and 
may  enforce  compliance  with  the  order  by  imprisonment  for 
contempt:  Ex  parte  Perkins,  18  Cal.  60;  Ex  parte  Cottrell,  59 
Cal.  417;  and  the  husband  may  purge  himself  of  contempt  by 
showing  that  he  is  unable  to  obey  the  order,  and  that  his  in- 
ability to  pay  the  sum  directed  has  not  been  occasioned  by  his 
own  act  for  the  purpose  of  avoiding  payment:  Galland  v.  Gal- 
land,  44  Cal.  475;  13  Am.  Rep.  167;  Ex  parte  Cottrell,  59  Cal. 
417;  Ex  parte  Wilson,  75  Cal.  580. 

The  question  of  whether  or  not  disobedience  of  the  order  for 
the  payment  of  this  allowance  is  contempt  which  may  be  pun- 
ished by  imprisonment,  so  ably  discussed  by  counsel  for  peti- 
tioner, is  no  longer  an  open  one  in  this  state,  as  will  be  seen 
by  the  cases  above  cited,  and  perhaps  others.  The  order  for 
such  allowance,  or  any  subsequent  order  made  in  modification 
thereof,  is  subject  to  review  upon  appeal:  Eidenmuller  v.  Eiden- 
muller, 37  Cal.  364;  but  until  reversed  it  must  be  obeyed,  or 
the  party  must  purge  himself  of  contempt  by  showing  his  in- 
ability to  pay  it,  and  that  the  inability  is  not  occasioned  by 
his  own  act  for  the  purpose  of  avoiding  payment. 

The  remaining  questions  presented  in  this  case  were  fully 
considered  in  Ex  parte  Wilson,  75  Cal.  580,  and  we  see  no  rea- 
son to  depart  from  the  conclusion  there  reached. 

Let  the  writ  be  dismissed. 


Paterson,  J.,  dissented  from  the  opinion  aa  rendered  by  a  majority  of 
the  court,  and  contended  that  if  the  law  existed  as  therein  construed,  then 
it  should  be  repealed,  or  the  right  to  an  absolute  divorce  and  the  privi- 
lege of  remarriage  abolished,  or  the  law  should  provide,  as  he  believed  under 
a  proper  construction  it  now  provides,  that  only  the  property,  separate  and 
community,  in  existence  at  the  time  that  the  divorce  is  granted,  can  be  taken 
for  the  support  of  the  divorced  wife.  He  contended  that  the  law,  as  con- 
strued by  the  court,  is  at  variance  with  the  entire  scope  and  spirit  of  the 
principles  of  law  governing  the  subject  of  personal  relations;  and  in  aid  of 
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his  construction  of  sections  136-140  of  the  Civil  Code  of  California,  relating  to 
alimony  and  permanent  allowance  to  the  wife  in  actions  for  divorce,  he 
quoted  section  141  of  the  same  code,  providing  that  "in  executing  the  five 
preceding  sections,  the  court  must  resort,  —  1.  To  the  community  property; 
then,  2.  To  the  separate  property  of  the  husband,"  In  support  of  his  con- 
struction, he  reasoned  that  the  law  encourages  the  marriage  of  persons  com- 
petent to  assume  that  relation,  and  fosters  its  continuance.  It  also  renders 
all  contracts  and  conditions  in  restraint  thereof  void  as  against  public  policy. 
It  makes  divorce  absolute,  while  no  such  thing  exists  as  divorce  from  bed 
and  board.  When  divorced,  each  party  is  relieved  from  all  the  obligations 
of  the  marriage  bond;  from  that  time  on  they  are  single  persons,  and  act,  aa 
between  themselves,  as  strangers,  with  no  duties  or  obligations  due  from  one 
to  the  other.  Each  is  free  to  marry  again,  and  the  law  encourages  each  so  to 
do.  The  law,  recognizing  that  the  marriage  relation  may  no  longer  exist  in 
some  cases,  has  prescribed  six  different  grounds,  u^ion  any  one  of  which,  if 
properly  shown  to  exist,  the  marriage  may  be  dissolved-  In  particular  cases, 
penalties  are  fixed  to  be  imposed  upon  the  guilty  party;  but  they  all  relate 
to  the  property  of  the  husband  and  wife,  either  separate  or  common.  "  No 
personal  penalty  is  provided,  such  as  imprisonment  or  forfeiture  of  a  limi- 
tation upon  the  privilege  of  remarriage.  Uader  these  provisions,  a  divorced 
man  marries  a  second  or  third  time.  The  divorced  wife  does  the  same  thing. 
The  man,  upon  whom  devolves  the  duty  of  supporting  his  family,  is  depend- 
ent upon  his  daily  earnings  to  perform  this  duty.  The  woman,  who  has,  by 
the  decree  of  divorce,  been  released  from  all  duties  toward  him,  demands  that 
his  earnings,  or  a  portion  of  them,  shall  be  devoted  to  her  support,  and  his 
lawful  wife  and  their  children  must  take  what  is  left.  If  he  refuse  to  take 
the  bread  from  them  and  give  it  to  her,  who  owes  him  no  duty,  he  may  b^ 
thrown  into  jail,  and  be  thus  deprived  of  the  power  to  support  any  of  them. 
Such  law  as  this  —  a  law  which  permits  or  encourages  a  man  to  assume  the 
responsibilities  of  husband  and  father,  and  imposes  at  the  same  time  such  in- 
consistent conditions,  and  such  unequal  and  inequitable  burdens  —  ought  not 
to  blister  the  pages  of  our  statute  books."  In  conclusion,  the  judge  said: 
"It  is  an  anomalous  condition  of  domestic  affairs  which  requires  a  man,  who 
has  been  permitted  and  encouraged  to  assume  new  marital  duties  and  obliga- 
tions, to  support  a  legal  relict,  who  is  not  only  matrimonially  dead  to  him,  but 
is  perhaps  married  to  another,  who  is  unable  or  unwilling  to  support  her." 

Divorce  and  Alimony.  —  For  definitions  of  alimony,  see  note  to  Meth' 
vin  V.  Methvin,  60  Am.  Dec.  665,  66G;  note  to  Bucktaiuster  v.  Buckminster, 
88  Am.  Dec.  659. 

As  to  the  nature  of  permanent  alimony,  when  it  may  be  allowed  by  the 
court,  and  how  it  is  distinguished  from  temporary  alimony,  see  note  to  Meth' 
vin  V.  Methvin,  60  Am.  Dec.  667-673.  Ordinarily,  there  cau  be  no  allowance 
of  permanent  alimony,  where  a  decree  of  divorce  is  denied:  Peyrev.  Peyre, 
79  Cal.  336;  but  there  may  exist  circumstances  under  which  the  court  may 
allow  alimony  without  a  divorce:  Note  to  Methvin  v.  Methvin,  60  Am.  Dec. 
666,  667;  Oilpin  v.  Gilpin,  12  Col.  505;  Graves  v.  Graves,  36  Iowa,  310;  14  Am. 
Kep.  525.  Under  the  Civil  Code,  it  is  in  the  court's  discretion  to  allow  per- 
manent alimony  either  in  a  gross  sum  or  in  periodical  payments:  Robinson  v. 
Bobinson,  79  Cal.  511;  but  the  amount  of  the  alimony  having  been  agreed 
upon  and  fixed  at  a  gross  sum,  the  wife  cannot  maintain  another  action  for 
additional  alimony,  at  least  not  without  showing  a  change  in  the  circum- 
stances of  the  parties:  White  v.  White,  75  Iowa,  218;  Beid  v.  Beid,  74  Iowa, 
681.    In  the  absence  of  an  abuse  of  discretion,  the  allowance  of  alimouy  made 
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by  tbe  conrl  will  not  be  reviewed  or  interfered  with  on  appeal:  WhUe  v.  WJiite, 
73  Cal.  105;  Blair  v.  Blair,  74  Iowa,  311;  Peck  v.  Peck,  113  Ind,  168. 

Failing  to  pay  temporary  alimony  is  not  contempt  of  court:  Allen  v.  Allen, 
72  Iowa,  502;  but  contra,  see  In  Matter  of  Fanning,  40  Minn.  4.  But  when  % 
husband  fails  to  comply  with  a  final  decree  or  order  against  him  for  alimony, 
the  court  may  imprison  him  until  ha  obeys  the  order  or  satisfies  the  decree, 
for  he  is  in  such  a  case  guilty  of  contempt:  Lewis  r,  Letoia,  SO  Ga.  706;  12 
Am.  St.  Rep.  281;  Spencer  v.  Lawler,  79  Cal.  215;  unless  he  is  actually 
unable  pecuniarily  to  pay  the  money:  Galland  T.  Oalland,  44  CaL  475;  13 
Am.  Rep.  167;  but  a  husband  who  has  been  committed  for  contempt  for  not 
paying  alimony  cannot  be  discharged  upon  habeas  co7-pus  upon  showing  that 
since  imprisoament  be  baa  become  insolvent:  Ehc  part*  Wilson,  73  CaL  97. 


[In  Bank.] 

Stone  v.  Hammell. 

[88  California,  547.] 

SoBVTTSHiP  —  Reimbursement  of  Surety.  —  As  a  general  rule,  a  snretj 
can  recover  of  the  principal  only  the  amount  which  he  has  actually  paid. 

Suretyship  —  Note  of  Surety  as  Extinguishment  of  Debt.  —  A  surety, 
by  giving  his  negotiable  note  for  the  debt  due  by  his  principal,  can  only 
recover  the  amount  thereof  from  the  latter  when  such  note  extinguishes 
the  debt  of  the^  principal  to  his  creditor. 

Suretyship  —  Co-sureties  —  Right  to  Recover  Contribution  on  Out- 
lawed Debt.  —  A  co-surety  who  has  contributed  his  share  of  the  princi- 
pal's debt  to  a  co-surety,  who  has  satisfied  the  whole  debt,  cannot  recover 
the  amount  so  paid  in  contribution  of  their  principal,  when  the  liability 
of  the  latter  has  been  extinguished  by  the  statute  of  limitations  before 
any  payment  by  either  of  the  sureties. 

Suretyship  —  Co-surety  —  Statute  of  Limitations  against. — The  lia- 
bility of  a  surety  for  contribution  to  his  co-surety,  who  has  paid  the  prin- 
cipal debt,  is  kept  alive  by  the  absence  of  the  former  from  the  state;  but 
such  absence  does  not  extend  the  time  within  which  he  may  recover  of 
his  principal  the  amount  so  contributed.  His  right  to  recover  of  the 
principal  in  such  case  is  barred  in  two  years  from  the  date  of  payment 
of  the  principal  debt,  unless  the  obligation  is  founded  upon  an  instru. 
mcnt  in  writing. 

Statute  of  Limitations  —  Absence  from  State,  Effect  of.  —  Absence  of 
a  party  from  the  state  stops  the  running  of  the  statute  of  limitations  as 
to  causes  of  action  against  him;  but  his  absence  does  not  stop  the  run- 
ning of  the  statute  as  to  any  cause  of  action  in  his  favor. 

S.  W.  Boutorif  and  Wells,  Guthrie^  and  Lee^  for  the  appellant. 
B.  F.  Thomas,  for  the  respondent. 

McFarland,  J.  After  further  consideration  upon  argument 
on  rehearing,  we  are  satisfied  that  the  judgment  in  this  case 
should  be  reversed. 

The  plaintifif  and  three  other  persons — Newell,  Hamilton, 
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and  Hay  man  —  were  sureties  on  a  promissory  note  made  by 
defendant,  Hammell,  to  one  Byron  Stevens  for  three  thousand 
dollars,  dated  July  1,  1877,  and  payable  one  year  after  date. 
Plaintiff  claims  that  one  of  said  sureties,  Newell,  paid  on  said 
note  something  over  two  thousand  dollars,  and  that  plaintiff 
paid  to  Newell,  as  his  pro  rata  contributive  share,  one  thou- 
sand dollars;  and  this  action  was  brought  to  recover  said  one 
thousand  dollars  of  defendant,  the  principal  on  the  note. 

There  are  a  number  of  interesting  questions  in  the  case, 
which,  under  the  views  which  we  take  of  it,  need  not  be  deter- 
mined. For  instance,  defendant  contends  that  he  gave  a 
mortgage  to  the  sureties  to  secure  them,  and  that  the  mort- 
gage should  have  been  foreclosed,  and  that  the  mortgaged 
property  was  sufficient  in  value  to  satisfy  the  note;  that  de- 
fendant was  discharged  from  the  liability  sued  on  by  a  decree 
in  insolvency;  and  that  the  one  thousand  dollars  was  more 
than  plaintiff's  contributive  share.  We  will  assume,  how- 
ever, that  the  property  was  not  held  by  way  of  mortgage,  and 
was  faithfully  applied  by  Newell,  as  far  as  it  would  go,  to  the 
payment  of  the  note;  that  the  decree  in  insolvency  did  not  in- 
clude the  liability  sued  on;  and  that  one  thousand  dollars  was 
the  correct  amount  of  plaintiff's  contributive  share. 

It  is  not  averred  in  the  complaint  or  found  by  the  court 
that  the  plaintiff,  Stone,  ever  paid  to  his  co-surety  Newell  any 
.  money  or  gave  him  any  property  in  satisfaction  of  Newell's 
claim  for  contribution.  The  only  averment  on  the  subject  is 
as  follows:  "That  on  the  1st  of  March,  1884,  this  plaintiff,  in 
full  satisfaction  of  the  amount  of  money  which  he  should  con- 
tribute to  said  P.  N.  Newell  for  his  aforesaid  payments  on  the 
aforesaid  note,  made,  executed,  and  delivered  to  said  P.  N. 
Newell  his  promissory  notes  in  the  sum  of  one  thousand  dol- 
lars, whereupon  the  said  P.  N.  Newell  gave  to  plaintiff  his 
receipt  in  full  for  plaintiff 's  liability  to  contribute  to  him  for 
the  aforesaid  payments  on  said  promissory  note."  This  is 
not  a  very  clear  averment  that  Newell  took  the  notes  in  abso- 
lute payment  of  his  former  claim;  but  we  will  assume  it  to  be 
sufficient  for  that  purpose.  There  is  no  averment  that  plain- 
tiff ever  paid  the  notes,  or  any  part  of  either  of  them.  It  ap- 
pears, from  the  findings,  that  they  were  payable  two  years  after 
date,  and  would  not  mature  until  more  than  a  year  after  this 
action  was  commenced.  The  court  below  held  that  the  giving 
of  these  notes,  and  their  acceptance  as  payment  by  Newell, 

constitutes  a  cause  of  action  in  favor  of  plaintiff  against  de- 
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fendani    In  this  holding,  under  the  facts  in  the  case  at  bar, 
at  least,  the  court,  in  our  opinion,  erred. 

The  general  rule  is,  undoubtedly,  that  a  surety  can  recover 
of  the  principal  only  the  amount  or  value  which  the  surety 
has  actually  paid.  If  he  has  paid  in  depreciated  bank  notes 
taken  at  par,  he  can  recover  only  the  actual  value  of  the  bank 
notes  so  paid  and  received;  if  he  has  paid  in  property,  he  can 
recover  only  the  value  of  the  property;  if  he  has  compromised 
he  can  recover  only  what  the  compromise  cost  him.  The  rule 
is,  that  he  shall  not  be  allowed  to  "  speculate  out  of  his  princi- 
pal ":  Brandt  on  Suretyship  and  Guaranty,  sec.  182,  and  cases 
there  cited;  Estate  of  Hill,  67  Cal.  243, 

There  is  authority,  however,  and  perhaps  a  preponderance 
of  authority,  to  the  point  that  if  a  surety,  by  giving  his  nego- 
tiable promissory  note,  satisfies  the  claim  of  the  creditor,  and 
extinguishes  the  debt  of  the  principal  to  the  creditor,  he  may 
recover  from  the  principal  the  amount  of  the  debt,  without 
showing  that  he  has  paid  his  promissory  note:  Brandt  on 
Suretyship  and  Guaranty,  sec.  181,  and  cases  cited.  But  the 
authorities  are  not  uniform  upon  the  subject.  In  Indiana  and 
North  Carolina,  and  some  other  states,  it  is  held  that  the 
surety  cannot  recover  of  the  principal  until  he  has  paid  the 
money,  and  that  the  giving  of  a  note  is  not  sufiicient:  Brisen- 
dine  v.  Martin,  1  Ired.  286;  Nowland  v.  Martin,  1  Ired.  307; 
Romine  v.  Romine,  59  Ind.  351,  and  cases  there  cited.  Many 
of  the  cases  hold*  that  if  the  surety  discharges  the  debt  by  a 
negotiable  note  he  can  maintain  an  action  against  the  princi- 
pal, while  if  he  does  so  by  means  of  a  bond  or  any  non-nego- 
tiable instrument,  he  cannot,  upon  the  theory  that  a  negotiable 
note  is  analogous  to  money,  —  a  distinction  which  is  founded 
upon  no  apparent  good  reason:  Boulware  v.  Robinson,  8  Tex. 
327;  58  Am.  Dec.  117;  Peters  v.  Barnhill,  1  Hill  (S.  C.)  237. 
The  rule  is  founded  on  the  reason  that  if  the  surety,  by  giving 
his  own  obligation,  discharges  the  orginal  debt  of  the  princi- 
pal, the  latter  is  as  much  benefited  as  if  he  had  discharged  it 
by  actually  paying  the  money;  its  weakness  lies  in  the  possi- 
bility of  the  surety  recovering  the  whole  amount  of  the  princi- 
pal, and  never  paying  his  own  note,  thus  violating  the  cardinal 
rule  that  the  surety  shall  not  speculate  out  of  the  principal. 
But  if  we  assume  the  rule  to  be  as  first  above  stated,  it  is  not 
BO  clearly  commendable  as  to  deserve  pushing  further  than 
adjudicated  cases  have  already  carried  it;  and  in  all  cases  to 
which  our  attention  has  been  called,  the  rule  has  been  enforced 
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against  the  principal  in  favor  only  of  the  surety  who  has  ex- 
tinguished the  debt  to  the  original  creditor. 

We  have  seen  no  case  in  which  the  rule  has  been  applied 
to  a  surety  who  had  not  satisfied  the  original  debt,  but  had 
only  given  his  note  to  another  surety  who  had  satisfied  it. 
Moreover,  the  reason  of  the  rule  —  if  it  be  held  to  be  the  rule 
—  is,  that  the  principal  is  benefited  to  the  extent  of  the  origi- 
nal debt  or  liability  which  has  been  extinguished  by  the  new 
obligation  of  the  surety;  and  the  reason  ceases  when  there  is 
no  such  benefit.  Now,  in  the  case  at  bar,  defendant  was  in 
no  manner  benefited  by  the  notes  given  by  plaintiff  to  Newell, 
nor  was  any  debt  or  liability  of  defendant  thereby  extin- 
guished; because  at  the  time  the  notes  were  given  there  was 
no  legal  liability  from  the  defendant  to  Newell,  for  the  reason 
that  any  cause  of  action  which  the  latter  might  have  had 
against  the  defendant  for  moneys  which  he  had  paid  to  Byron 
Stevens  had  long  been  barred  by  the  statute  of  limitations. 
The  last  payment  made  by  Newell  on  the  note  to  Stevens,  as 
averred  and  found,  was  on  January  10, 1881;  and  as  his  cause 
of  action  for  the  payments  which  he  had  made  was  not 
"  founded  on  a  written  instrument,"  it  was  barred  in  two 
years,  — that  is,  on  January  10,  1883:  Chipman  v.  Morrill,  20 
Cal.  136.  But  plaintifi'did  not  give  his  notes  to  Newell  until 
March  1,  1884.  At  that  time  defendant  was  under  no  legal 
obligation  to  any  one  which  plaintifi"  could  discharge  by  giv- 
ing said  notes.  The  original  note  given  to  Stevens  had  itself 
been  long  since  outlawed.  Therefore,  by  giving  said  notes 
plaintiff  acquired  no  cause  of  action  against  the  defendant 
herein. 

We  think,  also,  that  the  cause  of  action  averred  in  the  com- 
plaint would  have  been  barred  by  the  statute  of  limitations, 
which  was  pleaded  by  defendant,  even  though  plaintifi*,  on 
March  1,  1884,  had  actually  paid  Newell  the  one  thousand 
dollars  in  money.  Plaintiff"  seeks  to  avoid  the  running  of  the 
statute  through  the  fact  that  within  a  month  after  the  original 
note  to  Stevens  matured  he  left  the  state,  and  resided  out  of 
the  state  for  several  years.  His  contention  is,  that  as  Newell's 
cause  of  action  against  him  for  contribution  would  not  be 
barred  while  he  remained  out  of  the  state,  therefore  his  cause 
of  action  which  he  had  against  defendant,  or  which  he  proposed 
at  some  future  time  to  have  by  paying  his  contributive  share 
to  Newell,  would  not  be  barred  during  his  absence  from  the 
state,  though  such  absence  should  be  for  fifty  years.     He  con- 
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tends  that  by  returning  at  any  time,  and  subjecting  himself 
to  Newell's  claim  and  paying  it,  he  could  recover  his  part  of 
it  against  defendant,  although  in  the  hands  of  Newell  it  had 
been  outlawed  for  a  quarter  of  a  century.  We  do  not  think 
that  the  law  of  limitation  of  actions  contemplates  any  such  an 
anomaly.  When  a  man  leaves  the  state,  the  statute  of  limita- 
tions does  not  run  during  his  absence  as  to  any  cause  of  ac- 
tion against  him;  but  his  absence  does  not  prevent  the  statute 
from  running  as  to  any  cause  of  action  in  his  favor.  At  any 
time  within  two  years  after  Newell  had  paid  the  original  note, 
plaintiff  could  have  paid  his  contributive  share  to  Newell  and 
maintained  an  action  for  it  against  defendant.  But  he  could 
not  wait  until  the  whole  of  Newell's  cause  of  action  against 
defendant  was  barred,  and  then  revive  one  half  of  the  claim 
by  coming  back  years  afterward  and  making  a  real  or  pre- 
tended payment  of  it  to  Newell,  The  whole  claim  was,  as  to 
defendant,  dead;  and  the  breath  of  life  could  not  be  blown 
into  one  half  of  it  by  any  such  legal  hocus-pocus. 

For  the  reasons  above  stated,  the  judgment  and  order  ap- 
pealed from  are  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  respondent  may  be  advised  to  take. 

Beatty,  C.  J.  (concurring).  I  concur.  A  surety  who  pays 
the  debt  of  his  principal  has  an  undoubted  right  to  recover 
the  amount  paid.  But  such  is  not  the  case  here.  The  lia- 
bility of  the  principal  had  been  extinguished  by  the  statute 
of  limitations  before  any  payment  by  the  surety.  The  ab- 
sence of  the  plaintiff  from  the  state  had  kept  the  claim  alive 
as  to  him,  though  it  was  extinguished  as  to  the  defendant. 
The  plaintiff,  therefore,  did  not  pay  the  defendant's  debt,  — 
he  merely  paid  his  own  debt.  By  so  doing,  he  could  not  pos- 
sibly acquire  a  right  of  action  against  the  defendant. 

Suretyship.  —  Right  of  one  surety  to  enforce  contribution  from  another, 
and  the  remedies  for  its  enforcement:  See  extended  note  to  Chrosa  v.  DaviSy 
10  Am.  St.  Rep.  639-647,  wherein  is  discussed  the  payment  by  a  surety  of  a 
debt  outlawed.  One  surety  paying  only  his  proportion  of  the  secured  debt  can 
hare  no  right  to  contribution  from  his  co-surety:  Pegram  v.  Riley,  88  Ala.  399. 

Surety's  Claim  upon  Principal.  —  Where  a  stranger  pays  the  principal's 
debt,  and  is  reimbursed  by  the  surety,  the  surety  may  recover  the  amount 
of  his  payment  from  the  principal:  Harper  v.  McVeigh,  82  Va.  751.  A 
■nrety's  right  of  action  arises  for  reimbursement  from  principal  immediately 
vpon  his  actual  payment  of  the  obligation:  Harper  v.  McVeigh,  82  Va.  751. 
In  Harrah  v.  Jacobs,  75  Iowa,  72,  it  is  decided  that  a  joint  maker  of  a  promis- 
sory note,  who  is  really  but  a  surety,  and  who  pays  the  note,  cannot  sue  the 
principal  for  indemnity  after  the  lapse  of  five  years  from  the  date  of  the  pay- 
ment of  the  note  by  aim. 
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King  v.  Goodwin. 

[130  Illinois,  102.] 

LneiT  OF  Creditor's  Bill.  —  The  filing  of  a  creditor's  bill  and  the  service  of 
process  thereon  create  a  lien  on  the  equitable  assets  of  the  judgment 
debtor,  without  the  issuance  of  an  injunction  or  the  appointment  of  a 
receiver,  and  no  voluntary  assignment  by  the  debtor,  nor  intervening 
claims  of  other  creditors,  can  impair  the  lien  thus  created. 

Lien  op  Creditor's  Bill.  —  The  lien  upon  equitable  assets  acquired  by  a 
creditor's  bill  is  not  extinguished  by  the  death  of  the  debtor  before  the 
appointment  of  a  receiver,  but  survives  against  such  assets  in  the  hands 
of  the  administrator. 

LiBH  OP  Creditor's  Bill  Superior  to  Widow's  Award.  —  The  widow's 
claim  to  her  award  is  against  the  estate  of  her  deceased  husband;  and  if 
there  is  no  estate,  she  has  nothing  to  rely  upon  for  the  payment  of  the 
award.  If  the  estate  is  encumbered  by  a  valid  lien,  created  by  a  credi- 
tor's bill,  the  award  does  not  set  aside  the  lien,  and  she  has  only  a  claim 
on  so  much  as  may  be  left  after  satisfying  the  lien. 

Receiver  is  Quasi  Trustee,  holding  the  fund  for  the  benefit  of  whoever 
may  eventually  establish  title  thereto. 

Creditor's  Bill  —  Parties.  —  Question  of  necessity  of  the  receiver  being  a 
party  to  a  creditor's  bill  should  be  raised  by  demurrer. 

C  H.  and  C.  B.  Wood^  and  S.  B.  King,  for  the  appellant. 

S.  K.  Dow,  for  the  appellee. 

By  Court.  —  Having  duly  considered  both  the  oral  and 
printed  arguments  submitted  in  this  case,  and  examined  the 
authorities  cited  in  the  briefs  of  counsel,  we  concur  in  the  con- 
clusion reached  by  the  appellate  court,  the  reasons  for  which 
are  satisfactorily  stated  in  the  following  opinion  by  Garnett, 
P.  J.,  of  that  court:  — 
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"  This  is  a  creditor's  bill,  filed  June  16,  1883,  by  appellant, 
against  Claude  B.  King,  Anna  King,  his  wife,  and  Homer  N. 
Hibbard,  receiver  of  the  Montello  Granite  Company,  based  on 
a  judgment  recovered  at  the  April  term,  1883,  of  the  superior 
court  of  Cook  County,  in  favor  of  appellant  and  against  said 
Claude  B.  King,  for  $1,076,  and  costs.  Execution  was  issued 
and  duly  returned  unsatisfied. 

"The  Montello  Granite  Company  was  the  style  of  a  copart- 
nership composed  of  Claude  B.  King  and  James  H.  Anderson. 
In  a  suit  to  wind  up  the  affairs  of  that  firm,  the  superior  court, 
on  the  eighteenth  day  of  October,  1882,  appointed  H.  N.  Hib- 
bard receiver  of  the  firm's  assets.  At  the  time  the  bill  in  this 
case  was  filed,  the  receiver  was  proceeding  with  the  duties  of 
his  office,  and  was  in  possession  of  the  partnership  effects. 
The  purpose  of  the  creditor's  bill  was  to  reach  King's  interest 
in  the  firm's  assets,  whatever  it  might  appear  to  be  on  final 
adjustment,  and  other  equitable  assets,  for  the  payment  of 
said  judgment.  The  receiver  was  made  a  defendant  to  the 
creditor's  bill  without  leave  of  the  superior  court.  He  de- 
murred to  the  bill,  and  his  demurrer  was  sustained  October 
18,  1883.  King  and  wife  answered,  admitting  the  copartner- 
ship, and  stating,  among  other  things,  that  Claude  B.  King 
had  no  property,  or  interest  in  any,  except  his  interest  as  co- 
partner in  the  assets  of  the  Montello  Granite  Company  in  the 
hands  of  said  receiver.  Replication  to  the  answer  was  filed 
October  25,  1883.  On  November  11,  1884,  Claude  B.  King 
died,  leaving  his  wife  surviving.  His  death  was  suggested  of 
record  May  25,  1885.  His  wife,  having  been  appointed  ad- 
ministratrix of  his  estate  by  the  probate  court  of  Cook  County, 
filed  her  answer,  as  administratrix,  on  July  8,  1885,  stating 
the  death  of  her  husband;  her  appointment  and  qualification 
as  administratrix;  that  the  deceased  left  no  estate  except  that 
involved  in  the  litigation  with  his  partner,  Anderson;  that  all 
of  said  property  is  in  the  custody  of  the  law,  in  the  hands  of  a 
receiver;  that  it  was  probable  that  said  estate  will  be  insol- 
vent, and  that  there  would  not  be  more  property  than  enough 
to  pay  preferred  claims. 

"  By  her  supplemental  answer,  filed  March  12,  1888,  she 
states  that  the  whole  personal  estate  of  said  Claude  B.  King 
had  been  appraised,  and  the  appraisal  approved  by  the  pro- 
bate court  of  Cook  County,  at  $277;  that  the  estate  is  insol- 
vent; that  her  widow's  award  had  been  fixed  at  $1,975,  which 
ehe  claims  should  be  allowed  to  her  out  of  any  funds  in  the 
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receiver's  hands  coming  to  the  estate,  in  preference  to  the 
claim  of  appellant.  On  the  6th  of  November,  1885,  the  re- 
ceiver was  made  a  party  defendant  to  the  bill  by  leave  of  the 
court,  and  filed  his  answer  November  17,  1885,  alleging,  in 
substance,  that  he  was  unable  to  determine  the  amount  of 
King's  interest  in  the  assets  of  the  Montello  Granite  Com- 
pany. Replications  were  filed  to  the  answers.  It  appeared, 
on  the  hearing,  that  the  amount  in  the  receiver's  hands  com- 
ing to  King's  estate  is  something  over  $1,500,  and  that  the 
widow's  award  had  been  fixed  at  $1,975.  The  court  below  dis- 
missed the  bill  for  want  of  equity. 

"  The  general  rule  is,  that  the  filing  of  a  creditor's  bill,  and 
service  of  process,  creates  a  lien  on  the  equitable  assets  of  the 
judgment  debtor.  It  has  been  aptly  termed  an  'equitable 
levy':  Wait  on  Fraudulent  Conveyances,  sec.  68j  2  Wait's 
Actions  and  Defenses,  428;  First  Nat.  Bank  v.  Gage,  93  111. 
172;  Lynch  v.  Johnson,  48  N.  Y.  27;  Miller  v.  Sherry,  2  Wall. 
237;  Adsit  v.  Butler,  87  N.  Y.  585. 

"  In  the  case  at  bar,  no  injunction  was  issued  or  receiver 
appointed.  Was  either  necessary  to  make  the  'equitable  levy* 
perfect?  In  Storm  v.  Waddell,  2  Sand.  Ch.  494,  the  court 
(p.  582)  emphasizes  the  point  that  'the  lien  was  acquired  by 
the  commencement  of  the  suit,  and  not  by  the  order  for  a  re- 
ceiver, or  his  appointment.'  And  on  pages  564  and  565,  it  is 
said:  '  Without  regard  to  the  injunction,  the  property  of  the 
defendant  is  subjected  to  the  suit,  wherever  it  may  be,  if  the 
receiver  can  lay  hold  of  it,  or  the  complainant  can  reach  it 
by  the  decree A  receiver  is  a  convenient  but  not  indis- 
pensable part  of  the  proceeding.  No  voluntary  assignment  of 
the  debtor  can  impair  the  complainant's  right,  nor  any  inter- 
vening claim  of  other  creditors.  I  speak,  in  this  outline,  of 
equitable  interests  and  things  in  action.' 

"In  Roberts  v.  Albany  etc.  R.  R.  Co.,  25  Barb.  662,  the  court 
said:  'As  soon  as  the  judgment  creditor's  suit  was  instituted, 
the  plaintiff's  in  that  suit  obtained  a  lien  on  all  the  choses  in 
action  of  Rutter.  All  the  title  he  had  was  subject  to  that 
lien;  all  that  he  could  pass  was  subject  to  it.  When  the  re- 
ceiver was  appointed  (whether  Rutter  assigned  to  him  or 
not),  he  acquired  the  title  to  those  choses  in  action  which 
Rutter  had  when  the  action  was  commenced.  In  contempla- 
tion of  law,  the  title  vested  in  the  court  when  the  action  was 
commenced,  and  passed,  as  from  that  date,  to  tlie  receiver.' 

"  In  Brown  v.  Nichols,  42  N.  Y.  26,  it  was  held  that  the  lien 
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upon  equitable  assets  acquired  by  the  commencement  of  an 
action  in  the  nature  of  a  creditor's  bill  is  not  extinguished  by 
the  death  of  defendant  before  the  appointment  of  a  receiver, 
but  survives  against  such  assets  in  the  hands  of  the  admin- 
istrator. 

"The  supreme  court  of  this  state,  in  First  Nat.  Bank  v. 
Gagej  93  111.  172,  cites  the  cases  of  Storm  v.  Waddell,  2  Sand. 
Ch.  494,  and  Brown  v.  Nichols,  42  N.  Y.  26,  with  approval,  and 
states  the  law  to  be,  that  the  filing  of  a  creditor's  bill,  or  at 
least  the  service  of  process,  gives  the  complainant  a  lien  upon 
the  property  of  the  judgment  debtor,  by  placing  it  under  the 
control  of  the  court,  which  will  not  suffer  it  to  be  withdrawn, 
60  as  to  defeat  the  object  of  the  bill  by  any  subsequent  act  or 
title.  *  As  respects  equitable  interests  and  things  in  action, 
the  rule  appears  to  be,  that  the  lien  is  fixed  by  the  commence- 
ment of  the  suit.*     (Page  175.) 

"  Admitting  that  the  receiver  must  be  considered  as  no  party 
to  the  suit  at  or  before  the  death  of  King,  still  the  situation  is 
not  changed.  King  had  an  equitable  interest  in  the  fund 
sought  to  be  reached,  and  as  he  was  a  party  to  the  suit,  the 
lien  survived  his  death,  and  holds  good  against  all  claiming 
under  hira.  A  decree  against  him  would  have  been  valid 
against  his  administratrix,  although  the  receiver  was  not  a 
party:  Bennitt  v.  Wilmington  Star  Mining  Co.  119  111.  9. 

"That  the  interest  of  King  in  the  firm  assets  was  uncertain 
at  the  time  the  creditor's  bill  was  filed  is  no  barrier  to  com- 
plainant's suit;  otherwise  any  undivided  equitable  interest 
whose  amount  or  value  cannot  be  ascertained  except  upon  an 
accounting  or  reduction  of  the  fund  to  money  is  secure  against 
the  attack  of  creditors. 

"The  widow's  claim  to  her  award  is  against  the  estate  of 
her  deceased  husband:  R.  S.,  sees.  70,  75,  c.  3.  If  there  is 
no  estate,  she  has  nothing  to  rely  on  for  the  payment  of  the 
award.  If  the  estate  is  encumbered  by  a  valid  lien,  the 
award  does  not  set  aside  the  lien.  She  only  has  a  claim  on  so 
much  as  may  be  left  after  satisfying  the  lien.  In  this  case 
there  is  no  estate  to  pay  the  widow's  award  until  the  lien  ac- 
quired by  the  creditor's  bill  is  discharged.  The  receiver  is  a 
quasi  trustee,  holding  the  fund  for  the  benefit  of  whoever  may 
eventually  establish  title  thereto:  High  on  Receivers,  sec.  1. 

"If,  therefore,  a  creditor's  bill  can  only  be  maintained  in 
cases  of  fraud  and  trust,  as  contended  by  appellee,  the  facts  of 
this  case  are  such  that  the  jurisdiction  attaches.     The  ques- 
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tion  of  superior  diligence  only  arises  between  creditors  con- 
tending for  priority  of  lien,  and  has  no  application  here.  The 
publicity  with  which  a  debtor's  estate  is  surrounded  by  a  trust 
which  defies  all  the  assaults  of  the  ordinary  process  of  law 
cannot  be  relied  on  as  a  protection  against  the  equitable  rem- 
edy of  a  creditor's  bill. 

"The  decree  of  the  superior  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  conformity  with 
this  opinion.'* 

If  the  defendants  Claude  B.  and  Anna  King,  or  Anna  King 
as  administratrix,  desired  to  raise  the  question  as  to  the  re- 
ceiver being  a  necessary  party  to  the  bill,  they  should  have 
done  so  by  demurrer:  Wait  on  Fraudulent  Conveyances  and 
Creditors'  Bills,  sec.  133,  and  cases  cited. 

The  judgment  of  the  appellate  court  is  aflBrmed. 

Creditor's  Bill.  —  Parties  to  the  bill,  property  subject  to  the  bill,  and 
the  effect  of  the  bill  as  a  lien:  Sea  extended  note  to  Maatey  r.  Oorton,  90 
Am,  Deo.  288-300. 

Creditor's  Bill  —  Parties. — The  real  representatives  of  a  decedent  are 
necessary  parties  to  a  creditor's  bill,  against  the  personal  representative, 
seeking  to  subject  decedent's  realty  to  the  satisfaction  of  debts  proved:  Per- 
lans  V.  Berry,  103  N.  C.  131. 

To  Maintain  a  Creditor's  Bill,  a  creditor  mnst,  ordinarily,  show  that  he 
has  exhausted  his  remedy  at  law,  or  that  no  adequate  remedy  at  law  exists: 
ffumphreys  v.  Atlantic  etc.  Co.,  98  Mo.  542;  Vanderpool  v,  Notlsy,  71  Mich. 
422;  Durand  v.  Gray,  129  111.  10;  Ahlhauser  v.  Doud,  74  Wis.  400;  Sckuater  ▼. 
Rader,  13  Col.  329. 
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fl30  Illinois,  128.] 

Practice  —  Directing  Verdict. — The  jury  may  be  instructed  to  find  for 
defendant  when  plaintiff  has  wholly  failed  to  prove  some  material  part 
of  hia  case,  and  the  same  rule  applies  to  plaintiff  under  similar  circum- 
stances  on  the  part  of  defendant.  Such  an  instruction  can  only  be  ques- 
tioned when  there  was  competent  evidence  tending  to  support  a  different 
rerdict  from  the  one  directed  by  the  court. 

Deeds  —  Necessity  for  Recordino  —  When  Take  Effect.  —  All  deeds  or 
other  instruments  relating  to  or  affecting  the  title  to  real  property  take 
effect  only  from  and  after  recording,  as  to  all  subsequent  purchasers 
without  notice,  under  the  Illinois  statute. 

Unrecorded  Deeds  —  Constructive  Notice  to  Subsequent  Purchasers. 
.—  Actual  notice  is  not  essential  to  give  effect  to  a  prior  unrecorded  con- 
veyance. Any  fact  or  circumstance  coming  to  the  knowledge  of  the 
subsequent  purchaser  which  would  put  a  prudent  man  on  inquiry,  and 
which,  if  pursued,  would  lead  to  actual  notice  of  a  prior  unrecorded  deed 
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lying  In  the  apparent  chain  of  hia  title,  ia  aufficient  to  invalidate  th» 
nibseqaent  purchase;  and,  in  auch  case,  notice  ia  imputed  to  the  aubae- 
quent  purchaser  on  account  of  hia  negligence  in  not  prosecuting  hia  in- 
quiries in  the  direction  indicated.  Enough  must  be  ahown  to  impute 
bad  faith  to  him  in  order  to  taint  his  purchase  with  fraud  in  law,  and 
mere  want  of  caution  as  distinguished  from  fraudulent  and  willful  blind- 
ness is  not  sufficient  to  charge  him  with  constructive  notice  of  the  un- 
recorded deed. 

Unbecordbd  Administrator's  Dekd,  when  not  Notice  to  Subsequent 
Purchaser.  —  An  unrecorded  administrator's  deed,  in  the  absence  of 
actual  notice  thereof,  or  of  the  proceeding  under  which  it  was  obtained, 
is  not  such  constructive  notice  as  will  invalidate  the  title  of  a  subsequent 
bona  fide  purchaser. 

Unrecorded  Administrator's  Deed  —  Decree  Authorizing,  not  Notice 
TO  Subsequent  Purchaser.  —  A  decree  in  a  proceeding  to  sell  land  to 
pay  debts  in  the  county  court,  in  the  county  where  the  lands  are  situated, 
is  not  constructive  notice  to  a  subsequent  purchaser  of  the  execution  of 
an  administrator's  deed. 

ScrBSEQUENT  PURCHASER  IS  Presuiced  to  be  a  purchaser  for  value,  and  the 
burden  of  proof  ia  on  the  party  attacking  the  conveyance  to  show  bad 
faith  or  want  of  consideration. 

Sawin  and  Vanderploegj  and  F.  P.  Simons,  for  the  appel- 
lants. 

William  J.  Ammen,  and  George  F.  Harding,  for  the  appellee. 

Wilkin,  J.  This  is  an  action  of  ejectment,  to  recover  parts 
of  a  city  lot  in  Chicago.  At  the  time  suit  was  brought,  ap- 
pellants were  in  possession,  claiming  title  under  certain  tax 
deeds  and  by  virtue  of  a  quitclaim  deed  from  one  Carrie 
Walker,  and  Samuel  0.  Walker,  her  husband,  to  appellant 
Caroline  M.  Robertson,  dated  June  9,  1885,  and  recorded  on 
the  13th  of  the  same  month.  Appellee,  claiming  to  hold  the 
paramount  title,  brought  this  suit  to  the  June  term,  1886,  of 
the  superior  court  of  Cook  County. 

On  the  trial,  testimony  was  introduced  by  both  parties, 
which,  on  some  of  the  questions  involved,  was  conflicting. 
After  the  evidence  was  closed,  the  judge,  against  the  objec- 
tion of  the  defendants,  instructed  the  jury  to  find  for  the 
plaintiff,  and  on  verdict  being  returned,  and  motions  for  new 
trial  and  in  arrest  of  judgment  overruled,  judgment  was  en- 
tered for  the  plaintiff  for  the  premises  claimed,  and  for  costs. 
Defendants  prayed  this  appeal. 

Numerous  errors  are  assigned  on  the  record.  The  fourth 
presents  the  principal  question  in  the  case,  viz.:  "  The  court 
erred  in  instructing  the  jury  to  find  a  verdict  for  the  plaintiff.'* 

Although  the  practice  of  thus  taking  a  case  from  the  jury 
has  been  often  questioned  in  this  court,  it  is  now  so  firmly 
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established  as  to  no  longer  require  the  citation  of  authorities  in 
its  support.  The  question  has  generally  arisen  on  instructions 
to  find  for  the  defendant  in  cases  where  it  was  thought  the 
plaintiff  had  wholly  failed  to  make  proof  of  some  material 
part  of  his  case;  but  the  practice  extends  to  and  allows  a 
similar  instruction  on  behalf  of  the  plaintifif,  as  expressly  de- 
cided in  the  late  case  of  Heinsen  v.  Lambj  117  111.  549,  —  a 
case  similar  to  this.  The  important  question  in  every  case  in 
which  such  an  instruction  is  given  is,  Was  there  competent 
evidence  tending  to  support  a  dififerent  verdict  from  the  one 
directed  by  the  court? — the  theory  upon  which  the  practice  is 
approved  being,  that  whether  or  not  there  is  such  evidence  is 
a  question  of  law,  to  be  determined  by  the  court. 

It  it  said  by  counsel  for  appellee  that  the  ground  upon 
which  the  instruction  was  given  in  this  case  was,  that  the 
plaintiff  had  shown,  by  undisputed  proof,  a  fee-simple  title 
from  the  admitted  common  source,  and  that  the  defendants 
were  chargeable  with  constructive  notice  of  the  unrecorded 
deed  under  which  he  claims,  and  that  all  other  evidence  ad- 
mitted upon  either  side  was,  in  that  view,  incompetent  or  im- 
material, and  we  are  convinced  that  upon  no  other  theory  of  the 
case  can  even  a  plausible  argument  be  adduced  in  its  support. 

By  reference  to  the  bill  of  exceptions,  we  find  that  Martin 
0.  Walker,  the  common  source  of  title,  died  May  24,  1874, 
seised  in  fee  of  the  property  in  question.  He  left  two  sons, 
Samuel  O.  and  Edward  S.,  his  only  heirs.  Plaintiff  below,  to 
establish  his  title,  offered  in  evidence  quitclaim  deeds  from 
these  heirs  to  one  Charles  Fargo,  dated  September  20,  1876^ 
and  recorded  two  days  thereafter,  that  from  Edward  S. 
being  in  consideration  of  nine  hundred  dollars,  and  the 
other  of  one  dollar  and  other  valuable  consideration;  also  a 
quitclaim  deed,  in  consideration  of  one  dollar,  from  said 
Fargo  to  Carrie  Walker,  who  was  the  wife  of  Samuel  0. 
Walker,  dated  March  23,  1877,  recorded  November  2,  1878; 
also  a  quitclaim  deed,  in  consideration  of  one  dollar,  from 
said  Carrie  Walker,  and  Samuel  0.  Walker,  her  husband,  to 
George  F.  Harding,  dated  July  20,  1887;  also  a  warranty 
deed  from  said  Harding  and  wife,  to  appellee,  in  consider- 
ation of  five  hundred  dollars,  dated  May  7,  1883.  Neither 
of  these  last  two  deeds  was  recorded  until  July  1,  1885.  He 
also  offered  in  evidence  the  record  of  a  proceeding  in  the 
county  court  of  Cook  County,  showing  that  in  March,  1876, 
Augustus   L.  Chetlain,  administrator  of  Martin   0.  Walker, 


284  Anthony  v.  Wheeleb.  [Illinois, 

deceased,  filed  bis  petition,  praying  an  order  of  said  court  to 
Bell  this  and  other  real  estate  belonging  to  said  deceased  to  pay 
debts;  also  a  deed  of  August  30, 1878,  and  report  of  said  admin- 
istrator, showing  a  sale  of  the  property  in  question  to  one  George 
R.  Grant  on  the  fifteenth  day  of  October,  1878,  for  one  hun- 
dred dollars,  which  report  was  approved  October  19, 1878.  He 
also  introduced  in  evidence  an  administrator's  deed  from  said 
Chetlain,  administrator,  to  said  Grant,  dated  October  15, 
1878,  and  recorded  July  1,  1885,  and  a  quitclaim  deed  from 
said  Grant  to  George  F.  Harding,  dated  February  25,  1883,  in 
consideration  of  one  dollar,  recorded  July  1, 1885.  Defendants 
below  introduced  the  above-mentioned  deed  from  Carrie 
Walker  and  her  husband  to  Caroline  M.  Robertson,  and  also 
two  tax  deeds,  —  one  dated  March  23,  1877,  recorded  the  26th 
of  that  month,  and  another  dated  March  31,  1881,  recorded 
April  5,  1881,  —  and  from  these,  through  mesne  conveyances, 
the  said  Caroline  M.  Robertson,  on  December  17,  1884,  re- 
ceived a  deed  from  appellants  Jennie  B.  Bryan  and  husband, 
which  was  recorded  t)ecember  19,  1884.  In  our  view  of  the 
case,  it  is  not  necessary  to  inquire  into  the  validity  of  appel- 
lants' title  through  these  tax  deeds. 

It  will  be  seen,  from  the  foregoing  statement,  that  when 
Caroline  M.  Robertson  received  her  deed  from  Carrie  Walker, 
June  9,  1885,  and  placed  it  on  record  June  13,  1885,  there 
was  no  deed  of  record  by  which  her  title  could  be  questioned. 
All  the  deeds  through  which  appellee  claims,  both  under  the 
administrator's  sale  and  the  deed  from  this  same  Carrie 
Walker,  remained  unrecorded  until  July  1,  1885.  We  shall 
also,  for  the  purposes  of  this  opinion,  treat  the  proceeding  of 
the  administrator  in  the  county  court  to  sell  land  to  pay 
debts  as  in  all  respects  valid.  Therefore  from  that  source 
appellee  established  by  undisputed  proof  a  claim  of  title 
which  would  have  vested  the  fee  in  him,  as  against  appel- 
lants, had  his  deeds  been  recorded  before  the  deed  from  Carrie 
Walker  to  Caroline  M.  Robertson.  The  question  then  is,  Are 
the  facts  proved  so  conclusive  of  notice  to  appellants  of  tlie 
unrecorded  deeds  of  appellee  as  to  justify  the  court  in  with- 
drawing that  question  from  the  jury? 

It  is  not  claimed  that  there  was  actual  notice  of  any  of 
these  unrecorded  deeds.  Our  statute  requires  all  deeds  or 
other  instruments  relating  to  or  afifecting  the  title  to  real 
estate  to  be  recorded,  and  expressly  provides  that  they  shall 
take  efiect  only  from  and  after  such  recording  as  to  all  sub- 
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sequent  purchasers  without  notice.  When  we  say  that  notice 
of  a  prior  deed  shall  have  the  same  effect  as  recording,  we 
but  repeat  the  language  of  the  statute.  The  question,  how- 
ever, still  remains,  Who  is  a  "  subsequent  purchaser  without 
notice,"  within  the  meaning  of  the  law? 

It  is  well  settled  that  actual  notice  is  not  essential  to  give 
effect  to  a  prior  unrecorded  conveyance.  The  difficulty  in 
such  cases  usually  arises  from  the  necessity  of  determining 
what  shall  be  held  sufficient  constructive  notice,  and  that  is 
what  we  are  called  upon  to  do  here.  It  is  stated  by  the  au- 
thorities generally  that  any  fact  or  circumstance  coming  to 
the  knowledge  of  the  subsequent  purchaser  which  would  put 
a  prudent  man  on  inquiry,  and  which,  pursued,  would  lead  to 
actual  notice  of  an  unrecorded  deed  lying  in  the  apparent 
chain  of  his  title,  is  sufficient  to  invalidate  the  subsequent 
purchase.  In  such  case,  notice  is  imputed  to  the  subsequent 
purchaser,  on  account  of  his  negligence  in  not  prosecuting  his 
inquiries  in  the  direction  indicated:  Wade  on  Notice,  sec.  246. 
Enough  must  be  shown  to  impute  to  the  subsequent  purchaser 
bad  faith,  so  as  to  taint  his  purchase  with  fraud  in  law:  Doyle 
V.  Teas,  4  Scam.  202.  Mere  want  of  caution  as  distinguished 
from  fraudulent  and  willful  blindness  is  not  sufficient  to 
charge  a  subsequent  purchaser  with  constructive  notice  of  an 
unrecorded  deed:  Grundies  v.  Reid,  107  111.  304. 

Here  the  appellee  insists  that  appellants  had  constructive 
notice  of  the  unrecorded  administrator's  deed  within  the  rule. 
above  stated.  The  position  sought  to  be  maintained  is,  that 
the  proceedings  in  the  county  court  were  sufficient  to  put  her 
on  inquiry,  which,  properly  pursued,  would  have  led  to  knowl- 
edge of  the  administrator's  deed.  There  is  no  proof  whatever 
that  she  had  actual  knowledge  of  that  proceeding.  An  at- 
tempt was  made  to  show  that  such  knowledge  was  brought 
home  to  her  husband,  who  seems  to  be  the  real  party  in  inter- 
est, through  an  abstract  of  the  title;  but  this  he  denies,  and 
we  think  the  weight  of  the  evidence  is,  that  he  had  no  such 
actual  notice, — at  least  it  cannot  be  claimed  that  there  is  not 
a  fair  conflict  of  evidence  on  that  point,  even  as  to  him.  In 
fact,  the  argument  of  counsel  for  appellee  is  not  based  on  the 
theory  of  actual  notice  of  that  proceeding,  but  they  maintain 
that,  inasmuch  as  the  proceeding  was  had  in  the  county  court 
of  the  county  in  which  the  land  is  located,  appellants  were 
bound  to  know  what  had  been  done  in  that  court,  and  from 
that  knowledge  pursue  the  inquiry  as  to  whether  or  not  a  deed 
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had  been  made.  The  logical  result  of  the  position  is,  that  the 
registry  law  of  this  state  has  no  application  to  administrator's 
deeds,  when  the  proceeding  under  which  the  sale  is  made  is 
had  in  the  county  where  the  land  is  located. 

In  Chateau  v.  JoneSf  11  111.  300,  50  Am.  Dec.  460, — cited  by 
counsel  for  appellee  as  sustaining  their  position, — one  of  the 
questions  raised  was,  whether  or  not  an  unrecorded  adminis- 
trator's deed,  made  in  pursuance  of  a  decree  rendered  in  a 
county  other  than  that  in  which  the  land  was  situated,  was 
constructive  notice  to  subsequent  purchasers.  Treat,  C.  J., 
rendering  the  opining  of  the  court,  after  quoting  the  recording 
act  of  the  18th  of  January,  1853,  says:  "Administrators'  deeds 
would  seem  to  be  clearly  within  the  letter  of  this  statute. 
They  are  clearly  within  the  reason  and  spirit  of  its  provis- 
ions." It  is  true,  he  says:  "  In  the  county  where  the  order  of 
sale  is  made,  there  would  not  seem  to  be  the  same  necessity 
for  the  deed  to  be  registered,  and  the  record  of  the  proceedings 
might  perhaps  then  be  held  to  be  notice  to  a  purchaser.  Upon 
this  point,  however,  we  must  be  understood  as  expressing  no 
opinion."  Here  it  is  expressly  decided  that  administrators* 
deeds  are  within  both  the  letter  and  spirit  of  the  recording  act. 
The  position  contended  for  by  appellee  is  not  only  not  decided, 
but  an  express  declination  on  the  part  of  the  court  to  decide  it. 

In  Bourland  v.  County  of  Peoria,  16  111.  588,  the  question 
arose  as  to  whether  or  not  the  record  of  the  county  commis- 
sioner's court  showing  a  sale  of  real  estate  should  be  held 
constructive  notice  of  such  sale  as  to  subsequent  purchasers. 
It  was  there  insisted  that,  the  commissioners  being  required 
by  law  to  keep,  and  having  made  and  kept,  a  record  showing 
the  sale,  it  was  notice  of  what  it  contained  in  relation  to  the 
title  of  the  county  to  all  subsequent  purchasers.  It  was  held 
that  the  position  was  not  tenable,  Scates,  J.,  saying:  "  The  re- 
cording acts,  for  the  purposes  of  information  and  constructive 
notice,  have  not  altered  or  abolished  the  rules  of  equity  in  re- 
lation to  actual  and  constructive  notice  by  other  means  than 
the  recording  act:  Guard  v.  Rowan,  2  Scam.  501;  Doe  ex  dem. 
V.  Reed,  4  Scam.  117.  But  while  all  this  is  true,  it  is  also  true 
that  the  legislature,  and  not  the  court,  must  add  and  declare 
the  existence  and  effect  of  other  records  as  constructive  notice 
of  title  and  encumbrance.  Such  effect  is  given  to  judgments 
by  declaring  a  lien  upon  the  lands  in  the  county,  without  de- 
claring the  existence  of  such  judgments  to  be  constructive  no- 
tice.    But  it  must  have  such  effect  as  notice  in  order  to  give 
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it  effect  as  a  lien,  and  we  must,  consequently,  so  treat  and 
hold  it.  Such,  too,  is  the  effect  of  the  levy  of  an  attach- 
ment when  followed  by  a  judgment.  So,  too,  I  presume, 
would  be  the  levy  of  a  fieri  facias  from  another  county 
when  levied  before  the  statute  which  required  the  filing  of 
such  levy  with  the  circuit  clerk  and  the  recorder,  and  de- 
clared its  effect  as  notice  to  be  from  such  filing.  These  orders 
of  the  county  court  (and,  we  may  admit,  this  sale-book) 
were  records;  but,  still,  every  matter  of  record  is  not  construct- 
ive notice  of  the  subject-matter  of  it  to  all  strangers.  No  such 
effect  has  been  given  to  these  records  by  the  recording  or  other 
laws  of  the  state,  nor  can  such  effect  be  claimed  for  them  by 
reason  of  their  affecting  the  land,  like  judgments  and  such 
mesne  and  final  process  referred  to.  In  tracing  title  to  or 
through  the  county,  as  through  or  from  any  other  vendors,  we 
should  go  to  the  recorder's  books,  and  to  the  judicial  records 
and  levies,  where  evidences  of  conveyances,  contracts,  encum- 
brances, and  liens  are  kept  and  to  be  found."  This  language 
and  reasoning  are  equally  applicable  to  a  proceeding  in  the 
county  court  by  an  administrator  for  a  decree  to  sell  land  to 
pay  debts. 

Stokes  V.  Riley,  121  111.  166,  does  not  militate  against  thib 
position.  There  was  actual  notice  of  the  judgment.  Besides, 
the  statute  made  the  judgment  in  that  case  a  lien,  and  the 
subsequent  purchaser  was  bound  to  take  notice,  as  is  held  in 
Bourland  v.  County  of  Peoria,  16  111.  538. 

An  unrecorded  administrator's  deed,  in  the  absence  of  ac- 
tual notice  of  it,  or  the  proceeding  under  which  it  was  ob- 
tained, is  not  such  constructive  notice  as  will  invalidate  the 
title  of  a  subsequent  bona  fide  purchaser. 

The  contention  that  appellant  is  not,  within  the  meaning  of 
the  law,  a  bona  fide  purchaser,  is  without  force.  We  find  no 
evidence  in  the  record  on  which  to  base  it.  The  only  fact 
suggested  is  inadequacy  of  consideration  named  in  her  deed. 
When  we  consider  that  the  deeds  through  which  appellee 
claims  are  all  upon  mere  nominal  considerations,  it  can 
scarcely  be  presumed  that  this  property  was  of  such  great 
value  in  the  market  as  to  make  the  consideration  named  in 
appellants'  deed  evidence  of  bad  faith  on  her  part.  The  pre- 
sumption is,  that  she  is  a  bona  fide  purchaser,  and  the  burden 
of  proof  to  show  bad  faith  or  want  of  consideration  is  upon 
appellee:  Ryder  v.  Rush,  102  111.  338.  That,  at  least,  was  a 
question  for  the  jury. 
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The  fourth  assignment  of  error  is  well  made,  and  the  judg- 
ment below  must  be  reversed. 


Presumption  that  Subsequent  Purchaser  is  Purchaser  Bona  Fidb. 
—  On  the  question  involved  in  the  principal  case,  as  to  whether  or  not  a  sub- 
sequent purchaser  under  a  deed  is  presumed  to  be  a  bona  fidt  purchaser  for 
value  without  notice,  the  authorities  are  somewhat  conflicting.  The  great 
weight  of  authority,  however,  clearly  establishes  the  doctrine  that  one  claim- 
ing title  to  land  by  a  deed  to  him  purporting  to  be  made  for  a  valuable  con- 
sideration is  presumed  to  be  a  purchaser  in  good  faith  without  notice  of 
prior  unrecorded  deeds,  until  the  contrary  is  shown;  and  that  the  burden  of 
proof  to  show  notice  and  want  of  good  faith  is  on  the  party  attacking  the 
deed:  Roll  v.  Rea,  60  N.  J.  L.  264;  Holmes  v.  HtoiU,  10  N.  J.  Eq.  419;  Coler 
man  v.  BarJclew,  27  N.  J.  L.  357;  Lacustrine  etc.  Co.  v.  Lake  Quano  etc.  Co., 
82  N.  Y.  476;  Wood  v.  Chapin,  13  N.  Y.  509;  67  Am.  Dec.  62,  note  73; 
Ryder  v.  Rush,  102  111.  338.  In  Vest  v.  Michie,  31  Gratt.  149,  31  Am.  Rep. 
722,  it  is  decided  that,  to  affect  a  purchaser  for  value  with  notice  of  an  un- 
recorded deed  of  trust,  the  evidence  must  be  sufficient  to  prove  him  guilty 
of  fraud.  In  discussing  the  questiou,  the  court  remarks:  "  Whilst  it  is  held 
that  the  fact  of  notice  may  be  inferred  from  circumstances,  as  well  as  proved 
by  direct  evidence,  the  proof  must  be  such  as  to  affect  the  conscience  of  the 
purchaser,  and  must  be  so  strong  and  clear  as  to  fix  upon  him  the  imputa- 
tion of  mala  fides The  effect  of  the  notice  which  will  charge  a  sub- 
sequent purcliaser  for  a  valuable  consideration,  and  exclude  him  from  the 
protection  of  the  registry  law,  is  to  attach  to  the  subsequent  purchaser  the 
guilt  of  fraud.  It  is  therefore  never  to  be  presumed,  but  must  be  proved, 
and  proved  clearly;  a  mere  suspicion  of  notice,  even  though  it  be  a  strong 

suspicion,  will  not  suffice I  am  of  opinion,  therefore,  that  the  proof 

which  is  necessary  to  establish  the  fact  of  notice  to  the  subsequent  pur- 
chaser, all  the  authorities  agree,  must  be  so  strong  and  clear  as  to  affect  his 
conscience,  and  to  justify  the  imputation  to  him  of  mala  fides."  In  this 
case,  the  purchaser  was  a  witness  to  an  unrecorded  deed  of  trust,  and  after- 
wards bought  the  land  from  the  grantor  in  such  deed,  and  paid  him  the 
purchase-money.  In  Hitler  v.  Jones,  66  Miss.  636,  the  court,  after  an  ex- 
haustive discussion  of  the  question,  determined  that,  in  a  conveyance  of 
land  duly  recorded,  the  recital  of  the  payment  of  the  consideration  is  to  be 
taken  as  prima  facie  true;  and  the  deed  itself  is  competent  evidence  of  such 
payment.  A  purchaser  from  the  vendee  may  rely  upon  the  recital,  and  it 
devolves  upon  one  who  questions  his  title  to  show  that  he  had  notice  of  facta 
inconsistent  with  the  recitals  in  the  recorded  deed.  The  plaintiff  in  this 
action  sought  to  recover  a  parcel  of  land  by  virtue  of  an  unrecorded  deed, 
followed  by  possession.  This  deed  was  from  the  same  grantor,  under  and 
through  whom  subsequent  purchasers,  with  deeds  duly  recorded,  and  re- 
citing a  valuable  consideration,  claimed  title.  There  was  no  evidence  that 
the  defendants,  or  their  grantors,  had  any  notice  of  such  unrecorded  deed; 
nor  was  there  any  evidence  of  the  payment  of  a  valuable  consideration  by 
them,  other  than  the  recitals  in  the  recorded  deeds.  The  court  said:  "Thus 
the  question  is  presented.  Did  it  devolve  on  the  defendants  to  show  by  evi- 
dence, other  than  the  deeds  under  which  they  held,  payment  of  a  valuable 
consideration  by  them,  or  by  some  one  in  the  chain  (of  title),  in  order  to 
clothe  themselves  with  the  character  of  purchasers  for  value  ?  or  could  they 
rely  on  their  chain  of  title,  apparently  perfect,  until  doubt  about  it  was 
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created  by  some  evidence?  In  other  words,  may  purchasers  rely  on  the 
mnniments  of  title  spread  upon  the  records  designated  by  law  as  the  reposi- 
tory of  the  history  of  titles  to  land,  as  being  truthful  memorials  of  the  con- 
■ideration  expressed  in  them,  until  something  is  shown  inconsistent  with 
what  they  state?  ....  It  is  certainly  true  that  the  rule  that  requires  the 
holder  of  a  legal  title,  shown  by  successive  conveyances,  to  support  his  title 
by  proof,  in  the  first  instance,  of  actual  payment  of  the  consideration  stated 
in  the  deeds  to  have  been  paid,  would,  in  many  instances,  impose  burdens 
bard  to  bear,  and  be  productive  of  much  mischief,  and  of  no  good,  as  far  as 
we  can  see Any  other  view  treats  the  deed  as  fnma  facie  fraudu- 
lent, whereas,  on  general  principles,  a  deed  is  prima  facie  valid,  and  its  re- 
citals true,  and  it  requires  no  evidence  to  support  it  until  it  is  attacked  for 
fraud,  not  by  merely  alleging  that  it  is  fraudulent,  or  without  consideration, 
but  by  showing  it.  ...  .  Were  there  no  decisions  here  or  elsewhere  on  the 
question,  we  would  not  hesitate  to  declare  that,  in  our  view  of  our  system 
of  recording  titles  to  land,  a"  conveyance  acknowledging  payment  of  th« 
purchase-money  is  prima  facie  evidence  that  the  grantee  wjis  a  purchaser  in 
good  faith  for  a  valuable  consideration."  In  Mamliall  v.  Dunham,  66  Me. 
539,  each  party  claimed  under  separate  deeds  from  the  same  grantor,  and 
plaintiff's  deed,  though  earlier  in  date,  was  not  recorded  until  after  defend- 
ant's deed  had  been  placed  upon  record,  and  the  court  decided  that  it  waa 
incumbent  upon  plaintiff,  if  he  would  postpone  the  defendant's  deed  to  his 
own,  to  show,  by  a  preponderance  of  evidence,  that  the  defendant  had  actual 
notice  of  the  existence  of  the  prior  deed  when  he  received  his.  In  such 
case,  it  is  said  that  a  strong  suspicion  is  not  sufficient,  but  the  evidence  must 
be  clear  and  undoubted,  to  charge  the  purchaser  with  notice  of  title  in  a 
third  person:  Foust  v.  Moorman,  2  Ind.  17;  Rogers  v.  Wiley,  14  111.  65;  56 
Am.  Dec.  491;  Morrison  v.  Kelly,  22  111.  610;  74  Am.  Dec.  169. 

The  taking  of  a  deed  with  knowledge  of  a  prior  unrecorded  conveyance  to 
another  party  is  a  fraud  upon  him.  This  fraud  will  not  be  presumed,  but 
must  be  shown  by  the  party  seeking  to  avail  himself  of  it:  Bush  v.  Golden,  17 
Conn.  594.  If  the  prior  grantee,  under  the  unrecorued  deed,  would  main- 
tain his  title  against  a  subsequent  grantee  who  has  first  recorded  his  deed,  the 
burden  of  proof  is  on  him  to  show  that  the  subsequent  purchaser  had  notice 
of  the  unrecorded  deed:  Butler  t.  Stevens,  26  Me.  484.  When  the  declara- 
tions of  tlie  subsequent  purchaser  indicate  his  disbelief  that  any  prior  deed 
has  been  given  by  his  graitor,  although  admitting  his  knowledge  of  a  claim 
that  such  deed  existed,  by  those  who  professed  to  hold  under  it,  there  can 
arise  no  presumption  that  he  had  actual  notice  of  the  existence  of  such 
unrecorded  deed,  nor  can  his  conduct  be  considered  fraudulent  in  tak- 
ing a  conveyance  to  himself:  Spofford  v.  Weston,  29  Me.  140.  For  notice  of 
prior  equities  by  such  purchaser,  unless  admitted  by  the  answer,  though  not 
positively  denied,  must  be  proved:  McOahee  v.  Sneed,  1  Dev.  &  B.  Eq.  333. 
If  a  purchaser  for  value  it  to  be  affected  by  a  trust,  evidence  of  notice  of 
the  trust  must  first  be  given;  and  to  bind  such  purchaser,  such  notice,  in 
fact  or  in  law,  must  be  clearly  shown:  Wilkins  v.  Anderson,  11  Pa.  St.  399. 
Evidence  of  open  occupation,  possession,  and  cultivation  of  land,  and  fencing 
it,  by  a  party  who  has  an  unrecorded  deed  thereof,  is  not  sufficient  to  war- 
rant the  inference  that  a  third  person  had  actual  notice  of  such  deed:  Pomroy 
Stevens,  11  Met.  244.  It  may  be,  as  in  this  case  determined,  that  the  posses- 
sion of  land  by  one  having  a  right  to  such  possession  under  an  unrecorded 
conveyance  is  not  actual  notice  thereof.  It  does,  however,  unquestionably 
operate  as  constructive  notice.  One  about  to  purchase  or  to  otherwise  inter- 
Am.  St.  Kep.,  Vol.  XVII.  — 19 
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est  himself  in  land  in  the  open,  visible  possession  of  another  must,  if  h« 
wishes  to  acquire  the  rights  of  an  innocent  purchaser,  inquire  of  such  posses- 
sor by  what  right  he  holds  such  possession;  and  failing  to  do  so,  he  is  charged 
with  constructive  notice  of  whatever  such  inquiry,  had  it  been  prosecuted, 
might  have  disclosed  to  him;  and  therefore,  if  the  possession  was  held  under 
an  unrecorded  deed,  constructive  notice  of  such  deed  will  be  imputed  to  a 
purchaser  or  encumbrancer,  nnless  he  made  proper  inquiries,  without  such 
inquiries  resulting  in  giving  him  notice  of  such  deed:  Smith  v.  Yule,  31  Cal. 
180;  89  Am.  Dec.  167;  note  to  Beatie  v.  Butler,  64  Am.  Dec.  241;  Morrison 
y.  Kelly,  22  III  610;  74  Am.  Dec.  169;  Moore  v.  Pierson,  6  Iowa,  279;  71  Am. 
Dec.  409. 

In  Texas,  the  doctrine  prevails  that  a  party  who  desires  the  benefits 
accorded  to  innocent  purchasers  must  show,  —  1.  That  he  was  a  bona  Jide 
purchaser;  2.  That  he  purchased  without  notice,  actual  or  constructive;  3. 
That  he  paid  the  purchase-money;  and  this  he  must  show  independent  of 
any  recital  in  the  deed:  Watkins  v.  Edwards,  23  Tex.  447;  Hamman  v. 
Keigwin,  39  Tex.  34;  Moore  v.  Gurry,  36  Tex.  668.  So  in  Missouri,  the 
court  has  decided  that,  to  entitle  a  person  to  invoke  the  aid  of  the  rule 
that  protects  a  bona  fide  purchaser  as  against  a  prior  unrecorded  deed,  he 
must  make  it  appear  that  he  made  his  purchase  and  paid  the  purchase- 
money  before  he  had  notice  of  such  prior  equity:  Wallace  v.  Wilson,  30  Mo. 
335.  And  again,  in  Spicer  v.  Waters,  65  Barb.  227,  it  is  said  that,  to  consti- 
tute a  bona  fide  purchaser,  it  is  not  enough  for  him  to  show  a  conveyance  good 
in  form,  and  that  payment  has  been  secured,  but  he  must  also  show  that  the 
consideration  has  actually  been  paid,  and  has  passed  between  the  parties. 
This,  however,  seems  to  be  in  direct  conflict  with  what  is  said  in  Lacustrine 
etc.  Oo.  V.  Lake  Guano  etc.  Co.,  82  N.  Y.  476,  referred  to  above,  and  where 
the  rule  is  promulgated  that  a  deed  acknowledging  the  payment  of  the 
purchase-money  is  prima  facie  evidence  that  the  grantee  was  a  purchaser  in 
good  faith  for  a  valuable  consideration  within  the  recording  act.  The  rule 
was  laid  down  in  an  early  case  in  California,  and  has  since  been  adhered  to, 
that  a  subsequent  purchaser  who  seeks  to  avoid  a  prior  deed  of  the  same 
premises  made  by  his  grantor  on  the  ground  that  he  is  a  purchaser  in  good 
faith,  and  without  notice,  must  show  affirmatively  that  he  paid  a  good  and 
valuable  consideration,  and  an  acknowledgment  of  the  payment  of  the  pur- 
chase-money in  the  subsequent  deed  is  no  evidence  of  such  payment  as 
against  the  prior  purchaser:  Colton  v.  Seavey,  22  Cal.  496;  Galland  v.  Jack- 
man,  26  Cal.  79;  Landers  v.  BoUon,  26  Cal.  393;  Root  v.  Bryant,  57  Cal.  48. 
This  rule  is  affirmed  and  followed  in  Sillyman  v.  King,  36  Iowa,  207;  and  the 
same  doctrine  prevails  in  Alabama:  Nokn  v.  Heirs  of  Owyn,  16  Ala.  725.  In 
Ohio,  the  court  sought,  and  found,  a  middle  ground  between  the  conflicting 
authorities  by  adopting  the  rule  that  the  burden  of  proof  as  to  the  payment  of 
a  valuable  consideration  rests  upon  the  subsequent  purchaser,  and,  after  he 
has  adduced  such  proof,  the  burden  of  proving  his  bad  faith,  and  his  knowl- 
edge at  the  time  of  bis  purchase,  of  the  existence  of  the  former  unrecorded 
deed  from  the  same  grantor,  rests  upon  the  holder  of  the  prior  deed:  Morris 
T.  DanieU,  35  Ohi«  St  406. 
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[ISO  ILUNOIS,  162.] 

CoRPOKATiOMS  —  Pkoot  07  FaAtTDULENT  Sali  bt.  — Wh«r«  the  gpoA  faith 
of  a  sale  by  a  corporation  to  one  of  its  directors  is  attacked,  evidence  of 
the  insolvency  of  the  corporation  at  the  time  that  the  sale  was  made  ia 
admissible. 

SoLYKNT  Corporation  —  Director  mat  Contract  with.  —  A  director  of  a 
solvent  corporation  may,  with  the  knowledge  of  the  stockholders,  deal 
with  the  corporation,  loan  it  money,  take  security,  or  bay  property  of  it 
in  like  manner  as  a  stranger. 

Iksolvknt  Corporations — Directors  cannot  Contract  with.  — The  as- 
sets of  an  insolvent  corporation  are  regarded  as  a  trust  fund  for  the  pay- 
ment  of  all  its  creditors;  the  directors  occupy  the  position  of  trustees  of 
such  fund,  and  may  be  prohibited  from  purchasing  the  trust  property,  and 
thus  securing  a  preference  over  other  creditors. 

Insolvent  Corporations  —  Rights  of  Creditors.  —  The  directors  of  an  in* 
solvent  corporation  are  trustees  of  its  assets  for  its  creditors,  and  cannot 
give  the  funds  away,  or  sell  them  at  a  sacrifice  in  the  interest  of 
others,  even  with  the  consent  of  the  stockholders;  and  if  themselves 
creditors,  they  cannot  receive  any  advantage  or  preference  in  the  pay- 
ment  of  their  claims  at  the  expense  of  the  other  creditors. 

Insolvent  Corporation  —  Purchase  bt  Director  —  Riqhts  of  CRKurroRS. 
—  A  director  of  an  insolvent  corporation  cannot  lawfully  purchase  its 
property  in  satisfaction  ©f  his  own  debt,  to  the  exclusion  of  other  credi- 
tors, with  whom  he  is  only  entitled  to  share  equally,  but  he  takes  the 
property  charged  with  the  trust  in  favor  of  the  other  creditors,  which 
may  be  enforced  in  equity,  bat  it  is  not  subject  to  the  execution  of  an- 
other judgment  creditor. 

Corporation — Sale  to  Director  —  Ratification. — A  sale  of  corporate 
property,  made  by  a  corporation  to  a  director,  in  payment  of  its  notes 
held  by  him,  though  irregular  because  made  without  an  order  from  the 
board  of  directors,  is  subject  to  ratification,  and  the  fact  that  the  corpo- 
ration took  up  the  notes  canceled  and  retained  them  in  its  possessioa 
will  be  regarded  as  a  ratification  of  the  sale. 

Weigley,  Bulkley,  and  Oray,  for  the  appellants. 

Bennett  and  Green,  for  the  appellee. 

Gbaiq,  J.  This  was  an  action  of  trespass,  brought  by 
Joseph  T,  Miller,  in  the  circuit  court  of  Whiteside  County, 
against  Thomas  S.  Beach  and  George  C.  Keefer.  The  decla- 
ration contained  four  counts.  In  the  first  and  second  it  is 
alleged  that  defendants,  with  force  and  arms,  broke  and 
entered  two  certain  rooms  in  a  certain  warehouse,  known  as 
the  warehouse  of  the  Rock  River  Packing  Company,  which 
said  rooms  were  then  and  there  in  the  possession  of  the  plaintiff. 
The  third  and  fourth  counts  are  trespass  de  bonis  asportatis, 
for  taking  and  carrying  away  94,612  tomato-cans,  3,516  sheets 
of  tin,  and  a  few  other  articles,  alleged  to  belong  to  the  plain- 
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tiff.  The  defendants  pleaded  the  general  issue  and  several 
special  pleas,  in  which  they  averred  that  on  the  twenty-third 
day  of  October,  1885,  E.  W.  Blatchford  &  Co.  recovered  a 
judgment  against  the  Rock  River  Packing  Company,  in  the 
circuit  court  of  Whiteside  County,  for  $1,415.40;  that  an  exe- 
cution issued  ou  the  judgment,  which  was  placed  in  the  hands 
of  defendants,  as  sheriff  and  deputy  sheriff,  to  collect.  It  is 
also  alleged  that  the  goods  named  in  the  declaration  belonged 
to  the  Rock  River  Packing  Company,  and  as  such  they  were 
ievied  upon  by  defendants  under  and  by  virtue  of  the  execu- 
tdon,  and  sold  in  satisfaction  thereof.  Issue  was  formed  on 
the  pleas,  and  on  a  trial  the  plaintiff  recovered  a  judgment  for 
$1,996.41,  which  was  aflBrmed  in  the  appellate  court. 

In  order  to  get  a  correct  understanding  of  the  questions  pre- 
sented by  the  record,  a  brief  statement  of  the  facts  seems  to 
be  required.  The  Rock  River  Packing  Company  is  a  corpo- 
ration organized  in  1881,  with  a  capital  stock  of  sixteen  thou- 
sand dollars,  the  incorporators  being  James  A.  Ingersoll, 
Edward  H.  Sears,  William  N.  Herman,  and  Joseph  T.  Miller, 
the  plaintiff  here.  The  corporation  was  formed  for  **  packing, 
pickling,  canning,  and  bottling  of  meats,  vegetables,  and  fruits, 
and  dealing  in  the  same,"  and  was  located  at  Sterling,  where 
it  provided  itself  with  a  factory  and  warehouse,  in  which  its 
business  was  transacted.  During  the  spring  and  summer  of 
1885,  the  corporation  borrowed  of  Miller,  who  was  then  a  di- 
rector, money  to  be  used  in  its  business,  amounting  to  the 
sum  of  two  thousand  dollars.  To  secure  Miller  for  the  money 
loaned,  the  corporation  executed  and  delivered  to  him  its  four 
judgment  notes,  one  dated  May  30,  1885,  amount  five  hun- 
dred dollars;  one  July  6,  1885,  amount  five  hundred  dollars; 
and  one  for  one  thousand  dollars,  on  August  17,  1885.  On 
the  sixteenth  day  of  October,  1885,  these  notes  being  due  and 
unpaid,  the  president  and  secretary  of  the  corporation  sold 
Miller  80,000  cans  and  a  small  quantity  of  tin  for  $1,877,  to 
be  applied  as  a  payment  on  the  notes.  On  the  same  day,  In- 
gersoll, president  and  secretary  of  the  corporation,  leased 
Miller  two  small  rooms  in  the  north  end  of  the  company'^ 
warehouse.  On  the  morning  of  the  17th,  all  property  belong- 
ing to  the  company  was  removed  from  the  two  rooms,  and  the 
possession  was  turned  over  to  Miller.  Miller  placed  the  goods 
purchased  in  the  rooms,  and  nailed  up  the  doors  communicat- 
ing with  other  parts  of  the  warehouse,  and  placed  new  locks 
on  the  other  doors.     On  the  seventeenth  day  of  October,  1885^ 
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the  corporation  delivered  to  E.  W.  Blatchford  &  Co.  a  judg- 
ment note  for  $1,415.40,  upon  which  judgment  was  entered. 
On  the  twenty-third  day  of  October  an  execution  issued  on  the 
judgment,  and  on  the  24th,  defendant  Beach,  as  sheriff,  and 
defendant  Keefer,  as  deputy  sheriff,  levied  on  the  goods  which 
had  been  purchased  by  Miller. 

In  the  circuit  court  it  was  contended  that  the  sale  of  the 
goods  from  the  Rock  River  Packing  Company  to  Miller  was 
fraudulent  as  against  creditors,  and  being  fraudulent,  the 
goods  were  liable  to  be  seized  and  sold  by  the  sheriff  on  the 
execution  in  favor  of  Blatchford  &  Co.  against  the  Rock  River 
Packing  Company.  For  the  purpose  of  showing  the  sale 
fraudulent,  the  defendants  offered  to  prove  that  the  Rock 
River  Packing  Company  was,  at  the  time  of  the  sale,  in- 
solvent; that  on  the  sixteenth  day  of  October,  1885,  the 
company  executed  a  mortgage  on  its  real  estate  for  seven 
thousand  dollars  to  three  of  its  directors;  that  the  company 
turned  over  one  thousand  dollars  of  its  accounts  to  the  Sterling 
National  Bank  to  apply  on  a  debt  due  from  the  company  to 
the  bank,  which  debt  was  secured  by  three  of  the  directors  of 
the  company;  that  between  the  sixteenth  and  the  twenty-third 
days  of  October,  the  corporation  sold  the  product  of  their  manu- 
facture to  a  certain  party  in  Chicago.  This  offered  evidence, 
with  other  evidence  of  a  like  import,  was  ruled  out  by  the  court, 
and  the  decision  is  relied  upon  as  error.  We  are  of  opinion 
that  the  court  erred  in  excluding  this  evidence  from  the  jury. 
If,  at  the  time  this  sale  was  made,  the  corporation  was  insol- 
vent, or  if,  at  or  about  the  time  when  the  sale  was  made,  large 
mortgages  were  placed  on  all  of  the  property  owned  by  the 
corporation,  so  that  it  had  no  property  left  liable  to  execution, 
these  were  facts  proper  for  the  consideration  of  the  jury  on  the 
question  whether  the  sale  to  Miller  was  fraudulent  or  made  in 
good  faith.  What  weight  should  be  given  to  this  character  of 
evidence  was  a  question  for  the  jury.  We  only  determine  that 
it  was  competent  evidence  for  the  consideration  of  the  jury  on 
the  issue  presented  by  the  pleadings.  Where  the  good  faith 
of  a  sale  of  property  is  attacked,  it  is  always  competent  to 
prove  that  the  vendor  was  embarrassed  or  insolvent:  Geisen- 
dorf  V.  Eagles^  106  Ind.  38;  Bump  on  Fraudulent  Convey- 
ances, 591. 

But  appellants  rely  upon  another  ground  to  defeat  the  sale, 
—  that  it  was  void  for  the  reason  that  Wilier  was,  at  the  time, 
a  director  of  the  corporation,  and  could  not  contract  with  it. 
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This  proposition  is  discussed  in  the  argument  under  several 
distinct  heads,  and  various  authorities  have  been  cited  in  its 
support.  There  is  a  conflict  of  authority  on  this  question,  but 
on  the  general  proposition  whether  a  director  may  deal  with 
the  corporation  we  think  the  weight  of  authority  is  that  he 
may.  This  court  so  held  in  Merrick  v.  Peoria  Coal  Co.,  61  111. 
479,  and  in  Harts  v.  Brown,  77  111.  226.  The  supreme  court 
of  the  United  States  hold  the  same  doctrine.  In  Twin  Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  it  is  said:  "It  is  very  true  that, 
as  a  stockholder,  in  making  a  contract  of  any  kind  with  the 
corporation  of  which  he  is  a  member,  he  is  in  some  sense  deal- 
ing with  a  creature  of  which  he  is  a  part,  and  holds  a  com- 
mon interest  with  the  other  stockholders,  who,  with  him, 
constitute  the  whole  of  that  artificial  entity,  and  is  properly 
held  to  a  larger  measure  of  candor  and  good  faith  than  if  he 
were  not  a  stockholder.  So  when  the  lender  is  a  director, 
charged,  with  others,  with  the  control  and  management  of  the 
affairs  of  the  corporation,  representing,  in  this  regard,  the  ag- 
gregated interest  of  all  the  stockholders,  his  obligation,  if  he 
becomes  a  party  to  a  contract  with  the  company,  to  candor 
and  fair  dealing  is  increased  in  the  precise  degree  that  his 
representative  character  has  given  him  power  and  control,  de- 
rived from  the  confidence  reposed  in  him  by  the  stockholders 
who  appointed  him  their  agent."  See  also  the  following  au- 
thorities, where  the  same  doctrine  is  announced:  Angell  and 
Ames  on  Corporations,  sec.  233;  Whitwell  v.  Warner,  20  Vt. 
425;  Smith  v.  Lansing,  22  N.  Y.  526;  City  of  St.  Louia  v.  Alex- 
ander, 23  Mo.  483. 

While  a  corporation  remains  solvent,  we  perceive  no  reason 
why  a  director,  with  the  knowledge  of  the  stockholders,  may 
not  deal  with  the  corporation,  loan  it  money,  take  security,  or 
buy  property  of  it  in  like  manner  as  a  stranger;  but  whether 
a  director  in  an  insolvent  corporation  may  purchase  the  assets 
in  payment  of  a  debt,  and  thus  secure  a  preference  over  other 
creditors,  presents  a  difi"erent  question.  So  long  as  a  corpora- 
tion remains  solvent,  its  directors  are  agents  or  trustees  for 
the  share-holders.  They  owe  no  duties  or  obligations  to  others. 
But  the  moment  a  corporation  becomes  insolvent,  its  directors 
occupy  a  different  relation.  The  assets  of  the  corporation 
must  then  be  regarded  as  a  trust  fund  for  the  payment  of  all 
its  creditors,  and  the  directors  occupy  the  position  of  trustees, 
and  a  fiduciary  relation  then  existing,  they  may,  with  pro- 
priety, be  prohibited  from  purchasing  the  trust  property.    The 
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relation  that  directors  occupy  to  the  property  of  a  corporation 
is  well  stated  in  Ogden  v.  Murray,  39  N.  Y.  202,  as  follows: 
"The  appellants  and  their  associates  were  not  in  a  situation 
permitting  them  to  secure  to  themselves  a  personal  advantage 
in  the  matter.  The  stockholders  and  creditors  were  entitled 
not  only  to  their  vote  in  the  board,  but  to  their  influence  and 
argument  in  the  discussion  which  led  to  the  passage  of  the 
resolution,  in  pursuance  of  which  they  took  title  as  trustees. 
This  brings  the  case  within  the  rule,  which  rests  in  the  sound- 
est wisdom,  and  is  sustained  by  the  best  consideration  of  the 
infirmities  of  our  human  nature,  and  called  for  by  the  only 
safe  protection  of  the  interests  of  cestuis  que  trust  or  benefi- 
ciaries, viz.,  that  trustees  and  persons  standing  in  similar 
fiduciary  relations  shall  not  be  permitted  to  exercise  their 
powers,  and  manage  or  appropriate  the  property  of  which  they 
have  control,  for  their  own  profit  or  emolument,  or,  as  it  has 
been  expressed,  shall  not  take  advantage  of  their  situation  to 
obtain  any  personal  benefit  to  themselves  at  the  expense  of 
their  cestuis  que  trust."  See  also  Drury  v.  Cross,  7  Wall. 
299. 

In  Curran  v.  State  of  Arkansas,  15  How.  307,  Mr.  Justice 
Curtis,  delivering  the  opinion  of  the  court,  speaking  of  an  in- 
solvent banking  corporation,  says:  "The  assets  of  such  a  cor- 
poration are  a  fund  for  the  payment  of  its  debts.  If  they  are 
held  by  the  corporation  itself,  and  so  invested  as  to  be  subject 
to  legal  process,  they  may  be  levied  on  by  such  process.  If 
they  have  been  distributed  among  stockholders,  or  gone  into 
the  hands  of  others  not  creditors  or  purchasers,  leaving  debts 
of  the  corporation  unpaid,  such  holders  take  the  property 
charged  with  the  trust  in  favor  of  the  creditors,  which  a  court 
of  equity  will  enforce,  and  compel  the  application  of  the  prop- 
erty to  the  satisfaction  of  their  debts.  This  has  often  been  de- 
cided, and  rests  upon  the  plainest  principles." 

In  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H.  263,  on  a 
bill  in  equity  filed  by  creditors,  it  was  held  that  directors  and 
managers  of  insolvent  corporations  are  trustees  of  the  funds 
for  the  creditors,  and  are  bound  to  apply  them  pro  rata,  and 
cannot  use  them  to  exonerate  themselves,  to  the  injury  of  other 
creditors.  It  is  there  said:  "Every  agent  and  trustee  who 
has  claims  of  his  own  must  be  regarded  as  agent  for  himself 
and  others,  and  bound  to  give  his  diligence. and  care  equally 
to  all  the  claims  in  his  hands,  and  consequently  to  apply  all 
moneys  paid  to  him,  without  an  appropriation  by  the  debtor, 
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to  the  payment  of  all  claims  in  his  care,  whether  of  his  own 
or  others,  in  just  proportions  to  their  amounts." 

In  Morawetz  on  Corporations,  Ist  ed.,  section  579,  it  is  said: 
**It  is  the  duty  of  the  directors  and  other  agents  of  an  insol- 
vent corporation  to  preserve  its  assets  for  the  benefit  of  cred- 
itors. The  legal  ownership  of  the  assets  is  not  altered  by 
insolvency,  and  the  regular  agents  of  the  company  retain  the 
same  powers  of  management  with  which  they  were  originally 
invested.  But  upon  the  insolvency  of  the  corporation,  the 
equitable  lien  of  creditors  attaches  upon  all  of  the  company's 
assets;  and  the  directors,  who  originally  stood  in  a  fiduciary 
relation  to  the  company's  members,  become  placed  in  a  fidu- 
ciary relation  to  its  creditors.  Accordingly,  it  has  been  held 
....  that  they  cannot  give  away  the  company's  property 
gratuitously,  or  sell  it  at  a  sacrifice  in  the  interest  of  others, 
even  with  the  consent  of  the  stockholders;  and  if  themselves 
creditors,  they  cannot  receive  any  advantage  or  preference  in 
the  payment  of  their  claims  at  the  expense  of  other  credi- 
tors." 

In  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  639,  where 
an  action  was  brought  to  foreclose  a  mortgage  given  by  the 
company  to  its  directors  to  secure  an  indebtedness  due  from 
the  company  to  them,  on  the  hearing  it  appeared  that  at  the 
time  the  mortgage  was  executed  the  company  was  insolvent, 
and  it  was  insisted  as  a  defense  that  the  mortgage  was  invalid. 
The  court,  in  deciding  the  case,  said:  "The  main  question  is 
the  validity  of  the  mortgage  in  suit.  There  was  abundant 
evidence  to  justify  the  finding  of  the  circuit  court  that  at  the 
time  it  was  given  the  company  was  insolvent.  In  such  case 
the  authorities  seem  to  be  uniform  that  the  directors  and  offi- 
cers of  a  corporation  are  trustees  of  the  creditors,  and  must 
manage  its  property  and  assets  with  strict  regard  to  their  in- 
terests; and  if  they  are  themselves  creditors,  while  the  insol- 
vent corporation  is  under  their  management  they  cannot  secure 
to  themselves  any  preference  or  advantage  over  other  creditors. 
The  directors  are  then  trustees  of  all  the  property  of  the  cor- 
poration for  all  its  creditors,  and  an  equal  distribution  must  be 
made,  and  no  preference  to  any  one  of  the  creditors,  and  much 
less  to  the  directors  or  trustees,  as  such."  See  also  Fort  v. 
Russell,  36  Ind.  60;  10  Am.  Rep.  5;  and  Lippincott  v.  Shaw 
Carriage  Co.,  21  Fed.  Rep.  577. 

The  language  used  in  Merrick  v.  Peoria  Coal  Co.,  61  111.  479, 
is  broad  enough  to  authorize  a  director  of  an  insolvent  corpo- 
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ration  to  deal  with  the  corporation;  but  the  question  of  the 
power  of  a  director  to  purchase  property  of  or  deal  with  an  in- 
solvent corporation  did  net  arise  in  that  case,  and  what  was 
said  was  mere  obiter  dictum.  There  the  Peru  Coal  Company, 
a  corporation,  executed  certain  notes  payable  to  the  Michigan 
Car  Company,  and  also  drew  certain  drafts  in  favor  of  the 
company.  These  notes  and  drafts  were  purchased  by  Merrick, 
who  was  an  officer  of  the  corporation,  with  his  own  funds,  and 
brought  an  action  on  the  notes  and  drafts,  and  the  only  ques- 
tion was,  whether  he  was  entitled  to  recover,  and  the  court 
properly  held  he  might  recover  upon  the  notes  and  drafts. 

Harts  V.  Browrij  77  111.  226,  is  another  case  where  expres- 
sions may  be  found  similar  to  those  used  in  the  Merrick  case, 
which  were  not  justified  by  the  questions  presented  for  de- 
cision. That  was  a  bill  brought  by  stockholders  to  vacate  a 
Bale  under  a  trust  deed  given  by  the  company  to  secure  the 
payment  of  certain  bonds  issued  by  the  company  and  sold  to 
one  of  the  directors.  The  question  arose  whether  the  com- 
pany had  the  power  to  execute  a  trust  deed,  and  whether  it 
could  borrow  money  of  a  director.  It  was  held  that  the  char- 
ter conferred  power  to  borrow  money  'and  secure  it  by  mort- 
gage or  deed  of  trust,  and  that  the  board  of  directors  might 
borrow  money  of  one  of  its  members.  The  question  before 
the  court  was  properly  decided,  but  the  expression  that  a  di- 
rector may  trade  with,  borrow  from,  or  loan  money  to  the  com- 
pany of  which  he  is  a  member,  on  the  same  terms  and  in  like 
manner  as  other  persons,  was  not  authorized  by  the  case  made 
by  the  record. 

After  a  careful  examination  of  the  authorities,  we  are  in- 
clined to  the  opinion  that  if  this  corporation  was  insolvent  at 
the  time  of  the  sale.  Miller,  who  was  a  director,  could  not  law- 
fully purchase  the  property  in  satisfaction  of  his  own  debt  to 
the  exclusion  of  other  creditors,  but  he  took  the  property 
charged  with  the  trust  in  favor  of  other  creditors,  which  may 
be  enforced  in  an  appropriate  action.  Miller,  being  a  creditor, 
would  doubtless  be  entitled  to  share  with  the  other  creditors 
in  the  property,  but  he  could  not  appropriate  the  entire 
amount  to  the  payment  of  his  own  debt.  This,  however,  con- 
ferred no  right  upon  appellants  to  seize  the  property,  and  sell 
it  in  satisfaction  of  the  debt  of  Blatchford  &  Co.  As  creditors 
of  the  corporation,  they  occupied  no  better  position  than  Miller. 
It  may  be,  and  no  doubt  is,  true,  that  if  Blatchford  &  Co.  had 
levied  on  the  property  while  in  the  hands  of  the  corporation, 
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before  the  Bale  to  Miller,  they  would,  under  such  circum- 
stances, have  been  entitled  to  hold  it.  But  after  the  Bale  and 
delivery  to  Miller  they  had  no  Buch  right;  the  property  had 
passed  beyond  the  reach  of  their  execution.  It  had  passed 
into  Miller's  hands  charged  with  a  trust  which  a  court  of 
equity  might  enforce  in  favor  of  all  the  creditors  of  the  cor- 
poration, or  such  as  might  invoke  the  aid  of  that  court. 

One  other  question  remains  to  be  considered.  The  sale  was 
made  to  Miller  without  an  order  of  the  board  of  directors  of 
the  corporation,  and  upon  this  ground  it  is  claimed  to  be  in- 
valid. Conceding  that  the  sale  was  irregular,  we  think  it 
might  be  ratified  by  the  corporation,  and  the  fact  that  it  took 
up  the  notes  held  by  Miller  and  canceled  them,  and  retained 
them  in  its  possession,  may  be  regarded  as  a  ratification  of 
the  sale.  As  to  the  lease  of  that  part  of  the  building  where 
the  goods  were  stored,  whether  it  was  strictly  valid  or  invalid 
was  of  no  moment.  The  only  purpose  of  the  lease  was  to  give 
Miller  possession  of  that  part  of  the  building,  and  there  was 
ample  evidence  to  establish  possession  independent  of  the 
lease. 

For  the  error  indicated,  the  judgments  of  the  appellate  and 
circuit  courts  will  be  reversed,  and  the  cause  remanded. 


Director  and  Corporation,  Transactions  between. — Directors  of  a  cor- 
poration are  sometimes  spoken  of  as  its  trustees,  and  at  other  times,  with  mora 
accuracy,  their  relation  to  it  is  compared  with  that  of  a  trustee  to  his  cestui 
que  trust.  They  are  not  trustees  in  the  sense  of  holding  the  legal  title  to  all 
or  any  of  its  property  for  the  benefit  of  the  corporation  or  of  its  stockholders 
or  creditors.  It  is  true  that  its  directors  are,  upon  sound  principles  of  public 
policy,  inhibited  from  dealing  with  the  corporation  under  very  much  the  same 
circumstances  that  a  trustee  is  inhibited  from  dealing  with  his  cestui  que  trusty 
and  if  they  disregard  the  duties  and  proprieties  of  their  position  by  undertak- 
ing to  represent  their  own  interest  and  that  of  the  corporation  at  the  same 
time,  they  will  not  be  encouraged  in  thus  walking  in  the  path  of  temptation, 
nor  be  permitted  to  retain  the  fruits  gathered  while  in  pursuit  of  their  own 
advancement  when  they  should  have  pursued  none  other  than  that  of  the  cor- 
poration: Memphis  &  C.  R.  R.  v.  Woods,  88  Ala.  630;  16  Am.  St.  Rep.  81. 
The  relation  of  director  and  corporation  is,  however,  merely  that  of  principal 
and  agent,  and  transactions  between  a  director  and  a  corporation  are  sustain- 
able when  they  could  be  sustained  between  a  principal  and  agent,  and  not 
otherwise,  with  this  exception,  that  as  a  corporation  may  have  no  other  means 
of  obtaining  information  respecting  a  transaction  and  its  subject-matter  than 
through  its  director,  he  may  have  more  diflBculty  than  if  his  principal  were 
a  private  person  in  establishing  that,  in  its  dealings  with  him,  the  corpora- 
tion was  not  overreached  by  means  of  bis  superior  knowledge  and  its  reliance 
npon  him  as  its  agent  and  representative. 

Undoubtedly  there  are  expressions  in  several  decisions  from  which  the  in- 
ference might  be  drawn,  either  that  a  director  is  absolutely  incompetent  to 
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eontract  with  his  corporation,  or  to  deal  with  it,  in  any  matter  in  which  h« 
ia  personally  interested,  or,  at  least,  that  the  corporation  may  at  any  time 
avoid  or  disregard  such  contract  or  other  transaction,  whether  fair  or  unfair, 
advantageous  or  prejudicial:  Port  v.  Russell,  36  Ind.  60;  10  Am.  Rep.  6; 
Ahirdten  R'y  Co.  v.  Blakie,  1  Macq.  461.  These  expressions,  however,  wer« 
generally  arguments  adduced  in  justification  of  judgments  about  to  be  en- 
tered, and  while  they  doubtless  adequately  supported  such  judgments,  they 
are  of  doubtful  applicability  in  cases  in  which  the  real  question  is,  whether 
or  not  a  director  was  disqualified  from  contracting  or  otherwise  dealing  with 
his  corporation.  In  Pickett  v.  ScJiool  D'lstrict  No.  1,  25  Wis.  551,  3  Am.  Rep. 
105,  the  court  said:  "We  think  there  is  one  fatal  objection  to  the  plaintiff's 
right  to  maintain  this  action,  which  renders  it  unnecessary  to  consider  any  of 
the  other  questions  discussed.  That  is,  that  inasmuch  as  it  appears  that  the 
plaintiff  was  himself  the  director  of  the  district  at  the  time  the  contract  was 
let,  and  took  part  as  such  in  the  proceedings  to  let  it,  it  was  against  public 
policy  to  allow  him,  while  holding  that  fiduciary  relation  to  the  district,  to 
place  himself  in  an  antagonistic  position,  and  obtain  the  contract  for  himself 
from  the  board  of  which  he  was  a  member.  The  general  principle  upon  which 
this  position  must  rest  is,  that  no  man  can  faithfully  serve  two  masters  whose 
interests  are  in  conflict.  And  as  men  usually  and  naturally  prefer  their  own 
interests  to  those  of  others,  where  one  attempts  to  act  in  a  fiduciary  capa- 
eity  for  another,  the  law  will  not  allow  him,  while  so  acting,  to  deal  with 
himself  in  his  individual  capacity.  This  principle  has  been  most  fre- 
quently illustrated  in  cases  of  sales  by  officers,  agents,  and  trustees,  in  all  of 
which  it  has  been  held  that  they  cannot  become  the  purchasers,  because  this 
would  allow  their  interests  to  come  in  conflict  with  their  duties  to  their  prin- 
cipals. The  same  doctrine  is  as  applicable  to  the  question  of  taking  a  con- 
tract as  that  of  making  a  sale.  And  the  only  doubt  would  be,  whether  it 
should  be  held  applicable  in  a  case  where  a  board,  consisting  of  several,  are 
authorized  to  act  in  a  fiduciary  capacity,  and  attempt  to  deal  in  that  capa- 
city with  one  of  their  own  members.  I  think  it  is;  and  that  although  the  im- 
propriety of  it  would  not  be  so  glaring  as  in  the  case  of  a  single  agent  dealing 
with  himself,  yet  the  danger  of  undue  and  improper  influences,  and  of  fre- 
quent sacrifices  of  the  interest  of  the  principal  in  a  manner  not  always  open 
to  detection,  would  be  extremely  great." 

The  court  employing  the  language  just  quoted  relied  upon  Cumberland  Coal 
Co.  V.  Sherman,  30  Barb.  H53,  and  People  v.  Township  Board,  11  Mich.  222, 
both  of  which  were  in  point.  In  fact,  the  case  last  cited  is  an  extreme  one. 
It  is  vaguely  reported.  As  we  understand  it,  certain  persons  who  were 
members  of  a  board  of  freeholders,  and,  as  such,  authorized  to  participate  in 
the  letting  of  a  contract,  themselves  bid  for,  obtained,  and  fully  performed 
such  contract,  and  being  refused  payment  for  the  services  rendered,  applied 
for  a  writ  of  mandate  to  compel  the  allowance  and  payment  of  their  demands. 
Though  the  applicants  for  the  writ  did  not  constitute  a  majority  of  the  board 
of  freeholders,  and  it  did  not  appear  that  their  votes  were  essential  to  pro- 
cure them  the  contract,  the  court  declared  it  void,  and  denied  them  relief. 
This  is,  perhaps,  the  only  American  case  maintaining  that  the  corporation 
may  accept  and  knowingly  retain  the  fruits  of  the  contract,  and  yet  avoid 
payment  on  the  ground  that  the  contract,  being  against  public  policy,  is  void 
to  the  extent  that  no  rights  whatever  can  be  based  upon  it.  In  the  Wiscon- 
sin case,  previously  quoted,  the  court  conceded  that  "perhaps  the  true 
theory  is,  that  in  all  cases  where  the  principle  we  have  discussed  is  applica- 
ble, the  contract  is  rather  voidable  in  equity  at  the  option  of  the  principsi) 
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than  absolntely  void  at  law.  Undoubtedly,  in  saoh  cases,  the  principal,  bar* 
ing  full  knowledge  of  all  the  facts,  may  affirm  the  contract.  And  if  h« 
■boald  do  so,  it  would  become  binding.  If  it  had  been  fully  executed  by  the 
contracting  party,  and  the  principal  should,  knowing  all  the  facts,  elect  to 
accept  and  retain  the  benefit  of  it,  he  might  be  held  to  have  thereby  ratified 
it  according  to  all  its  terms  and  conditions.  And  where  it  had  not  been  so 
executed,  but  had  been  partially  fulfilled,  and  he  elected  to  accept  and  retain 
such  partial  benefit,  he  might  become  liable,  upon  a  quantum  meruit,  upon  the 
same  principles  as  in  other  cases."  In  San  Diego  v.  8.  D.  d;  L.  A.  R.  R.  Co.,  44 
CaL  106,  the  plaintifif,  a  municipal  corporation  of  the  state  of  California, 
brought  an  action  to  have  a  deed  declared  void,  and  canceled  as  a  cloud  upon 
its  title.  The  deed  in  question  was  executed  to  the  defendant  by  two  of  the 
plaintiff's  trustees,  and  purported  to  convey  to  the  defendant  certain  lands  be- 
longing to  the  plaintiff,  pursuant  to  an  act  of  the  legislature  under  which  the 
trustees  of  plaintiff  were  authorized  to  select  and  convey  certain  lands  to  the 
defendant  at  such  prices  as  such  trustees  might  deem  advisable,  and  upon 
■uch  terms  and  conditions  as  they  might  determine.  At  the  time  when  the 
resolution  was  passed  by  the  plaintiff's  trustees,  directing  a  deed  to  be  given 
the  defendant,  one  of  the  trustees  voted  in  the  negative  and  two  in  the 
afi&rmative,  and  of  the  two  thus  voting  in  the  affirmative,  one  was  interested 
in  the  defendant  corporation,  being  both  a  stockholder  and  a  director 
therein.  The  deed  made  pursuant  to  the  resolution  was  adjudged  void,  and 
canceled;  but  this  adjudication  might  well  be  rested  solely  upon  the  ground 
that  the  vote  by  which  it  was  carried  included  that  of  the  director  of  the  de- 
fendant corporation,  and  that  without  his  vote  no  resolution  whatever  could 
have  been  passed. 

It  is  unquestionably  true  that  a  director  acting  in  his  qvxisi  legislative  capa- 
city as  a  member  of  a  board  of  trustees  is  incompetent  to  act  in  matters  in 
which  his  interest  is  adverse  to  the  corporation.  Probably  an  interested 
director  may  be  counted  as  one  of  the  parties  whose  presence  is  necessary  to 
constitute  a  quorum  of  a  board  of  directors,  and  if  a  resolution  could  have 
been  adopted,  had  he  voted  against  it,  the  mere  fact  that  his  presence  was 
necessary  to  constitute  a  quorum  will  not  deprive  the  resolution  of  validity: 
Buell  V.  Buckingham,  16  Iowa,  284;  85  Am.  Dec.  616.  His  vote,  however, 
cannot  properly  be  counted  when  it  is  necessary  to  constitute  a  majority,  if 
the  question  is  one  in  which  he  is  personally  interested,  and  if,  without  his 
vote,  the  resolution  could  not  have  been  carried  by  the  requisite  number  of 
votes.  In  other  words,  it  is  not  adopted  at  all,  and  he  cannot  enforce  any 
claim  or  right  which  is  based  solely  upon  it:  Bennett  v.  St.  Louis  Gar  Roofing 
Co.,  19  Mo.  App.  349;  Chamberlain  v.  Pacific  Wool  O.  G.  Co.,  54  Cal.  103. 
Hence  a  resolution  fixing  the  compensation  of  the  president  of  a  corporation 
cannot  be  regarded  as  binding  upon  it  if  his  vote  was  necessary  to  the  adop- 
tion of  such  resolution.  Copeland  v.  Johnson  Mfg.  Co.,  47  Hun,  2.35.  If  a 
resolution  authorizes  the  renewal  of  two  notes,  one  of  which  is  in  favor  of  a 
director,  and  the  other  in  favor  of  a  third  person,  and  the  vote  of  such  direc- 
tor is  necessary  to  constitute  a  majority  of  the  quorum,  by  which  aloue  the 
resolution  can  be  passed,  it  will,  if  so  passed,  be  absolutely  void,  and  it  can 
neither  support  the  note  of  the  director  nor  that  of  the  third  person:  Smith 
r.  Loa  Angeles  I.  Je  L.  G.  Asa'n,  78  CaL  289;  12  Am.  St.  Rep.  53. 

Where  a  director  does  not  at  the  same  time  represent  his  own  interest  and 
that  of  a  corporation,  there  is  little  or  no  doubt  that  he  may  contract  with  it, 
and  buy  or  sell  its  property,  or  borrow  its  money  and  give  his  note  therefor, 
or  loan  it  his  money  and  take  in  consideration  thereof  its  notes  and  other 
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lecnrities,  and  enforce  their  payment  in  case  default  should  be  made  therein r 
Ward  V.  Polk,  70  Ind.  309;  Beach  v.  Miller,  23  111.  App.  151;  OarreU  v.  Bur- 
Ungton  Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461;  Ten  Eyck  v.  P.  0.  A  P.  A, 
Ry  Co.,  74  Mich.  226;  16  Am.  St.  Rep.  633.     Contracts  and  other  transac- 
tiona  between  a  director  and  his  corporation  are  not  void  at  law,  though  they 
are  often  voidable  at  the  instance  of  the  corporation:  Little  Rock  <k  F.  S.  Co. 
T.  Page,  35  Ark.  304.     In  fact,  a  purchase  by  a  director  of  the  property  of 
his  corporation  cannot  be  regarded  in  a  more  unfavorable  light  than  a  pur- 
chase by  a  trustee  of  the  property  of  his  cestw  que  trust,  in  which  event  th» 
latter  may  undoubtedly  have  the  purchase  set  aside  by  repudiating  it  within 
a  reasonable  time  after  it  comes  to  his  knowledge:  Buell  v.  Buckingham,  1ft 
Iowa,  284;  85  Am.  Dec.  516;  AahhursCt  Appeal,  60  Pa.  St  290.    If  a  cestui  qu» 
trust  knew  of  and  assented  to  the  purchase  before  it  was  made,  his  right  to 
subsequently  set  it  aside,  if  its  existence  can  be  affirmed  at  all,  must  be 
placed  upon  the  ground  that  his  relation  to  his  trustee  is  such  aa  to  give  the 
latter  an  undue  ascendency  over  him,  and  to  deprive  him  either  of  freedom 
of  action  or  of  power  to  properly  judge  of  his  own  business  affairs.    Though 
the  relations  of  a  director  and  his  fellow-directors  are  such  as  often  to  giv» 
him  and  them  opportunity  and  inducement  for  collusive  action  to  the  detri- 
ment  of  the  corporation,  it  cannot  be  said  that  a  contracting  director's  rela- 
tion to  his  fellow-directors  is  such  as  necessarily  or  ordinarily  to  give  him  an 
undue  ascendency  over  them,  or  to  deprive  them  of  the  power  to  correctly 
understand  and  judiciously  manage  the  affairs  of  the  corporation.     There- 
fore,  if  it  is  clear  that  a  contract  or  other  business  transaction  entered 
into  between  a  director  and  the  corporation  was  not  tainted  by   collu- 
sion between  him  and  his  fellow-directors,  and  that  they  represented  the 
corporation  according   to   their  best  judgment,   and  that  the  contract   or 
other  transaction  was  open  and  fair,  and  without  any  concealment  on  tho 
part  of  the  contracting  director,  and  without  taking  advantage  of  any  in- 
formation which  he  may  have  had  to  the  exclusion  of  his  fellow-directors, 
then  his  contract  or  other  transaction  should  not  be  treated  as  voidable  until 
avoided,  but  as  unavoidable  and  therefore  as  enforceable,  both  at  law  and  at 
equity,  whether  the  corporation  acquiesces  in  or  resists  such  enforcement: 
Watt's  Appeal,  78  Pa.  St.  370;  Deane  v.  Hodge,  35  Minn.  146;  59  Am.  Rep. 
321;  Beachv.  Miller,  130  111.  162;  ante,  p.  291;  Twin  Lick  Oil  Co.  v.  Marbwy, 
91  U.  S.  587;  OarreU  v.  Burlington  Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461. 
It  is  of  the  utmost  importance  that  a  corporation  and  its  officers  should 
know  whether  or  not  a  director  who  is  participating  in  its  management  has 
an  interest  adverse  to  that  of  the  corporation,  or  is  deriving  secret  profits 
out  of  transactions  in  which  he  is  believed  to  have  no  interest,  other  than 
as  a  member  or  officer  of  the  corporation.     If  a  director  is  about  to  contract 
with  a  corporation,  or  to  cause  it  to  enter  upon  a  business  transaction,  in  or 
from  which  he  may  derive  a  profit  or  personal  interest,  he  must  let  his  fellow- 
officers  know  his  true  situation.     Otherwise  the  corporation,  upon  becoming 
aware  of  his  interest,  may  elect  either  to  rescind  the  transaction,  or  to  charge 
him  as  its  trustee  and  compel  him  to  account  to  it  for  any  profits  which  ha 
may  have  realized;  and  no  device  to  which  he  may  have  resorted  to  conceal 
his  true  interest  will  be  sufficient  to  protect  him  in  equity  from  the  operation 
of  this  rule. 

One  of  the  most  familiar  devices  fraudulent  in  law  resorted  to  by  direc- 
tors for  the  purpose  of  furthering  their  own  interests  to  the  detriment  of  the 
corporation  is  that  of  forming  another  corporation  for  the  purpose  of  enter- 
ing into  advantageous  contracts  or  transactions  with  the  principal  corpora- 
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tion.  Thns,  dnrfng  tbe  construction  of  the  Union  Pacific  railway,  the  ex 
ecntive  committee  of  the  board  of  trustees  entered  into  a  contract  witk 
Godfrey  and  Wardell  that  the  latter  might  prospect  for  coal  along  the  whoU 
line  of  the  Union  Pacific  railway  and  its  branches  and  extensions,  and  open 
and  operate  any  mines  discovered,  and  that  the  railroad  company  would 
purchase  of  them  all  marketable  coal  needful  for  engines,  depots,  shops,  and 
other  purposes,  and  pay  therefor  certain  prices  specified  in  the  contract. 
Afterwards,  a  corporation  was  formed,  called  the  Wyoming  Coal  and  Mining 
Company,  to  develop  and  work  coal  mines,  and  a  majority  of  the  stock  therein 
was  taken  by  six  of  the  directors  of  the  railway  company,  and  to  this  last 
formed  corporation  the  contract  with  Godfrey  and  Wardell  was  by  them 
assigned.  Wardell  was  an  officer  and  manager  of  the  coal  company,  and 
the  railroad  company  having  by  order  of  its  directors  taken  forcible  posses- 
sion of  the  mines  and  other  property  of  the  coal  company,  he  brought  an 
action  in  his  own  name  to  have  an  account  taken  of  coal  delivered  to  the 
railroad  company,  and  for  the  ascertainment  and  settlement  of  the  rights 
and  interests  of  the  several  parties  to  the  action.  To  this  suit  the  rail- 
road company  answered  that  the  original  contract  with  Godfrey  and  War- 
dell was  a  fraud  upon  the  company;  that  it  was  made  on  its  part  by  the 
executive  committee  of  its  board  of  directors,  and  that  a  majority  of 
this  committee  had,  before  entering  into  the  contract,  made  an  agree- 
ment by  which  they  were  to  be  interested  with  the  contractors,  and  on 
that  account  the  terms  of  the  contract  were  made  so  favorable  to  the 
contractors  and  were  so  unfavorable  to  the  company  as  to  enable  the  former 
to  make  large  gains  at  the  expense  of  the  latter,  and  that  the  organization 
of  the  coal  company  was  a  mere  device  to  enable  these  directors  to  partici- 
pate in  the  profits,  and  that  therefore  the  contract  was  of  no  validity  and 
binding  obligation  on  the  railroad  company.  The  trial  court  found  the 
answer  of  the  railroad  company  to  be  true,  and  determined  that  the  contract 
was  a  fraud  upon  the  company,  and  that  the  complainant  was  not  entitled 
to  any  redress  based  upon  the  contract.  In  affirming  this  decision,  the 
supreme  court  of  the  United  States  said:  "  It  is  among  the  rudiments  of 
the  law  that  the  same  person  cannot  act  for  himself  and  at  the  same  time, 
with  respect  to  the  same  matter,  as  the  agent  of  another,  whose  interests  are 
conflicting.  Thus  a  person  cannot  be  a  purchaser  of  property  and  at  the 
■ame  time  the  agent  of  the  vendor.  The  two  positions  impose  difi'erent 
obligations,  and  their  nnion  would  at  once  raise  a  conflict  between  interest 
and  duty;  and,  '  constituted  as  humanity  is,  in  the  majority  of  cases,  duty 
would  be  overborne  in  the  struggle':  Marsh  v.  Whitmore,  21  Wall.  183. 
The  law,  therefore,  will  always  condemn  the  transactions  of  a  party  on  his 
own  behalf  when,  in  respect  to  the  matter  concerned,  he  is  the  agent  of 
others,  and  will  relieve  against  them  whenever  their  enforcement  is  season- 
ably resisted.  Directors  of  corporations  and  all  persons  who  stand  in  a 
fiduciary  relation  to  other  parties,  and  are  clothed  with  power  to  act  for 
them,  are  subject  to  this  rule;  they  are  not  permitted  to  occupy  a  position 
which  will  conflict  with  the  interest  of  parties  they  represent  and  are  bound 
to  protect.  They  cannot,  as  agents  or  trustees,  enter  into  nor  authorize 
contracts  on  behalf  of  those  for  whom  they  are  appointed  to  act,  and  then 
personally  participate  in  the  benefits.  Hence  all  arrangements  by  directors 
of  a  railway  company  to  secure  an  undue  advantage  to  themselves  at  its 
expense,  by  the  formation  of  a  new  company  as  an  auxiliary  to  the  original 
cue,  with  an  understanding  that  they  or  some  of  them  will  take  stock  in  it, 
and  then   that  valuable  contracts  shall  be  given  to  it,  in  the  profits  which 
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they,  as  stockholders  in  the  new  eompany,  are  to  share,  are  so  many  unlaw* 
fal  devices  to  enrich  themselves  to  the  detriment  of  the  stockholders  and 
creditors  of  the  original  company,  and  will  be  condemned  whenever  properly 
brought  before  the  courts  for  consideration:  R.  R.  Co.  v.  Magnay,  25  Beav.  586; 
Beiuon  v.  Heathom,  1  Younge  &  0.  Ch.  326;  Flint  R.  R.  Co.  ▼.  Deuoey,  14  Mich. 
477;  European  etc  R.  R.  Co.  v.  Poor,  59  Me.  277;  and  Drury  v.  Cross,  7  WalL 
299.  The  scheme  discloses  here  no  feature  which  relieves  it  of  its  fraudulent 
character,  and  the  contract  of  July  16,  1868,  which  was  an  essential  part 
of  it,  must  go  down  with  it.  It  was  a  fraudulent  proceeding  on  the  part  of 
the  directors  and  contractors  who  devised  and  carried  it  into  execution,  not 
only  against  the  company,  but  also  against  the  government,  which  had 
largely  contributed  to  its  aid  by  the  loan  of  bonds  and  by  the  grant  of  lands. 
By  the  very  terms  of  the  charter  of  the  company,  five  per  cent  of  its  net 
earnings  were  to  be  paid  to  the  government.  These  earnings  were  neces« 
sarily  reduced  by  every  transaction  which  took  from  the  company  its  legiti* 
mate  profits.  It  is  true  that  some  of  the  directors  who  approved  of  or  did 
not  dissent  from  the  contract  early  stated  that  they  held  their  stock  in  the 
coal  company  for  the  benefit  of  the  railroad  company,  and  transferred  it, 
or  were  ready  to  transfer  it,  to  the  latter;  but  the  majority  expressed  such  a 
purpose  only  when  the  character  and  terms  of  the  contract  became  known, 
and  they  were  desirous  to  screen  themselves  from  censure  for  their  conduct": 
Wardell  v.  Union  Pacific  Railway  Co.,  103  U.  S.  651.  A  somewhat  similar  case 
was  that  of  Thomas  v.  Brotmville  etc.  R'y  Co.,  109  U.  S.  622,  in  which  it  ap- 
peared that  the  directors  of  the  railroad  company  contracted  with  a  con- 
struction company  in  which  some  of  them  were  interested,  and  upon  sub- 
stantial consideration  to  other  directors,  and  it  was  determined  that  this 
contract  was  fraudulent  and  void;  that  the  construction  company  could 
maintain  no  suit  upon  it;  and  that  the  bonds  given  in  pursuance  of  it  could 
not  be  enforced  unless  they  were  negotiable  instruments  in  the  hands  of 
innocent  purchasers  for  value;  but  that,  on  a  suit  to  foreclose  a  mortgage 
given  in  pursuance  of  the  contract  for  the  construction  of  the  railroad,  re- 
lief might  be  had  upon  a  quantum  meruit  for  the  work  actually  done  and 
accepted  without  regard  to  the  prices  fixed  by  the  contract,  and  that  the 
mortgage  should  stand  as  security  for  the  reasonable  value  of  what  the  rail- 
way company  actually  received  in  the  way  of  construction. 

If  a  director  has  any  interest  in  a  transaction  of  which  the  corporation  is 
not  informed,  and  he  realizes  profits  therefrom,  the  corporation  may,  by 
proper  suit,  compel  him  to  account  for  and  to  pay  over  to  it  such  profits: 
European  and  North  American  R.  R.  Co.  v.  Poor,  59  Me.  277;  Oreat  Luxemburg 
R.  R.  Co.  V.  Magenay,  25  Beav.  586;  Benson  v.  Heatheron,  1  Younge  &  C. 
324.  This  rule  is  well  sustained  and  illustrated  by  Fai-mers"  and  Merdiants' 
Bank  v.  Downey,  53  Cal.  466;  31  Am.  Rep.  62.  In  that  case,  it  appeared 
that  a  director  in  a  banking  corporation  loaned  its  moneys,  taking  proper 
notes  for  the  repayment  thereof,  and  exacting  as  a  condition  precedent  to 
the  granting  of  the  loan  an  agreement  that  he  should  have  a  share  in  the 
profits  of  the  purchase  of  lands,  which  the  borrower  expected  to  affect  with 
the  aid  of  the  money  so  borrowed.  The  corporation,  subsequently  becoming 
advised  of  this  agreement,  demanded  that  its  director  assign  the  same  to  it, 
and  this  demand  being  refused,  brought  a  suit  to  charge  the  director  as  its 
trustee.  In  sustaining  the  relief  demanded,  the  court  said:  "Upon  well- 
settled  principles  governing  courts  of  equity,  the  defendant  cannot  be  per- 
mitted to  retain  these  profits  for  himself.  They  constituted  part  of  the 
consideration  which  the  borrower  paid,  or  agreed  to  pay,  in  obtaining  the 
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loan,  and  are  as  clearly  the  property  of  the  corporation  as  is  the  interest 
accrued  and  stipulated  to  be  paid  on  the  face  of  the  note  itself.  In  making 
the  loan,  the  defendant  was  acting  as  director  of  the  corporation,  plaintiff 
here.  He  was  its  trustee.  All  officers  and  directors  of  a  corporate  body  are 
trustees  of  the  stockholders,  and  cannot,  without  being  guilty  of  fraud,  se 
cure  to  themselves  advantages  not  common  to  the  latter." 

A  trustee's  authority  to  represent  a  corporation  must  be  interpreted  aa 
extending  only  to  cases  in  which  he  has  no  personal  interest;  and  if  he 
undertakes  to  exercise  it  in  a  case  in  which  he  has  an  interest,  the  trans- 
action may  be  treated  as  unauthorized.  Thus  if  a  president  of  a  bank 
which  holds  the  note  of  a  director  purchases  of  the  latter  his  stock  in  the 
bank,  and  directs  the  cashier  to  hold  the  stock  in  place  of  the  note,  and  to 
surrender  the  note,  this  act,  being  in  the  personal  interest  of  the  president, 
is  not  within  the  limits  of  his  authority.  The  surrender  of  the  note  by  the 
cashier  is  therefore  invalid,  and  its  payment  may  still  be  enforced:  Rhode* 
T.  Webb,  24  Minn.  292.  If  a  trustee  or  other  officer  of  a  corporation,  acting 
in  its  behalf,  enters  into  a  contract  for  building  and  equipping  a  road,  and 
afterwards  a  portion  of  the  contract  is  assigned  to  him,  he  will  not  be  per- 
mitted, as  against  the  corporation,  to  retain  any  portion  of  the  profits  or 
proceeds  of  such  contract:  FUnt  A  P.  M.  R'y  Co.  v.  Dewey,  14  Mich.  477.  If 
a  note  is  made  by  the  directors  of  one  corporation,  as  individuals,  and  trans- 
ferred to  another  corporation,  and  one  of  the  makers  of  the  note  is  also  the 
payee  and  indorser  thereof,  and  is  president  of  both  corporations,  he  cannot, 
as  an  officer  of  the  corporation  to  which  the  note  is  thus  transferred,  consent 
to  any  arrangement  releasing  or  impairing  the  individual  liability  of  himself 
or  of  his  co-directors:  Gallery  v.  National  Exchange  Bank,  41  Mich.  169;  32 
Am.  Rep.  149.  If  a  director  is,  by  a  resolution  of  the  board,  authorized  to 
borrow  money,  and  to  execute  therefor  a  mortgage  of  the  corporation,  the 
money  so  borrowed  to  be  applied  to  the  payment  of  the  corporate  debts,  and 
he  purchases  such  debts,  assigns  them  to  a  firm  of  which  he  is  a  member, 
and  then  executes  a  mortgage  to  such  firm  in  the  name  of  the  corporation, 
the  execution  of  such  mortgage  will  be  treated  as  unauthorized:  Davis  v. 
Rock  Creek  F.  L.  M.  Co.,  55  Cal.  359;  36  Am.  Rep.  40.  In  this  case,  the 
court,  in  addition  to  holding  that  the  execution  of  the  mortgage  was  unau- 
thorized, expressed  the  opinion  that  the  mortgage  was  also  incapable  of 
enforcement,  upon  the  further  ground  that  the  director,  in  executing  it,  and 
in  the  transactions  preceding  its  execution,  was  representing  conflicting 
interests.  The  language  of  the  court  upon  this  subject  was  as  follows: 
"But,  apart  from  this  consideration,  the  transaction  in  question  cannot  be 
upheld.  The  law,  for  wise  reasons,  will  not  permit  one  who  acts  in  a  fidu- 
ciary capacity  thus  to  deal  with  himself  in  his  individual  capacity.  The 
position  of  A.  Wolf  as  a  member  of  the  firm  of  A.  Wolf  &  Co.,  and  his 
position  as  trustee  and  president  of  the  corporation  defendant,  were  incon- 
sistent and  conflicting.  In  purchasing  the  debts  of  the  corporation  in  his 
individual  capacity,  it  was  to  his  interest  to  buy  them  at  as  great  discount 
as  possible.  The  greater  the  discount,  the  greater  the  gain.  If  he  succeeded 
in  purchasing  the  debts  at  any  discount,  to  that  extent  he  secured  to  him- 
self an  advantage  not  common  to  all  the  stockholders.  To  permit  this  to  ba 
done  would  be  to  permit  the  violation  of  one  of  the  plainest  principles  of 
equity  applicable  to  trustees.  In  this  particular  case,  it  does  not  appear 
that  Wolf  secured  the  demands  against  the  corporation  at  any  discount; 
neither  does  it  appear  that  he  did  not.  Nor  does  the  policy  of  the  law  per- 
mit any  inquiry  into  that  question.     Occupying,  as  he  did,  the  position  of 
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trustee,  he  should  not  have  put  himself  in  a  position  adverse  to  his  eeatuU 
que  trust.  One  cannot  faithfully  serve  two  masters  whose  interests  are 
diverse."  Other  cases  illustrating  the  rule  that  directors,  because  of  their 
fiduciary  relations  to  the  corporation,  are  inhibited  from  speculating  with  its 
funds  for  their  own  benefit,  or  from  making  secret  profits  on  transactions 
entered  into  by  them  on  its  behalf,  are  cited  in  the  note  to  Hodges  v.  New 
England  Screw  Co.,  53  Am.  Dec.  642,  to  which  the  reader  is  referred. 

In  all  cases  where  a  director  acts  secretly,  as  where  he  takes  a  contract  or 
obligation  of  the  corporation  for  his  own  benefit,  in  the  name  of  a  third  per- 
son, there  is  little  doubt  that  a  court  of  equity  will  either  vacate  it  or  com- 
pel him  to  account  to  the  corporation  for  all  profits  and  advantages  derived 
from  or  under  it.  Thus  where  a  director  of  a  corporation  procured  its  notes 
and  mortgage  to  be  made  to  his  partner,  who,  however,  never  had  any  real 
or  beneficial  interest  therein,  and  never  advanced  any  part  of  the  considera- 
tion, and  the  director  advanced  a  certain  sum  of  money  in  the  name  of  his 
partner,  and  procured  therefor  the  notes  and  mortgage  already  mentioned, 
and  the  rate  of  interest  stipulated  in  the  notes  was  excessive,  and  the  amount 
thereof  greater  than  the  sum  actually  borrowed,  the  excess  being  intended  to 
secure  the  lender  against  taxes  on  the  mortgage,  it  was  determined  that  the 
corporation  was  entitled  to  have  the  notes  and  mortgages  canceled,  upon  pay- 
ment of  the  actual  amount  advanced,  with  reasonable  interest  thereon  ac- 
cording to  the  current  market  rates  at  the  time  when  the  loan  was  made,  and 
without  paying  any  of  the  additional  sum  stipulated  to  be  paid  over  and  above 
the  amount  actually  loaned:  Sutter  Street  R.  R.  Co.  v.  Baum,  66  Cal.  44. 

The  cases  assert  in  general  terms  the  right  of  a  corporation  to  elect  to  re- 
scind or  set  aside  all  contracts  between  the  corporation  and  one  of  its  direc- 
tors upon  prompt  and  reasonable  application.  Thus  Hoffman  Steam  Coal 
Co.  v.  Cumberland  C.  de  I.  Co.,  16  Md.  456,  77  Am.  Dec.  311,  was  a  suit  in 
equity  seeking,  among  other  things,  to  have  declared  void  certain  deeds  by 
the  plaintifi"  corporation  to  one  of  its  directors  and  a  third  person.  The 
plaintiff  contended  that  the  conduct  of  the  director  had  been  fraudulent;  in 
fact,  that  he  had  brought  about  the  sale  of  the  lands  in  question  through  his 
influence  as  a  director,  and  with  a  view  to  profit  thereby  to  the  detriment  of 
the  corporation.  The  court,  however,  was  of  the  opinion  that  the  evidence 
did  not  require  it  to  brand  the  motives  of  the  director  and  his  fellow-grantee 
as  willfully  dishonest.  It  did  not  rest  its  judgment  upon  the  ground  that 
the  director  had  taken  advantage  of  his  position  or  of  superior  information 
possessed  by  him,  but  maintained  the  broad  proposition  that  a  transaction 
between  a  corporation  and  one  of  its  directors,  like  one  between  a  cestui  que 
trust  and  his  trustee,  is  voidable  at~the  instance  of  the  former,  and  that  no 
inquiry  would  be  made  to  ascertain  whether  it  was  for  his  benefit  as  long  as 
he  was  unwilling  to  remain  bound  by  it.  The  court  of  errors  and  appeals  of 
the  state  of  New  Jersey,  in  Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  N.  J.  L. 
522,  expressed  its  views  upon  this  topic  as  follows:  "The  position  thus  as- 
sumed by  the  plaintifif  rests  upon  the  broad  principle  that  it  was  the  duty  of 
the  director  to  so  deal  with  the  property  and  franchises  of  the  corporation  — 
to  so  manage  its  afi"airs — as  would  most  conduce  to  the  corporate  interest,  and 
that  he  would  not  perform  that  duty  while  contracting  with  it  in  his  own  l)e- 
half,  or  if,  by  possibility,  his  own  interest  was  consistent  with  the  best  interest 
of  the  company  in  so  contracting,  yet,  bo  insidious  are  the  promptings  of 
selfishness,  and  so  great  is  the  danger  that  it  will  override  duty  when  brought 
in  conflict  with  it,  that  sound  policy  requires  that  such  contract  should  not 
be  enforced  or  regarded.  After  an  examination  of  all  the  cases  cited,  and 
AM.  ST.  Kkp..  Vol.  XVII.  — 20 


306  Beach  v.  Milleb.  [Illinois^ 

such  others  aa  I  have  fonnd,  and  a  careful  consideration  of  the  principle  and 
the  results  of  regarding  and  of  disregarding  it,  I  have  come  to  the  conviction 
that  the  true  legal  rule  is,  that  such  a  contract  is  not  void,  but  voidable,  to  be 
avoided  at  the  option  of  the  cestui  que  trust,  exercised  within  a  reasonable 
time.  I  can  see  no  further  safe  modification  or  relaxation  of  the  principle 
than  this.  A  director  of  a  corporation  may  have  rights  not  arising  out  of  ex- 
press contract,  such  as  the  right  to  pass  over  its  railroad,  or  transport  his 
goods  over  its  canal,  on  paying  reasonable  tolls,  or  to  have  money  which  he 
has  loaned  it  repaid  to  him;  but  where  the  right  is  one  which  must  stand,  if 
at  all,  upon  an  express  contract,  and  which  does  not  arise  by  operation  or 
implication  of  law,  then  he  shall  not  hold  it  against  the  will  of  his  cestui  que 
tiiist;  for  in  the  very  bargain  which  gave  rise  to  it,  in  which  he  should  have 
kept  in  view  the  interest  of  that  cestui  que  trust,  there  intervened  before  his 
eyes  the  opposing  interest  of  himself.  The  vice  which  inheres  in  the  judg- 
ment of  a  judge  in  his  own  cause  contaminates  the  contract;  the  mind  of 
the  director  or  trustee  is  the  forum  in  which  he  and  his  cestui  que  trust  are 
urging  their  rival  claims,  and  when  his  opposing  litigant  appeals  from  the 
judgment  there  pronounced,  the  judgment  must  fall.  It  matters  not  that  the 
contract  seems  a  fair  one.  Fraud  is  too  cunning  and  evasive  for  courts  to 
establish  a  rule  that  invites  its  presence.  There  may  be  isolated  cases  in 
which  the  trustee  is  willing  to  make  a  contract  on  more  favorable  terms  for 
the  cestui  que  trust  than  any  one  else,  but  the  opportunities  for  self-advance- 
ment at  the  expense  of  those  whose  concerns  he  has  in  charge,  and  under 
circumstances  where  concealment  is  easy,  are  so  much  more  numerous  than 
those  isolated  cases,  that  in  declaring  a  rule  the  latter  are  not  worthy 
of  consideration.  Nor  is  it  proper  for  one  of  the  board  of  directors  to  sup- 
port his  contract  with  his  company  upon  the  ground  that  he  abstained  from 
participating  as  director  in  the  negotiations  for  and  final  adoption  of  the  bar- 
gain with  his  co-directors.  The  very  words  in  which  he  asserts  his  right 
declare  his  wrong;  he  ought  to  have  participated,  and  in  the  interest  of  the 
stockholders,  and  if  he  did  not,  and  they  have  thereby  sufifered  loss,  of  which 
they  shall  be  the  judges,  he  must  restore  the  rights  he  has  obtained;  he 
must  hold  against  them  no  advantages  that  he  has  got  through  neglect  of 
his  duty  towards  them.  Many  authorities  exemplifying  the  rule  may  be 
found."  Of  the  propriety  of  these  views  as  applied  to  cases  in  which  a  pur- 
chasing or  contracting  director  has  undertaken  to  represent  both  himself  and 
the  corporation,  there  can  be  no  doubt:  Gardner  v.  Butler,  30  N.  J.  Eq. 
702;  N.  Y.  Central  I.  Co.  v.  National  Prot.  Ins.  Co.,  14  N.  Y.  85.  So  if  con- 
tracts are  entered  into  between  two  corporations,  a  majority  of  the  boards  of 
directors  of  each,  consisting  of  the  same  persons,  the  interests  which  they 
assume  to  represent  being  adverse,  such  contracts  may  be  set  aside  at  the  in- 
stance of  any  person  having  an  interest  which  may  have  been  sacrificed;  and 
the  contracts  cannot  be  sustained  by  proving  that  the  directors,  though  they 
represented  conflicting  interests,  acted  in  good  faith:  Pearson  v.  Concord 
R.  R.  Co.,  62  N.  H.  537;  13  Am.  St.  Rep.  590;  Ooodinv.  Ginn.  de  W.  G.  Co.,  18 
Ohio  St.  169;  98  Am.  Dec.  95;  Memphis  de  C.  R.  R.  v.  Woods,  88  Ala.  630;  16 
Am.  St.  Rep.  81. 

From  the  general  rule,  hereinbefore  asserted,  that  a  purchase  made  by  a  di- 
rector from  his  corporation,  or  a  contract  entered  into  between  him  and  it, 
is  not  void,  but  voidable  only  at  the  instance  of  the  corporation,  it  follows 
that  a  third  person  cannot  treat  it  as  void,  and  proceed  as  though  it  had  not 
been  made,  or  if  made,  had  already  been  avoided  by  the  corporation:  Jonet 
T.  Arkansas  A.  de  M.  Co.,  38  Ark.  17. 
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A  director  of  •  corporation,  a3  is  already  shown,  may  contract  with  it  in 
cases  where  he  does  not  represent  both  parties,  may  purchase  its  notes  and 
drafts  or  loan  it  moneys,  and,  to  some  extent  at  least,  deal  with  it  in  the  same 
manner  as  a  stranger:  Merrick  r.  Peru  Coal  Co.,  61  111.  472;  Harta  v.  Brown, 
77  111.  226;  GarreU  r.  Burlington  P.  Co.,  70  Iowa,  697;  59  Am.  Rep.  461. 
Tt  necessarily  follows  from  this  that  he  may  accept  or  enforce  payment  of 
his  debt  under  ordinary  circumstances.  Payments  made  in  the  usual  course 
•f  business,  and  not  in  view  of  the  probable  insolvency  of  the  corporation, 
and  while  it  expects  in  good  faith  to  proceed  with  its  business,  are  not  frauds 
upon  the  other  creditors,  and  cannot  be  recovered  by  them  of  the  directors 
to  whom  such  payments  were  made:  Hoit  v.  Bennett,  146  Mass.  437. 

If  a  corporation  does  not  voluntarily  pay  a  debt  due  to  it  from  one  of  its 
directors,  he  may  undoubtedly  coerce  payment  by  any  appropriate  action.  At 
a  sale  under  the  judgment  which  may  be  entered  in  such  action,  he  may  be- 
come  a  purchaser  of  the  corporate  property,  and  may  retain  the  benefit  of  such 
purchase,  unless  it  is  for  so  inadequate  a  price  as  to  excite  suspicion  that  the 
director  therein  acted  unfairly  in  the  sale,  or  in  not  having  the  corporation 
effect  a  redemption:  Hallam  v.  Indianola  Hotel  Co.,  66  Iowa,  178.  A  director 
may  also  become  a  purchaser  of  the  property  of  the  corporation  at  a  sale  made 
tinder  a  mortgage  executed  by  it:  Salt  Marsh  v.  Spauldi7ig,  147  Mass.  224. 
He  may  also  become  a  purchaser  of  the  property  at  an  execution  or  judicial 
•ale,  though  in  either  event  it  is  probable  that  the  corporation  may  elect  to 
compel  him  to  hold  the  property  for  its  benefit,  or  to  disaffirm  the  sale  and 
have  the  property  resold:  ffoyle  v.  Plattsburg  M.  R.  R.  Co.,  64  N.  Y.  314; 
13  Am.  Rep.  695;  McAllen  v.  Woodcock,  60  Mo.  174;  Raleigh  v.  FUzpatrick, 
43  N.  J.  Eq.  501. 

The  right  of  a  director  to  exact  payment  of  a  debt  due  him  from  the  cor- 
poration must  not  be  so  exercised  as  to  give  him  a  preference  over  its  other 
creditors,  and  if  so  exercised,  the  preference  will  be  set  aside:  Hopkim't  Ap* 
j>eal,  90  Pa.  St.  69;  Smith  v.  Putnam,  61  N.  H.  632;  Adanm  v.  Kehlor  Mining 
Co.,  35  Fed.  Rep.  433.  Directors  of  an  insolvent  corporation  are  trustees  of 
its  funds  and  property,  for  its  creditors  as  well  as  for  the  corporation  and  its 
stockholders,  and  are  bound  to  apply  such  funds  pro  rata  to  the  payment  of 
the  corporate  debts,  and  not  use  them  to  pay  their  own  debts  or  to  exonerate 
themselves  to  the  injury  of  their  creditors:  Richards  v.  New  Hampshire  Ins. 
Co.,  43  N.  H.  263.  If  a  corporation  is  insolvent,  and  its  directors,  or  some  of 
them,  are  among  its  creditors,  every  device  resorted  to  for  the  purpose  of  giv- 
ing them  a  preference  over  its  other  creditors  is  fraudulent  and  void  as  against 
them.  Hence  a  mortgage  given  for  such  a  purpose  cannot  be  enforced:  Hay- 
wood  V.  Lincoln  Lumber  Co.,  64  Wis.  639;  69  Am.  Rep.  466.  A  conveyance 
made  to  such  directors  in  payment  of  their  debts  will  be  vacated  at  the  in- 
fitance  of  the  other  creditors  injuriously  affected  thereby:  Beach  v.  Miller, 
130  111.  162;  anie,  p.  291;  Sweeneyv.  Orape Sugar  Co.,  30  W.  Va.  443;  8  Am. 
St.  Rep.  88. 

In  Illinois,  it  has  been  decided  that  when  a  corporation  was  insolvent,  and 
without  means  to  discharge  its  debts  or  to  redeem  its  property,  which  had 
been  sold  at  judicial  sale,  and  the  directors  gave  all  the  stockholders  an  op- 
portunity to  make  advances  to  relieve  the  company,  which  they  refused  to 
do,  then  that  the  directors  who  afterwards  purchased  the  indebtedness  due 
from  the  corporation,  and  acquired  title  to  the  corporate  property  by  enfor- 
cing its  sale  under  a  deed  of  trust  given  to  secure  such  indebtedness,  were  en- 
litled  to  hold  such  property  for  their  own  benefit,  and  that  the  other  stock- 

olders,  who  refused  to  make  such  advances  had  no  just  cause  of  couiplaiut: 
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HarU  T.  Brown,  77  111.  226.  The  courts  of  Iowa  have  proceeded  one  step 
further,  and  have  placed  directors  who  take  and  enforce  the  securities  of  an 
insolvent  corporation  on  substantially  the  same  basis  as  though  they  were 
strangers  to  the  corporation,  and  have  refused  to  permit  such  securities  to  be 
assailed  except  upon  the  ground  that  the  directors  were  guilty  of  bad  faith  or 
dishonest  practices,  and  this  although  the  debts  for  which  the  security  was 
given  were  in  excess  of  the  indebtedness  prescribed  by  the  articles  of  incorpo- 
ration: Garrett  v.  Burlington  Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461.  The 
court  in  this  case  said  that  it  could  not  assent  to  the  proposition  "  that  a 
director  of  an  insolvent  corporation  cannot  take  from  it  security  by  mort- 
gage or  other  conveyance  creating  a  lien  upon  its  property,  even  though  given 
in  good  faith  and  without  fraud  in  the  transaction.  A  creditor  may  accept 
payment  or  security  from  an  insolvent  debtor  free  from  any  claim  of  other 
creditors.  A  corporation  may  make  payment  of  its  debts,  or  give  its  prop- 
erty in  security  therefor,  just  as  a  natural  person  may  do.  If,  therefore,  a 
director  holds  the  indebtedness  of  an  insolvent  corporation,  he  may  take  pay« 
ment  or  security  in  good  faith  and  honest  transaction.  No  reason  can  be 
given  why  a  director  who  holds  a  valid  debt  against  his  corporation  may  not, 
though  it  be  insolvent,  in  a  fair  and  honest  way  take  its  property  in  security. 
If  the  property,  money,  or  other  consideration  of  the  debt  was  fairly  used 
for  the  benefit  of  the  corporation,  was  added  to  its  assets,  or  used  in  its  busi- 
ness, it  would  be  unreasonable  to  hold  that  the  director  is  deprived  of  rights 
and  remedies  held  by  other  creditors." 

A  contract  which  is  originally  voidable  because  entered  into  between  two 
corporations,  represented  by  the  same  persons  as  trustees  of  both,  or  because 
entered  into  between  a  corporation  and  one  of  its  directors,  may  subsequently 
be  ratified,  and  becomes  enforceable,  and  such  ratification  may  be  presumed 
from  the  long-continued  acquiescence  of  the  corporation:  (/.  S.  Rolling  Stock 
Co.  V.  Atlanta  etc  R.  R.  Co.,  34  Ohio  St.  450.  "The  law  governing  ques- 
tions of  ratification  in  cases  like  the  present  is  well  settled.  To  render  the 
act  of  ratification  effective  and  conclusive,  certain  considerations  are  neces- 
sary. At  the  time  of  the  supposed  ratification,  the  principal  must  have  been 
fully  aware  of  every  material  circumstance  of  the  transaction,  the  real  value 
of  the  subject  of  the  contract,  and  his  act  of  ratification  must  have  been  an 
independent  and  substantive  act,  founded  on  complete  information,  and  of 
perfect  freedom  of  volition.  And,  in  addition  to  all  this,  the  cestui  que  trust 
must  not  only  have  been  acquainted  with  the  facts,  but  apprised  of  the  law, 
how  those  facts  would  be  dealt  with  if  brought  before  a  court  of  equity  ":  Hoff- 
BUam  Coal  Co.  r.  Cumberkind  C.  *  L  Co.,  16  Md.  456;  77  Am.  Dec.  311. 
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Contracts  —  Construction  —  Sale  or  Bailment.  —  Whether  an  agreement 
between  parties  is  designed,  under  the  device  of  a  consignment  for  sale, 
tp  preserve  in  the  vendor  a  lien  upon  goods,  or  whether  it  constitutes  a 
bailment,  is  a  question  of  law  for  the  court,  though  the  question  whether 
there  was  actual  fraud  or  intent  to  defraud  creditors  in  entering  into  the 
agreement  is  one  of  fact  for  the  jury. 

Contract  —  Construction — Sale  or  Bailment.  —  When  the  identical  thing 
delivered  is  to  be  restored  in  the  same  or  an  altered  form,  the  contract  ia 
one  of  bailment,  and  the  title  to  the  property  is  not  changed.  When 
there  is  no  obligation  to  restore  the  specific  article,  and  the  receiver  is  at 
liberty  to  return  another  thing  of  equal  value,  he  becomes  a  debtor,  the 
title  to  the  property  is  changed,  and  the  transaction  is  a  sale. 

Contract  op  Sale  Reservino  Secret  Lien  Void  as  to  Creditors.  — 
Whatever  the  form  of  the  agreement,  if  its  purpose  is  to  cover  up  a  sale 
and  preserve  a  lien  in  the  vendor  for  the  price  of  goods,  it  is  void  as  to 
his  creditors,  whether  credit  was  given  before  or  after  the  delivery  of 
the  goods.  A  consignment  for  such  object  ia  no  better  than  any  other 
device. 

Contract  of  Sale  Reserving  Secret  Lien  Void  as  to  Creditors. — 
Where  a  party,  by  means  of  a  contract,  but  without  notice  to  the  world, 
suffers  the  real  ownership  of  chattels  to  be  in  himself  and  the  ostensible 
ownership  to  be  in  another,  the  law  will  postpone  the  rights  of  the  for- 
mer to  those  of  the  execution  or  attachment  creditors  of  the  latter,  be- 
eanse  to  injure  third  persons  by  giving  a  false  credit  to  such  ostensible 
owners  is  the  natural  and  probable  result  of  the  transaction. 

Replevin  by  Chickering  and  Sons  against  J.  Bastress,  S.  F. 
Hanchett,  as  sheriflF,  and  the  individual  members  composing 
the  firm  of  Pelton,  Fomeroy,  and  Cross,  to  recover  the  posses- 
sion of  seventeen  pianos  which  came  into  the  possession  of  the 
latter  firm  under  an  agreement  which  is  sufficiently  stated  in 
the  opinion.  The  pianos  were  levied  upon  as  the  property  of 
Pelton,  Pomeroy,  and  Cross,  under  an  execution  issued  upon  a 
judgment  in  favor  of  Bastress  and  against  such  firm.  Upon 
the  second  trial  of  this  case  the  defendants  obtained  judgment, 
which  was  affirmed  by  the  appellate  court,  from  which  judg- 
ment an  appeal  is  taken. 

Lyman  and  Jackson,  and  Allan  C.  Story,  for  the  appellants. 

H.  W.  Magee,  for  the  appellees. 

Magrudeb,  J.  All  the  questions  of  fact  involved  in  the 
case,  including  the  question  whether  or  not  there  was  actual 
fraud  on  the  part  of  the  Chickerings  and  Cross  in  entering  into 
the  agreement  in  question,  were  properly  submitted  to  the  jury 
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under  the  instructions  which  were  given,  and  are  settled,  so 
far  as  we  are  concerned,  by  the  judgment  of  the  appellate  court. 

The  main  question,  which  arises  upon  exceptions  to  the 
giving  and  refusal  of  instructions  in  the  case,  relates  to  the 
proper  construction  to  be  given  to  the  agreement  between 
Chickering  and  Sons,  and  Pelton,  Pomeroy,  and  Cross.  Upon 
this  subject  we  concur  in  the  following  views,  expressed  by  the 
late  Justice  McAllister  in  delivering  the  opinion  of  the  appel- 
late court:  — 

"  But  the  question  as  to  what  was  the  real  object  or  purpose 
of  the  parties  to  that  agreement,  —  whether  it  was  designed  to 
cover  a  sale  of  the  pianos  from  the  Chickerings  to  Pelton, 
Pomeroy,  and  Cross,  and  under  the  label  or  device  of  a  consign- 
ment for  sale  to  preserve  in  the  vendors  a  lien  upon  the  goods, 
or  whetlier  it  constituted  a  contract  of  bailment,  —  were  ques- 
tions to  be  determined  by  the  court  upon  a  construction  of  the 
instrument,  fairly  considering  all  its  provisions,  with  the  view 
of  finding  therefrom  what  was  the  real  intention  of  the  parties. 
Those,  undoubtedly,  are  pure  questions  of  law:  Murch  v. 
Wright,  46  111.  487;  95  Am.  Dec.  455;  Hervey  v.  Rhode  Island 
L.  Works,  93  U.  S.  664;  Heryford  v.  Davis,  102  U.  S.  235;  Fish 
V.  Benedict,  74  N.  Y.  613. 

"  As  pertinent  to  those  questions,  we  may  briefly  state  that 
the  contract  provides,  —  1.  That  the  prices  at  which  Pelton, 
Pomeroy,  and  Cross  were  to  take  the  pianos  of  the  Chickerings 
were  to  be  agreed  upon  and  expressed  in  the  invoices.  2.  Pel- 
ton  &  Co.  were  to  pay  out  of  their  own  pockets  all  freight 
charges  and  costs  of  shipment,  to  keep  them  insured  for  the 
benefit  of  the  Chickerings,  the  former  paying  the  premiums. 

3.  Pelton  &  Co.  were  at  liberty  to  sell  the  pianos  at  such  prices 
as  they  chose  to  fix  upon  them,  and  to  have  all  they  could  get 
over  and  above  the  invoice  prices,  in  full  for  all  charges,  com- 
missions, expenses,  etc.  When  they  sold  one  or  more,  they 
were  to  remit  the  invoice  price  to  the  Chickerings,  and  that 
should  be  in  payment  and  discharge  for  the  pianos  so  sold. 

4.  Advances  might  be  made  by  Pelton  &  Co.  by  negotiable 
paper,  and  when  such  paper  was  paid  it  should  transfer  the 
title  to  the  particular  pianos  for  which  such  paper  was  given. 

5.  All  pianos  delivered  by  the  Chickerings  to  Pelton  &  Co. 
were  subject  to  the  order  of  the  former,  and  their  right  to 
transfer,  remove,  sell,  or  repossess  themselves  of  the  same,  at 
any  time,  without  notice. 

"  The  last  clause  we  regard  as  in  the  nature  of  the  insecurity 
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clause  usually  inserted  in  chattel  mortgages.  Is  this  a  con- 
tract of  bailment?  It  is  well  settled  in  this  state  that  when 
the  identical  thing  delivered  is  to  be  restored  in  the  same  or 
an  altered  form,  the  contract  is  one  of  bailment,  and  the  title 
to  the  property  is  not  changed ;  but  when  there  is  no  obliga- 
tion to  restore  the  specific  article,  and  the  receiver  is  at  liberty 
to  return  another  thing  of  equal  value,  or  the  money  value, 
he  becomes  a  debtor  to  make  a  return,  and  the  title  to  the 
property  is  changed;  it  is  a  sale:  Lonergan  v.  Stewart,  55  111. 
49,  and  authorities  there  cited;  Richardson  v.  Olmstead,  74  111. 
213.  Sir  William  Jones,  in  his  work  on  bailments  (2d  ed.), 
102,  says:  'It  may  also  be  proper  to  mention  the  distinction 
between  an  obligation  to  restore  the  specific  things,  and  a 
power  or  necessity  of  returning  others  equal  in  value.  In  the 
first  case  it  is  regular  bailment;  in  the  second,  it  becomes  a 
debt.' 

"  It  is  indisputable  that,  under  the  contract  in  question, 
Pelton  &  Co.  were  vested  with  the  power  and  right  of  dis- 
charging themselves  from  any  further  obligations,  as  respected 
all  the  pianos  mentioned  in  any  one  invoice,  by  paying  to  the 
Chickerings  the  negotiable  promissory  note  given  therefor,  but 
which,  for  the  purpose  of  disguising  the  real  nature  of  the  con- 
tract, is  therein  called  an  '  advance.'  In  our  opinion,  it  was 
not  a  contract  of  bailment,  and  the  provisions  authorizing  Pel- 
ton  &  Co.  to  determine  solely  for  themselves  at  what  prices 
they  would  sell  the  pianos  from  their  store  is  almost  conclu- 
sive that  in  reality  they  were  not  acting  as  the  agents  or  factors 
of  the  Chickerings;  but  that,  with  the  further  provision  that 
they  were  to  bear  as  their  proper  burden  all  the  expenses  of  ship- 
ment, etc.,  the  same,  precisely,  as  purchasers,  would  leave  no 
doubt  that  the  contract  was  not  one  of  bailment  or  of  princi- 
pal and  factor. 

"  The  form  of  the  agreement  was  that  of  consignment  for 
sale,  but  its  real  purpose  was  to  cover  up  a  sale  and  preserve 
a  lien  in  the  Chickerings  for  the  price  of  the  pianos.  The  in- 
voices used  are  in  perfect  harmony  with  this  view.  They  con- 
tained conditions  which  were  to  be  considered  as  agreed  to, 
and  one  of  them  was:  'The  agents  of  this  firm  [Chickering  and 
Sons]  are  its  customers,  who  are  engaged  in  selling  its  pianos 
in  the  territory  allotted  to  them.  Such  customers  are  not 
agents  in  any  sense  known  to  the  law,'  etc.  Then  follows: 
'  It  is  agreed  that  the  pianos  specified  in  this  bill  are  bought 
and  sold  upon  the  conditions  herein  set  forth.'    It  is  true  that 
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the  word  *  consigned '  was  written  across  the  bill,  but  there  is 
no  magic  in  that  word  which  can  take  from  the  transaction 
its  real  character. 

"  In  Thompson  v.  Paret,  94  Pa.  St.  275,  the  court  says: 
*  Whatever  the  form  of  the  agreement,  if  its  purpose  was  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the  price 
of  the  goods,  it  was  void  as  respects  creditors,  whether  the 
credit  was  given  before  or  after  the  delivery  of  the  goods.  A 
consignment  for  such  objects  is  no  better  than  any  other  de- 
vice.' The  same  view  was  taken  in  Murch  v.  Wright,  46  111. 
487,  95  Am.  Dec.  455,  where  the  device  was  a  pretended  lease. 
So,  also,  in  Hervey  v.  Rhode  Island  Locomotive  Works,  93  U.  S. 
664.  The  cases  cited  are  authority  for  the  doctrine  that  where 
one  party,  by  means  of  contract,  but  without  notice  to  the 
world,  suffers  the  real  ownership  of  chattels  to  be  in  himself, 
and  the  ostensible  ownership  to  be  in  another,  the  law  will 
postpone  the  righte  of  the  former  to  those  of  the  execution  or 
attachment  creditors  of  the  latter,  because  to  injure  third  per- 
sons by  giving  a  false  credit  to  such  ostensible  owners  is  the 
natural  and  probable  result  of  the  transaction:  Rose  v.  Story, 
1  Pa.  St.  190;  44  Am.  Dec.  121;  Martin  v.  Mathiot,  14  Serg.  & 
R.  214;  16  Am.  Dec.  491;  Stadtfeld  v.  Huntsman,  92  Pa.  St.  53; 
37  Am.  Rep.  661;  Brunswick  v.  Hoover,  10  Week.  Not.  Gas. 
219. 

"  We  are  of  opinion  that  the  agreement  in  question  was  void 
as  respects  Bastress,  the  execution  creditor,  and  the  sheriff 
for  the  reasons  just  stated." 

The  views  thus  expressed  are  not  inconsistent  with  those 
presented  in  the  case  of  Gray  v.  Agnew,  95  111.  315,  referred  to 
by  counsel  for  appellants.  In  the  latter  case,  the  opinion  of 
the  court  proceeded  upon  the  assumption  that  there  was  a  con- 
signment of  goods,  and  that  the  fact  of  such  consignment  was 
not  denied  by  either  party.  Here,  however,  the  question  is, 
whether  a  contract  in  writing  can  be  properly  construed  to  be 
a  contract  for  the  consignment  of  goods,  or  a  contract  for  the 
Bale  of  goods. 

The  judgment  of  the  appellate  court  is  affirmed. 

Contracts  —  Sale  oe  Bailment.  —  For  the  distinction  between  a  salo 
and  a  bailment,  see  note  to  Bretz  v.  Diehl,  2  Am.  St.  Rep.  711-713;  Wheeler, 
etc.  M/g.  Go.v.  Heil,  115  Pa.  St.  487;  2  Am.  St.  Rep.  575;  Barnes  v.  McCrea, 
75  Iowa,  267;  9  Am.  St.  Rep.  473;  Foreman  v.  Drake,  98  N.  C.  311;  Baldunn 
V.  Crmv,  86  Ky.  679. 
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Whekk  xhb  Owner  of  Property  Clothes  Another  with  Apparent 
Title,  and  thereby  induces  third  parties  to  believe  that  ho  has  parted  with 
the  title,  he  is  estopped  to  deny  the  title  of  the  apparent  vendee:  Velsian  v. 
Lewis,  15  Or.  539;  3  Am.  St.  Rep.  184,  and  note  198-201.  The  rights  of 
third  parties  growing  out  of  a  conditional  sale  cannot  be  infringed  without 
notice  of  the  conditions  of  the  sale:  Lincoln  v.  Quynn,  68  Md.  299;  6  Am.  St. 
Rep.  446;  Thatcher  v.  Union  Scale  Co.,  74  Iowa,  117;  but  it  is  otherwise  when 
third  parties  have  notice:  Gerovo  v.  Caatello,  II  Col.  560;  7  Am.  St.  Rep. 
260. 

In  North  Carolina,  conditional  sales  must  be  in  writing  and  recorded  be^ 
fore  they  can  operate  against  creditors:  Foreman  v.  Drake,  98  N.  C.  311; 
Harrell  v.  Godwin,  102  N.  C.  330;  and  to  the  same  efifect  is  Kinney  v.  Coy, 
39  Minn.  210.  But  when  a  sale  is  absolute,  and  not  conditional,  it  need  not 
be  recorded:  Chemical  Co,  v.  Johnson,  98  N.  C.  123;  Millhiser  v.  Erdman,  98 
N.  C.  292. 

Conditional  Sale.  —  A  valid  sale  may  be  made  with  a  condition  retain* 
ing  title  in  the  vendor  until  payment  of  purchase  price:  Cooley  v.  Gillan,  54 
Conn.  80;  Edwards  v.  Symons,  65  Mich.  348;  provided  the  transaction  is 
in  good  faith:  Jenka  v.  Colwell,  66  Mich.  420;  11  Am.  St.  Rep.  502;  and  not 
made  to  cover  up  the  sale  and  preserve  a  secret  lien:  New  Haven  Wire  Co, 
Cases,  57  Conn.  352. 
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DrvoRCB  —  Morphine  Habit  not  Habitual  Drunkenness.  —  Proof  of 
habitual  intoxication  produced  by  the  hypodermic  administration  of  mor> 
phine  will  not  sustain  a  complaint  for  divorce  under  the  Illinois  statute 
alleging  "  habitual  drunkenness  "  as  a  cause  of  action,  for  the  reason  that 
the  words  "habitual  drunkenness,"  as  used  in  the  statute,  mean  that 
state  or  condition  which  follows  from  taking  into  the  body,  by  drinking 
or  swallowing,  excessive  quantities  of  intoxicating  liquor. 

Divorce  —  Cruelty  —  What  is  not.  —  In  an  action  for  divorce  on  the 
ground  of  cruelty,  where  the  violence  complained  of  was  provoked  by  the 
complainant's  attempts  to  take  morphine  from  her  husband  while  he 
was  attempting  to  administer  the  drug  to  himself  while  in  a  state  of 
partial  or  total  delirium,  and  his  acts  consisted  mainly  in  resisting  such 
attempts,  the  complainant  cannot  set  up  the  treatment  thus  received  by 
her  as  extreme  and  repeated  cruelty  within  the  meaning  of  the  statute. 

Divorce  —  Condonation  or  Cruelty.  —  In  an  action  for  divorce  on  the 
ground  of  cruelty,  where  it  is  shown  that  the  last  act  of  violence  to 
the  complainant  was  committed  three  months  before  she  ceased  to  live 
and  cohabit  with  the  defendant,  there  is  such  condonation  as  will  bar_ 
the  complainant's  right  to  relief,  in  the  absence  of  proof  of  subsequent 
conduct  on  the  part  of  defendant  sufficient  to  do  away  with  such  oondo- 
nation. 

C.  F.  Loesch  and  George  Driggs,  for  the  appellant. 

A.  J.  Hopkins,  N.  J.  Aldrich,  and  F.  H.  Thatcher,  for  the  ap- 
pellee. 
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Bailey,  J.  Thie  *va8  a  bill  in  chancery,  brought  by  Marie 
A.  Youngs  against  Pbineas  B.  Youngs,  her  husband,  in  the 
circuit  court  of  Cook  County,  praying  for  a  divorce.  The 
parties  were  married  at  Galva,  Illinois,  February  12,  1879, 
and  shortly  thereafter  took  up  their  residence  at  Aurora, 
Kane  County,  Illinois,  where  they  resided  until  about  the 
let  of  March,  1887.  One  child,  a  daughter,  was  born  as  the 
fruit  of  their  marriage,  who,  at  the  date  last  mentioned, 
was  about  five  years  of  age.  On  or  shortly  after  March  1, 
1887,  the  complainant  left  her  husband  and  went  to  the  cit} 
of  Chicago,  where  her  father  and  sister  were  living.  Or* 
the  fourth  day  of  March,  1887,  she  filed  a  bill  against  her 
husband  for  a  divorce  in  the  circuit  court  of  Cook  County ,^ 
setting  up  as  her  only  ground  of  complaint  that  her  husband^ 
for  more  than  two  years  then  last  past,  had  been  guilty  of 
habitual  drunkenness.  On  the  11th  of  April,  1887,  the  par- 
ties executed  an  instrument  in  writing,  whereby  it  was  agreed 
that  they  should  live  separate  and  apart  for  the  period  of  one 
year  from  that  date,  and  that  during  that  period  the  defend- 
ant should  pay  the  complainant  at  the  rate  of  thirty-five  dol- 
lars per  month  for  the  support  and  maintenance  of  herself 
and  child,  and  that  the  defendant  should  have  the  privilege 
of  seeing  said  child  by  himself  or  in  the  presence  of  the  com- 
plainant, as  he  might  prefer,  one  day  each  month  during  the 
continuance  of  said  contract;  that  the  complainant  should 
immediately  dismiss  her  bill  for  a  divorce,  and  refrain  from 
commencing  any  other  proceedings  of  like  character  during 
the  same  period;  that  the  defendant,  during  that  time,  would 
wholly  refrain  from  the  use  of  morphine  or  liquor  in  any  form, 
except  for  medical  purposes  and  under  the  direction  of  a  skill- 
ful and  reputable  physician. 

For  the  period  of  one  year  mentioned  in  said  instrument  the 
parties  lived  separate  and  apart,  the  defendant  living  in  Aurora 
and  the  complainant  remaining  in  Chicago,  the  defendant 
during  that  time  making  to  the  complainant  the  monthly  pay- 
ments agreed  upon.  At  the  end  of  the  year  the  defendant 
ceased  to  make  further  payments,  and  the  complainant,  on  the 
twelfth  day  of  April,  1888,  the  day  following  the  termination 
of  the  year,  filed  in  the  same  court  a  new  bill  for  a  divorce. 

By  said  bill,  the  complainant  alleged,  as  she  had  in  her 
former  bill,  that  the  defendant,  for  the  period  of  more  than 
two  years  prior  to  the  time  she  left  him  as  aforesaid,  was 
guilty  of    habitual  drunkenness,  and  also  alleged  generally 
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that  the  defendant  had  been  guilty  of  extreme  and  repeated 
cruelty  towards  the  complainant;  that  is,  that  he  had,  on 
divers  days  and  times  since  said  marriage,  beaten  and  abused 
her,  and  neglected  to  furnish  her  and  her  child  proper  and 
necessary  food  and  clothing,  and  was  harsh,  unkind,  and  tyran- 
nical in  his  treatment  of  the  complainant;  but  no  specific  acts 
of  cruelty  were  set  out  or  charged  in  said  bill.  The  defendant 
demurred  to  that  portion  of  the  bill  charging  cruelty,  and  an- 
swered the  residue,  denying  said  charge  of  drunkenness.  On 
the  twenty-fifth  day  of  June,  1888,  the  complainant  filed  her 
petition  for  alimony  pendente  lite^  and  for  an  allowance  for  her 
solicitor's  fees,  which  petition  was  denied,  and  thereupon,  on 
the  ninth  day  of  July,  1888,  she  amended  her  bill  by  insert- 
ing therein  a  number  of  specific  charges  of  cruelty.  The 
defendant  answered,  denying  said  charges,  and  the  cause 
afterwards  coming  on  to  be  heard  by  the  court  on  pleadings 
and  proofs,  a  jury  being  waived,  the  issues  were  found  for  the 
defendant,  and  a  decree  was  entered  upon  said  finding  dis- 
missing the  bill  for  want  of  equity.  Said  decree  was  affirmed 
by  the  appellate  court,  and  by  appeal  from  the  judgment  of 
that  court  the  complainant  has  brought  the  record  here  and 
assigned  errors. 

The  evidence  fails  to  show  that  the  defendant  has  ever  been 
in  the  habit  of  drinking  intoxicating  liquors,  at  least  to  ex- 
cess. But  it  is  claimed,  and  the  evidence  on  behalf  of  the 
complainant  tends  to  show,  that  for  several  years  prior  to  the 
time  the  complainant  left  him  the  defendant  had  been  in 
the  habit  of  using  morphine,  administered  by  hypodermic  in- 
jections in  the  arm  and  leg.  It  appears  that  the  effects  of 
morphine  thus  administered  are  very  similar  and  in  many 
respects  apparently  identical  with  those  produced  by  the  ex- 
cessive use  of  intoxicating  liquors.  This  branch  of  the  com- 
plainant's case,  therefore,  must  rest  upon  the  proof  of  the 
defendant's  indulgence  in  the  morphine  habit,  and  must  ne- 
cessarily fail,  unless  it  can  be  held  that  the  intoxication  and 
stupor  produced  by  the  excessive  use  of  morphine  is  drunken- 
ness within  the  meaning  of  the  first  section  of  the  statute  in 
relation  to  divorce. 

It  cannot  be  doubted,  we  think,  that  the  word  "drunken- 
ness" is  used  in  said  statute  in  its  ordinary  and  popular  sense. 
The  primary  signification  of  the  word,  as  given  by  Webster, 
is:  "The  state  of  being  drunken,  or  overpowered  by  alcoholic 
liquor;  intoxication;  inebriety."     In  Bouvier's  Law  Diction- 
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ary  it  is  defined  as,  "  The  condition  of  a  man  whose  mind  ia 
afifected  by  the  immediate  use  of  intoxicating  drinks."  A 
similar  definition  is  given  by  Rapalje  and  Lawrence  in  their 
Law  Dictionary,  viz.:  "Disorder  of  the  mind  occasioned  by 
the  recent  use  of  intoxicating  liquor."  The  supreme  judicial 
court  of  Massachusetts,  in  defining  the  meaning  of  the  word 
as  used  in  the  statutes  of  that  state,  say:  "There  can  be  no 
doubt  that  drunkenness,  as  it  is  commonly  understood  in  the 
community,  is  the  result  of  the  excessive  drinking  of  intoxi- 
cating liquors.  Such  is  also  the  signification  given  to  it  by 
lexicographers.  It  is  ebriety,  inebriation,  intoxication;  all 
words  nearly  synonymous,  and  all  expressive  of  that  state  or 
condition  which  inevitably  follows  from  taking  into  the  body, 
by  swallowing  or  drinking,  excessive  quantities  of  such 
liquors."  It  was  held  in  that  case  that  evidence  of  habitual 
intoxication  from  the  use  of  chloroform  would  not  sustain  a 
complaint  under  the  Massachusetts  statute,  charging  a  person 
with  being  a  common  drunkard:  Commonwealth  v.  Whitney, 
11  Cush.  477. 

That  the  word  is  used  it  our  statute  in  the  sense  above  indi- 
cated, and  that  it  cannot  be  held  to  include  intoxication  pro- 
duced by  the  hypodermic  administration  of  morphine,  seems 
to  be  the  inevitable  conclusion.  A  further  confirmation  of 
this  view,  if  such  were  necessary,  may  be  derived  from  the  fact 
that  habitual  drunkenness  for  two  years  was  made  a  ground 
for  divorce  by  our  statute  as  early  as  the  year  1827,  which 
was  many  years  before  the  mode  of  administering  morphine 
by  hypodermic  injection  was  known,  as  we  supi^jse,  to  even 
the  medical  faculty.  As  originally  used,  therefore,  these  words 
could  not  have  been  intended  to  include  intoxication  produced 
by  the  administration  of  morphine  in  this  mode;  and  as  the 
same  words  have  been  continued  in  precisely  the  same  con- 
nection in  every  subsequent  revision  of  our  statutes,  the  con- 
clusion is  irresistible  that  the  words  are  to  be  understood  now 
in  the  same  sense  in  which  they  were  originally  employed.  It 
is  beyond  the  power  of  the  courts  to  extend  the  application  of 
said  words  to  a  subject  not  within  the  legislative  intent.  To 
make  an  excessive  indulgence  in  the  morphine  habit  a  ground 
for  divorce  will  require  further  legislative  action,  as  it  is 
clearly  not  made  such  by  the  statute  as  it  now  stands. 

The  complainant's  charges  of  extreme  and  repeated  cruelty 
remain  to  be  considered.  The  evidence  tending  to  support 
those  charges  is  to  be  found  in  the  testimony  of  the  comolain- 
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ant,  corroborated  in  part  by  the  testimony  of  her  sister  and 
of  a  domestic  in  the  family.  In  the  defendant's  testimony 
said  acts  of  cruelty  are  specifically  denied.  If  it  be  admitted 
that  the  preponderance  of  the  evidence  is  with  the  complain- 
ant, it  remains  to  be  seen  whether,  upon  her  own  showing, 
she  has  suffered  at  the  hands  of  the  defendant  such  extreme 
and  repeated  cruelty,  within  the  meaning  of  the  statute,  as 
should  entitle  her  to  a  divorce. 

The  testimony  of  the  complainant  and  her  witnesses  shows 
the  commission  by  the  defendant  of  several  acts  of  personal 
violence  to  the  complainant,  which,  if  unexplained,  would,  as 
must  probably  be  conceded,  make  out  a  case  of  cruelty  suffi- 
cient to  entitle  the  complainant  to  a  decree.  But  it  affirma- 
tively appears  that  all  of  said  acts  of  violence  were  committed 
while  the  defendant  was  under  the  influence  of  morphine,  and 
that  they  were  generally  brought  on  by  the  complainant's  at- 
tempts to  interpose  and  prevent  the  defendant's  administering 
to  himself  that  drug.  However  praiseworthy  may  have  been 
her  efforts  to  take  the  morphine  out  of  her  husband's  posses- 
sion, or  to  prevent  his  using  it,  she  must  be  deemed  to  have 
known  and  contemplated  the  natural  and  probable  results  of 
her  action,  and  to  have  thus  voluntarily  encountered  the  vio- 
lence which  ensued.  We  would  not  be  understood  as  holding 
that  the  intoxication  or  delirium  produced  by  the  voluntary 
use  of  morphine  can  be  set  up  as  a  justification  of  tortious 
acts  committed  by  one  under  the  influence  of  that  drug,  any 
more  than  can  intoxication  produced  by  the  use  of  alcoholic 
liquors.  But  if  the  violence  complained  of  was  provoked  by 
the  complainant's  attempts  to  take  the  morphine  from  her 
husband  while  he  was  in  a  state  of  total  or  partial  delirium, 
and  if,  as  the  evidence  seems  to  show,  his  acts  consisted  mainly 
of  resistance  on  his  part  to  such  attempts,  the  complainant  can- 
not set  up  the  treatment  received  by  her  under  such  circum- 
stances as  extreme  and  repeated  cruelty  within  the  meaning 
of  the  statute. 

The  evidence  tends  to  show,  and  is,  as  we  think,  sufficient 
to  establish,  condonation.  The  last  act  of  personal  violence 
to  the  complainant  proved  took  place  some  time  in  December, 
1886,  but  the  evidence  shows  that  the  complainant  continued 
to  live  and  cohabit  with  the  defendant  until  she  left  him,  about 
the  first  of  the  following  March.  No  subsequent  conduct  on 
the  part  of  the  defendant  is  shown  which  can  be  held  to  be 
sufficient  to  do  away  with  such  condonation,  and  we  think  the 
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chancellor  was  correct  in  holding  it  to  be  a  bar  to  the  com- 
plainant's right  to  relief. 

As  tending  to  support  her  charge  of  cruelty,  the  complain- 
ant gave  some  evidence  to  the  effect  that  while  she  lived  and 
cohabited  with  the  defendant,  she  was  compelled  by  him  to 
submit  to  excessive  sexual  intercourse.  We  have  duly  con- 
sidered the  evidence  on  that  point,  and  have  only  to  say  that, 
in  our  opinion,  it  fails  to  show  such  state  of  facts  as  would 
amount  in  law  to  cruelty. 

The  conclusion  reached  by  the  chancellor  that  the  com- 
plainant is  not  entitled  to  relief  on  the  ground  of  cruelty  is 
very  considerably  fortified  by  considerations  drawn  from  the 
mode  in  which  her  complaint  in  that  behalf  has  been  brought 
forward.  She  left  her  husband  and  went  to  Chicago  about 
March  1,  1887,  and  on  the  fourth  day  of  that  month  she  filed 
her  bill  against  him  for  a  divorce.  At  that  time  the  cruelty 
which  she  claims  to  have  suffered  must  have  been  fresh  in  her 
recollection,  and  it  was  but  reasonable  to  expect  that  if  she 
was  entitled  to  a  divorce  on  that  ground,  she  would  allege  it 
in  her  bill.  The  only  ground  alleged,  however,  was  habitual 
drunkenness,  no  mention  whatever  of  any  acts  of  cruelty  be- 
ing made.  In  the  articles  of  agreement  entered  into  a  few 
days  later,  by  which  they  arranged  to  live  separate  and  apart 
for  a  year,  it  was  recited  that  certain  differences  had  arisen 
between  them,  but  the  only  matter  of  difference  in  any  way 
hinted  at  in  the  instrument  related  to  the  use  by  the  defendant 
of  morphine  and  liquor.  At  the  expiration  of  the  year,  the 
complainant  filed  a  new  bill  for  divorce,  alleging  habitual 
drunkenness,  as  before,  but  charging  cruelty  only  in  general 
terms,  and  not  in  such  form  as  to  be  available  as  a  ground  for 
relief.  It  was  not  until  the  sufQciency  of  that  portion  of  her 
bill  had  been  challenged  by  demurrer,  and  after  the  weakness 
of  her  bill  had  been  developed  on  her  motion  for  an  allowance 
of  alimony  pendente  lite,  that  her  bill  was  so  amended  as  to 
charge  cruelty  in  such  form  as  to  constitute  a  ground  for  a 
divorce.  These  circumstances  furnish  ground  for  a  legitimate 
inference  that  the  charge  of  cruelty  is  a  mere  after- thought, 
and  that  it  was  brought  forward  only  after  it  had  become  ap- 
parent that  the  bill  could  not  otherwise  be  maintained. 

We  are  of  the  opinion  that  the  decree  is  in  accordance  with 
the  evidence,  and  that  no  error  was  committed  by  the  appel- 
late court  in  affirming  it.  The  judgment  of  the  appellate 
court  will  be  affirmed. 
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Aa  TO  THB  Meaning  ot  the  Words  "  Habitual  Drunkenness,"  as  nsed 
in  divorce  statutes,  see  Mahone  v.  Mahontt  19  CaL  626;  81  Am.  Dec.  91,  and 
note. 

DivoRCB.  —  Crueltt  as  a  Ground  for  Divorce  Defined:  Note  to 
Morria  v.  Morris,  73  Am.  Dec.  619-631;  compare  Nye'a  Appeal,  126  Fa.  St. 
341;  12  Am.  St.  Rep.  873,  and  note.  A  single  act  of  cruelty  is  not  sufficient: 
Miller  V.  Milkr,  72  Tex.  250;  DooUUle  v.  Doolitlle,  78  Iowa,  691.  For  in- 
stances  of  acts  decided  to  be  cruel  and  inhuman,  see  Doolitlle  v.  Doolitlle,  78 
Iowa,  691;  Wachliolxv.  WacfiAolz,  75  Mich.  377;  Taylor  v.  Taylor,  73  Mich. 
266;  and  for  instances  of  acts  decided  not  to  be  cruel  and  inhuman,  see 
Peavy  v.  Pecvy,  76  Iowa,  443;  Edgerton  v.  Edijerton,  79  Iowa,  68;  Pedc  r. 
Peck,  66  Mich.  586. 
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Corporations  —  Powers  Expressed  and  Implied.  —  Corporations  can  only 
exercise  such  powers  aa  may  be  conferred  either  in  express  terms  or  by 
necessary  implication,  and  such  implied  powers  as  are  presumed  to  exist  to 
enable  them  to  carry  out  the  express  powers  granted,  and  to  accomplish 
the  purposes  of  their  creation. 

Corporations.  —  An  Incidental  Power  is  One  that  is  directly  and  imme- 
diately  appropriate  to  the  execution  of  the  specific  power  granted,  and 
not  one  that  has  a  slight  or  remote  relation  to  it. 

Corporations  —  Power  to  Acquire  Stock  in  Another  —  Where  a  char- 
ter in  express  terms  confers  upon  a  corporation  power  to  maintain  works 
for  the  manufacture  and  sale  of  gas,  it  is  not  a  necessary  implication 
therefrom  that  the  power  to  purchase  stock  in  other  gas  companies  should 
also  exist,  nor  does  it  exist  without  legislative  authority,  although  such 
corporation  might  take  the  stock  of  another  corporation  in  payment  or 
security  for  a  debt. 

Corporation  —  Powers  under  General  Law.  — The  charter  of  a  corpora- 
tion formed  under  a  general  law  conferring  upon  it  only  the  ordinary 
corporate  powers  does  not  consist  of  the  articles  of  incorporation  alone, 
but  of  such  articles  taken  in  connection  with  the  law  under  which  the 
organization  takes  place.  The  provisions  of  the  law  enter  into  and  form 
part  of  the  charter. 

Corporations  —  Acquisition  of  Stock  in  Another  Corporation  —  Power 
UNDER  General  Law. — The  power  of  a  corporation  to  purchase  and 
hold  stock  in  other  companies  must  be  the  subject  of  legislative  grant,  if 
not  in  all  cases,  at  least  in  those  where  it  cannot  be  implied  from  the 
powers  expressly  granted,  and  in  such  cases  the  corporation  cannot  clothe 
itself  with  such  power  by  merely  naming  it  in  its  articles  of  incorpora- 
tion, as  the  official  act  of  issuing  the  license  and  certificate  of  organiza- 
tion is  to  a  large  extent  merely  ministerial. 

Corporation  —  Power  under  General  Law.  —  Where  a  corporation  ia 
formed  under  the  general  law,  such  law,  and  not  its  articles  of  incorpora- 
tion, must  determine  what  powers  can  be  exercised  aa  incidents  to  itM 
business;  and  when  such  law  expressly  restricts  the  powers  of  the  cor- 
poration to  such  as  are  necessary  and  requisite  to  carry  into  effect  the 
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object  for  which  it  was  formed,  a  corporation  organized  for  the  purpose 
of  engaging  in  the  business  of  making  and  selling  gas  cannot  purch)is» 
stock  in  other  gas  companies,  as  that  is  not  necessary  to  carry  such  pur- 
pose into  effect,  and  not  only  is  not  expressly  granted  by  such  act,  but  is 
impliedly  prohibited  thereby. 

COBFORATiox  —  POWERS  UNDER  GENERAL  Law.  —  Powcrs  obtained  by  cor- 
porations under  general  laws  are  necessarily  restricted  to  those  men- 
tioned in  the  act.  The  charter  is  void  as  to  all  powers  and  privileges 
granted  beyond  the  provisions  of  the  statute,  and  if  unauthorized  pro- 
visions are  added  to  the  articles  of  incorporation,  all  such  provisions,  and 
the  acts  done  pursuant  thereto,  are  void,  and  such  articles  must  be  con- 
strued strictly  as  against  the  grantee,  and  in  favor  of  the  government 
or  general  public. 

OoRPOBATioN — Power  to  Purchase  or  Hold  Stock  in  Another  Cor- 
rORATiON. — A  corporation  formed  for  the  purpose  of  erecting  or  oper- 
ating gas-works  and  manufacturing  and  selling  gas  has  no  power  to 
purchase  and  hold  or  sell  shares  of  stock  in  other  gas  companies  as  an 
incident  to  such  purpose  of  its  formation,  even  though  such  power  i» 
specified  in  its  articles  of  incorporation. 

Corporation  —  Plea  of  Corporate  Power,  when  Insufficient.  —  A  plea 
by  a  corporation  of  its  power  under  its  charter  to  buy  and  hold  the  stock 
of  another  corporation  is  insufficient,  and  subject  to  demurrer,  when  it 
only  alleges  generally  that  the  power  in  question  was  among  those  granted 
by  the  charter;  the  plea  must  set  forth  particularly  and  in  detail  ths 
facts  showing  how  such  corporate  power  was  conferred  upon  or  acquired 
by  the  corporation. 

CtoBPORATioN.  —  Power  to  Purchase  and  Hold  the  capital  stock  of  an- 
other corporation  conferred  upon  one  corporation  would  include  power 
to  acquire  all  the  stock  of  such  other  corporation. 

CJoRPORATioN  Creating  Monopoly  Illeoal.  —  A  corporation  organized 
with  the  object  of  purchasing  and  holding  all  the  shares  of  the  capital 
stock  of  any  gas  company  within  the  state  of  Illinois  is  not  organized  for 
a  lawful  purpose,  within  the  meaning  of  her  incorporation  laws,  and  all 
acts  done  by  it  towards  the  accomplishment  of  such  object  are  illegal 
and  void. 

CJoBPOBATiONS  —  UNLAWFUL  PURPOSE  AND  AcTS. — The  word  "unlawful,'* 
as  applied  to  corporations  within  the  meaning  of  a  general  incorporation 
law,  is  not  used  exclusively  in  the  sense  of  malum  in  se  or  malum  pro- 
hibitum. It  is  also  used  to  designate  powers  which  corporations  are  not 
authorized  to  exercise,  or  contracts  which  they  are  not  authorized  to 
make,  or  acts  which  they  are  not  authorized  to  do;  or  in  other  words, 
such  acts,  powers,  and  contracts  as  are  uUra  vires. 

Corporation  cannot  Create  Monopoly.  —  The  business  of  making  and 
distributing  illuminating  gas  for  the  use  of  a  city  is  a  business  of  a  pub- 
lic character,  and  corporations  engaged  in  such  business  owe  a  duty  to 
the  public;  any  unreasonable  restraint  upon  the  performance  of  such 
duty  is  prejudicial  to  the  public  interest,  in  contravention  of  public 
policy,  and  void. 

lioNOPOLY  Void  as  against  Public  Policy.  —  Whatever  tends  to  create  a 
monopoly,  and  to  prevent  competition  between  those  engaged  in  a  pab- 
lie  employment,  or  business  impressed  with  a  public  character,  is  op> 
posed  to  public  policy,  and  therefore  unlawful. 
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TxTELio  Policy.  —  Courts  must  Refuse  to  Sustain  that  which  is  against 
the  public  policy  of  the  state,  when  such  public  policy  is  manifested  by 
the  legislative  or  fundamental  law  of  the  state. 

Cokporation  Crbatinq  Monopoly  Illegal.  —  When  a  corporation  is 
organized  under  a  general  statute,  a  provision  in  the  declaration  of  its 
corporate  purposes  the  necessary  effect  of  which  is  to  create  a  monopoly 
is  void  as  against  public  policy. 

Quo  WARRANTO  against  the  Chicago  Gas  Trust  Company, 
issued  in  the  name  of  the  people,  and  requiring  the  corpora- 
tion to  answer  and  show  by  what  right  it  exercises  certain 
powers  and  privileges  described  in  the  opinion.  The  defend- 
ant interposed  several  pleas  to  the  information,  which  were 
demurred  to,  and  the  demurrer  overruled.  From  the  judg- 
ment overruling  the  demurrer,  and  from  the  final  judgment  in 
favor  of  defendant,  this  appeal  is  taken. 

George  Hunt^  attorney-general^  and  James  K.  Edsallf  for  the 
appellants. 

Ooudy,  Green,  and  Goudy,  for  the  appellee. 

Maqruder,  J.  The  Chicago  Gas  Trust  Company,  appellee 
herein,  was  organized  under  the  general  incorporation  law  of 
this  state.  The  statement  filed  by  the  original  incorporators 
with  the  secretary  of  state  sets  forth  that  the  trust  company 
was  formed  for  two  objects,  or  for  one  object  of  a  twofold 
character.  The  object  named  in  the  first  clause  of  the  second 
specification  of  the  statement  is,  in  brief,  the  erection  and 
operation  of  works  in  Chicago,  and  other  places  in  Illinois, 
for  the  manufacture,  sale,  and  distribution  of  gas  and  electri- 
city. The  object  named  in  the  second  clause  of  the  second 
specification  of  the  statement  is,  in  brief,  "  to  purchase  and 
hold  or  sell  the  capital  stock  "  of  any  gas  or  electric  company 
or  companies  in  Chicago,  or  elsewhere  in  Illinois. 

In  this  proceeding  no  attack  is  made  upon  the  validity  of 
the  organization  of  the  Gas  Trust  Company  as  a  corporation. 
That  it  was  formed  in  strict  conformity  with  the  requirements 
of  the  general  incorporation  law  is  not  denied  by  the  people. 
Nor  does  the  state  here  question  the  right  of  the  appellee  com- 
pany to  acquire  and  operate  works  for  the  manufacture  and 
sale  of  gas  and  electricity  in  pursuance  of  the  object  desig- 
nated in  the  first  clause  above  mentioned.  Hence  the  contro- 
versy arising  upon  the  demurrer  to  the  pleas  in  this  case  ia 
not  as  to  the  right  of  appellee  to  exist  as  a  corporation,  nor  as 
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to  its  right  to  exercise  the  first  one  of  the  powers  sought  to  bo 
conferred  upon  it  by  its  charter. 

The  controversy  presented  by  the  record  relates  solely  to 
the  authority  of  the  appellee  to  carry  out  the  object  designated 
in  the  second  clause  above  mentioned.  It  is  claimed,  on  the 
part  of  the  people,  that  the  charter  or  articles  of  association 
of  the  Gas  Trust  Company  did  not  and  could  not  confer  upon 
it  the  power  to  "  purchase  and  hold  ....  the  capital  stock  " 
of  other  gas  companies.  It  is  averred  in  the  information,  and 
admitted  in  eight  of  the  eleven  pleas,  that  appellee  has  pur- 
chased and  now  holds  a  majority  of  the  shares  of  the  capital 
stock  of  four  gas  companies,  to  wit,  the  Chicago  Gas  Light 
and  Coke  Company,  the  People's  Gas  Light  and  Coke  Com- 
pany, the  Equitable  Gas  Light  and  Fuel  Company,  and  the 
Consumers'  Gas  Company;  and  it  is  admitted  in  three  of  the 
pleas  that  the  appellee  has  purchased  and  now  holds  some 
portion  of  the  capital  stock  of  said  four  companies. 

The  information  charges  that  by  so  purchasing  and  holding 
a  majority  of  the  shares  of  the  capital  stock  of  each  of  the 
four  companies  the  appellee  usurps  and  exercises  "powers, 
liberties,  privileges,  and  franchises  not  conferred  by  law," 
The  appellee  pleads  in  justification  that  the  power  so  to 
purchase  and  hold  the  stock  is  granted  by  the  terms  of  its 
charter. 

Can  the  Chicago  Gas  Trust  Company  lawfully  purchase  and 
hold  the  stock  of  other  gas  companies? 

A  distinction  is  sought  to  be  drawn  between  "  capital  stock" 
and  "  shares  of  stock."  It  is  said  that  "capital  stock"  means 
the  entire  property  owned  by  the  corporation,  while  a  share  in 
the  stock  is  the  right  to  partake,  according  to  the  amouiit  put 
into  the  fund,  of  the  surplus  profit  obtained  from  the  use  and 
disposal  of  the  capital  stock  of  the  company  to  those  purposes 
for  which  the  company  is  constituted.  It  is  therefore  in- 
sisted by  the  appellant  that  even  if  the  charter  of  the  appellee 
can  be  held  to  confer  the  power  to  purchase  and  hold  the  gen- 
eral property  or  funds  of  other  gas  companies,  it  does  not  for 
that  reason  confer  the  power  to  purchase  and  hold  shares  of 
stock  in  such  other  companies. 

The  distinction  contended  for  undoubtedly  exists  under  cer- 
tain circumstances  and  for  certain  purposes,  but  we  think  that 
in  the  present  case  the  words  "  the  capital  stock  of  any  gas 
company  or  companies"  are  broad  enough  to  include  shares 
of  stock.     In  the  general  incorporation  act,  under  which  the 
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appellee  and  the  Consumers'  Gas  Company,  and  the  Equitable 
Gas  Light  and  Fuel  Company  are  all  organized,  the  state- 
ment is  required  to  set  forth  "  the  name  of  the  proposed  cor- 
poration, the  object  for  which  it  is  to  be  formed,  its  capital 
stock,  the  number  of  shares  of  which  such  stock  shall  consist," 
etc.  The  original  charter  of  the  Chicago  Gas  Light  and  Coke 
Company  provides  that  "  the  capital  stock  of  said  company 
shall  not  exceed  three  hundred  thousand  dollars,  to  be  divided 
into  shares  of  twenty-five  dollars,"  etc.  The  charter  of  the 
People's  Gas  Light  and  Coke  Company  as  amended  in  1865 
also  provides  that  its  capital  stock  may  be  divided  into  shares. 
The  terms  thus  used  designate  the  capital  stock  of  a  corpora- 
tion as  that  which  consists  of  or  may  be  divided  into  shares. 
Hence,  for  the  purposes  of  the  present  discussion,  "  the  capital 
stock  of  any  gas  company  "  may  be  regarded  as  the  aggregate 
of  all  the  shares  of  such  stock. 

The  first,  third,  and  seventh  pleas  aver  that  the  defendant 
uses  and  exercises  "  the  power,  liberty,  privilege,  and  franchise 
of  purchasing  and  holding  the  capital  stock  of  gas  companies 
in  the  state  of  Illinois,"  and  that  in  such  use  and  exercise 
thereof  "  it  has  purchased  and  still  holds  capital  stock  of  the 
four  gas  companies,"  etc.,  without  stating  how  much  capital 
stock  it  holds.  The  demurrer  to  these  pleas  might  well  have 
been  sustained  on  the  ground  that  they  do  not  answer  the  in- 
formation. The  information  charges  that  the  defendant  has 
purchased  and  holds  a  majority  of  the  shares  of  stock  in  each 
of  the  four  companies,  while  the  pleas  answer  by  saying  that 
defendant  holds  "  capital  stock,"  and  do  not  set  forth  whether 
the  stock  so  held  is  a  majority  or  less  than  a  majority  of  the 
shares.  If  it  be  conceded,  however,  that  the  three  pleas  are 
not  defective  for  the  reason  thus  specified,  they  present  the 
question  whether  appellee  can  lawfully  purchase  and  hold 
shares  of  stock  in  other  gas  companies,  the  number  of  such 
shares  being  less  than  a  majority,  and  therefore  too  small  to 
give  a  controlling  interest  in  such  other  companies. 

There  are  two  views  which  may  be  taken  of  the  power  to 
purchase  and  hold  the  capital  stock  of  other  gas  companies  as 
designated  in  said  second  clause.  Must  it  be  regarded  as  an 
original,  independent  power  intended  to  exist  exclusively  of 
and  in  addition  to  the  power  named  in  the  first  clause  or  may 
it  be  considered  as  merely  ancillary  to  the  other  power  of 
maintaining  and  operating  works  for  the  manufacture  and 
sale  of  gas?     If  the  latter  view  be  correct,  the  main  object 
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for  which  the  Gas  Trust  Company  was  formed  would  be  that 
it  might  itself  maintain  and  operate  works  for  the  manufacture 
and  sale  of  gas,  while  the  purchase  of  shares  of  stock  in  other 
companies  would  be  merely  a  subordinate  object,  incidental 
only  to  the  main  purpose  of  the  corporate  formation.  An 
illustration  of  this  idea  may  be  found  in  the  general  law  of 
this  state  in  regard  to  life  insurance  companies,  which  makes 
it  lawful  for  a  life  insurance  company  organized  in  the  state 
to  "  invest  its  funds  or  accumulations  in  the  stocks  of  the 
United  States,  ....  or  in  such  other  stocks  and  securities  as 
may  be  approved  by  the  auditor."  The  main  object  of  form- 
ing such  a  company  is  to  engage  in  the  business  of  life  in- 
surance, but  the  power  to  invest  surplus  funds  in  certain  stocks 
is  given  as  an  incident  to  such  business. 

Can  the  power  to  purchase  and  hold  the  stock  of  other  gas 
companies  be  lawfully  exercised  by  the  appellee  as  incidental 
to  the  main  purpose  of  maintaining  and  operating  works  for 
the  manufacture  and  sale  of  gas? 

Corporations  can  only  exercise  such  powers  as  may  be  con- 
ferred by  the  legislative  body  creating  them,  either  in  express 
terms,  or  by  necessary  implication;  and  the  implied  powers 
are  presumed  to  exist  to  enable  such  bodies  to  carry  out  the 
express  powers  granted,  and  to  accomplish  the  purposes  of 
their  creation:  Chicago,  P.,  &  S.  W.  R.  R.  Co.  v.  Marseilles,  84 
111.  643;  Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.,  121 
111.  530;  2  Am.  St.  Rep.  124.  An  incidental  power  is  one 
that  is  directly  and  immediately  appropriate  to  the  execution 
of  the  specific  power  granted,  and  not  one  that  has  a  slight  or 
remote  relation  to  it:  Bood  v.  New  York  &  N.  H.  R.  R.,  22 
Conn.  1;  Franklin  Co.  v.  Lewiston  Sav.  Inst.,  68  Me.  43;  28 
Am.  Rep.  9. 

Where  a  charter  in  express  terms  confers  upon  a  corporation 
the  power  to  maintain  and  operate  works  for  the  manufacture 
and  sale  of  gas,  it  is  not  a  necessary  implication  therefrom 
that  the  power  to  purchase  stock  in  other  gas  companies 
should  also  exist.  There  is  no  necessary  connection  between 
manufacturing  gas  and  buying  stocks.  If  the  purpose  for 
which  a  gas  company  has  been  created  is  to  make  and  sell 
gas  and  operate  gas-works,  the  purchase  of  stock  in  other  gas 
companies  is  not  necessary  to  accomplish  such  purpose.  "  The 
right  of  a  corporation  to  invest  in  shares  of  another  company 
cannot  be  implied  because  both  companies  are  engaged  in  a. 


Nov.  1889.]    People  v.  Chicago  Gas  Trust  Co.  325 

Bimilar  kind  of  business":  1  Morawetz  on  Private  Corpora- 
tions, sec.  431. 

It  is  true  that  a  gas  company  might  take  the  stock  of  an- 
other corporation  in  payment  of  a  debt,  or  perhaps  as  security 
for  a  debt,  but  the  actual  purchase  of  such  stock  is  not  directly 
and  immediately  appropriate  to  the  execution  of  a  specifically 
granted  power  to  operate  gas-works  and  manufacture  gas. 
Some  corporations,  like  insurance  companies,  may  find  it  ne- 
cessary to  keep  funds  on  hand  for  the  payment  of  losses  by 
death  or  fire,  or  to  meet  other  necessary  demands,  but  it  is 
questionable  whether  even  these  can  invest  their  surplus  funds 
in  the  stocks  of  other  corporations  without  special  legislative 
authority.  But  there  is  nothing  in  the  nature  of  a  gas  com- 
pany which  renders  it  proper  for  such  a  company  to  accumw- 
late  funds  for  outside  investment;  its  surplus  profits  belong 
to  the  stockholders,  and  when  distributed  among  them  can 
be  used  by  them  as  they  see  fit. 

If,  then,  the  power  to  purchase  outside  stocks  cannot  be 
implied  from  the  power  to  operate  gas-works  and  make  and 
sell  gas,  a  company  to  whom  the  latter  power  has  been  ex- 
pressly granted  cannot  exercise  the  former  without  legislative 
authority  to  do  so.  This  is  the  law  as  settled  by  the  great 
weight  of  authority. 

Boone  on  the  Law  of  Corporations  says:  "Without  a  power 
epecifically  granted,  or  necessarily  implied,  a  corporation  can- 
not become  a  stockholder  in  another  corporation,  and  espe- 
cially where  the  object  is  to  obtain  the  control  or  aflect  the 
management  of  the  latter."  In  Green's  Brice's  Ultra  Vires 
91,  note  6,  it  is  said:  "In  the  United  States,  a  corporation 
cannot  become  a  stockholder  in  another  corporation  unless 
by  power  specifically  granted  by  its  charter,  or  necessarily 
implied  in  it."  So,  also,  Morawetz  on  Private  Corporations, 
sections  431  and  433,  says:  "A  corporation  has  no  implied 
right  to  purchase  shares  in  another  company  for  the  pur- 
pose   of  controlling    its    management A   corporation 

cannot,  in  the  absence  of  express  statutory  authority,  become 
an  incorporator  by  subscribing  for  shares  in  a  new  corpora- 
tion, nor  can  it  do  this  indirectly  through  persons  acting  as 
its  agents  or  tools."  The  authorities  referred  to  by  these 
text-writers  sustain  the  conclusions  announced  by  them.  It 
has  been  held  in  many  cases  that,  "  in  the  United  States, 
corporations  cannot  purchase  or  hold  or  deal  in  the  stocks 
of  other  corporations,  unless  expressly  authorized  to  do  so  by 
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law,"  and  that  "  one  corporation  cannot  become  the  owner  ot 
any  portion  of  the  capital  stock  of  another  corporation,  unless 
authority  to  become  such  is  clearly  conferred  by  statute ": 
Franklin  Co.  v.  Lewiston  Sav.  Inst.,  68  Me.  43;  28  Am.  Rep.  9; 
Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  350;  38  Am. 
Rep.  594;  Milhank  v.  New  York  ele.  R.  R.  Co.,  64  How.  Pr.  20; 
Sumner  v.  Marcy,  3  Wood.  &  M.  105;  Mechanics'  etc.  Mut.  Sav. 
Bank  v.  Meriden  Agency,  24  Conn.  159;  Central  R.  R.  Co.  v.  Col' 
lins,  40  Ga.  682;  Hazlehurst  v.  Savannah  etc.  R.  R.  Co.,  43  Ga. 
13;  Berry  v.  Gates,  24  Barb.  199. 

The  special  charters  of  the  Chicago  Gas  Light  and  Coke 
Company,  and  of  the  People's  Gas  Light  and  Coke  Company, 
which  are  set  out  in  full  in  the  information,  and  not  called  in 
question  in  any  of  the  pleas,  confer,  by  express  grant,  the 
power  to  erect  gas-works,  and  manufacture  and  sell  gas,  etc., 
but  do  not  confer  the  power  to  buy  shares  of  stock  in  other 
companies;  upon  the  latter  subject  they  are  silent.  It  will 
not  be  denied  that,  under  the  authorities  already  cited,  these 
two  companies  cannot  buy  and  hold  stock  in  other  gas 
companies.  The  same  would  undoubtedly  be  admitted  to 
be  true  of  the  Chicago  Gas  Trust  Company,  if  it  held  un- 
der a  special  charter  of  like  tenor  and  eflfect  granted  before 
the  adoption  of  the  constitution  of  1870.  Does  it  make  any 
difference  that  the  appellee  was  organized  under  the  general 
incorporation  act? 

The  general  incorporation  act  of  this  state  does  not,  in  ex- 
press terms,  confer  upon  the  corporations  organized  under  it 
the  power  to  purchase  and  hold  shares  of  stock  in  other  cor- 
porations. It  is  silent  upon  that  subject.  The  only  powers 
granted  by  it  are  the  ordinary  corporate  powers,  such  as  the 
rights  to  be  bodies  corporate  and  politic,  to  sue  and  be  sued,  to 
have  a  common  seal,  etc.  The  charter  of  a  corporation  formed 
under  such  a  general  law  does  not  consist  of  the  articles  of  as- 
sociation alone,  but  of  such  articles  taken  in  connection  with 
the  law  under  which  the  organization  takes  place:  1  Morawetz 
on  Private  Corporations,  sec.  318.  The  provisions  of  the  law 
enter  into  and  form  a  part  of  the  charter.  It  certainly  cannot 
be  true  that  a  corporation  formed  under  the  general  incorpo- 
ration act  for  a  purpose  other  than  that  of  dealing  in  stocks 
can  exercise  the  power  of  purchasing  and  holding  stock  in 
other  corporations,  where  such  power  cannot  be  necessarily 
implied  from  the  nature  of  the  power  specifically  granted,  and 
is  not  necessary  to  carry  the  latter  into  eflfect. 
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The  power  to  purchase  and  hold  stock  in  other  companies 
must  be  the  subject  of  legislative  grant,  if  not  in  all  cases,  at 
least  in  cases  where  it  cannot  be  implied  from  the  powers  ex- 
pressly granted.  The  general  incorporation  law  contains  no 
grant  of  such  power  by  the  legislature.  Can  a  corporation 
organized  under  that  law  be  clothed  with  such  a  power  by 
merely  naming  it  in  the  statement  filed  with  the  secretary  of 
state?  We  think  not.  The  action  of  the  secretary  of  state 
in  issuing  the  license  and  the  certificate  of  organization  is 
necessarily,  to  a  large  extent,  merely  ministerial:  Oregon  E'y 
Co.  V.  Oregonian  R'y  Co.,  130  U.  S.  1;  4  Am.  &  Eng.  Ency.  of 
Law,  tit.  Corporations,  192,  n.  1.  Whether  the  articles  of  as- 
sociation, consisting  of  the  statement,  the  license,  the  report  of 
the  commissioners,  the  certificate  of  organization,  etc.,  do  or 
do  not  confer  such  rights  and  powers  as  are  authorized  by  the 
law,  is  a  matter  for  judicial  determination.  Counsel  for  ap- 
pellee say:  "We  do  not  claim,  of  course,  that  the  action  of 
the  secretary  of  state  is  conclusive  and  not  subject  to  review 
by  this  court,"  etc. 

The  question  whether  or  not  the  power  to  purchase  stock 
is  a  lawful  purpose  under  section  1  of  the  incorporation  act, 
which  provides  that  *'  corporations  may  be  formed  in  the  man- 
ner provided  by  this  act  for  any  lawful  purpose,"  does  not 
arise  under  this  branch  of  the  discussion.  It  will  be  pertinent 
when  we  come  to  consider  the  right  to  buy  and  hold  stock  as 
an  original  and  independent  power,  or  object  of  formation. 
It  is  not  denied  by  the  appellant  that  the  organization  of 
appellee  for  the  purpose  of  erecting  ^as-works,  and  making 
and  selling  gas,  is  an  organization  for  a  lawful  purpose.  View- 
ing that  as  the  main  purpose  for  which  appellee  was  formed, 
the  incorporators  could  not  tack  on  and  connect  with  such 
main  purpose  the  power  to  buy  and  hold  stock  in  other  gas 
companies  by  merely  describing  such  power  in  the  statement. 
To  hold  that  they  could  confer  such  power  by  writing  it  down 
in  the  statement  would  be  to  hold  that  the  general  assembly 
could  clothe  them  with  a  part  of  its  legislative  functions. 

When  a  corporation  is  formed  under  the  general  incorpora- 
tion act  for  the  purpose  of  carrying  on  a  lawful  business,  the 
law,  and  not  the  statement  or  the  license  or  the  certificate, 
must  determine  what  powers  can  be  exercised  as  incidents  to 
such  business.  Even  if  shares  of  stock  be  regarded  as  per- 
sonal property,  as  claimed  by  counsel  for  appellee,  section 
5  of  the  general  law  provides  that  corporations  formed  under 
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it  "  may  own  ....  so  much  ....  personal  estate  as  shall 
be  necessary  for  the  transaction  of  their  business,  and  may  sell 
and  dispose  of  the  same  when  not  required  for  the  uses  of  the 
corporation,  ....  and  may  have  and  exercise  all  the  powers 
necessary  and  requisite  to  carry  into  effect  the  objects  for  which 
they  may  be  formed."  This  language  negatives  the  idea  that 
a  corporation  formed  under  the  general  law  can  exercise  the 
power  of  buying  and  holding  the  stock  of  other  companies.  A 
company  engaged  on  its  own  account  in  manufacturing  and 
Belling  gas  does  not  need  the  stock  of  other  gas  companies  in 
order  to  transact  its  business.  Hence  it  is  forbidden  to  own 
such  stock,  the  same  being  "  personal  estate." 

The  language  of  the  act,  as  thus  quoted,  expressly  restricts 
the  powers  of  a  corporation  organized  under  it  to  such  powers 
as  are  necessary  and  requisite  to  carry  into  efifect  the  object 
for  which  it  was  formed.  We  have  already  seen  that  where 
the  object  of  forming  a  gas  company  is  to  engage  in  the  busi- 
ness of  making  and  selling  gas,  the  purchase  of  stock  in  other 
companies  is  not  necessary  to  carry  such  object  into  effect. 
Therefore  the  general  incorporation  act  not  only  does  not  ex- 
pressly authorize  the  purchase  of  such  stock,  but  impliedly 
forbids  it  in  cases  where  the  main  purpose  of  the  corporate 
creation  is  other  than  the  purchase  and  sale  of  stocks. 

It  has  been  held  that  the  powers  obtained  by  corporations 
organized  under  general  laws  are  necessarily  restricted  to  those 
mentioned  in  the  act:  Medical  Coll.  Case,  3  Whart.  445;  that 
in  such  cases  the  charter  is  void  as  to  all  powers  and  privi- 
leges granted  beyond  the  provisions  of  the  statute:  Heck  v. 
McEven,  12  Lea,  97;  that  if  unauthorized  provisions  are  added 
to  the  articles  of  incorporation,  all  acts  done  pursuant  to  such 
provisions  will  be  void:  Eastern  Plank  R.  Co.  v.  Vaughan,  14 
N.  Y.  646;  that  anything  in  such  articles  not  warranted  by 
the  statutes  authorizing  the  formation  of  corporate  bodies  is 
void  for  want  of  authority:  Oregon  R^y  Co.  v.  Oregonian  R'y 
Co.j  130  U.  S.  1;  and  that  such  articles  must  be  construed 
strictly,  and  against  the  grantee,  and  in  favor  of  the  govern- 
ment or  the  general  public:  Oregon  Ry  Co.  v.  Oregonian  Ky 
Co.,  130  U.  S.  1. 

Our  conclusion  upon  this  branch  of  the  case  is,  that  if  the 
Chicago  Gas  Trust  Company  be  regarded  as  a  corporation 
formed  for  the  purpose  of  erecting  or  operating  gas-works  and 
manufacturing  and  selling  gas,  it  has  no  power  to  purchase 
and  hold  or  sell  shares  of  stock  in  other  gas  companies  as  an 
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incident  to  such  purpose  of  its  formation,  even  though  such 
power  is  specified  in  its  articles  of  incorporation. 

We  come  now  to  the  second  view  of  the  right  to  purchase 
and  hold  the  stock  of  other  companies,  which  is  involved  in 
the  issue  presented  by  the  demurrers  to  all  of  the  eleven  pleas, 
including  the  first,  third,  and  seventh. 

The  eight  pleas  other  than  the  three  last  named  are  bad  on 
demurrer,  because  they  do  not  set  out  the  defendant's  title 
specially.  It  is  not  enough  to  allege  generally  that  the  power 
or  franchise  in  question  was  among  the  powers  conferred  by 
the  charter;  the  pleas  should  set  forth  particularly  and  in  de- 
tail the  facts  which  show  how  the  corporate  power  or  franchise 
was  conferred  upon  or  acquired  by  the  defendant:  Clark  v. 
People,  15  111.213;  Carrico  v.  People,  123  111.  198. 

But  if  this  technical  objection  be  waived,  the  eight  pleas 
are  demurrable,  for  reasons  which  go  to  the  merits.  Some  of 
them  aver  that  the  charter  confers  the  power  to  purchase  "  the 
capital  stock "  of  other  gas  companies,  which,  as  hereafter 
stated,  means  all  the  capital  stock  of  such  companies.  Others 
of  them  are  less  explicit.  But  all  of  them  aver  that  the 
charter  granted  a  power  broad  enough  to  authorize  the  pur- 
chase of  a  majority  of  the  shares  of  the  capital  stock  of 
other  gas  companies,  and  that,  under  it,  such  majority  of 
shares  has  been  purchased.  All  of  them  plead  the  right  to 
fio  purchase  a  majority  of  said  shares  as  an  original  and  in- 
dependent'power  or  franchise,  without  reference  to  the  other 
power  of  making  and  selling  gas.  Hence  they  fall  within 
the  objections  hereinafter  stated. 

The  language  of  the  statement,  as  set  out  in  the  first,  third, 
and  fourth  pleas,  imports  an  intention  to  create  the  Chicago 
Gas  Trust  Company  for  two  independent  objects.  The  clauses 
describing  these  objects  are  connected  by  the  conjunction 
"  and."  Both  ivere  designed  to  be  of  equal  importance,  and 
to  be  carried  out  independently  of  each  other.  According  to 
the  plain  meaning  of  the  terms  in  which  they  are  set  forth, 
neither  was  to  be  regarded  as  secondary  or  incidental.  The 
first  of  these  objects  is  stated  as  follows:  "  To  build,  erect,  pur- 
chase, lease,  establish,  maintain,  enlarge,  extend,  and  operate 
or  demise  works  in  ...  .  Chicago,  ....  and  in  such  other 
place  or  places  in  ...  .  Illinois  as  said  corporation  may,  by 
the  vote  of  the  majority  of  its  stockholders,  elect,  for  the  man- 
ufacture, supply,  sale,  and  distribution  of  gas  and  electricity, 
or  either,  for  the  furnishing  of  light,  heat,  fuel,  and  power," 
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etc.  There  is  nothing  in  this  record  to  show  that  appellee 
has  ever  done  anything  towards  the  accomplishment  of  this 
first  object. 

The  second  of  the  two  objects  is  stated  as  follows:  "And  to 
purchase  and  hold  or  sell  the  capital  stock,  or  purchase  or 
lease  or  operate  the  property,  plant,  good-will,  rights,  and 
franchises  of  any  gas-works,  or  gas  company  or  companies, 
or  any  electric  company  or  electric  companies,  in  ...  .  Chi- 
cago, ....  or  elsewhere  in  ...  .  Illinois  as  said  corporation 
may,  by  vote  of  the  majority  of  the  stockholders,  elect,"  etc. 

Manufacturing  and  selling  gas  is  one  kind  of  business; 
dealing  in  stocks  is  another  and  different  kind  of  business. 
If  it  appeared  that  the  appellee  was  engaged  in  both  under 
its  present  charter,  a  serious  question  might  arise  as  to  the 
power  to  organize  one  corporation  for  two  distinct  purposes 
under  the  general  incorporation  act  of  this  state.  This 
record,  however,  only  shows  that  the  appellee  is  exercising 
the  power  designated  by  the  declaration  of  the  second  object 
of  its  formation.  What  is  the  power  which  it  is  so  exercising? 

If  appellee  can  "purchase  and  hold  the  capital  stock"  of 
other  gas  companies,  it  can  hold  all  the  capital  stock  of  such 
companies.  "The  capital  stock"  does  not  mean  a  part,  but 
the  whole.  We  have  already  seen  that  "  the  capital  stock," 
as  those  words  are  here  used,  includes  all  the  shares  of  stock. 
This  view  is  strengthened  by  the  use  of  the  words  "  or  purchase 
or  lease  or  operate  the  property,  plant,  good-will,  rights,  and 
franchises  "  of  any  gas  company.  If  "  capital  stock  "  meant 
nothing  but  property,  the  right  to  purchase  property  would 
not  be  mentioned  in  separate  words.  Counsel  for  appellee 
say  in  their  brief :  "  It  is  a  pretty  nice  distinction  to  say  that 
the  power  to  buy  capital  stock  of  a  corporation  does  not  in- 
clude the  power  to  purchase  certain  of  the  shares  of  that 
stock."  If  power  to  purchase  "  capital  stock  "  includes  the 
power  to  purchase  "  certain  of  the  shares  of  that  stock,"  then 
power  to  purchase  "  the  capital  stock  "  includes  the  power  to 
purchase  all  the  shares  of  such  stock. 

The  power  sought  to  be  conferred  by  these  articles  of 
association  is  something  more  than  the  mere  right  of  pur- 
chasing certain  shares  of  the  stock  of  other  gas  companies  as 
an  investment;  an  attempt  has  here  been  made  to  vest  the  Chi- 
cago Gas  Trust  Company  with  the  tremendous  power  of  pur- 
chasing and  holding  all  the  shares  of  stock,  and  purchasing 
and  operating  all  the  property,  rights,  and  franchises  of  every 
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gas  company,  not  only  in  Chicago,  but  in  the  state  of  Illinois. 
What  has  been  done  under  the  power  thus  claimed  to  have 
been  lawfully  granted? 

There  were  four  gas  companies  in  the  city  of  Chicago,  whose 
names  have  already  been  mentioned.  One  of  them,  under  an. 
old  charter  of  1849,  had  the  right  to  lay  its  mains  and  pipes 
in  the  streets  without  permission  of  the  city.  The  other  three 
had  permission  to  do  so  under  ordinances  passed  by  the  city 
council.  All  of  them  laid  their  pipes  and  mains,  and  were 
engaged  in  making  gas  and  furnishing  it  to  the  inhabitants. 
They  were  the  only  gas  companies  who  were  so  engaged,  and 
who  had  undertaken  to  make  such  use  of  the  public  streets. 
The  Chicago  Gas  Trust  Company  has  purchased  and  now  holds 
a  majority  of  all  the  shares  of  stock  of  these  four  companies. 
It  was  itself  organized  with  a  capital  stock  of  $25,000,000; 
the  capital  stock  of  the  four  companies  was  $16,984,200. 
How  great  a  majority  of  such  stock  is  held  by  the  appellee 
does  not  appear  from  the  record.  What  results  must  neces- 
sarily follow  from  such  ownership  of  a  majority  of  the  shares 
of  stock  of  these  four  companies? 

One  result  is,  that  the  Chicago  Gas  Trust  Company  can  con- 
trol the  four  other  companies.  The  question  is  not  whether 
it  has  attempted  to  exercise  such  control;  the  law  looks  to 
the  general  tendency  of  the  power  conferred:  Greenhood  on 
Public  Policy,  5;  Richardson  v.  Crandall,  48  N.  Y.  348;  Cen- 
tral Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666.  The  sixth 
section  of  the  general  incorporation  act  provides  that  the 
corporate  powers  shall  be  exercised  by  a  board  of  directors  or 
managers,  and  that  the  number  of  such  directors  or  managers, 
and  their  terms  of  office,  shall  depend  upon  "the  consent  of 
the  owners  of  a  majority  of  the  shares  of  stock."  It  cannot 
be  denied  that  the  appellee,  as  owner  of  the  majority  of  the 
shares  of  stock  of  these  four  companies,  can  control  them,  in 
the  exercise  of  all  their  corporate  powers,  through  a  board  of 
managers  of  its  own  selection.  In  Weidenger  v.  Spruance,  101 
111.  278,  this  court,  speaking  through  Mr.  Justice  Scholfield, 
said:  "  The  stockholders  elect  the  directors,  and  through  them 
carry  into  eflfsct  the  corporate  functions.  Presumably,  the 
directors  act  in  obedience  to  the  aggregate  wishes  of  the  stock- 
holders," etc.:  Milbank  v.  New  York  etc.  R.  R.  Co.,  64  How. 
Pr.  29. 

The  control  of  the  four  companies  by  the  appellee  —  an  out- 
side and   independent  corporation  —  suppresses   competition 
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between  them,  and  destroys  their  diversity  of  interest  and  all 
motive  for  competition.  There  is  thus  built  up  a  virtual  mo- 
nopoly in  the  manufacture  and  sale  of  gas. 

The  fact,  that  the  appellee,  almost  immediately  after  its  or- 
ganization, bought  up  a  majority  of  the  shares  of  stock  of  each 
of  these  companies  shows  that  it  was  not  making  a  mere  in- 
vestment of  surplus  funds,  but  that  it  designed  and  intended 
to  bring  the  four  companies  under  its  control,  and,  by  crushing 
out  competition,  to  monopolize  the  gas  business  in  Chicago. 

The  general  incorporation  act  provides  "that  corporations 
maybe  formed  in  the  manner  provided  by  this  act  for  any 
lawful  purpose  except  banking,  insurance,  real  estate  broker- 
age, the  operation  of  railroads,  and  the  business  of  loaning 
money."  The  purpose  for  which  a  corporation  is  formed,  un- 
der the  act,  must  be  a  lawful  purpose.  So  far  as  appellee  was 
organized  with  the  object  of  purchasing  and  holding  all  the 
shares  of  the  capital  stock  of  any  gas  company  in  Chicago,  or 
Illinois,  it  was  not  organized  for  a  lawful  purpose,  and  all  acts 
done  by  it  towards  the  accomplishment  of  such  object  are  il- 
legal and  void. 

The  word  "unlawful,"  as  applied  to  corporations,  is  not  used 
exclusively  in  the  sense  of  malum  in  «e,  or  malum  prohibitum. 
It  is  also  used  to  designate  powers  which  corporations  are  not 
authorized  to  exercise,  or  contracts  which  they  are  not  author- 
ized to  make,  or  acts  which  they  are  not  authorized  to  do;  or 
in  other  words,  such  acts,  powers,  and  contracts  as  are  ultra 
vires:  Franklin  Co.  v.  Lewiston  Sav.  Inat.,  68  Me.  43;  28  Am. 
Rep.  9;  Oregon  Ry  Co.  v.  Oregonian  Ry  Co.,  130  U.  S.  1. 

The  business  of  manufacturing  and  distributing  illuminat- 
ing gas  by  means  of  pipes  laid  in  the  streets  of  a  city  is  a 
business  of  a  public  character;  it  is  the  exercise  of  a  franchise 
belonging  to  the  state;  the  services  rendered  and  to  be  ren- 
dered for  such  a  grant  are  of  a  public  nature;  companies 
engaged  in  such  business  owe  a  duty  to  the  public;  any  un- 
reasonable restraint  upon  the  performance  of  such  duty  is 
prejudicial  to  the  public  interest  and  in  contravention  of  pub- 
lic policy:  Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.,  121 
111.  530;  2  Am.  St.  Rep.  124;  Gihhs  v.  Baltimore  Gas  Co.,  130 
U.  S.  396. 

Whatever  tends  to  prevent  competition  between  those  en- 
gaged in  a  public  employment,  or  business  impressed  with  a 
public  character,  is  opposed  to  public  policy,  and  therefore 
unlawful.     Whatever  tends  to  create  a  monopoly  is  unlawful, 
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as  being  contrar}'^  to  public  policy:  2  Addison  on  Contracts, 
743;  Greenhood  on  Public  Policy,  180,  643,  654,  655,  670; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173;  8 
Am.  Rep.  159;  Craft  v.  McConoughy,  79  111.  346;  22  Am.  Rep. 
121;  Central  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Hazlehurst  v. 
Savannah  R,  R.  Co.,  43  Ga.  13;  West  Virginia  Transp.  Co.  v. 
Ohio  Pipe  Line  Co.,  22  W.  Va.  600;  46  Am.  Rep.  527. 

In  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  121,  where 
the  opinion  was  delivered  by  Mr.  Justice  Craig,  we  said:  "We 
understand  it  to  be  a  well-settled  rule  of  law  that  an  agree- 
ment in  general  restraint  of  trade  is  contrary  to  public  policy, 
illegal,  and  void,  etc Whatever  is  injurious  to  the  in- 
terest of  the  public  is  void  on  the  ground  of  public  policy." 
In  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666,  the  su- 
preme court  of  Ohio  said:  "Public  policy  unquestionably 
favors  competition  in  trade,  to  the  end  that  its  commodities 
may  be  afforded  to  the  consumer  as  cheaply  as  possible,  and 
is  opposed  to  monopolies,  which  tend  to  advance  market 
prices,  to  the  injury  of  the  general  public." 

We  are  reminded  by  counsel  that  the  application  by  the 
courts  of  public  policy  to  the  law  is  a  usurpation  of  legislative 
functions.  And  undoubtedly  some  courts  have  gone  so  far  as 
to  deserve  the  charge  of  such  usurpation.  But  it  is  the  duty 
of  the  judiciary  to  refuse  to  sustain  that  which  is  against  the 
public  policy  of  the  state,  when  such  public  policy  is  mani- 
fested by  the  legislation  or  fundamental  law  of  the  state: 
Santa  Clara  Female  Academy  v.  Sullivan,  116  111.  375.  By 
chapter  28  of  our  Revised  Statutes,  it  is  provided  that  "  the 
common  law  of  England,  so  far  as  the  same  is  applicable  and 
of  a  general  nature,  ....  shall  be  the  rule  of  decision,  and 
shall  be  considered  of  full  force  until  repealed  by  legislative 
authority."  Public  policy  is  that  principle  of  the  law  which 
holds  that  no  subject  or  citizen  can  lawfully  do  that  which 
has  a  tendency  to  be  injurious  to  the  public  or  against  the 
public  good.  This  principle  owes  its  existence  to  the  very 
sources  from  which  the  common  law  is  supplied:  Greenhood 
on  Public  Policy,  2,  3. 

The  common  law  will  not  permit  individuals  to  oblige  them- 
selves by  a  contract  either  to  do  or  not  to  do  anything  when 
the  thing  to  be  done  or  omitted  is  in  any  degree  clearly  in- 
jurious to  the  public:  Chappel  v.  BrocJcway,  21  Wend.  159; 
West  Virginia  Transp.  Co.  v.  Ohio  Pipe  Line  Co.,  22  W.  Va. 
600;  46  Am.  Rep.  527.     In  Stanton  v.  Allen,  5  Denio,  434,  49 
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Am.  Dec.  282,  an  agreement  whose  tendency  was  to  prevent 
competition  was  held  to  be  void  by  the  principles  of  the  com- 
mon law,  because  it  was  against  public  policy  and  injurious 
to  the  interests  of  the  state. 

"Contracts  creating  monopolies  are  null  and  void  as  being 
contrary  to  public  policy  ":  2  Addison  on  Contracts,  743.  All 
grants  creating  monopolies  are  made  void  by  the  common 
law:  7  Bac.  Abr.  22.  In  the  Case  of  the  Monopolies,  6  Coke, 
part  11,  p.  84,  it  was  decided,  as  long  ago  as  the  forty-fourth 
year  of  the  reign  of  Queen  Elizabeth,  that  a  *'  grant  to  the 
plaintifif  of  the  sole  making  of  cards  within  the  realm  was 
utterly  void,  and  that  for  two  reasons:  1.  That  it  is  a  monopoly, 
and  against  the  common  law;  2.  That  it  is  against  divers  acts 
of  Parliament,"  etc.:  Bell  v.  Leggett,  7  N.  Y.  176;  Trist  v.  Child, 
21  Wall.  441. 

If  contracts  and  grants  whose  tendency  is  to  create  mo- 
nopolies are  void  at  common  law,  then,  where  a  corporation  is 
organized  under  a  general  statute,  a  provision  in  the  declara- 
tion of  its  corporate  purposes  the  necessary  effect  of  which  is 
the  creation  of  a  monopoly  will  also  be  void. 

Speaking  of  the  articles  of  association  of  corporations  formed 
under  general  laws,  the  supreme  court  of  the  United  States 
says:  "We  have  to  consider,  when  such  articles  become  the 
subject  of  construction,  that  they  are  in  a  sense  ex  parte;  their 
formation  and  execution  —  what  shall  be  put  into  them,  as  well 
as  what  shall  be  left  out  —  do  not  take  place  under  the  super- 
vision of  any  official  authority  whatever.  They  are  the  pro- 
duction of  private  citizens,  gotten  up  in  the  interest  of  parties 
who  propose  to  become  corporators,  and  stimulated  by  their 
zeal  for  the  personal  advantage  of  the  parties  concerned  rather 
than  the  general  good'.  ....  These  articles,  which  neces- 
sarily assume,  by  the  sole  action  of  the  corporators,  enormous 
powers,  many  of  which  have  been  heretofore  considered  of  a 
public  character,  sometimes  affecting  the  interests  of  the  pub- 
lic very  largely  and  very  seriously,  do  not  commend  themselves 
to  the  judicial  mind  as  a  class  of  instruments  requiring  or  jus- 
tifying any  very  liberal  construction.  Where  the  question  is, 
whether  they  conform  to  the  authority  given  by  statute  in  re- 
gard to  corporate  organization,  it  is  always  to  be  determined 
upon  just  construction  of  the  powers  granted  therein  with  a 
due  regard  for  all  the  other  laws  of  the  state  upon  tha*  sub- 
ject  The  manner  in  which  these  powers  shall  be  exer- 
cised, and  their  subjection  to  the  restraint  of  the  general  laws 
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of  the  state  and  its  general  principles  of  public  policy,  are  not 
in  any  sense  enlarged  by  inserting  in  the  articles  of  associa- 
tion the  authority  to  depan  therefrom  ":  Oregon  R'y  Co.  v. 
Oregonian  R'y  Co.,  180  U.  S.  1. 

In  the  Oregon  railway  case^  130  U.  S.  .1,  a  railroad  corpo- 
ration had  been  organized  under  a  general  law  of  the  state  of 
Oregon  which  contained  the  following  provision:  "  Whenever 
three  or  more  persons  shall  desire  to  incorporate  themselves 
for  the  purpose  of  engaging  in  any  lawful  enterprise,  business, 
pursuit,  or  occupation,  they  may  do  so  in  the  manner  provided 
in  this  act,"  and  it  was  declared  in  the  articles  of  association 
that  the  company  might  exercise  the  power  to  lease  the  rail- 
road. The  court  there  held  that  the  power  to  lease  its  road 
and  turn  over  the  use  of  its  franchises  to  another  company  was 
not  authorized  by  the  general  incorporation  act  of  the  state, 
nor  by  the  course  of  legislation  therein,  and  that  therefore 
Fuch  power  could  not  be  conferred  by  the  declaration  contained 
'n  the  articles  of  association.  The  leasing  of  the  road,  in  the 
absence  of  statutory  authority  therefor,  was  not  sanctioned  as 
being  a  "lawful  enterprise"  within  the  meaning  of  the  lan- 
guage above  quoted. 

The  public  policy  of  a  state  may  be  indicated  by  the  pro- 
visions of  its  constitution  as  related  to  past  and  present 
legislation.  In  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  a  gas  company  had  been  given  in  1835  the  ex- 
clusive privilege  of  making  and  selling  gas  in  New  Orleans  for 
some  fifty  years,  and  the  question  was,  whether  such  exclusive 
privilege  was  abrogated  by  the  new  constitution  of  1879,  which 
contained  a  provision  abolishing  the  monopoly  features  in  all 
existing  charters.  The  United  States  supreme  court  said  in 
that  case:  "The  monopoly  clause  only  evinces  a  purpose  to 
reverse  the  policy,  previously  pursued,  of  granting  to  private 
corporations  franchises  accompanied  by  exclusive  privileges  as 
a  means  ot  accomplishing  public  objects." 

We  have  been  referred  to  more  than  fifty  special  charters 
granted  by  the  legislature  of  this  state,  in  the  years  1853,  1854, 
1855,  1857,  1859,  1861, 1865,  1867,  and  1869,  to  gas  companies 
in  various  cities  and  towns  in  the  state,  each  one  of  which 
confers  the  exclusive  privilege  of  laying  gas-pipes  in  the  streets 
for  a  number  o^  ^ears.  But  when  the  constitution  of  1870  was 
adopted,  it  provided,  in  section  22  of  article  4,  that  the  general 
assembly  should  pass  no  local  or  special  law  for  "granting 
to  any  corporation,  association,  or  individual  any  special  or 
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exclusive  privilege,  immunity,  or  franchise  whatever,"  and  in 
section  1  of  article  11,  that  "no  corporation  shall  be  created 
by  special  laws,  ....  but  the  general  assembly  shall  provide, 
by  general  laws,  for  the  organization  of  all  corporations  here- 
after to  be  created." 

Manifestly,  the  constitution  of  1870  reversed  the  old  policy 
of  granting  exclusive  privileges  to  gas  companies.  After  1870 
the  public  policy  of  the  state  was  against  the  granting  of  ex- 
clusive privileges  to  corporations  of  any  kind.  The  general 
incorporation  act  of  1872  was  passed  in  pursuance  of  section  1 
of  article  11.  The  prohibition  of  special  charters  granting 
exclusive  privileges,  and  the  authorization  of  incorporations 
under  a  general  law,  followed  by  the  passage  of  such  a  law, 
put  the  people  of  this  state  on  record  as  being  opposed  to  the 
creation  of  monopolies  of  all  kinds. 

But  of  what  avail  is  it  that  any  number  of  gas  companies 
may  be  formed  under  the  general  incorporation  law,  if  a  giant 
trust  company  can  be  clothed  with  the  power  of  buying  up 
and  holding  the  stock  and  property  of  such  companies,  and, 
through  the  control  thereby  attained,  can  direct  all  their 
operations  and  weld  them  into  one  huge  combination?  The 
several  privileges  or  franchises  intended  to  be  exercised  by  a 
number  of  companies  are  thus  vested  exclusively  in  a  single 
corporation.  To  create  one  corporation  for  the  express  pur- 
pose of  enabling  it  to  control  all  the  corporations  engaged  in  a 
certain  kind  of  business,  and  particularly  a  business  of  a  public 
character,  is  not  only  opposed  to  the  public  policy  of  the  state, 
but  is  in  contravention  of  the  spirit,  if  not  the  letter,  of  the 
constitution. 

That  the  exercise  of  the  power  attempted  to  be  conferred 
upon  the  appellee  company  must  result  in  the  creation  of  a 
monopoly  results  from  the  very  nature  of  the  power  itself. 
If  the  privilege  of  purchasing  and  holding  all  ihe  shares  of 
stock  in  all  the  gas  companies  of  Chicago  can  be  lawfully  con- 
ferred upon  appellee  under  the  general  incorporation  act,  it 
can  be  lawfully  conferred  upon  any  other  corporation  formed 
for  the  purpose  of  buying  and  holding  all  the  shares  of  stock 
of  said  gas  companies.  The  design  of  that  act  was,  that  any 
number  of  corporations  might  be  organized  to  engage  in  the 
same  business,  if  it  should  be  deemed  desirable.  But  the 
business  now  under  consideration  could  hardly  be  exercised 
by  two  or  three  corporations.  Suppose  that,  after  appellee 
had  purchased  and  become  the  holder  of  the  majority  of  shares 
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of  stock  of  the  four  companies  in  Chicago,  another  corpora- 
tion had  been  organized  with  the  same  object  in  view;  that  is 
to  say,  for  the  purpose  of  purchasing  and  holding  a  majority 
of  the  shares  of  stock  of  the  gas  companies  in  Chicago.  There 
being  only  four  of  such  companies,  what  would  there  be  for 
the  corporation  last  formed  to  do?  It  could  not  carry  out  the 
object  of  its  creation,  because  the  stock  it  was  formed  to  buy 
was  already  owned  by  an  existing  corporation.  Hence,  to 
grant  to  the  appellee  the  privilege  of  purchasing  and  holding 
the  capital  stock  of  any  gas  company  in  Chicago  is  to  grant 
to  it  a  privilege  which  is  exclusive  in  its  character.  It  is 
making  use  of  the  general  incorporation  law  to  secure  a  special 
"privilege,  immunity,  or  franchise";  it  is  obtaining  a  special 
charter,  under  the  cover  and  through  the  machinery  of  that 
law,  for  a  purpose  forbidden  by  the  constitution.  To  create 
one  corporation  that  it  may  destroy  the  energies  of  all  other 
corporations  of  a  given  kind,  and  suck  their  life-blood  out  of 
them,  is  not  a  "  lawful  purpose." 

It  may  be  here  stated,  as  showing  the  policy  of  the  state 
to  be  against  the  purchase  by  one  gas  company  of  stock  in 
other  corporations,  that  the  power  to  purchase  such  stock  is 
not  granted  in  any  of  the  more  than  fifty  special  charters 
above  named.  On  the  contrary,  in  each  of  these  charters,  the 
power  of  the  gas  company  to  acquire  and  hold  personal  prop- 
erty is  limited  to  such  personal  estate  "  as  may  be  necessary 
and  proper  for  the  construction,  extension,  and  usefulness  of 
the  works  of  said  company,  and  for  the  management  and  good 
government  of  the  same." 

The  power  of  purchasing  and  holding  the  capital  stock  of 
the  four  gas  companies  in  question  tends  to  relieve  appellee 
of  a  proper  share  of  its  legal  obligations,  and  to  enable  it  to 
carry  on  a  gas  business  without  subjecting  itself  to  the  restric- 
tions imposed  by  the  statute.  To  this  extent,  the  exercise  of 
such  power  is  not  lawful. 

The  successful  operation  of  a  gas  company  in  any  city  re- 
quires the  use  of  the  public  streets  for  the  purpose  of  laying 
pipes  and  mains.  Section  1  of  article  5  of  the  general  act 
for  the  incorporation  of  cities  and  villages  confers  upon  the 
city  council  the  power  to  regulate  the  use  of  the  streets,  to 
provide  for  the  lighting  of  the  same,  and  to  regulate  the  open- 
ings therein  for  the  laying  of  gas  pipes  and  mains,  and  erect- 
ing gas-lights;  by  the  same  section  it  is  also  provided  that 
any  company  "organized  for  the  purpose  of  manufacturing 
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illuminating  gas  to  supply  cities  or  villages,  or  the  inhab- 
itants thereof,  with  the  same,  shall  have  the  right,  by  consent 
of  the  common  council  (subject  to  existing  rights),  to  erect 
gas-factories,  and  lay  down  pipes  in  the  streets  or  alleys  of 
any  city  or  village  in  this  state,  subject  to  such  regulations  as 
any  such  city  or  village  may,  by  ordinance,  impose." 

The  general  act  for  the  formation  of  corporations,  consid- 
ered with  reference  to  the  powers  conferred  by  it  upon  gas 
companies  organized  under  it,  must  be  construed  in  connec- 
tion with  the  city  incorporation  act.  The  provisions  of  the 
latter  act  as  above  quoted  are  to  be  considered  as  a  part  of 
every  charter  granted  to  a  gas  company  under  the  former  act. 
The  charter,  or,  speaking  more  accurately,  the  articles  of 
association,  of  every  such  gas  company  can  only  be  issued 
or  accepted  subject  to  the  foregoing  provisions.  Hence  the 
appellee  company  could  not  exercise  the  power  of  operating 
works  for  the  manufacture  and  sale  of  gas  in  Chicago  with- 
out submitting  to  such  regulations  as  the  common  council  of 
the  city  might,  by  ordinance,  impose;  nor  could  it  erect  a 
gas-factory  and  lay  its  pipes  in  the  streets  without  the  con- 
sent of  the  common  council.  It  accepted  its  certificate  of 
organization  subject  to  the  condition  that  it  would  obtain 
such  consent  and  submit  to  such  regulations,  if  it  engaged  ia 
the  business  of  making  and  selling  gas  in  that  city.  As  be- 
tween it  and  the  state,  it  was  bound  to  fulfill  this  condition  in 
its  capacity  as  a  separate  and  independent  organization,  and 
not  as  the  governing  influence  in  the  directories  of  other  or- 
ganizations. 

But  it  either  does,  or  may,  engage  in  the  business  of  making 
and  selling  gas  in  Chicago  without  obtaining  the  consent  of 
the  council,  and  without  submitting  to  the  regulations  of  the 
city,  by  operating  through  the  four  companies,  a  majority  of 
whose  stock  it  owns,  and  whose  business  it  can  therefore 
control.  It  thus  indirectly  makes  use  of  privileges  granted  to 
the  four  companies,  but  never  granted  directly  to  itself.  The 
regulations  which  the  common  council  might  have  deemed  it 
necessary  to  make  with  reference  to  the  use  of  the  streets  by 
appellee  may  not  have  been  the  same  as  those  which  the  four 
companies  were  required  to  submit  to. 

But  this  is  not  all.  By  the  terms  of  the  provision  above 
quoted,  appellee  could  only  obtain  the  consent  of  the  council 
to  erect  gas-factories  and  lay  pipes  in  the  streets  of  the  city 
"subject  to  existing  rights."     What  were  "e.iisting  rights"? 
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The  rights  already  secured  by  the  four  companies  to  use  the 
streets  and  alleys,  and  make  and  sell  gas.  But  the  appellee, 
through  the  controlling  interest  which  it  owns  in  the  stock  of 
the  four  companies,  can  use  the  streets  and  make  and  sell 
gas,  independently  of  the  existing  rights  of  the  four  companies, 
and  not  only  so,  but  it  either  does  or  may  absorb,  combine, 
and  use  the  rights  of  said  companies,  and  subordinate  them 
to  its  own  purposes. 

In  the  mode  thus  indicated,  the  appellee,  in  the  exercise  of 
the  extraordinary  power  sought  to  be  conferred  upon  it,  may 
avoid  the  wholesome  restrictions  of  the  law  applicable  to  the 
circumstances  under  which  gas  companies  are  permitted  to 
use  the  public  streets.  By  the  use  of  the  words  "  subject  to 
existing  rights,"  in  the  city  incorporation  act,  the  legislature 
plainly  indicated  its  intention  that  there  should  be  no  combi- 
nation between  gas  companies,  but  that  each  should  separately 
pursue  its  business  of  furnishing  gas  to  the  inhabitants.  If 
every  new  company  seeking  the  consent  of  the  council  to  its 
use  of  the  streets  for  laying  gas-pipes  is  required  to  accept  such 
consent  "subject  to  existing  rights,"  the  companies  already 
existing,  and  already  exercising  the  rights  of  using  the  streets 
and  furnishing  light,  must  be  allowed  to  continue  to  do  so, 
and  to  do  so  independently  of  the  new  company,  and  as  sepa- 
rate organizations  under  their  respective  charters. 

Gas  companies,  being  engaged  in  a  business  of  a  public 
character,  are  charged  with  the  performance  of  public  duties. 
Their  use  of  the  streets,  whose  fee  is  held  by  the  municipal 
corporation  in  trust  for  the  benefit  of  the  public,  has  been 
likened  to  the  exercise  of  the  power  of  eminent  domain:  Chi- 
cago Gas  Light  and  Coke  Co.  v.  People's  Gas  Light  and  Coke 
Co.,  121  111.  530;  2  Am.  St.  Rep.  124.  In  Gibbs  v.  Baltimore 
Gas  Co.,  130  U.  S.  411,  the  supreme  court  of  the  United  States, 
is  an  able  opinion  delivered  by  Mr.  Chief  Justice  Fuller,  uses 
these  words:  "These  gas  companies  entered  the  streets  of 
Baltimore,  under  their  charters,  in  the  exercise  of  the  equiva- 
lent of  the  power  of  eminent  domain,  and  are  to  be  held  as 
having  assumed  an  obligation  to  fulfill  the  public  purposes  to 
Bubserve  which  they  were  incorporated." 

The  privileges  awarded  to  the  four  gas  companies  under 
their  respective  charters  were  given  them  in  return  for  and  in 
consideration  of  services  to  be  rendered  by  them  to  the  public. 
When  they  entered  the  streets  of  Chicago,  they  assumed  the 
performance  ef  the   public  duty  of  furnishing   light   to  the 
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inhabitants.  That  they  should  be  permitted  or  required  or 
forced  to  abandon  the  performance  of  such  public  duty  is 
against  the  policy  of  the  law.  The  public  duty  is  imposed 
upon  each  company  separately,  and  not  upon  the  four  when 
combined  together.  Each  for  itself,  when  it  accepted  its  ar- 
ticles of  association,  assumed  an  obligation  to  perform  the 
objects  of  its  incorporation.  But  the  appellee,  through  the 
control  which  it  does  or  may  exercise  over  the  four  companies 
by  reason  of  its  ownership  of  a  majority  of  their  stock,  renders 
it  impossible  for  them  to  discharge  their  public  duties  except 
at  the  dictation  of  an  outside  force,  and  in  the  manner  pre- 
scribed by  a  corporation  operating  independently  of  them. 
They  are  thus  virtually  forced  to  abandon  the  performance  of 
their  duty  to  the  public.  The  freedom  and  eflfectiveness  of 
their  action  in  carrying  out  the  purposes  of  their  creation  are 
seriously  interfered  with,  if  not  actually  destroyed.  A  power 
whose  exercise  leads  to  such  a  result  cannot  be  lawfully  in- 
trusted to  any  corporate  body. 

We  held,  in  Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.^ 
121  111.  530,  2  Am.  St.  Rep.  124,  that,  for  the  reasons  there 
stated,  a  contract  between  two  of  these  four  companies,  the 
efifect  of  which  was  to  stifle  competition  between  them  and  ne- 
cessitate an  abandonment  of  their  public  duties,  was  against 
public  policy,  and  could  not  be  enforced.  The  attempt  to  con- 
solidate the  two  companies,  by  placing  the  majority  of  their 
stock  in  the  hands  of  the  appellee,  would  accomplish  the  same 
unlawful  result  which  was  sought  to  be  attained  by  the  for- 
bidden contract. 

In  ordinances  passed  by  the  common  council  of  the  city  of 
Chicago  granting  permission  to  the  other  two  of  the  four  com- 
panies, to  wit,  the  Equitable  Gas  Light  and  Fuel  Company 
and  the  Consumers'  Gas  Company  (or  its  predecessor),  to 
lay  pipes  in  the  streets  for  the  purpose  of  supplying  gas  to  the 
inhabitants  of  the  city,  it  was  provided  that  such  permission 
should  not  take  effect  until  the  two  last-named  companies 
had  given  bond  not  to  "  sell,  lease,  or  transfer  their  franchises 
and  privileges  to  any  other  gas  company,"  and  not  to  "  enter 
into  any  combination  with  any  other  company  concerning  the 
rate  (or  price)  to  be  charged  for  gas."  But  the  Chicago  Gas 
Trust  Company,  by  reason  of  its  ownership  of  the  majority 
of  the  shares  of  stock  of  the  Consumers'  company,  and  the 
Equitable  company,  can  effect  a  virtual  transfer  of  their  fran- 
chises and  privileges  to  itself  in  spite  of  the  condition  imposed 
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by  the  ordinance,  and  in  utter  disregard  of  the  public  in- 
terests. 

We  concur  in  the  following  views  expressed  by  the  supreme 
court  of  Georgia  in  the  case  of  Central  R.  R.  Co.  v.  Collins,  40 
Ga.  582:  "All  experience  has  shown. that  large  accumulations 
of  property  in  hands  likely  to  keep  it  intact  for  a  long  period 
are  dangerous  to  the  public  weal.  Having  perpetual  succes- 
sion, any  kind  of  a  corporation  has  peculiar  facilities  for  such 
accumulation,  and  most  governments  have  found  it  necessary 
to  exercise  great  caution  in  their  grants  of  corporate  powers. 
Even  religious  corporations  professing,  and  in  the  main  truly, 
nothing  but  the  general  good,  have  proven  obnoxious  to  this 
objection,  so  that  in  England  it  was  long  ago  found  necessary 
to  restrict  them  in  their  powers  of  acquiring  real  estate.  Freed 
as  such  bodies  are  from  the  sure  bound  to  the  schemes  of  in- 
dividuals, —  the  grave,  —  they  are  able  to  add  field  to  field 
and  power  to  power,  until  they  become  entirely  too  strong  for 
that  society  which  is  made  up  of  those  whose  plans  are  limited 
by  a  single  life." 

We  are  of  the  opinion  that  the  court  below  erred  in  over- 
ruling the  demurrers  to  the  pleas. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions  to  sustain  the  de- 
murrers to  the  pleas,  and  for  further  proceedings  in  accord- 
ance with  the  views  here  expressed. 


Powers  ov  Corpokations.  —  Corporations  canaot  do  anything  not  ex- 
pressly or  by  necessary  implication  permitted  them  by  the  law  of  their  being: 
Pittsburgh  etc.  R'y  Co.  v.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  517;  Beera 
V.  Dalles  City,  16  Or.  334;  People  v.  Newton,  112  N.  Y.  396;  Rockhold  v.  Can- 
ton etc.  Soc,  129  111.  440;  Chewacla  Lime  Works  v.  Dimukes,  87  Ala.  344; 
Elevator  Co.  v.  Memphis  etc.  R.  R.  Co.,  85  Tenn.  703;  4  Am.  St.  Rep.  798. 

Powers  op  Corporations.  —  In  ascertaining  the  powers  of  a  corporation 
organized  ander  a  general  law,  the  court  looks  to  the  certificate  of  the  pro- 
moters; but  in  the  case  of  a  corporation  organized  under  a  special  act,  the 
court  looks  to  the  provisions  of  the  special  statute:  Rockhold  v.  Canton  etc 
Soc,  129  111.  440. 

Corporations  may,  in  Certain  Cases,  Invest  in  the  Stock  of  Other 
Corporations;  but  whether  they  may  do  so  with  a  view  to  becoming  per- 
manent stockholders  is  not  settled:  Hodges  r.  New  England  Screw  Co.,  1 
R.  I.  312;  53  Am.  Dec.  624. 
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Limb  City  Building,  Savings,  and  Loan  Associa- 
tion V,  Wagnee. 

[122  Indiana.,  7&] 

BuiLBiKO  Associations  —  Extinguishment  or  Liabilitt  or  Borrowbr. 
— Where,  under  the  by-laws  of  a  building  association,  a  borrower  is  re- 
quired to  pay  dues  and  installments  weekly  for  the  period  of  six  years, 
and  such  payment  discharges  all  his  obligations  to  the  association,  and 
"  all  loans  shall  become  due  in  six  years  from  the  data  of  this  corpora- 
tion,  or  on  the  stock  of  the  corporation  becoming  of  par  ralae,  in  either 
of  which  cases  the  note  given  by  the  borrower  and  the  stock  upon  which 
the  loan  was  made  shall  be  set  off  against  each  other,"  a  borrower  who 
pays  his  dues  and  installments  as  required  for  six  years  extinguishes  his 
liability  to  the  association. 

Plsadino  Presumption  in  Aid  of  Complaint. — It  will  not  be  presumed 
in  aid  of  a  complaint  assailed  by  demurrer  that  defendant  was  guilty  of 
a  breach  of  contract  for  that  must  be  affirmatively  alleged  by  plaintiff 
as  one  of  the  elements  of  his  cause  of  action. 

jr.  T.  Alexander^  and  J.  M.  Hatfield,  for  the  appellant. 

J.  B,  KenneVy  and  J.  I.  DiUe,  for  the  appellees. 

Elliott,  J.  The  appellant,  an  incorporated  building,  loan 
fund,  and  savings  association,  sues  the  appellee  Frederick 
Wagner  upon  three  promissory  notes  executed  by  him,  and 
charges  that  he  conveyed  real  estate  of  which  he  was  the 
owner,  for  the  purpose  of  defrauding  his  creditorg.  CSopies  of 
the  notes  and  of  the  by-laws  of  the  association  are  filed  with 
the  complaint,  and  it  is  alleged  that  the  notes  became  due  by 
reason  of  the  failure  of  Wagner,  who  was  a  member  of  the 
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association  and  the  holder  of  one  share  of  capital  stock,  to  pay 
the  weekly  dues  and  weekly  installments  of  interest  due  on 
the  notes.  It  is  provided  in  each  of  the  notes  that,  upon  the 
failure  to  pay  such  weekly  dues  and  installments  for  a  period 
of  three  months  the  note  shall  become  due,  and  the  by-laws 
are  made  part  of  the  notes  by  reference.  Section  5  of  the  by- 
laws requires  dues  and  installments  to  be  paid  weekly,  and 
section  32  reads  as  follows:  "  All  loans  shall  become  due  in 
six  years  from  the  date  of  this  corporation,  or  on  the  stock  of 
the  association  becoming  of  par  value,  in  either  of  which  cases 
the  note  given  by  the  borrower  and  the  stock  upon  which  the 
loan  was  made  shall  be  set  off  against  each  other."  The 
association  was  organized  in  April,  1879,  and  this  action  was 
begun  in  January,  1886. 

The  contract  between  the  borrower  and  the  association 
makes  the  by-laws  a  part  of  their  agreement,  and  by  the 
terms  of  section  32  the  borrower  who  pays  weekly  dues  and 
installments  for  a  period  of  six  years  discharges  his  obliga- 
tion to  the  association.  The  liability  of  the  borrower  does  not 
extend  beyond  that  period;  for  at  the  expiration  of  that  time 
the  stock  extinguishes  the  note,  and  it  is  not  an  asset  in  the 
hands  of  the  corporation:  Barton  v.  Enterprise  etc.  Ass*n,  114 
Ind.  226;  5  Am.  St.  Rep.  608.  The  theory  upon  which  the 
parties  proceeded  in  organizing  the  association,  as  the  by-laws 
declare  it,  was,  that  the  borrower  who  paid  the  required  dues 
and  installments  for  a  period  of  six  years  paid  the  equivalent 
of  the  loan  which  he  obtained,  and  when  this  was  done  his 
obligation  was  extinguished:  Lister  v.  Log  Cabin  etc.  Ass'n,  38 
Md.  115;  Cason  v.  Seldner,  77  Va.  293;  Hagermanw.  Ohio  etc. 
Ass'n,  25  Ohio  St.  186. 

This  is  the  only  reasonable  construction  that  can  be  given 
the  by-laws,  and  it  is  the  only  one  consistent  with  the  doc- 
trine of  the  authorities.  It  it,  moreover,  the  only  rule  that 
will  prevent  gross  injustice  to  the  member  who  borrows  money 
from  the  association;  for,  no  matter  for  what  length  of  time  he 
pays  dues  and  installments,  he  can  reap  no  profit,  as  his  stock 
simply  cancels  his  obligation.  In  no  event  can  it  do  more.  If 
the  association  can  compel  its  members  to  pay  dues  for  seven 
years,  it  can  do  so  for  ten  or  twenty;  and  if  it  could  do  this, 
the  consequences  would  be  most  disastrous  to  the  borrower. 
To  illustrate:  Suppose  a  member  to  be  required  to  pay  weekly 
dues  of  twenty-five  cents  per  share  of  $150,  and  to  pay  inter- 
est weekly  at  the  rate  of  six  per  cent  on  a  loan  equal  to  the 
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amount  of  his  stock,  he  would  pay  at  the  end  of  seven  years 
four  dollars  in  excess  of  the  face  value  of  his  stock,  and  at  the 
end  of  twelve  years  $114  more  than  the  face  value  of  hia 
stock,  and  yet,  if  appellant's  theory  be  correct,  he  could  ask 
no  more  than  that  his  stock  should  cancel  his  debt,  no  matter 
how  long  he  should  be  compelled  to  pay  dues  and  interest. 
But  it  is  also  to  be  borne  in  mind  that  the  association  gets  the 
benefit  of  the  weekly  dues  and  installments  of  interest  from 
the  beginning,  and  not  only  this,  but  it  has  a  right  to  secure 
a  premium  upon  loans.  It  is  quite  evident,  therefore,  that 
some  limit  as  to  the  time  a  borrower  can  be  compelled  to  pay 
weekly  dues  and  interest  should  be  fixed,  and  it  is  also  evi- 
dent that  the  limit  of  six  years  imposed  by  the  by-law  under 
examination  is  not  unreasonable.  If  no  limit  were  fixed,  then 
the  members  who  borrow  would  be  at  the  mercy  of  those  who 
do  not  take  loans;  but,  where  a  limit  is  fixed,  it  binds  all  the 
members,  and  as  it  is  the  result  of  their  own  voluntary  act, 
they  cannot  complain  if  it  so  operates  as  to  make  their  prof- 
its less  than  they  expected.  All  members  are  on  an  equal 
footing;  for  those  who  do  not  borrow  reap  all  the  profits  that 
accrue  beyond  the  face  of  their  stock,  but  if  loss  occurs,  they 
must  bear  it;  on  the  other  hand,  the  borrower  can,  at  the 
utmost,  get  nothing  more  than  the  value  of  his  stock,  no 
matter  how  generous  the  profits;  if,  however,  loss  occurs,  he  is 
safe,  for  at  the  expiration  of  the  limited  time  he  is  discharged 
from  his  obligation,  although  losses  may  have  been  sustained 
which  greatly  depreciate  the  stock.  If  the  borrower  can  se- 
cure no  profit,  he  can  lose  nothing,  because  his  stock  cancels 
his  debt. 

The  complaint  charges  that  the  appellee  was  in  arrears  for 
three  months,  and  this  means  three  months  before  the  com- 
plaint was  filed;  and  as  the  time  limited  by  the  by-laws  had 
expired  nine  months  before  the  complaint  was  filed,  it  does 
not  show  that  he  was  in  default.  In  order  to  show  a  right  of 
action  it  should  have  been  alleged  that  there  was  a  default 
before  the  expiration  of  the  six  years  fixed  by  the  by-laws  as 
the  time  for  which  the  members  of  the  association  were  bound 
to  pay  interest  and  dues. 

It  cannot  be  presumed  in  aid  of  a  complaint  assailed  by 
demurrer  that  a  defendant  was  guilty  of  a  breach  of  contract, 
for  that  must  be  affirmatively  alleged  by  the  plaintifi"  as  one 
of  the  elements  of  his  cause  of  action. 

As  there  is  no  complaint  upon  which  judgment  can  be  sus- 
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tained,  it  is  unnecessary  to  consider  any  of  the  other  ques- 
tions argued. 

Judgment  aflQrmed.  

BuiLDiNO  Associations. — When  a  member  of  the  association  becomes  a 
borrower  therefrom,  the  transaction  ia  so  much  in  the  nature  of  a  loan  that 
•absequent  payments  made  by  the  member  upon  his  stock  are  partial  pay* 
ments  upon  his  debt:  Note  to  Robertson  v.  Homestead  Ass'n,  69  Am.  Deo. 
162;  Winget  v.  Quincy  Bid;;.  Ass'n,  128  111.  68.  But  see  Nm-th  American  Bldg. 
Aaan  v.  SiMon^  35  Pa.  St  463;  78  Am.  Dec.  349.  and  note. 


CoLEE    v.    CoLEE. 
[122  Indiana,  109.1 

Dkeds  —  Delivery  Essential  to  Validitt. — Delivery,  or  that  which  i« 
legally  its  eqiijvalent,  is  as  essential  to  the  validity  of  a  deed  as  is  the 
signature  of  the  grantor. 

Deeds  —  Executiox  Includes  Delivery.  —  The  finding  that  a  deed  was 
executed  includes,  as  a  necessary  and  essential  incident,  the  delivery  of 
the  instrument. 

Deeds — Voluntary  Conveyance  by  Wife  —  Presumption  oy  Intenxioji. 
—  Where  a  married  woman,  for  the  purpose  of  putting  her  land  beyond 
the  reach  of  her  husband,  signs  and  acknowledges  a  deed  conveying  the 
land  to  her  children,  all  of  whom,  with  one  exception,  are  infants,  and 
three  of  whom,  including  the  adult,  assent  to  the  conveyance,  whereupon 
the  grantor  causes  the  deed  to  be  recorded,  and  then  takes  it  into  her 
custody  intending  to  retain  possession  of  it  and  of  the  land  until  her 
death,  these  facts  constitute  prima  facie  a  delivery  and  acceptance  of 
the  deed. 

Deeds  —  Voluntary  Conveyance  by  Parent  —  Presumption  o?  Inten- 
tion Arising  trom  Recordation.  —  A  voluntary  conveyance,  absolute 
in  form  and  beneficial  in  effect,  by  a  parent,  to  one  who  is  not  aui 
juris,  and  placing  it  upon  record,  although  possibly  not  effectual,  without 
more,  as  a  delivery  and  acceptance  between  adults,  is  deemed  to  evince 
an  unmistakable  intention  on  the  part  of  the  grantor  to  give  the  deed 
effect,  and  to  pass  the  title  to  the  grantee.  The  assent  of  the  latter,  if 
nothing  further  appears,  is  presumed  from  the  beneficial  character  of  the 
transaction. 

Deeds  —  Presumption  Arising  from  Recordation. — The  fact  that  the 
grantor  has  possession  of  a  deed  after  it  has  been  duly  recorded,  where 
the  statute  makes  the  record  admissible  as  original  evidence  of  the  con- 
veyance, is  not  entitled  to  much  consideration  as  rebutting  the  presump- 
tion of  delivery  arising  in  such  case,  especially  where  the  grantees  are 
minors  and  members  of  the  grantor's  family. 

T.  B.  Adams  and  L.  T.  Michener,  for  the  appellant. 

B.  F,  Love,  H.  C.  Morrison,  and  A.  Major,  for  the  appellees. 

Mitchell,  G.  J.     This  was  an  action  by  Elizabeth  R.  Coleo 
against  Charles  Colee  and  others  to  quiet  the  title  to  certain 
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real  estate  of  which  the  plaintiff  alleged  she  was  the  owner, 
and  in  possession.  In  one  of  the  paragraphs  of  the  complaint 
the  plaintiff  alleged  that  she  signed,  acknowledged,  and  placed 
upon  the  record  a  deed  which  purported  upon  its  face  to  con- 
vey the  real  estate  described  in  the  complaint  to  the  defend- 
ants, who  are  her  children,  and  are,  with  one  exception, 
infants  under  the  age  of  twenty-one  years;  that  by  the  terms 
of  the  deed  she  reserved  to  herself  a  life  estate  in  the  land; 
that  the  deed  was  wholly  voluntary,  and  was  never  delivered 
otherwise  than  as  above.  The  court  found  the  facts  specially. 
The  only  material  facts  found  within  the  issues  are,  that  the 
plaintiff,  "on  the  fifth  day  of  January,  1885,  executed  her 
deed  of  conveyance  "  to  the  defendants,  naming  them,  as  her 
children,  whereby  she  conveyed  to  them  the  real  estate  in  con-, 
iroversy,  reserving  to  herself  a  life  estate  therein,  without  any 
consideration  paid,  or  expected  to  be  paid.  It  is  also  found 
that  the  plaintiff,  after  signing,  acknowledging,  and  causing 
the  deed  to  be  recorded,  took  it  into  her  possession,  intending 
to  retain  possession  of  the  deed  and  the  land  during  her  life- 
time, and  that  her  purpose  in  conveying  the  land  to  her  chil- 
dren was  to  defeat  the  collection  of  a  supposed  claim  in  favor 
of  her  husband. 

The  only  question  involved  in  this  appeal  relates  to  the  pro- 
priety of  the  conclusions  of  law  stated  by  the  court.  On  the 
appellant's  behalf  it  is  contended  that  the  special  finding  of 
facts  does  not  support  the  conclusions  of  law,  because  it  ap- 
pears therein  that  the  grantor,  after  signing,  acknowledging, 
and  causing  the  deed  to  be  recorded,  took  it  into  her  posses- 
sion, intending  to  keep  possession  of  it  and  the  land  during 
her  lifetime.  Hence  it  is  argued  that  it  appears,  from  the 
facts  specially  found,  that  the  deed  never  was  delivered  to  or 
accepted  by  the  grantees. 

It  is  familiar  law  that,  until  a  deed  is  delivered,  or  until 
something  is  done  which  is  in  law  tantamount  to  delivery, 
the  instrument  is  ineffectual,  and  does  not  convey  the  title  to 
land.  Delivery,  or  that  which  is  legally  its  equivalent,  is  as 
essential  to  the  validity  of  a  deed  as  is  the  signature  of  the 
grantor:  Scohey  v.  Walker,  114  Ind.  254,  and  cases  cited; 
Hockett  V.  Jones,  70  Ind.  227;  Purviance  v.  Jones,  120  Ind.  162; 
16  Am.  St.  Rep.  319;  Fain  v.  Smith,  14  Or.  82;  58  Am.  Rep. 
281;  Taft  v.  Taft,  59  Mich.  185;  60  Am.  Rep.  291;  Stone  v. 
French,  37  Kan.  145;  1  Am.  St.  Rep.  237. 

The  first  fact  entered  in  the  special  finding  is,  that  the  plain- 
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tiff  executed  her  deed  of  conveyance  to  the  defendants  on  a 
given  date. 

The  finding  that  a  deed  was  executed  includes,  as  a  neces- 
sary and  essential  incident,  the  delivery  of  the  instrument. 
This  is  80  because  there  cannot  be  an  execution  of  a  deed 
without  an  actual  or  constructive  delivery:  Pattersons.  Under' 
wood,  29  Ind.  607;  Fisher  v.  Hamilton,  48  Ind.  239. 

In  view  of  the  finding  that  the  plaintiff  executed  her  deed 
of  conveyance  to  the  defendants,  the  fact  of  delivery  is  not 
open  to  controversy. 

Leaving  the  above  finding  out  of  view  for  the  time  being, 
and  it  appears  from  the  facts  specially  found  that  the  appel- 
lant, for  the  purpose  of  putting  the  land  beyond  the  reach  of 
her  husband,  signed  and  acknowledged  a  deed  in  which  the 
land  was  conveyed  to  her  children,  all  of  whom,  with  one  ex- 
ception, were  infants.  Three  of  the  grantees,  including  the 
adult,  had  knowledge  of  and  assented  to  the  conveyance. 
After  the  deed  was  signed  and  acknowledged  the  grantor 
caused  it  to  be  recorded,  and  then  took  possession  of  it,  in- 
tending to  retain  the  deed  and  the  land  in  her  possession  until 
her  death.  These  facts  constitute  prima  facie  a  delivery  and 
acceptance  of  the  deed. 

As  a  general  proposition,  the  making  of  a  voluntary  con- 
veyance, absolute  in  form  and  beneficial  in  effect,  by  a  father 
or  mother,  to  one  who  is  not  sui  juris,  and  placing  it  upon 
record,  although  possibly  not  effectual,  without  more,  as  a  de- 
livery and  acceptance  between  adults,  is  deemed  to  evince  ai* 
unmistakable  intention  on  the  part  of  the  grantor  to  give  the 
deed  effect  and  pass  the  title  to  the  grantee,  the  assent  of 
the  latter,  if  nothing  further  appears,  being  presumed  from  the 
beneficial  character  of  the  transaction:  Vaughan  v.  Godman, 
103  Ind.  499,  and  cases  cited;  Weher  v.  Christen,  121  111.  91; 
2  Am.  St.  Rep.  68;  Burlce  v.  Adams,  80  Mo.  504;  50  Am.  Rep. 
510;  Tohin  v.  Bass,  85  Mo.  654;  55  Am.  Rep.  392;  Parmelee  v. 
Simpson,  5  Wall.  81. 

The  presumption  is  made  stronger  in  favor  of  the  delivery 
of  deeds  in  cases  of  voluntary  settlements  than  in  ordinary 
cases  of  bargain  and  sale:  Walker  y.  Walkerj  42  111.  311;  89 
Am.  Dec.  445. 

The  fact  that  the  grantor  took  possession  of  the  deed  after 
it  was  recorded,  intending  to  retain  it  in  her  possession  during 
her  lifetime,  is  not  of  itself  sufficient  to  rebut  the  presumption 
of  delivery  which  arose  from  the  making  and  placing  of  the 
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deed  upon  record.  The  fact  that  a  grantor  has  possession  of  a 
deed  after  it  has  been  duly  recorded,  where  the  statute  makes 
the  record  admissible  as  original  evidence  of  the  conveyance,  is 
not  entitled  to  much  consideration,  especially  where  the  gran- 
tees are  minors,  and  members  of  the  grantor's  family:  Mitchell 
V.  Ryan,  3  Ohio  St.  377.  As  was  in  eflfect  said  in  the  case  last 
cited,  very  clear  proof  ought  to  be  made  to  warrant  a  court  in 
holding  that  a  man  who  has  signed  and  acknowledged  a  deed, 
and  caused  it  to  be  recorded,  did  not  mean  thereby  to  part 
with  his  title:  Tobin  v.  Bass,  85  Mo.  654;  55  Am.  Rep.  392. 

Any  view  that  may  be  taken  of  the  facts  found  leads  to  the 
conclusion  that  the  law  was  correctly  stated  by  the  court. 

The  judgment  is  affirmed,  with  costs. 

Dbltvert  of  Deeds.  —  Delivery  is  essential  to  the  validity  of  a  deed: 
Note  to  Slrne  v.  French,  1  Am.  St.  Rep.  242,  243;  Moody  v.  Dryden,  72  Iowa, 
461;  Duraind'9  Appeal,  116  Pa.  St.  93;  Oaston  v.  City  qf  Portland,  16  Or.  255; 
Price  V.  Hudson,  125  111.  284;  Schwab  v.  lUghy,  38  Minn.  395;  Pennington  v. 
Pennington,  75  Mich.  600;  and  delivery  may  be  either  actual  or  constructive: 
Standi/ord  v.  Standi/ord,  97  Mo.  231.  A  sufficient  delivery  depends  upon  the 
intent  of  the  grantor  to  pass  title,  and  the  assent  or  acceptance  of  the  gran- 
tee: Standi/ord  v.  Standi/ord,  97  Mo.  231;  Conlan  v.  Grace,  36  Minn.  276; 
Stevens  v.  Stevens,  150  Mass.  557;  Newell  v.  Cochran,  41  Minn.  374;  Wolcut  v. 
Lerdell,  78  Iowa,  668;  DUceman  v.  Arnold,  71  Mich.  656;  HasleU  v.  Doty,  78 
Cal.  424;  Nazro  v.  Ware,  38  Minn.  443;  Price  v.  Hudson,  125  111.  284.  A 
deed  is  presumed  to  have  been  delivered  when  it  is  in  the  hands  of  the  gran- 
tee: Oriffin  V.  Griffin,  125  111.  431;  McLennan  v.  McDonnell,  78  Cal.  273;  Win- 
dom  V.  Schuppel,  39  Minn.  35;  Glover  v.  Thornas,  75  Tex.  506;  Strough  v. 
Wilder,  119  N.  Y.  530.  The  assent  of  an  infant  grantee  will  always  be  pre- 
sumed: Standi/ord  v.  Standi/ord,  97  Mo.  231.  The  delivery  of  a  deed  may 
be  effectuated  by  the  grantor  doing  something  and  saying  nothing,  or  by  do- 
ing nothing  and  saying  something,  or  by  both:  Flint  v.  Pfiipps,  16  Or.  437. 
A  delivery  may  be  sufficient  when  made,  not  to  the  grantee  named  therein, 
bat  to  the  real  beneficiary  of  the  grant:  Holcombe  v.  Richards,  38  Minn.  38. 


Nov.  1889.]  Sturgis  v.  Work.  349 

Sturgis  V.   "VVOEK. 

[122  Indiana,  134.  J 

Wills  —  Explaintno  ahd  Reforming  —  Elimination  of  Words  and 
Phrases.  —  Tbe*chancery  powers  of  a  court  cannot  be  invoked,  at  the 
instance  of  a  devisee,  to  reform  a  will  by  eliminating  words  or  phrases 
and  supplying  others,  so  as  to  make  the  instrument  conform  to  what 
may  be  supposed  to  have  been  the  real  intention  of  the  testator. 

Wills  —  Evidence  Admissible  to  Explain,  but  not  to  Show  Inten- 
tion. —  Extrinsic  evidence  may  be  admitted  in  a  proper  case,  where 
the  effect  of  it  ia  merely  to  explain  or  make  certain  what  the  testator 
has  Mrritten;  but  such  evidence  is  never  admissible  to  show  what  the 
testator  intended  to  write. 

Will,  Conflict  between,  and  Codicil.  —  Where  the  terms  of  a  will 
clearly  give  an  estate,  the  words  of  a  codicil  must  manifest  an  intent 
equally  clear  to  revoke  it;  but  when  the  provisions  of  the  codicil  thus 
expressed  are  repugnant  to  provisions  contained  in  the  will,  the  codicil 
is  to  be  regarded  as  the  expression  of  the  testator's  final  determination 
npon  the  subject. 

Wills  —  Construction  —  Effect  of  Codicil.  —  Where  a  clause  in  a  will, 
in  clear  and  decisive  language,  gives  all  the  residue  of  an  estate  to  the 
testator's  two  sons,  and  a  later  clause  or  codicil,  equally  clear  and  de- 
cisive, gives  the  same  subject- matter  to  all  of  his  children,  share  and 
share  alike,  the  codicil  must  control,  as  being  the  final  expression  of  the 
testator. 

Wills — Failure  of  Devise  as  to  One — Effect  as  to  Others. — Where 
an  estate  is  given  by  will  to  two,  and  the  part  given  to  one  fails  from 
any  cause,  that  part,  without  an  express  and  fresh  disposition  of  it,  will 
not  go  in  augmentation  of  the  part  given  to  the  other,  but  will  fall  into 
the  residue,  or  go  to  the  next  of  kin. 

Wills  —  Devise  to  One  Diminished  —  Effect  as  to  Others.  —  Where 
a  tract  of  land  or  sum  of  money  is  devised  in  specific  proportions  to  two 
persons,  and  the  share  given  to  one  is  afterwards  diminished,  or  entirely 
revoked,  such  share  or  part  thereof  will  not,  in  the  absence  of  some  ex- 
press words,  go  to  the  other. 

T.  E.  Ellison  and  L.  M.  Ninde,  for  the  appellants. 
P.  A.  Randall  and  W.  J.  Vesey,  for  the  appellees. 

Mitchell,  C.  J.  Robert  "Work,  late  of  Allen  County,  died 
testate  on  the  third  day  of  July,  1886.  By  his  last  will  and 
testament,  to  which,  after  it  was  first  executed,  there  were 
added  two  codicils,  he  disposed  of  all  his  real  and  personal 
estate.  One  of  the  subjects  of  controversy  arises  out  of  the 
eighth  clause  of  the  will,  by  the  terms  of  which  the  testator 
devised  to  his  two  daughters,  Mary  F.  and  Eliza  J.  Shoaff, 
an  eighty-acre  tract  of  land  in  De  Kalb  County,  which  is  de- 
scribed as  the  "west  half  of  the  southwest  quarter"  of  a  cer- 
tain section,  township,  and  range. 

The  testator  never  owned  the  tract  described  in  the  will, 
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but  did  own  and  have,  as  part  of  his  estate,  the  west  half  of 
the  northeast  quarter  of  the  section,  township,  and  range  above 
mentioned. 

The  devisees  sought  to  show  these  facts,  as  a  basis  for  the 
inference  that  the  testator  must  have  intended  to  dispose  of 
the  property  actually  owned  by  him,  and  that  the  description 
as  found  in  the  will  must  therefore  have  been  the  result  of 
inadvertence  or  mistake.  The  ruling  of  the  court  below  was 
adverse  to  the  devisees  upon  this  point.  It  is  an  established 
rule  that  the  chancery  powers  of  a  court  cannot  be  invoked  to 
reform  a  will  by  eliminating  words  or  phrases,  and  supplying 
others,  so  as  to  make  the  instrument  conform  to  what  may  be 
supposed  to  have  been  the  real  intention  of  the  testator:  Funk 
V.  Davis,  103  Ind.  281;  Judy  v.  GilberU  77  Ind.  96;  40  Am. 
Rep.  289;  Sherwood  v.  Sherwood,  45  Wis.  357;  30  Am.  Rep. 
757.  The  reason  is,  that  an  action  to  reform  a  written  instru- 
ment is  regarded  as  essentially  an  action  for  specific  perform- 
ance. A  devisee  is  a  mere  volunteer;  the  making  of  a  will 
being  a  voluntary  act,  there  is  therefore  no  consideration  to 
support  the  action,  as  in  actions  to  reform  deeds  or  contracts. 
"  Volunteers  under  wills  have  no  equity  whereon  to  found  a 
suit  for  specific  performance  ":  Wigram  on  Wills,  47.  Extrinsic 
evidence  may  be  admitted  in  a  proper  case,  where  the  effect 
of  it  is  merely  to  explain  or  make  certain  what  the  testator 
has  written,  but  such  evidence  is  never  admissible  to  show 
what  the  testator  intended  to  write.  If  the  testator  had  de- 
vised the  land  by  some  general  description  by  which  it  might 
have  been  identified,  as,  for  example,  if  he  had  said,  "  all  my 
land  "  in  a  certain  section  or  township,  or  "  the  lot  purchased 
by  me  from  A,"  or  "  the  tract  of  land  occupied  by  B,"  and 
had  then  added  an  erroneous  particular  description,  a  case 
would  have  been  presented  for  the  admission  of  extraneous 
evidence  within  the  rule  which  holds  where  there  is  a  false 
description,  either  of  the  devisee  or  of  the  thing  devised,  if 
the  will  nevertheless  contains  a  sufficient  general  description 
of  the  person  or  thing,  it  will  take  eff'ect  notwithstanding  the 
erroneous  particular  description:  Cleveland  v.  Spilman,  25  Ind. 
95;  Winkley  v.  Kaime,  32  N.  H.  268;  Allen  v.  Lyons,  2  Wash. 
C.  C.  475;  1  Redfield  on  Wills,  585. 

Extrinsic  evidence  is  not  admitted  in  any  case  with  a  view 
of  reforming  or  adding  anything  to  the  will,  but  for  the  purpose 
of  arriving  at  the  real  intent  of  the  testator,  by  identifying  the 
person  or  thing  generally  described,  and  to  remove  the  am- 
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biguity  resulting  from  the  erroneous  particular  description: 
Daugherty  v.  Rogers,  119  Ind.  254. 

It  is  said  that  courts  should  assume  in  every  case,  whether 
there  be  a  general  description  of  the  land  devised  or  not,'  that 
the  testator  intended  to  dispose  of  property  of  which  he  was 
the  owner,  and  that,  hence,  evidence  ought  to  be  admitted  to 
show  that  a  description  as  contained  in  the  will  was  a  mis- 
take, so  as  to  prevent  wrong  and  injustice.  To  do  this  would, 
however,  violate  the  fundamental  principle  that  a  will,  in  order 
that  it  may  be  regarded  as  the  legal  declaration  of  a  man's  in- 
tention which  he  wills  to  be  performed  after  his  death,  must 
be  in  writing,  signed  and  witnessed,  and  that  the  intention  of 
the  testator  is  always  to  be  deduced  from  the  words  actually 
written  in  the  will.  That  which  the  statute  requires  to  be  in 
writing  cannot  be  supplied  by  oral  testimony.  In  respect  to 
this  point,  there  was  no  error  in  the  ruling  of  the  court. 

After  making  various  specific  devises  of  real  estate,  the  tes- 
tator, in  the  instrument  originally  signed  as  his  will,  disposed 
of  what  might  remain,  in  the  following  language: — 

"  10.  The  residue  of  my  real  estate  not  heretofore  disposed 
of  I  give  and  devise  absolutely  in  fee-simple  to  my  sons,  Wes- 
ley I.  Work  and  Robert  Carey  Work,  share  and  share  alike." 

By  the  terms  of  the  second  codicil  to  his  will,  the  testator 
first  revoked  a  devise  of  certain  real  estate  made  to  one  of  his 
daughters,  and  directed  that  it  should  constitute  a  part  of  the 
residue  of  his  estate.  Certain  absolute  bequests  and  devises 
theretofore  made  to  his  wife  were  also  modified  and  changed, 
BO  that  in  case  of  her  marriage  or  death  the  property  devised 
and  bequeathed  to  her  was  to  become  a  part  of  the  residue  of 
his  estate.  This  codicil  closed  with  the  following  clause:  "  I 
give,  devise,  and  bequeath  to  all  my  children,  and  their  issue, 
share  and  share  alike,  all  the  residue  of  my  estate  not  herein 
specifically  devised  and  bequeathed." 

A  controversy  arose  over  the  two  clauses  of  the  will  last 
above  set  out. 

Accepting  as  correct  the  statement  that  all  rules  for  the  con- 
struction of  wills  are  valuable  only  so  far  as  they  aid  in  ascer- 
taining the  testator's  intention,  the  question  is,  Can  it  fairly 
be  said  that  the  testator  intended  both  of  these  residuary  clauses 
to  have  e£Fect? 

The  intention  of  the  testator  is  to  be  collected  from  the  en- 
tire will,  and  all  papers  which  constitute  the  testamentary  acts, 
including  will  and  codicils,  must  be  regarded  as  constituting 
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the  will:  Schouler  on  Wills,  sec.  468.  All  these,  no  matter 
when  actually  written  and  signed,  are  to  be  considered  as 
giving  utterance  to  the  testator's  intention  concerning  the  dis- 
position of  his  estate  on  the  day  of  his  death,  thereby  becom- 
ing in  fact  his  last  will  and  testament.  We  have  therefore 
two  clauses  of  a  will,  both  of  which  took  effect  at  the  same 
moment,  the  first  of  which  directed  that  the  residue  of  the 
testator's  real  estate  not  theretofore  disposed  of  should  go  to 
his  two  sons,  share  and  share  alike,  while  the  last  clause  de- 
clared, in  language  equally  unequivocal,  that  all  the  residue  of 
his  estate  not  therein  specifically  devised  and  bequeathed 
should  go  to  all  his  children,  share  and  share  alike.  While  it 
is  true  that  a  codicil  is  to  be  so  construed  as  not  to  interfere  with 
the  disposition  of  property  made  in  the  will  to  any  greater  ex- 
tent than  is  required  to  give  full  effect  to  the  codicil,  it  is  also 
true  that  if  any  of  the  provisions  of  the  codicil  are  repugnant 
to  provisions  contained  in  the  will,  the  codicil  is  to  be  regarded 
as  the  expression  of  the  testator's  final  determination  upon  the 
Bubject. 

The  general  position  is  well  supported  that  where  the  terms 
of  the  will  are  clear  to  give  an  estate,  the  words  of  a  codicil 
must  manifest  an  intent  equally  clear  to  revoke  it:  Hearle  v. 
Hicks,  8  Bing.  475;  Quincy  v.  Rogers,  9  Gush.  291.  It  is  un- 
doubtedly settled,  too,  that  where  an  estate  is  given  in  one 
clause,  in  clear  and  decisive  terms,  the  estate  so  given  cannot 
be  taken  away  or  cut  down  by  any  subsequent  clause  that  is 
not  as  clear  and  decisive  as  the  one  in  which  the  estate  is 
given:  Bailey  v.  Sanger,  108  Ind.  264;  Bruce  v.  Bissell,  119 
Ind.  525,  531;  12  Am.  St.  Rep.  436,  and  cases  cited;  Roseboom 
V.  Roseboom,  81  N.  Y.  356;  Freeman  v.  Coit,  96  N.  Y.  63. 

Neither  of  the  clauses  in  question  purports  to  a  devise  of  a 
particular  estate  to  the  persons  therein  named.  Both  are  re- 
siduary in  character,  and  purport  to  be  a  description  of  any 
undisposed  of  residue  that  may  be  owned  by  the  testator  when 
the  will  takes  effect.  "  'Residue'  means  all  of  which  no  effec- 
tual disposition  is  made  by  the  will,  other  than  the  residuary 
clause." 

Formerly,  a  testator  was  only  permitted  to  devise  the  real 
estate  which  he  actually  owned  at  the  time  the  will  was  made; 
but  by  statute  (R.  S.  1881,  sec.  2567),  after-acquired  real 
estate  may  pass  by  a  will  the  same  as  that  owned  at  the  time 
of  the  execution  of  the  will.  Residuary  clauses  are  employed 
more  especially,  so  far  as  they  relate  to  real  estate,  to  dispose 
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of  after-acquired  property,  and  to  carry  lapsed  or  void  devises. 
Each  of  the  clauses  under  consideration  purports  to  dispose 
of  all  the  real  estate  owned  by  the  testator  not  theretofore  spe- 
cifically devised.  This,  of  course,  meant  all  the  real  estate  of 
which  he  might  be  the  owner  at  the  date  of  his  death  which 
had  not  been  theretofore  otherwise  disposed  of.  Both  clauses 
cover  the  same  subject-matter.  The  first,  in  clear  and  decisive 
language,  gives  all  the  residue  to  the  testator's  two  sons.  The 
last,  in  language  equally  clear  and  decisive,  gives  the  same 
subject-matter  to  all  of  his  children,  share  and  share  alike. 

It  should  be  observed  that,  substantially,  no  real  estate  is 
devised  or  disposed  of  by  the  codicil  in  question,  except  what 
may  be  disposed  of  by  the  last  or  residuary  clause.  The 
language  used  in  the  codicil  must  therefore  be  regarded  as 
referring  to  the  real  estate  specifically  disposed  of  in  the  will. 
Both  the  will  and  the  codicil  come  into  operation  and  eflect 
together,  and  together  constitute  the  last  will  and  testament. 
They  cannot  be  read  as  though  the  will  spoke  as  of  one  date 
and  the  codicil  of  another;  except,  as  we  have  already  seen,, 
in  so  far  as  they  are  repugnant  to  each  other,  the  codicil  must 
prevail,  as  being  the  "  later  and  better  thought,"  and  final  ex- 
pression of  the  testator.  In  respect  to  the  point  here  involved, 
the  court  gave  an  erroneous  construction  to  the  will.  The 
last  clause  must  control  the  undisposed  of  residue. 

By  the  fifth  clause  of  the  will  the  testator  devised  to  his 
daughter  Sarah  Ellen  Hilligass  150  acres  of  land,  to  be  taken 
ofi"  the  east  side  of  a  certain  described  tract,  and  by  the 
seventh  clause  he  devised  to  his  son  Wesley  F.  Work,  and 
Elizabeth  Work,  his  daughter,  all  the  remainder  of  the  tract, 
except  the  150  acres  theretofore  devised  to  Mrs.  Hilligass. 
By  a  codicil  subsequently  executed,  the  testator  modified  the 
fifth  clause  of  his  will,  so  as  to  reduce  the  number  of  acres 
previously  given  to  Mrs.  Hilligass  from  150  to  100  acres. 

The  seventh  clause,  in  which  the  remainder  of  the  tract, 
excepting  150  acres  as  originally  devised  to  Mrs.  Hilligass, 
was  devised  to  Wesley  P.  Work  and  his  daughter,  was  in  no 
wise  changed. 

The  question  is,  whether  the  50  acres  taken  from  Mrs.  Hilli- 
gass by  the  codicil  were  carried  to  Wesley  F.  and  his  daughter 
by  force  of  the  seventh  clause  in  the  will.  A  negative  answer 
must  be  given  to  this  question.  The  modification  of  the  fifth 
clause,  by  taking  off  50  acres  from  the  tract  originally  devised 
to  Mrs.  Hilligass,  did  not,  without  more,  add  anything  to  the 
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seventh  clause,  which  gave  the  remainder  of  the  tract,  except- 
ing 150  acres,  to  the  parties  therein  named. 

The  rule  is,  that,  where  an  estate  is  given  to  two,  if  the  part 
given  to  one  fail  from  any  cause,  that  part,  without  a  fresh 
disposition  of  it,  will  not  go  in  augmentation  of  the  part  given 
1;he  other,  but  will  fall  into  the  residue,  or  go  to  the  next  of 
kin:  2  Jarman  on  Wills,  368. 

Where  a  tract  of  land  or  sum  of  money  is  given  in  specified 
proportions  to  two  persons,  we  can  discover  no  principle  which 
would  support  the  conclusion  in  case  the  share  given  one  was 
diminished  or  entirely  revoked,  that  it  would,  in  the  absence 
of  some  express  words,  go  to  the  other.  Upon  this  point  the 
«ourt  below  fell  into  an  error. 

In  respect  to  the  other  question  suggested,  involving  the 
disposition  of  the  money  arising  from  the  life  insurance  policy, 
the  conclusion  of  the  court  was  correct.  In  so  far  as  the  con- 
clusions of  law  stated  by  the  court  are  not  in  accord  with  the 
foregoing  opinion,  the  judgment  is  reversed,  with  costs,  with 
directions  to  the  court  to  restate  its  conclusions  of  law,  and  to 
render  judgment  in  consonance  with  this  opinion. 

CONSTBUOTIOH  OF  WiLLS.  —  While  the  cardinal  rule  in  the  constmction 
of  wills  is  to  carry  out  the  intention  of  the  testator:  Morrison  r.  Estate  qf  Ses- 
sions, 70  Mich.  297;  14  Am.  St.  Rep.  500,  and  note;  Eyer  v.  Beck,  70  Mich. 
179;  still,  aach  intention  must  appear  from  the  express  directions  in  the  will, 
or  be  clearly  gathered  from  the  provisions  thereof:  Cii/t  v.  Moses^  116  N.  Y. 
144;  Shculden  v,  Henibret,  17  Or.  14;  Tauhenhan  v.  Dmiz,  125  111.  524;  Lar- 
mour  V.  Rich,  71  Md.  369.  Courts  are  not  at  liberty  to  strike  out  or  insert 
provisions  which  give  the  will  an  interpretation  not  warranted  by  the  lan- 
guage used  by  the  testator:  WaUars  v.  Bishop,  122  Ind.  517.  The  general 
-fule  is,  that  while  parol  testimony  may  be  admissible  to  explain  the  terma 
used  in  a  will,  such  testimony  is  inadmissible  for  any  other  purpose:  Eyer  v. 
Beck,  70  Mich.  179;  Farnham  v.  Barker,  148  Mass.  204;  Tauhenhan  v.  Dunz, 
125  111.  524;  note  to  Judy  v.  Oilbert,  40  Am.  Rep.  292-295;  UniversUy  ▼. 
Tucker,  31  W.  Va.  622;  and  compare  numerous  cases  cited  in  note  to  Palmer 
V.  FarreU,  15  Am.  St.  Rep.  714,  716.  Testimony  to  prove  what  a  testator 
intended  to  express  is  always  incompetent:  McCauley  v.  Buckner,  87  Ky.  192. 

CoDiCTL,  CkiNSTRUOTiOM  AND  Eftect  OF:  See  note  to  Harvey  v.  Chouteau, 
65  Am.  Deo.  127.  A  will  and  codicil  must  be  construed  as  one  and  the  same 
instrument:  Pate  v.  French,  122  Ind.  10;  Oelbke  v.  Oelbke,  88  Ala.  427.  The 
dispositions  of  the  will  must  not  be  disturbed  further  than  is  necessary  to 
give  effect  to  the  codicil:  Hard  v.  As/dey,  117  N.  Y.  606;  Reichard's  Appeal, 
116  Pa.  St  232.  But  where  the  codicil  conflicts  with  a  provision  in  the  will, 
the  oodioil  takes  precedence:   Wanur  r,  Morse,  149  Mass.  400l 
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SuBViVAL  ov  Action  —  Dbath  or  Partner  Psndentb  Litb.  —  An  action 
in  form  ex  contractu  for  damages  for  an  injury  to  the  person  will  not 
Burvive  against  the  personal  representatives  of  a  deceased  partner.  The 
nature  of  the  damages  sued  for,  and  not  the  nature  of  its  oanse,  deter- 
mines whether  or  not  the  action  survives. 
Partnership — Liability  o»  Individual  Membkb  »ob  Firm  Torts. — 
Each  partner  is  the  agent  of  the  firm  while  engaged  in  the  prosecution 
of  the  partnership  business,  and  the  firm  is  liable  for  the  torts  of  each, 
if  committed  within  the  scope  of  his  agency. 

Physicoans — Malpbactiok  —  Survival  OF  Action  against  Partner. — 
When,  during  the  pendency  of  an  action  against  two  physicians,  as  part- 
ners, for  damages  caused  by  negligence  and  unskillfulness  in  setting  and 
treating  a  dislocated  shoulder,  one  of  them  dies,  the  action  abates  as 
against  his  personal  representative,  but  may  be  prosecuted  to  judgment 
against  the  surviving  partner. 

Physicians  —  Malpracticb  —  Evidencb  o»  Declaration  of  Deceased 
Partner.  —  In  an  action  against  the  surviving  member  of  a  firm  of  phy- 
sicians for  damages  for  malpractice,  the  plaintiff  may  describe  the  acta 
and  repeat  the  declarations  made  to  him  by  the  deceased  partner  while 
resetting  his  broken  shoulder,  and  while  treating  him  afterwards  for 
the  injury  sustained. 

Physicians  —  Malpractice  —  Exhibit  of  Injured  Limb  to  Jxtby.  —  In 
an  action  against  the  surviving  member  of  a  firm  of  physicians  for  dam- 
ages for  malpractice  in  resetting  a  shoulder,  the  plaintiff  may  exhibit  his 
shoulder  to  the  jury. 

Physicians  —  Malpractice  —  Evidence  as  to  Skill.  — In  an  action  against 
the  surviving  partner  of  a  firm  of  physicians  for  malpractice  in  resetting 
a  dislocated  shoulder,  evidence  that  the  deceased  partner,  who  set  the 
member,  was,  prior  to  and  at  that  time,  extensively  engaged  in  the  man- 
agement of  farms,  is  admissible  as  affecting  his  skill  and  knowledge  in 
his  profession. 

Physicians  —  Malpraoitob  —  When  Personal  Exabcination  may  be 
Refused.  —  In  an  action  against  a  physician  for  malpractice,  if  applica- 
tion is  seasonably  made,  the  plaintiff  may  be  required  to  submit  his  per- 
son to  a  reasonable  examination  by  competent  physicians  and  surgeons, 
when  necessary  to  ascertain  the  extent,  nature,  or  permanency  of  in- 
juries; but  where  the  application  is  not  made  until  after  the  close  of  the 
plaintiff 's  evidence,  and  no  reason  is  shown  for  the  delay,  it  is  not  error 
to  refuse  the  order,  especially  where  the  plaintiff  offers  to  submit  to  a 
private  examination  as  soon  aa  the  attendance  of  medical  experts  on  his 
behalf  can  be  secured. 

Expert  Evidence  —  Reference  to  Medical  Books.  —  A  medical  expert 
may  be  asked,  on  cross-examination,  whether  certain  statements  read 
from  a  book  were  not  made  by  certain  writers  on  surgery,  in  order  to 
test  the  learning  of  the  witness,  when  the  books  referred  to  are  approved 
authorities  upon  the  subjects  under  investigation. 

Trial  —  Instructions  not  Injurious.  —  An  improper  instmetion,  if  gen- 
eral, and  probably  as  injurious  to  one  side  as  the  other,  will  not  cause  a 
reversal  of  the  judgment,  in  the  absence  of  anything  to  indicate  that  it 
was  especially  applicable  to  the  appellant. 
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J.  IT.  Melletty  E.  H.  Bundy,  J.  Brown,  and  W.  A.  Brown,  for 
the  appellant. 

T.  B.  Redding,  D.  W.  Chambers,  J,  S.  Hedges,  and  C.  Roehlf 
for  the  appellee. 

Mitchell,  C.  J.  This  action  was  originally  instituted  by 
Isaac  Lowrey  against  Luther  W.  and  Frank  C.  Hess,  to  re- 
cover damages  for  an  injury  sustained  to  the  person  of  the 
plaintiflF,  alleged  to  have  been  caused  by  the  negligent  and 
unskillful  manner  in  which  the  defendants,  who  were  partners 
engaged  in  the  practice  of  medicine  and  surgery,  reset  and 
treated  the  plaintiff's  shoulder,  which  had  been  dislocated. 
Pending  the  action,  Luther  W.  Hess  died,  and  the  case  pro- 
ceeded to  judgment  against  his  personal  represenative  and 
surviving  partner  jointly.  On  appeal  to  this  court,  the  judg- 
ment was  reversed:  Boor  v.  Lowrey,  103  Ind.  468;  53  Am.  Rep. 
519,  and  note.  On  the  former  appeal,  we  arrived  at  the  con- 
clusion that,  even  though  the  action  was  in  form  ex  contractu, 
since  the  principal  or  only  damages  sought  to  be  recovered 
grew  out  of  an  injury  to  the  person,  the  action  would  not  sur- 
vive against  the  personal  representative  of  a  deceased  partner: 
Hegerich  v.  Keddie,  99  N.  Y.  258;  52  Am.  Rep.  25;  Ott  v.  Kauf- 
man, 68  Md.  56.  The  nature  of  the  damage  sued  for,  and  not 
the  nature  of  its  cause,  determines  whether  or  not  the  action 
survives:  Cutter  v.  Hamlen,  147  Mass.  471;  1  Chitty'g  Plead- 
ing, 101. 

The  case  is  here  on  a  second  appeal;  and  the  question  is 
now  presented,  whether  or  not  the  action  having  abated  against 
the  estate  of  the  deceased  partner,  it  can  be  prosecuted  to 
judgment  against  the  survivor. 

That  each  partner  is  the  agent  of  the  firm  while  engaged  in 
the  prosecution  of  the  parnership  business,  and  that  the  firm 
is  liable  for  the  torts  of  each,  if  committed  within  the  scope  of 
his  agency,  appears  to  be  well  settled:  Champlin  v.  Laytin,  18 
Wend.  407;  31  Am.  Dec.  382;  TucUr  v.  CoU,  54  Wis.  639; 
Fletcher  v.  Ingram,  46  Wis.  191;  Taylor  v.  Jones,  42  N.  H.  25; 
Schwahacker  v.  Riddle,  84  III.  517;  Story  on  Partnership,  sees. 
107,  166;  1  Bates  on  Partnership,  sec.  461.  "  It  follows,  from 
the  principles  of  agency,  coupled  with  the  doctrine  that  each 
partner  is  the  agent  of  the  firm  for  the  purpose  of  carrying  on 
its  business  in  the  usual  way,  that  an  ordinary  partnership  is 
liable  in  damages  for  the  negligence  of  any  one  of  its  members 
in  conducting  the  business  of  the  partnership":  Lindley  on 
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Partnership,  299.  Thus  in  Byrne  v.  Erwin,  23  S.  C.  226,  55 
Am.  Rep.  15,  which  was  an  action  against  two  physicians  for  an 
injury  resulting  from  the  negligent  and  unskillful  setting  of 
a  broken  arm,  it  was  held  that  the  act  of  one,  within  the  scope 
of  the  partnership  business,  was  the  act  of  each  and  all,  as 
fully  as  if  each  was  present  participating  in  all  that  was  done, 
and  that  each  partner  guarantees  that  the  one  in  charge  shall 
display  reasonable  care,  diligence,  and  skill,  and  that  the  fail- 
ure of  one  is  the  failure  of  all. 

It  is  contended,  however,  that  if  the  appellant  was  liable  at 
all,  he  was  only  liable  jointly  with  his  deceased  partner,  and 
that  the  action  having  abated  as  to  the  deceased  partner,  the 
case  falls  within  the  rule  that  where  one  or  more  of  the  joint 
plaintiffs  or  joint  defendants  dies,  the  action  shall  not  thereby 
be  abated  if  the  cause  of  action  survives,  but  if  the  cause  of 
action  is  one  that  does  not  survive,  then  the  death  of  either 
joint  plaintiff  or  joint  defendant  abates  the  whole  action: 
Meeh  v.  Ruffner,  2  Blackf.  23;  Williams  v.  Kent,  15  Wend. 
360. 

The  general  rule  established  by  the  cases  is,  that,  where 
several  persons  jointly  commit  a  tort  for  which  an  action  in 
form  ex  delicto  may  be  maintained,  without  reference  to  any 
contract  relation  between  the  parties,  the  plaintiff  has  his 
election  to  sue  all  or  any  one  of  those  engaged  in  the  wrongful 
act,  even  though  the  existence  of  a  contract  may  have  been 
the  occasion  or  furnished  the  opportunity  to  commit  the  act 
complained  of.  But  where  the  action  is  founded  on  a  joint 
contract,  and  is,  in  substance,  whatever  its  form  may  be,  to 
recover  damages  for  a  breach  of  the  contract  upon  which  the 
action  is  predicated,  all  those  jointly  liable  must  be  sued,  in 
case  all  are  alive  and  within  the  jurisdiction  of  the  court: 
Low  V.  Mumford,  14  Johns.  426;  7  Am.  Dec.  469;  Weall  v. 
King,  12  East,  452;  Whittaker  v.  Collins,  34  Minn.  299;  57 
Am.  Rep.  55;  1  Lindley  on  Partnership,  482;  Bishop  on  Non- 
contract  Law,  sec.  521;  Chitty's  Pleading,  469.  In  a  case 
like  the  present,  where  the  gravamen  of  the  action  is  tho^ 
breach  of  a  contract,  by  the  terms  of  which  two  persons  un- 
dertook, as  partners,  to  reset  the  plaintiff's  shoulder,  and 
to  treat  him  with  the  skill  and  diligence  ordinarily  displayed 
by  competent  surgeons,  and  the  action  is  not  maintainable 
without  referring  to  the  contract,  it  may  well  be,  even  though 
the  action  be  laid  in  tort,  that  the  non-joinder  of  one  of  them 
would  be  ground  for  a  plea  in  abatement:  Colly er  on  Part- 
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nership,  sec.  732;  Dicey  on  Parties,  455.  But  a  plea  in  abate- 
ment for  non-joinder  of  parties  must,  in  order  to  be  good, 
show  that  the  person  alleged  to  be  jointly  liable,  and  not 
sued,  is  living  and  subject  to  the  process  of  the  court:  Dillon 
V.  State  Bank,  6  Blackf.  5;  Wilson  v.  State,  6  Blackf  212; 
Bragg -V.  Wetzel,  5  Blackf.  95;  Levi  v.  Haverstich,  51  Ind.  236; 
Ferguson  v.  State,  90  Ind.  38;  Colly er  on  Partnership,  sec. 
741;  Merriman  v.  Barker,  121  Ind.  74.  If,  in  an  action 
against  partners  to  recover  damages  for  a  personal  injury 
growing  out  of  the  breach  of  a  contract,  it  is  necessary,  as  in 
ordinary  actions  ex  contractu,  to  join  all  the  partners,  it  must 
follow  that  upon  the  death  of  one,  notwithstanding  the  action 
may  abate  as  to  the  deceased  partner,  the  rule  applicable  to 
ordinary  actions  upon  contracts  against  partners  must  obtain. 
At  the  common  law  the  contract  of  partners  was  always 
treated  as  a  joint  agreement,  but  the  firm  creditors  could  not 
proceed  against  the  estate  of  a  deceased  partner,  because  the 
death  of  one  of  the  partners  extinguished  the  contract  as  to 
him,  leaving  it  in  force  as  the  separate  engagement  of  the 
survivor.  The  legal  remedy  of  the  creditor  was  thereafter 
confined  exclusively  to  the  surviving  partner,  except  as  the 
common  law  was  modified  by  statutes,  or  by  the  principles  of 
equity:  Sherman  v.  Kreul.  42  Wis.  33. 

The  right  to  sue  for  claims  due  the  firm,  as  well  as  the  lia- 
bility to  be  sued  for  claims  against  the  firm,  devolves  exclu- 
sively upon  the  surviving  partner:  Meek  v.  Ruffner,  2  Blackf. 
23;  McLain  v.  Carson,  4  Ark.  164;  37  Am.  Dec.  777;  Childs 
V.  Hyde,  10  Iowa,  294;  77  Am.  Dec.  113;  Emanuel  v.  Bird,  19 
Ala.  596;  54  Am.  Dec.  200;  2  Lindley  on  Partnership,  665. 

Upon  the  death  of  one  partner,  the  creditor  has  a  right  to 
collect  his  claim,  at  law,  from  the  survivor;  or  if  the  cause  of 
action  survives  against  the  personal  representative,  to  proceed 
in  the  manner  pointed  out  by  the  statute  against  the  estate  of 
the  deceased  partner:  Ralston  v.  Moore,  105  Ind.  243;  Kimball 
V.  Whitney,  15  Ind.  280;  Gere  v.  Clarke,  6  Hill,  350. 

If  a  partner  dies  pending  an  action  against  the  firm,  the 
death  being  suggested  on  the  record,  the  action  does  not 
abate,  but  may  proceed  to  judgment  against  the  surviving 
partner,  unless  the  cause  of  action  dies,  not  only  as  against 
the  personal  representative  of  the  deceased  partner,  but  as 
against  the  surviving  partner  also:  Williams  v.  Kent,  15  Wend. 
860;  Collyer  on  Partnership,  sec.  727;  Pomeroy's  Remedial 
Rights,  sees.  250,  251;  Bates  on  Partnership,  sec.  1055.    When 


Nov.  1889.]  Hess  v.  Lowrey.  859^ 

the  damages  sued  for  arise  out  of  an  injury  to  the  person  of 
the  plaintiff,  the  cause  of  action  dies  with  the  person  of  either 
party;  but  the  cause  of  action  dies  only  so  far  as  it  affects- 
the  liability  of  the  decedent  or  his  personal  representative. 
Neither  by  the  common  law  nor  under  the  statute  does  the 
cause  of  action  die  as  to  a  surviving  partner  or  defendant^ 
who,  as  we  have  seen,  remains  liable  for  all  claims  against 
the  firm:  King  v.  Bell,  13  Neb.  409;  8  Wait's  Actions  and  De-^ 
fenses,  502. 

While  the  members  of  the  firm  were  all  alive,  each  wa» 
liable  in  solido  as  principal,  the  firm  being,  in  law,  a  single 
entity;  upon  the  death  of  one  partner,  his  liability  was  ex- 
tinguished, but  the  surviving  partner,  as  the  sole  representa- 
tive of  the  firm,  continued  liable:  Shale  v.  Schantz,  35  Hun» 
622. 

It  is  only  where  the  cause  of  action  does  not  survive  in  favor 
of  or  against  either  of  the  joint  plaintfFs  or  defendants  that 
the  death  of  one  abates  the  whole  action. 

If  the  action  is,  as  doubtless  it  should  be,  regarded  as  a  suit 
quasi  ex  contractu  for  damages  for  an  injury  to  the  person^ 
occasioned  by  the  breach  of  a  joint  contract,  the  death  of  one 
of  the  defendants  simply  severed  the  joint  liability,  and  ex- 
tinguished the  claim  against  the  decedent,  while  it  continued 
in  full  force  as  to  the  survivor.  If  the  action  is  regarded  as 
purely  in  tort,  as  where  the  injury  was  willful  and  inten- 
tional, then  the  liability  of  the  defendants  may  be  joint  and 
several,  and  the  death  of  one  does  not  abate  the  action  as  ta 
the  other:  Collyer  on  Partnership,  6th  ed.,  1079,  note.  The 
death  of  one  partner  in  no  wise  afiects  the  liability  of  the  sur- 
vivor, who,  upon  the  happening  of  that  event,  becomes  indi- 
vidually liable  to  make  good  the  joint  undertaking  of  both. 

Ordinarily,  in  actions  ex  delicto,  where  the  liability  arises 
from  the  misconduct  or  wrongful  act  of  the  parties,  each  i» 
liable  for  all  the  consequences,  and  there  is  no  right  to  enforce 
contribution;  but  this  rule  does  not  apply  between  partners- 
unless  the  liability  resulted  from  a  meditated  or  willful  wrong 
intentionally  inflicted  by  the  one  seeking  to  enforce  contribu- 
tion: Armstrong  Co.  v.  Clarion  Co.,  66  Pa.  St.  218;  5  Am.  Rep.. 
368;  Pearson  v.  Skelton,  1  Mees.  &  W.  504;  Jacobs  v.  Pollard^ 
10  Gush.  287;  57  Am.  Dec.  105;  Acheson  v.  Miller,  2  Ohio  St. 
203;  59  Am.  Dec.  663;  Bailey  v.  Bussing,  28  Conn.  455;  4 
Am.  &  Eng.  Ency.  of  Law,  12,  13;  Lindley  on  Partnership,, 
771. 
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That  the  caase  of  action  died  as  to  Luther  W.  Hess  does 
not  at  all  affect  the  question  of  the  right  of  contribution  be- 
tween the  survivor  and  his  personal  representative.  The  right 
of  contribution  grows  out  of  the  partnership  relation,  and  rests 
upon  the  implied  obligation  of  each  partner  to  contribute  in 
proportion  to  the  liquidation  of  all  partnership  liabilities,  un- 
less the  liability  arose  out  of  an  intentional  tort  committed 
by  the  partner  asking  contribution.  That  the  right  of  contri- 
bution exists  affords  a  persuasive  reason  for  holding  that  the 
action  may  be  maintained  against  the  surviving  partner. 

From  every  point  of  view  the  conclusion  follows  that  the 
cause  of  action  did  not  die  as  to  both  partners  because  one 
member  of  the  firm  died,  and  that  the  proceeding  to  judgment 
against  the  survivor  was  not  of  itself  erroneous. 

The  court  permitted  the  plaintiff  to  testify  as  a  witness  in 
his  own  behalf,  as  a  matter  of  right,  and  to  describe  the  acts 
and  repeat  declarations  made  to  him  by  Luther  W.  Hess,  de- 
ceased, while  engaged  in  resetting  his  shoulder,  and  while 
treating  him  afterwards  for  the  injury  sustained.  It  is  in- 
sisted that  this  testimony  was  improperly  admitted,  because 
the  declarations  were  not  made  in  the  presence  of  the  defend- 
ant, and  for  the  further  reason  that  the  testimony  falls  within 
the  prohibition  of  section  498,  Revised  Statutes  of  1881.  The 
declarations  were  made  by  a  partner  while  engaged  in  the 
business  of  the  firm,  and  they  were  therefore  admissible  on 
the  ground  that  the  law  implies  an  agency  on  the  part  of 
each  partner  to  bind  the  firm  in  respect  to  transactions  per- 
taining to  the  business  of  the  firm  when  the  declarations  are 
made  during  the  progress  of  the  partnership  business  to  which 
they  pertain:  Boor  v.  Lowrey,  103  Ind.  468;  53  Am.  Rep.  519; 
Williams  v.  Lewis,  115  Ind.  45;  7  Am.  St.  Rep.  403,  and  cases 
cited.  After  some  hesitation  we  have  concluded  that  the  tes- 
timony does  not  fall  within  the  prohibition  of  the  statute: 
Durham  v.  Shannon,  116  Ind.  403;  9  Am.  St.  Rep.  860. 

As  we  have  already  seen,  upon  the  death  of  Luther  W.  Hess, 
the  plaintiff's  cause  of  action  died, —  became  extinguished  as 
to  the  decedent.  The  only  cause  of  action  remaining  was  that 
which  existed  against  the  appellant,  and  while  the  transaction 
with  the  decedent  is  incidentally  involved,  his  estate  is  not 
concluded  by  the  judgment  in  the  present  case.  Even  though 
the  appellant  may  be  entitled  to  enforce  contribution  from  the 
estate,  that  right  cannot  be  regarded  as  settled  by  this  judg- 
ment. 
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It  was  not  error  to  permit  the  plaintiff  below  to  exhibit  his 
shoulder  to  the  jury.  The  jury  were,  after  seeing  the  condition 
it  was  in,  better  able  to  apply  the  evidence  of  the  witnesses. 
It  is  settled  by  the  decisions  of  this  court  that  evidence  such 
as  that  complained  of  is  admissible:  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Louisville  etc.  Ry  Co.  v.  Wood^  113  Ind. 
544,  and  cases  cited;  Hart  v.  State^  15  Tex.  App.  202;  49  Am. 
Rep.  188. 

It  appeared  at  the  trial  that  the  plaintiff's  shoulder  had 
been  reduced,  or  reset,  principally  by  Dr.  Luther  W.  Hess, 
the  father  of  appellant.  For  the  purpose  of  affecting  the 
knowledge  and  skill  of  the  surgeon  who  set  the  shoulder, 
the  court  permitted  the  plaintiff  to  prove,  by  the  cross-exam- 
ination of  the  appellant,  that  his  father  was  extensively  en- 
gaged in  farming  at  and  prior  to  the  time  of  the  injury,  and 
that  he  devoted  a  considerable  share  of  his  time  to  the  man- 
agement of  several  farms.  The  appellant  complains  that  this 
evidence  tended  to  prove  that  Dr.  Hess  was  wealthy,  and  that 
it  was  therefore  incompetent,  as  tending  to  incline  the  jury  to 
give  enchanced  damages. 

The  evidence  was  not  admitted  for  the  purpose  of  showing 
the  relative  pecuniary  condition  of  the  parties.  It  would  have 
been  clearly  incompetent  for  any  such  purpose.  It  was,  how- 
ever, entirely  competent,  as  tending  to  show  that  one  who  un- 
dertook to  perform  professional  services  requiring  peculiar 
skill  and  knowledge,  as  well  as  constant  study  and  close  ap- 
plication, was  devoting  himself  principally  to  some  other  avo- 
tion. 

After  the  plaintiff  had  closed  his  evidence  in  chief,  and 
while  the  appellant  was  examining  a  medical  expert  as  a 
witness,  he  asked  the  court  to  order  the  plaintiff  below  to 
submit  to  a  private  examination  by  the  appellant's  medical 
experts.  The  court  refused  to  make  the  order,  the  plaintiff 
having  offered  to  submit  to  an  examination  in  the  presence  of 
the  jury,  or  to  a  private  examination  on  the  next  morning,  or 
as  soon  as  he  could  secure  the  presence  of  his  own  expert 
witnesses. 

It  is  undoubtedly  true  that  the  court  may,  in  its  discretion, 
in  a  proper  case,  if  application  is  seasonably  made,  require  the 
plaintiff  to  submit  his  person  to  a  reasonable  examination  by 
competent  physicians  and  surgeons,  when  necessary,  to  ascer- 
tain the  nature,  extent,  and  permanency  of  injuries;  but  where 
the  application  is  not  made  until  after  the  close  of  the  plain- 
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tiff's  evidence,  and  no  reason  is  shown  for  the  delay  in  making 
the  application,  it  will  not  be  error  to  refuse  the  order,  espe- 
cially where  the  plaintiff  offers  to  submit  to  a  private  examina- 
tion as  soon  as  the  attendance  of  medical  experts  on  his  behalf 
can  be  secured:  White  v.  Milwaukee  City  R'y  Co.,  61  Wis.  536; 
50  Am.  Rep.  154;  Miami  etc.  Turnpike  Co.  v.  Bailey^  37  Ohio  St. 
104;  Schroeder  v.  Chicago  etc.  R.  R.  Co.,  Al  Iowa,  375;  Shaw  v. 
Van  Rensselaer,  60  How.  Pr.  143;  Shepard  v.  Missouri  Pac.  K'y 
Co.,  85  Mo.  629;  55  Am.  Rep.  390;  Atchison  etc.  R.  R.  Co.  v. 
Thul,  29  Kan.  466;  44  Am.  Rep.  659;  10  Am.  &  Eng.  R.  R. 
Cas.  783;  Thonjpson  on  Trials,  sec.  859. 

Complaint  is  also  made  that  the  court  erred  in  admitting  in 
evidence  extracts  from  certain  books  or  treatises  on  surgery. 
It  does  not  appear  that  extracts  from  the  books  were  read  ia 
evidence,  or  admitted  in  evidence  as  such. 

In  the  cross-examination  of  a  medical  expert,  the  witness 
was  asked  whether  certain  statements  were  not  made  by  cer- 
tain writers  on  surgery,  the  statement  referred  to  being  read 
from  a  book  held  by  counsel  as  part  of  the  question.  It  is 
recognized  as  a  proper  method  of  cross-examination,  in  order 
to  test  the  learning  of  a  witness,  who  testifies  as  an  expert,  to 
refer  to  books  of  approved  authority  upon  the  subjects  under 
investigation:  City  of  Ripon  v.  Bittel,  30  Wis.  614;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Ellis,  89  HI.  516;  Pinney  v.  Cahill,  48 
Mich.  584;  State  v.  Wood,  53  N.  H.  484;  Rogers  on  Expert 
Testimony,  sees.  181, 182. 

The  opinion  of  a  witness  may  be  tested  by  a  cross-examin- 
ing counsel  by  reading  from  medical  books:  2  Best  on  Evi- 
dence, 882-884.  Medical  books  may  be  read  to  the  jury, 
not  for  the  purpose  of  proving  the  substantial  facts  therein 
stated,  but  to  discredit  the  testimony  of  experts  who  refer  to 
books  as  authority  for  or  in  support  of  their  opinions:  Pinney 
V.  Cahill,  48  Mich.  584. 

Among  other  things,  the  court  charged  the  jury  that  "  the 
credit  and  weight  that  should  be  attached  to  the  testimony  of 
a  witness  depends  upon  his  ....  disinterestedness  in  the 
result  of  the  suit,  and  his  freedom  from  bias  or  prejudice. 
Wherever  a  witness  is  lacking  in  any  of  these  respects,  it 
tends,  in  a  greater  or  less  degree,  to  weaken  the  force  of  his 
testimony." 

This  instruction  borders  upon  the  very  edge  of  propriety^ 
and  while  it  applies  alike  to  the  testimony  of  both  parties, 
both  having  testified  as  witnesses,  yet  if  it  had  been  pointed 
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out  to  us,  or  if  we  could  discover  that  there  waa  any  serious 
conflict  between  the  testimony  of  the  appellant  and  any  other 
witness,  on  any  material  point,  we  should  feel  constrained  to 
reverse  the  judgment.  Instructions  such  as  the  one  in  ques- 
tion have  so  often  been  the  subject  of  animadversion,  that 
courts  should  not  put  their  judgments  in  jeopardy  by  putting 
such  charges  in  the  record:  Union  Mut.  Life  Ins.  Co.  v.  5t*- 
ehanan,  100  Ind.  63,  82;  Dodd  v.  Moore,  91  Ind.  522;  Woollen 
V.  Whitacre,  91  Ind.  502;  Kline  v.  Lindsey,  110  Ind.  337,  and 
cases  cited.  Without  in  any  wise  approving  the  instruction, 
since  it  was  general,  and  may  have  been  as  injurious  to  one 
side  as  the  other,  we  cannot  reverse  the  judgment,  in  the  ab- 
sence of  anything  to  indicate  that  it  was  especially  applicable 
to  the  appellant. 

Some  of  the  other  instructions  are  subjected  to  criticism. 
We  have  considered  the  objections  urged,  and  do  not  find  tbem 
objectionable. 

The  judgment  is  affirmed,  with  costs. 


Abatembnt  ot  AcnoKs  bt  Dkath  of  defendant:  Note  to  Boor  r.  Lowrep, 
63  Am.  Rep.  526-539. 

Partnbrship —  Phtsioiams.  —  All  the  members  of  a  firm  of  phyrioians  are 
liable  for  the  malpractice  of  any  one  of  them:  WhUtaier  r.  ColUns,  34  Minn. 
299;  57  Am.  Rep.  55;  note  to  ffyme  v.  Sndn,  55  Am.  Rep.  18,  19. 

ExAMiNATiOK  OF  Onb's  Person.  —  As  to  when,  and  when  not,  the  court 
may  compel  a  party  to  submit  to  an  examination  of  his  person:  Sidekum  v. 
Wabash  etc  R'y  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  649,  and  note  654-657; 
Kern  v.  Bridwell,  119  Ind.  226;  12  Am.  St.  Rep.  409,  and  note;  Richmond  etc 
R.  R.  Co.  y.  Childrfsa,  82  Ga.  719;  14  Am.  St.  Rep.  189,  and  note;  Anonff 
tnoua,  89  Ala.  291;  18  Am.  St.  Rep. 

ExPBBT  Testimony  as  to  Mbdioal  Qubstioms,  Obke&au.t:  8m  note  t» 
Bammondv.  Woodman,  66  Am.  Deo.  234-239. 


864  Gaseell  v.  Viquesnet.  [Indiana, 

GaSKBLL    V,    VlQUBSNET. 

[122  IHDIAMA,  344.1 

MoVraAOKS — MORTOAGBB,  WHBN  NOT  ChAROBABLB  WITH  ReNTS  AlfD  ProiTTS. 
— To  charge  a  mortgagee  with  rents  and  profits,  it  must  be  shown  that 
he  has  occupied  the  mortgaged  premises  under  his  mortgage.  If  the 
title  of  the  mortgagor  has  been  divested,  and  the  mortgagee  has  been  in 
possession  under  a  title  derived  from  the  mortgagor,  he  ia  not  chargeable 
with  SQoh  rents  and  profits. 

MOBTOAQBS  —  PURCHASKR  AT  FORBOLOS(TRK,  WHEN   NOT  LlABLB  TO   JcNIOB 

MoBTOAQEB  FOR  Rbnts  AND  PROFITS.  —  A  purchaser  at  a  foreclosure  sale 
who  afterwards  becomes  the  owner  of  the  mortgaged  premises  by  con- 
veyance from  the  assignee  in  bankruptcy  of  the  mortgagor  is  not  liable 
for  the  rents  and  profits  to  a  junior  mortgagee  not  made  a  party  to  the 
foreclosure  proceedings. 

MoRTQAQES  —  Remts  AND  PROFITS  —  EviDENOB.  — In  an  action  by  a  junior 
mortgagee,  not  made  a  party  to  a  foreclosure,  to  recover  the  rents  and 
profits  of  the  mortgaged  premises  from  the  purchaser  at  a  foreclosure 
sale,  the  deed  executed  by  the  assignee  of  the  mortgagor  in  bankruptcy 
to  such  purchaser  is  admissible  in  evidence  to  show  his  possession  as 
owner,  and  not  as  mortgagee,  and  in  such  action  evidence  of  the  value  of 
the  rents  and  profits  of  the  premises  is  not  admissible. 

MoBTaAOES  —  Redemption  —  Rights  of  Junior  Mortoaoeb. — Where  a 
junior  mortgagee  desires  to  redeem  from  a  sale  on  a  senior  mortgage,  he 
may  do  so,  where  he  was  not  made  a  party  to  the  foreclosure  suit,  with- 
oat  paying  the  costs  of  such  suit. 

IfORTOAQES — RbDEHPTION  BT  JUNIOB   MORTQAOBB — INTEREST. — A  juulof 

mortgagee  seeking  to  redeem  should  be  compelled  to  pay  the  same  rate 
of  interest  to  the  date  of  redemption  as  that  drawn  by  senior  liens. 

L.  A.  Bamett^  for  the  appellant. 

O.  C.  Harvey  and  L.  M.  Campbell,  for  the  appellees. 

Coffey,  J.  On  the  thirtieth  day  of  August,  1876,  Jules  A. 
Viquesney  and  wife  executed  to  George  W.  Robinson  a  mort* 
gage  on  real  eotate  in  Danville,  Hendricks  County,  Indiana,  to 
secure  the  payment  of  a  promissory  note  for  the  sum  of 
$1,446.76,  which  mortgage  was  duly  recorded.  Prior  to  said 
date,  the  said  Jules  A.  Viquesney  had  executed  two  other 
mortgages  upon  the  same  real  estate,  one  to  Enion  Singer  and 
another  to  Tracy  and  Bingham,  the  last  named  being  the 
senior  mortgage  on  said  real  estate. 

The  mortgage  executed  to  Singer  was  foreclosed  in  the  Hen- 
dricks circuit  court,  and  the  property  therein  described  bid 
in  by  John  N.  Shirley  and  William  N.  Crabb  for  the  sum  of 
$973.93,  and  on  the  twenty-eighth  day  of  May,  1878,  they  re- 
ceived a  sherifiF's  deed  therefor.  George  W.  Robinson  was  not 
made  a  party  to  the  suit  to  foreclose  this  mortgage. 

The  appellant  subsequently  became,  and  now  is,  the  owner 
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of  the  note  and  mortgage  executed  to  the  said  Robinson,  and 
now  prosecutes  this  suit  for  the  purpose  of  being  allowed  to 
redeem  from  the  sale  on  the  Singer  mortgage,  and  to  charge 
the  said  Shirley  and  Crabb  with  the  rents  and  profits  of  said 
real  estate  during  the  time  they  have  held  and  been  in  posses- 
sion of  the  same.  Crabb  has  conveyed  his  interest  in  the 
property  to  Shirley.     The  appellee  Shirley  answered:  — 

1.  That  he  was  the  owner  in  fee  of  the  land  described  in  the 
complaint,  having  purchased  the  same  of  Thomas  J.  Gofer, 
assignee  in  bankruptcy  of  the  said  Jules  A.  Viquesney,  on  the 
twentieth  day  of  June,  1877,  and  having  received  a  deed  there- 
for from  said  Gofer  as  such  assignee,  the  said  Viquesney  hav- 
ing previously  been  adjudged  a  bankrupt  by  the  United  States 
district  court  for  the  state  of  Indiana;  that  he  also  held  title 
to  said  real  estate  under  a  sheriff's  deed  therefor,  executed  by 
the  sheriff  of  Hendricks  Gounty  on  the  twenty-eighth  day  of 
May,  1878,  which  deed  was  executed  to  him  on  a  sale  of  said 
premises  by  the  sheriff  of  said  county  in  the  foreclosure  pro- 
ceeding, set  out  in  the  complaint,  on  the  Singer  mortgage;  and 
that  the  mortgage  executed  to  the  said  George  W.  Robinson, 
which  the  appellant  is  now  seeking  to  foreclose,  was  executed 
without  any  consideration,  and  for  the  purpose  of  cheating^ 
hindering,  and  delaying  the  creditors  of  the  said  Viquesney. 

The  second  paragraph  avers  that  the  mortgage  in  suit  was 
given  as  an  indemnity,  and  that  said  Robinson  had  never  been 
damaged,  or  compelled  to  pay  the  debt  against  which  the 
mortgage  was  given  to  secure  him. 

3.  In  the  third  answer  to  so  much  of  the  complaint  as  de- 
mands and  requires  him  to  account  for  the  rents  and  profits 
of  the  real  estate  described  in  the  complaint,  he  averred  that 
he  was  the  owner  in  fee  of  the  real  estate  described  in  the  com- 
plaint, by  virtue  of  a  judicial  sale  made  of  the  same  by  order 
of  the  district  court  of  the  United  Slates  for  the  district  of  the 
state  of  Indiana,  on  the  twentieth  day  of  June,  1877,  by  one 
Thomas  J.  Gofer,  who  was  the  assignee  in  bankruptcy  of  the 
said  Jules  A.  Viquesney,  the  said  Viquesney  having,  prior 
thereto,  been  duly  adjudged  a  bankrupt  by  said  court,  upon 
proper  petition;  that  the  said  Gofer  executed  to  him  a  deed  for 
said  real  estate,  which  was  duly  confirmed  by  said  district 
court;  that  he  is  also  the  owner  of  said  real  estate,  and  holds 
title  thereto  by  virtue  of  a  sheriff's  deed,  executed  to  him  by 
the  sheriff  of  Hendricks  Gounty,  Indiana,  on  the  twenty-eighth 
day  of  May,  1878,  pursuant  to  a  sale  of  said  real  egtate,  in  the 
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foreclosure  proceedings  on  the  Singer  mortgage,  set  up  in  the 
complaint. 

This  answer  also  sets  up  the  mortgage  executed  by  Viques- 
ney  to  Tracy  and  Bingham;  alleges  the  foreclosure  of  the  same 
in  the  district  court  of  the  United  States  for  the  district  of  In- 
diana; and  the  payment  of  the  sum  of  $1,266.74  by  the  appel- 
lee in  satisfaction  thereof  to  protect  his  title. 

The  appellee  Shirley  also  filed  a  cross-complaint,  in  which 
he  set  up  the  amount  paid  at  the  sheriflF's  sale  on  the  Singer 
mortgage,  and  the  amount  paid  to  discharge  the  Tracy  and 
Bingham  mortgage  and  decree,  and  asked  to  be  allowed  there- 
for in  the  event  a  decree  was  entered  permitting  the  appellant 
to  redeem. 

The  court  overruled  a  denourrer  to  this  answer,  and  the 
appellant  excepted. 

Upon  issues  formed,  the  cause  was  tried  by  the  court,  who 
entered  a  finding  and  decree  that  the  appellant  was  entitled 
to  redeem  the  property  covered  by  the  Robinson  mortgage, 
upon  payment  to  the  appellee  Shirley  of  the  sum  of  $3,992. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  she  excepted. 

The  errors  assigned  are:  1.  That  the  court  erred  in  over^ 
ruling  the  appellant's  demurrer  to  the  first  and  second  para- 
graphs of  the  answer  of  the  appellee  Shirley;  2.  That  the 
court  erred  in  overruling  the  appellant's  demurrer  to  the  third 
paragraph  of  the  answer  of  Shirley;  3.  That  the  court  erred 
in  overruling  the  appellant's  motion  for  a  new  trial. 

As  the  appellant  does  not  discuss  the  first  assignment  of 
error,  the  same  may  be  regarded  as  waived. 

The  first  objection  urged  against  the  third  paragraph  of 
the  answer  is,  that  it  attempts  to  answer  the  whole  com- 
plaint, and  that  it  can,  at  most,  amount  to  an  answer  to  so 
much  of  the  complaint  as  seeks  to  require  the  appellee  Shir- 
ley to  account  for  rents  and  profits.  Counsel  is  in  error  in 
assuming  that  the  answer  attempts  to  answer  the  whole 
complaint.  It  is  addressed  to  so  much  of  the  complaint  only, 
as  we  understand  the  plea,  as  seeks  to  charge  the  appellee 
with  the  rents  and  profits  of  the  mortgaged  premises  during 
the  time  he  occupied  them.  The  question  is  therefore  pre- 
sented as  to  whether  the  answer  contains  facts  sufficient  to 
bar  the  appellant's  claim  for  rents  and  profits  of  the  mori> 
gaged  premises. 

It  is  believed  to  be  the  universal  rule,  in  all  cases  where 
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the  mortgagee  takes  and  retains  possession  of  the  mortgaged 
premises  under  his  mortgage,  that  he  must  account  for  the 
rents  and  profits  received  by  him  from  the  premises  while  he 
holds  the  same  under  his  mortgage:  2  Jones  on  Mortgages, 
4th  ed.,  sec.  1114;  Troost  v.  Davis,  31  Ind.  34;  Hannon  v. 
Hilliard,  83  Ind.  362;  Arnold  v.  Cord,  16  Ind.  177;  Taylor  v. 
Conner,  7  Ind.  115. 

Such  rule,  in  the  absence  of  some  statute  upon  the  subject, 
rests  upon  the  reasonable  doctrine  that  while  the  mortgagee 
is  the  holder  of  the  legal  title  to  the  mortgaged  premises,  he 
holds  such  title,  nevertheless,  subject  to  the  equitable  right  of 
the  mortgagor  to  pay  the  debt,  and  thus  destroy  or  put  an  end 
to  his  legal  title;  and  that  the  mortgagee  is  entitled  to  no 
more  than  his  debt,  which  the  mortgage  was  intended  to 
secure.  Hence  it  is  that  when  the  mortgagor  desires  to  re- 
deem from  a  mortgagee  who  has  been  in  the  possession  of  the 
mortgaged  premises  under  his  mortgage,  he  has  the  right,  in 
a  court  of  equity,  to  call  upon  the  mortgagee  to  account  for 
the  amount  received  by  way  of  rents  and  profits,  for  the  pur- 
pose of  determining  how  much,  if  anything,  ie  required  in 
order  to  discharge  the  mortgage  debt. 

This  doctrine  extends  to  cases  where  there  has  been  an  at- 
tempt to  sell  the  premises  under  the  mortgage,  where  such 
sale  is  defective,  and  does  not  divest  the  title  of  the  mortgagor: 
Hannon  v.  Hilliard,  83  Ind.  362. 

This  right  to  compel  an  accounting  for  rents  and  profits 
extends  also  to  a  junior  encumbrancer.  He  may  compel  a 
senior  mortgagee,  who  has  been  in  possession  under  his  mort- 
gage, to  account,  to  the  same  extent  and  in  the  same  manner 
as  the  mortgagor  might  compel  an  accounting.  His  right  to 
compel  such  an  accounting  does  not  rest  upon  any  obligation 
of  the  senior  mortgagee  to  him,  for  there  is  no  contract  be- 
tween them;  but  it  rests  upon  the  fact  that  the  senior  mort- 
gagee is  under  obligation  to  the  mortgagor  to  account,  and 
that  by  reason  of  his  junior  lien  he  has  the  right,  in  equity,  to 
stand  in  the  place  of  the  mortgagor,  and  compel  the  applica- 
tion of  the  rents  and  profits  to  the  satisfaction  of  the  senior 
mortgage. 

The  junior  mortgagee  has  no  right,  therefore,  to  compel  an 
accounting  where  the  mortgagor  has  no  such  right,  for  it  is 
through  the  mortgagor,  and  the  equity  existing  between  him 
and  the  senior  mortgagee,  that  he  is  enabled  to  compel  an 
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application  of  the  rents  and  profits  to  the  satisfaction  of  the 
senior  mortgage. 

For  these  reasons,  it  is  well  settled  that,  in  order  to  charge 
a  mortgagee  with  rents  and  profits,  it  must  be  shown  that  he 
has  occupied  the  mortgaged  premises  under  his  mortgage.  If 
the  title  of  the  mortgagor  has  been  divested,  and  the  mort- 
gagee has  been  in  possession  under  a  title  derived  from  the 
mortgagor,  he  is  not  chargeable  with  the  rents  and  profits  of 
the  mortgaged  premises:  2  Jones  on  Mortgages,  4th  ed.,  sees. 
1114-1120;  Daniel  v.  Coker,  70  Ala.  260;  Hart  v.  C/ia««,  46 
Conn.  207;  Van  Duyne  v.  Shann,  41  N.  J.  Eq.  312;  Catterlin 
V.  Armstrong,  79  Ind.  514;  Catterlin  v.  Armstrong,  101  Ind. 
258;  Johnson  v.  Hosfordf  110  Ind.  572;  Renard  v.  Brown,  7 
Neb.  449. 

In  the  case  of  Catterlin  v.  Armstrong,  79  Ind.  514,  it  was 
said  by  this  court  that  "a  purchaser  at  a  foreclosure  sale,  de- 
fective because  a  junior  mortgagee  was  not  made  a  party, 
upon  a  subsequent  redemption  by  the  latter,  must  account  for 
the  rents  and  profits,  if  such  sale  operates  merely  as  an  as- 
signment of  the  first  mortgage.  But  if  the  sale  operates  not 
only  as  an  assignment  of  a  prior  mortgage,  but  as  a  foreclos- 
ure of  the  equity  of  redemption,  subject  to  the  junior  mort- 
gage, the  purchaser  standing  in  the  place  of  the  mortgagor  or 
owner  of  the  premises  is  not  liable  to  account  for  rents  or 
profits." 

It  follows  from  what  we  have  said,  and  from  the  authorities 
above  cited,  that  the  third  paragraph  of  the  answer  of  the 
appellee  Shirley  was  sufficient  to  bar  the  appellant's  com- 
plaint in  so  far  as  it  sought  to  compel  the  former  to  account 
for  the  rents  and  profits  of  the  mortgaged  premises.  It  dis- 
closes the  fact  that  the  title  of  the  mortgagor,  Viquesney,  had 
been  divested  and  vested  in  the  appellee  Shirley.  As  Shir- 
ley held  in  the  capacity  of  owner  of  the  premises,  and  not 
as  mortgagee,  he  was  not  liable  to  account  for  rents  and 
profits. 

The  case  of  Murdoch  v.  Ford,  17  Ind.  52,  is  in  seeming  con- 
flict with  the  later  case  of  Catterlin  v.  Armstrong,  79  Ind.  614. 

In  so  far  as  it  seems  to  hold  that  a  purchaser  at  a  fore- 
closure sale,  which  divests  the  title  of  the  mortgagor,  is  liable 
for  rents  and  profits  to  a  junior  mortgagee,  the  same  is  dis- 
approved. 

The  court  did  not  err  in  refusing  to  permit  the  appellant  to 
prove  the  value  of  the  rents  and  profits  of  the  mortgaged  prem- 
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ises,  as  it  was  admitted  on  the  trial  that  the  title  of  the  mort^ 
gagor  had  been  extinguished  before  the  appellee  Shirley  took 
possession.  The  assignment  in  bankruptcy  divested  his  title, 
and  vested  it  in  the  assignee,  who  by  his  deed  vested  it  in 
Shirley.  Nor  do  we  think  the  court  erred  in  admitting  in 
evidence  the  deed  executed  by  the  assignee  in  bankruptcy  to 
Shirley.  It  tended  to  support  the  allegations  in  the  appel- 
lee's answer,  and  to  prove  that  Shirley  was  in  possession  as- 
owner,  and  not  as  mortgagee. 

It  is  earnestly  insisted,  however,  that  the  circuit  court 
erred  in  fixing  the  amount  to  be  paid  by  the  appellant  in 
order  to  redeem.  It  is  insisted  that,  in  ascertaining  the 
amount  to  be  paid,  the  court  not  only  allowed  the  amount 
due  on  the  Singer  mortgage  and  the  Tracy  and  Bingham 
mortgage,  but  that  it  allowed,  also,  the  costs  made  in  the  fore- 
closure of  both  of  said  mortgages. 

It  seems  to  be  too  well  settled  to  admit  of  controversy  that 
where  a  junior  mortgagee  desires  to  redeem  from  a  sale  on  a. 
senior  mortgage,  he  may  do  so,  where  he  was  not  made  a- 
party  to  the  foreclosure  suit,  without  paying  the  costs  of  such, 
suit. 

Where  he  is  not  made  a  party,  the  foreclosure  is,  as  to  him, 
a  mere  nullity.  He  is  only  required  to  pay  the  mortgage 
debt,  with  interest:  McKernan  v.  iVe^,  43  Ind.  503;  Hasselman 
V.  McKernan,  50  Ind.  441;  Hosford  v.  Johnson,  74  Ind.  479; 
Shirk  V.  Andrews,  92  Ind.  509;  Curtis  v.  Gooding,  99  Ind.  45; 
Daugherty  v.  Deardorf,  107  Ind.  627;  Nesbit  v.  Hanway,  87 
Ind.  400. 

There  is  no  allegation  in  the  complaint  in  this  case  as  to 
the  amount  due  on  the  Singer  mortgage,  nor  is  there  any  al- 
legation as  to  the  amount  due  on  the  mortgage  executed  to 
Tracy  and  Bingham. 

It  is  somewhat  difficult  to  ascertain  from  the  evidence  in 
the  record  the  exact  amount  due  on  these  senior  liens.  As 
the  appellant  desired  to  redeem  by  the  payment  of  a  sum  less 
than  the  face  of  these  claims,  it  was  her  duty  to  exhibit  to 
the  court  trying  the  cause  the  exact  state  of  the  accounts. 
However,  it  is  sufficient  to  say  in  this  case  that  it  does  not 
appear  on  the  face  of  the  record  before  us  that  the  costs  of 
foreclosing  these  senior  liens  are  included  in  the  amount  which 
the  court  adjudged  against  the  appellant  as  the  amount  neces- 
sary to  be  paid  for  the  redemption  of  the  mortgaged  premises. 
As  these  senior  liens  drew  interest  at  the  rate  of  ten  per  cent 
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per  annum,  it  was  proper  to  count  interest  at  that  rate  to  the 
-date  of  the  trial. 

We  find  no  error  in  the  record. 

Judgment  affirmed.  

Thb  casb  of  Watts  V.  Julian,  122  Ind.  124,  was  commenced  by  Jalian 
Bgainst  I.  P.  Watts,  Ann  E.  Watts,  C.  W.  Diggs,  J.  R.  Jackson,  guardian  of 
James  Moorman,  an  insane  person,  and  James  Moorman,  to  redeem  certain 
real  estate,  and  to  have  a  sheriffs  deed  of  the  same  declared  null  and  void, 
and  set  aside.  The  complaint  alleged  that  in  January,  1874,  one  Harpers 
bought  of  one  Macy  the  land  in  dispute,  and  executed  to  him  a  mortgage 
"thereon  to  secure  the  payment  of  three  promissory  notes,  all  of  which  were 
paid  by  Harpers  except  the  last,  which,  together  with  the  mortgage,  was 
assigned  to  C.  W.  Diggs.  Harpers  then,  on  November  23,  1874,  conveyed 
4he  land  to  L  P.  Watts,  subject  to  said  mortgage,  and  the  latter  conveyed, 
<«n  December  1,  1874,  the  south  half  of  the  land  to  Julian,  Bradbury,  and 
-Julian,  bat  retained  the  north  half  of  the  land  himself.  On  March  17,  1876, 
.Bradbury  conveyed  his  interest  to  Julian  and  Julian.  On  January  15,  1877, 
'C.  W.  Diggs  brought  suit  to  foreclose  his  mortgage,  making  Harpers  and 
wife.  Watts  and  wife,  J.  B.  Julian  and  wife,  and  others,  parties  defendant, 
but  did  not  make  the  plaintiff,  Julian,  a  party,  though  he  was  entitled  to  an 
nudivided  one  half  of  the  south  one  half  of  the  land. 

Without  notice  to  plaintiff,  Diggs  foreclosed  on  the  whole  of  the  land,  the 
-decree  directing  that  the  north  half  thereof  be  first  sold  to  satisfy  the  judg- 
ment On  April  17,  1877,  the  whole  of  the  land  was  sold  to  Diggs  at  fore- 
closure sale,  and  he  afterwards  received  his  sheriff's  deed  therefor,  and  on 
May  24,  1881,  conveyed  the  whole  to  James  Moorman,  who  still  owns  the 
same.  The  complaint  further  averred  that  the  north  half  of  the  land  was  of 
sufficient  value  to  pay  the  whole  of  the  mortgage;  that  J.  R.  Jackson  is  the 
guardian  of  James  Moorman,  &a  insane  person;  that  the  foreclosure  proceed- 
ings by  Diggs  were  binding  on  all  the  parties  thereto;  and  prayed  an  account- 
ing against  Diggs  and  Moorman,  that  the  amount  required  to  redeem  might 
be  ascertained,  and  a  decree  rendered  ordering  the  sale  of  the  north  half  of 
♦he  land  to  pay  the  sum  necessary  to  redeem.  The  complaint,  in  smother 
^ragraph,  averred  that  when  the  sheriff  sold  the  land  under  the  foreclosure 
decree,  he  did  not  sell  the  north  half  first,  but  offered  it  for  sale,  and  receiv- 
ing  no  bid  therefor,  sold  the  whole  together,  thus  rendering  the  sale  illegal 
and  void. 

All  of  the  defendants  answered,  and  Jackson,  as  guardian,  filed  an  an< 
«wer  in  four  paragraphs,  and  afterwards  an  amended  fourth  paragraph. 
IThis  answer  weis  demurred  to,  the  demurrer  sustained,  and  exceptions  taken. 
This  answer,  after  making  a  general  denial,  averred  that  the  deed  from 
Bradbury  to  the  Julians  was  not,  at  the  time  the  land  was  purchased  by 
Diggs  or  Moorman,  of  record,  and  that  neither  of  them  had  any  notice  that 
«uch  deed  had  been  made  until  long  after  they  had  bought  and  paid  for  the 
land,  and  that  neither  of  the  Julians  had  ever  been  in  pos&ession  of  the 
land.  The  amended  fourth  paragraph  of  this  answer  was  pleaded  by  way 
of  estoppel,  and,  after  setting  up  the  matter  previously  averred,  alleged  that 
before  Diggs  brought  his  suit  to  foreclose  his  mortgage,  the  Julians  were  in 
partnership;  that  Jacob  B.  Jalian  went  into  bankruptcy;  that  plaintiff  pre- 
gpared  and  filed  the  schedule  and  affidavit  of  Jacob  B.,  in  which  it  was 
.averred  that  the  latter  was  the  owner  of  the  whole  of  the  south  half  of  the 
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land  in  controversy;  that  this  land  was  conveyed  to  one  Wright,  as  assignee; 
that  Digga  had  full  knowledge  of  all  these  facts  at  the  time  he  foreclosed 
and  bought  the  whole  of  the  land  at  sheriff's  sale;  that  plaintiff  had  full 
knowledge  of  the  foreclosure  proceedings,  and  allowed  the  property  to  b« 
sold  without  making  claim  of  title;  that  after  the  land  was  purchased  by 
Diggs,  and  before  Moorman  purchased  of  him,  the  plaintiff  had  filed  his 
petition  in  bankruptcy,  and  in  his  schedule  and  affidavit  stated  that  he 
owned  no  real  estate;  that  when  Moorman  purchased,  he  did  so  with  notice 
of  the  contents  of  such  schedule  and  affidavit,  and,  believing  and  relying 
upon  them  as  true,  bought  and  paid  for  the  land  which  plaintiff  now  seeks 
to  recover.  The  court  below,  after  hearing  the  evidence,  found  the  facts  to 
be  substantially  as  stated  in  the  complaint:  That  the  plaintiff  was  the  owner 
of  the  undivided  south  half  of  the  land  in  dispute;  that  Diggs  foreclosed  his 
mortgage,  but  plaintiff  was  not  made  a  party  thereto;  that  the  decree  of 
foreclosure  ordered  the  north  half  of  the  land  to  be  first  sold;  that  under 
the  order  of  sale,  the  sheriff  first  offered  the  north  half  for  sale,  but  receiv- 
ing  no  bids,  proceeded  to  sell  the  whole  tract,  Diggs  becoming  the  purchaser, 
and  immediately  conveying  the  same  to  Moorman.  And  the  court  then 
found,  as  conclusions  of  law,  that  the  foreclosure  and  sale  of  the  land  were 
void  as  to  the  plaintiff,  who  had  the  right  to  redeem  on  the  payment  of 
$969.40. 

The  appellate  court  approved  the  ruling  of  the  court  below  in  sustaining 
the  demurrer  to  Jackson's  answer  as  guardian,  and  in  passing  upon  this  branch 
of  the  case  maintained  that  the  plaintiff  had  an  interest  in  the  land  in  con> 
troversy,  as  shown  by  a  recorded  deed  of  the  land  to  him;  he  therefore  had  a 
right  to  be  made  a  party  to  the  foreclosure  proceeding,  in  order  to  be  affected 
or  bound  thereby,  and  when  made  a  party  he  had  a  right  to  set  up  all  his  in- 
terest in  the  land.  The  court  said:  "Lien-holders  and  purchasers  were  bound 
to  take  notice  of  the  record.  The  making  and  filing  of  the  affidavits  in  the 
United  States  district  court,  in  which  the  appellants  were  not  interested, 
and  were  not  parties,  would  not  estop  him  from  afterwards  setting  np  his 
title,  to  the  land.  It  is  not  claimed  or  alleged  that  the  appellee  made  any 
statement  to  the  appellants,  or  to  James  Moorman,  on  which  he  or  they  re- 
lied, or  that  they  were  induced  to  do  anything  they  did  by  reason  of  any 
statement  of  the  appellee  made  to  either  of  them,  or  which  the  appellee  had 
any  knowledge  they,  or  either  of  them,  were  relying  upon.  It  is  averred 
that  appellee  knew  of  the  foreclosure,  and  that  he  permitted  and  allowed  the 
mortgage  to  be  foreclosed,  and  the  land  sold,  and  made  no  claim  of  title.  He 
had  at  that  time  a  deed  for  the  land,  of  record  in  the  county  where  the  land 
was  situated,  and  the  record  spoke  for  him,  and  proclaimed  that  he  had  an 
interest,  and  of  this  record  every  person  was  bound  to  take  notice;  and  he 
was  not  required  to  assert  his  title  in  any  other  manner,  unless  called  upon 
to  do  so.  If  he  had  been  called  upon  by  a  party  in  interest  to  speak  upon 
the  subject,  then  it  would  have  been  his  duty  to  have  declared  his  title.  But 
the  answer  does  not  show  that  he  was  called  upon  by  any  person  interested 
to  assert  his  title,  or  that  appellee  knew  they  were  relying  upon  the  affidavit 
made  by  him  in  the  proceedings  in  bankruptcy.  The  appellants  were  stran- 
gers to  the  proceedings  in  the  district  court,  and  in  no  way  interested  in  such 
proceedings.  It  is  true,  it  is  alleged  that  Moorman  knew  of  the  affidavits, 
and  relied  upon  them  and  believed  them  to  be  true,  and,  relying  upon  them, 
purchased  the  land;  but  it  is  not  averred  how  Moorman  gained  such  informa- 
tion, or  that  the  appellee  knew  that  he  had  any  knowledge  of  the  affidavits. 
Of  relied  upon  the  truth  of  the  same,  and  at  the  same  time  he  had  knowledg« 
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of  the  deed  whicb  was  of  record  showing  he  had  an  interest  which  was  in  con- 
flict with  the  afiSdavits ";  citing,  as  authority  in  support  of  the  theory  that 
the  appellee  was  not  estopped  from  setting  np  his  deed  and  asserting  title  to 
the  land,  Bigelow  on  Estoppel,  4th  ed.,  652;  Hogford  v.  Johnson,  74  Ind.  479. 

It  was  contended  that  the  court  erred  in  holding  that  the  sheriff's  sale  oa 
foreclosure  was  void,  but  in  reply  to  this  the  court  said:  "  The  appellee  stands 
in  a  different  relation  to  the  proceedings  than  if  he  were  but  a  junior  lien- 
holder.  He  is  the  owner  of  the  land,  subject  to  the  mortgage  lien,  or  what 
is  termed  the  equity  of  redemption,  and  this  court  has  repeatedly  held  that 
where  the  owner  of  the  equity  of  redemption  is  not  made  a  party  to  a  suit  of 
foreclosure,  the  decree  is  void  as  to  him";  citing,  in  support  of  this  ruling, 
Curtis  V.  Gooding,  99  Ind.  45;  Petry  v.  Ambrosher,  100  Ind-  510;  Pauley  v. 
Cauthom,  101  Ind.  91;  Jefferson  v.  Coleman,  110  Ind,  515. 

"Jackson,  as  guardian,  filed  a  motion  for  a  new  trial  in  the  court  below, 
which  was  overruled,  and  exceptions  taken,  and  it  is  contended  here  that  there 
was  no  evidence  to  support  the  finding  that  Diggs  sold  the  property  mort" 
gaged  and  foreclosed  and  purchased  by  him  to  Moorman,  who  now  claims  it 
as  his.  Counsel  for  the  appellee  do  not  deny  that  no  evidence  appears  in  the 
record  upon  which  such  finding  is  based,  but  contend  that  such  evidence  wae 
introduced  at  the  trial,  that  the  court  found  the  fact,  and  for  this  reason  the 
finding  must  control.  As  the  object  of  a  motion  for  a  new  trial,  after  the  court 
has  found  the  facts,  is  to  bring  into  the  record  all  the  evidence,  so  that  it  may  be 
ascertained  whether  the  evidence  supports  the  finding,  if  there  is  no  such  evi- 
dence, the  motion  for  a  new  trial  should  be  granted.  And  in  this  case,  as  there  i« 
no  evidence  in  the  record  to  support  the  finding  of  the  court,  the  appellants 
are  entitled  to  a  new  trial.  It  is  also  contended  by  the  appellants  that  the 
appellee  is  only  entitled  to  redeem  the  portion  of  the  land  claimed  by  him, 
and  that  therefore  the  judgment  should  be  set  aside  as  to  that  part;  but  the 
court  maintains  that  as  the  mortgage  stands,  as  to  the  appellee,  as  if  it  had 
never  been  foreclosed,  it  is  only  proper  that  it  should  be  foreclosed  against 
him  ";  citing  Curtia  v.  Qooding,  99  Ind.  45. 

"The  findings  of  facts  are  indefinite  in  regard  to  the  amount  found  due  on 
the  mortgage,  as  to  whether  it  was  intended  to  add  an  amount  for  attorney 
fees  accrued,  or  not,  and  so  are  the  conclusions  of  law  in  regard  to  the  appel- 
lee's rights  to  redeem  uncertain  and  ambiguous,  if  not  erroneous.  It  is  im- 
possible to  tell  what  amount  the  conclusion  states  should  be  paid  to  redeem; 
whether  it  is  $96J.40,  or  whether  interest  should  be  added  to  such  amount, 
and  it  would  be  necessary,  in  any  event,  to  reverse  the  judgment,  with  in- 
structions to  restate  the  conclusions  of  law;  but  as  the  judgment  must  be  re- 
versed as  to  Jackson,  guardian  of  Moorman,  for  error  in  overruling  the 
motion  for  a  new  trial,  justioe  will  be  best  subserved  by  a  reversal,  with  in- 
structions to  sustain  the  motion  for  a  new  trial  in  favor  of  all  of  the  appellants. 
Judgment  reversed,  at  costs  of  appellee,  with  instructions  to  sustain  the  mo- 
tions of  appellants  for  a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion." 

The  subsequent  case  of  Fowler  v.  Lilly,  122  Ind.  297,  was  commenced  by 
the  plaintiff,  as  guardian  of  Margaret  £.  Johnson,  an  insane  person,  for  the 
partition  of  real  estate.  He  claimed  that  his  ward  was  the  owner  of  an  un- 
divided one  sixth  of  the  land  described  in  the  complaint,  as  tenant  in  com- 
mon with  the  defendants. 

The  court  below  found  the  facts  to  be,  that  J.  P.  Drake,  in  October,  1850, 
owned  one  hundred  acres  of  land,  conveyed  to  him  by  G.  Kelly  and  wife, 
Drake  platted  the  land  into  blocks  and  lots,  among  which  is  the  laud  in  con- 
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troversy,  and  Kelly  held  a  mortgage  for  the  unpaid  purchase-money,  covering 
the  whole  of  the  land  conveyed,  which  mortgage  waia  executed  by  Drake  and 
wife.  In  1854,  Drake  conveyed  the  land  in  controversy  to  one  May,  and  in 
the  same  year  Kelly  foreclosed  his  mortgage  without  making  said  May  and 
wife,  who  were  in  possession,  parties.  In  1862,  the  land  in  contest  was  pur- 
chased by  I.  E.  Johnson,  the  husband  of  plaintiflF  'a  ward,  and  L.  Jordan,  at 
foreclosure  sale  under  the  decree  in  favor  of  Kelly.  Johnson  afterward  con- 
veyed bis  interest  so  acquired  to  Jordan,  though  his  wife  did  not  join  the 
grantor  in  the  deed.  Johnson  afterwards  died,  and  his  wife  claims  the  land  in 
dispute.  The  defendants  claim  the  land  as  the  grantees  of  one  Lilly,  who 
purchased  the  land  in  dispute  from  the  widow  and  heirs  of  May,  in  1873. 

The  judgment  of  the  court  below  was  to  the  effect  that  plaintiff'ti  ward  had 
no  interest  in  the  land  in  suit.  In  this  view  the  appellate  court  concurred, 
and  says:  "  The  only  claim  made  on  the  appellant's  behalf  to  any  title  or  in- 
terest in  the  land  in  dispute  is  through  the  foreclosure  sale  on  the  Kelly  de- 
cree. But  it  ifl  expressly  found  that  the  owner  of  the  title  to  block  8  was 
not  a  party  to  the  decree.  That  fact  conceded,  it  follows  that  the  purchasers 
nnder  the  decree  took  nothing  by  their  purchase  as  against  the  owner  of  the 
fee,  who  was  not  a  party  to  the  foreclosure  proceedings.  Certainly  the  state- 
ment of  this  proposition  is  all  that  is  necessary.  It  is  contended  that  it  does 
not  distinctly  appear,  in  the  special  finding,  that  Allen  May  was  the  owner  of 
the  land  at  the  time  the  decree  of  foreclosure  was  rendered.  No  other  in- 
ference can  be  drawn  from  the  finding.  If  he  died  pending  the  suit,  then  it 
was  necessary  to  substitute  his  heirs  or  personal  representatives,  and  it  ia 
found  that  neither  May  nor  his  heirs  nor  personal  representatives  were  par- 
ties to  the  foreclosure  proceeding,  and  that  they  afterwards  sold  and  con- 
veyed the  land  to  Lilly.  The  contention  that  it  does  not  appear  but  that 
Lilly  or  his  grantees  had  notice  of  Mrs.  Johnson's  interest  at  the  time  they 
became  purchasers  is  without  force,  for  the  reason  that  she  had  no  interest, 
either  l|gal  or  equitable,  so  far  as  appears.  The  owner  of  the  title  not  hav- 
ing been  made  a  party,  the  decree  of  foreclosure  was  void  as  to  him,  and  the 
purchasers  under  that  decree  took  nothing:  London  r.  Tou>n8?iend,  112  N.  Y. 
93;  8  Am-  St.  Rep.  712." 
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1122  Indiana,  896.] 
TsLBaRAFH  Company  —  Failure  to  Dkliveb  Mkssagb  —  Conteaot  Madb 
IM  FoRBioN  State.  —  An  action  to  recover  the  statutory  penalty  for 
failure  to  transmit  and  deliver  a  telegraphic  message  cannot  be  main- 
tained in  Indiana,  under  a  contract  made  in  another  state  for  the  trans* 
mission  and  delivery  of  the  message  to  a  point  within  the  former  state. 

/.  S.  Scobey,  for  the  appellant. 

/.  E.  McDonald,  J.  M.  Butler,  A.  H.  Snow,  J.  M.  Butler,  Jr., 
and  A.  J.  Beveridge,  for  the  appellee. 

Coffey,  J.  This  was  an  action  in  the  circuit  court  to  re- 
cover a  statutory  penalty  for  failure  to  transmit  and  deliver 
a  telegraphic  message.     The  first  paragraph  of  the  complaint 
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alleges  that  the  appellant  delivered  to  the  appellee,  at  the 
city  of  Cleveland,  in  the  state  of  Ohio,  a  telegraphic  message 
which  the  appellee,  for  the  price  of  fifty  cents,  at  the  time  paid 
by  appellant,  agreed  to  transmit  and  deliver  to  the  person  to 
whom  it  was  addressed,  at  the  city  of  Greensburg,  in  the  state 
of  Indiana,  and  that  the  appellee  wholly  failed  and  neglected 
to  transmit  said  message. 

The  second  paragraph  of  the  complaint  is  the  same  as  the 
first,  except  that  it  alleges  that  the  appellant  transmitted  the 
message  to  the  city  of  Greensburg,  in  the  state  of  Indiana, 
but  that  it  wholly  failed  and  neglected  to  deliver  the  same  to 
the  party  to  whom  it  was  sent. 

Each  of  these  paragraphs  sets  out  a  statute  of  the  state  of 
Ohio,  similar  in  its  provisions  to  the  statutes  of  this  state, 
inflicting  a  penalty  for  a  failure  to  transmit  telegraphic  mes- 
sages. 

A  demurrer  was  sustained  to  each  paragraph  of  the  com- 
plaint, and  appellant  excepted. 

On  failure  of  the  appellant  to  plead  further,  the  court  ren- 
dered judgment  against  him  for  the  costs  of  the  action. 

The  assignment  of  errors  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  sustaining  the  demurrer  to 
the  complaint. 

It  is  conceded  by  the  appellant  that  it  has  been  decided  by 
this  court  that  the  courts  of  Indiana  will  not  enforce  the  stat- 
utes of  another  state  prescribing  and  inflicting  penalties  in 
cases  like  the  one  now  under  consideration.  Under  This  ad- 
mission, it  is  unnecessary  to  give  any  further  attention  to  the 
statutes  set  out  in  the  complaint. 

It  is  contended,  however,  by  the  appellant,  that  as  the  mes- 
sage was  transmitted  by  the  appellee  to  the  city  of  Greens- 
burg, the  failure  to  deliver  it  to  the  party  to  whom  it  was 
addressed  was  a  violation  of  our  statute,  and  entitles  the  ap- 
pellant to  the  penalty  thereby  inflicted. 

This  contention  cannot  be  maintained,  for  the  cases  which 
hold  that  we  will  not  enforce  the  penal  statutes  of  another 
state  also  hold  that  there  can  be  no  recovery  under  our  stat- 
ute in  cases  like  the  one  before  us,  where  the  contract  was 
made  in  a  foreign  state:  Carnahan  v.  Western  Union  Tel.  Co.y 
89  Ind.  526;  46  Am.  Rep.  175;  Western  Union  Tel  Co.  v. 
Reed,  96  Ind.  195. 

In  the  case  of  Carnahan  v.  Western  Union  Tel.  Co.,  89  Ind. 
526,  46  Am.  Rep.  175,  it  was  said  that  unless  we  adopt  the 
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view  that  the  statute  only  applies  to  contracts  made  in  this- 
state,  we  shall  be  involved  in  endless  difficulty.  Any  other 
rule  would  make  the  telegraph  company  amenable  to  differ- 
ent punishments  for  the  same  wrong;  for  it  is  quite  clear  that: 
if  the  wrong  is  punishable  by  the  laws  of  the  place  where  the 
contract  is  made,  it  would  be  no  answer  to  a  prosecution  there 
to  plead  a  judgment  rendered  in  another  forum  and  under  a 
different  law.  So,  too,  if  we  take  a  different  view  from  the^ 
one  indicated,  we  should  be  compelled  to  hold  that  the  sender 
of  a  message  from  an  office  in  Canada  might  come  to  our 
state  and  recover  the  penalty,  although  his  sole  contract  with 
the  corporation  was  made  in  a  foreign  country. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Reed,  96  Ind.  195,. 
the  message  was  transmitted  from  the  state  of  Illinois  to  thi» 
state.  By  the  negligence  of  the  company's  employees  the 
message  was  changed  in  its  transmission.  As  the  contract 
for  transmitting  the  message  was  made  in  the  state  of  Illinois, 
it  was  held  that  our  statute  did  not  apply. 

We  are  of  the  opinion  that  the  circuit  court  did  not  err  ia 
sustaining  the  demurrer  to  the  complaint  in  this  cause. 

Judgment  affirmed.  

Sek  Cohplbte  Notb  to  AttriU  v.  Huntington,  14  Am,  St.  Rep.  350-355, 
discussing  the  law  relative  to  maintaining  actions  in  one  state  to  enforc* 
penalties  created  by  the  statute  of  another  state. 


Phillips  v.  Dresslbb. 

[122  Indiana,  414.] 
Easkmbitts —  Right  to  Maintain  Gate  at  Intersection  oy  Privatb  Wat"» 
—  The  owner  of  the  fee  may  maintain  a  gate  at  the  place  where  a  pri- 
vate way  intersects  the  public  road,  as  a  reasonable  and  legitimate  exer- 
cise of  a  right  which  resides  in  the  owner  of  the  servient  estate. 

M.  Wood  and  T.  J.  Wood,  for  the  appellant. 

T.  S.  Fancher,  for  the  appellee. 

Elliott,  J.  The  appellant  is  the  owner  of  sixty  acres  of 
land  over  which  there  is  a  private  right  of  way  extending 
north  from  a  public  road.  The  right  of  way  was  created  by 
the  grantor  of  the  appellant  prior  to  the  latter's  acquisition  of 
title.  A  provision  in  one  of  the  deeds  reads  thus:  "Except- 
ing and  reserving  the  road  as  now  running  over  said  land  fronv 
said  Button's  house,  where  he  now  lives,  to  the  state  road.'*^ 
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In  another  deed  the  provision  is  expressed  in  these  words: 
^'Also  right  of  way  over  the  road  as  now  established  from  the 
house  of  the  grantor  to  the  Joliet  road."  The  evidence  shows 
that  the  way  was  a  private  one,  and  that  for  much  of  the  time 
a  gate  was  maintained  across  the  way  at  the  point  where  it 
intersected  the  public  road,  but  that  at  some  season  there  was 
no  gate  at  that  place.  The  controversy  is  as  to  the  right  of 
the  appellant  to  maintain  a  gate  at  the  point  named. 

Our  judgment  is,  that  the  owner  of  the  fee  may  maintain  a 
gate  at  the  place  where  the  private  way  intersects  the  public 
road.  It  may  be  true  that  the  owner  of  the  servient  estate 
cannot  maintain  an  unreasonable  number  of  gates,  or  other- 
wise unnecessarily  interfere  with  the  use  of  the  way  by  the 
owner  of  the  dominant  estate,  but  we  think  it  entirely  clear 
that  maintaining  a  gate  at  the  place  where  the  private  way 
intersects  a  public  road  is  a  reasonable  and  legitimate  exer- 
cise of  the  right  which  resides  in  the  owner  of  the  fee.  We 
have  found  no  substantial  diversity  of  opinion  upon  this  ques- 
tion, for  the  authorities  are  well  agreed  that  it  is  the  right  of 
the  owner  of  the  servient  estate  to  swing  a  gate  across  the 
private  way.  The  law  upon  this  subject  is  thus  stated  by  an 
English  author:  "  But  in  cases  of  a  general  grant,  express  or 
implied,  or  of  necessity,  the  rule  seems  to  be  that  gates  or  bars 
may  be  lawfully  erected  at  the  termini  of  such  ways  without 
any  liability  for  obstructing  the  way,  and  the  way-owner  would 
be  liable  in  trespass  for  unlawfully  removing  the  same.  The 
great  preponderance  of  convenience  to  the  land-owner  over  the 
slight  inconvenience  to  the  way-owner  seems  to  make  it  rea- 
sonable in  the  eye  of  the  law  that  such  should  be  the  rule. 
And  if  the  land-owner  may  rightfully  erect  and  continue  such 
quasi  obstruction  without  any  liability,  it  seems  to  follow  that 
the  way -owner  must  duly  replace  the  same  after  he  has  passed; 
and  if  damage  ensue  for  his  neglect  of  this  duty,  he  would  be 
liable  to  the  land-owner  therefor":  Bennett's  Goddard  on 
Easements,  331.  The  American  cases  state  the  rule  in  stronger 
terms  than  those  employed  by  the  author  from  whom  we  have 
quoted:  Whaley  v.  Jarrett,  69  Wis.  613;  2  Am.  St.  Rep.  764, 
and  cases  cited;  Short  v.  Devine,  146  Mass.  119. 

Judgment  reversed.  

Easbmbnt.  —  Unless  an  open  way  is  expressly  granted,  the  grantor  of  • 
right  of  way  may  maintain  gates  or  bars  across  it:  Note  to  Bakeman  t.  TVijto^ 
68  Am.  Deo.  282. 
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Culver  v,  Marks. 

[122  Indiana.,  554.] 

Banks  akd  Baw kino  —  Necessit?  of  Prbsbntatiow  o»  Chuck  whbn  No 
Funds  are  on  Deposit.  —  Preseatation  of  •  oheck  for  payment  and 
notice  of  non-payment  to  the  drawer  are  not  necessary  when  the  latter 
has  no  funds  on  deposit  for  the  payment  of  the  check  at  the  time  when 
it  shoold  be  presented,  or  when,  having  funds  on  deposit,  he  withdraws 
them,  or  when,  by  consent  of  the  drawer,  or  agreement  between  him  and 
the  payee,  the  check  is  not  to  be  presented  for  payment. 

Banks  and  Bankino  —  Checks —  Presumption  as  to  Bank  Drawn  aqainst. 
—  Checks  dated  "Lafayette,  Indiana,"  and  drawn  on  the  "First  National 
Bank,"  the  evidence  showing  that  there  was  such  a  bank  at  that  place, 
are  presumed,  in  the  absence  of  anything  to  the  contrary  appearing,  to 
relate  to  and  to  have  been  drawn  upon  that  bank. 

Banks  and  Banking.  —  Checks  Draw  Interest  from  the  time  when  pre< 
sented,  or  when  they  should  have  been  presented  if  there  had  been  any 
funds  of  the  drawer  in  the  bank  with  which  to  pay  them. 

Banks  and  Banking.  —  Evidkncb  ok  Willingness  of  Bank  to  Pat  a 
Check  of  the  drawer,  notwithstanding  the  fact  that  he  has  no  funds  in 
the  bank,  is  inadmissible  in  an  action  on  the  check,  as  the  payee  is  re- 
lieved from  making  presentation  and  demand  if  the  drawer  has  no  do* 
posit  in  the  bank. 

Banks  and  Banking.  — Patee  of  Check  takes  it  with  the  legal  obligation 
to  present  it  at  the  bank  for  payment,  and  failing  to  do  so,  if  the  drawer 
has  funds  in  the  bank  to  pay  it,  must  suffer  any  loss  ensuing  from  such 
failure;  but  if  the  drawer  has  no  funds  in  the  bank,  the  payee  is  excused 
from  presenting  the  check  for  payment. 

Banks  and  Banking.  —  Banks  have  No  Legal  Right  to  allow  the  drawers 
of  checks  to  overdraw  their  accounts,  and  to  pay  checks  oat  of  the  funds 
of  other  depositors  or  the  money  of  stockholders. 

Banks  and  Banking  —  Entries  on  Bank-books,  ADBassiBiLixT  of.  —  In 
an  action  on  a  check,  original  entries  in  original  books  of  the  bank,  made 
in  the  due  course  of  business,  are  admissible  to  show  the  state  of  the  de- 
positor's account  at  the  time  the  check  was  drawn,  though  some  of  the 
persons  who  made  such  entries  are  dead,  removed  from  the  state,  or  have 
no  recollection  of  the  facts  represented  by  the  entries,  except  that  they 
were  made  in  the  due  course  of  business,  and  were  correct  when  made. 

Banks  and  Banking  —  Expert  Evidence  —  Abstract  of  Books. — In  an 
action  on  a  check,  the  statement  of  an  expert  witness,  who  has  examined 
the  books  of  a  bank  and  made  an  abstract  thereof,  is  admissible  in  evi- 
dence when  an  opportunity  to  cross-examine  is  given. 

PUEADiNQ  and  Proof.  —  When  each  cause  of  action  is  declared  on  in  several 
different  forms  of  averment,  the  allegations  of  each  paragraph  of  the  com< 
plaint  need  not  be  proved. 

/.  R.  Coffrothf  T.  A.  Stuart,  and  A.  L.  Kumler,  for  the  appel- 
lant 

B.  W.  Langdon  and  T.  F.  Gaylord,  for  the  appellee. 

Olds,  J.     This  was  an  action  by  Jacob  F.  Marks  against 
Malinda  Culver,  administratrix  of  the   estate   of  Mosea   C. 
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Culver,  deceased,  to  recover  a  claim  against  the  estate  of  the 
decedent. 

It  is  contended  by  the  appellee  that  the  appeal  was  not 
taken  and  perfected  within  the  time  allowed  by  statute.  The 
appellant  asked  and  obtained  leave  of  this  court  to  appeal, 
which  disposed  of  this  question,  and  it  is  unnecessary  to  con- 
sider it  further.  Appellant's  decedent  died  in  December, 
1884,  and  the  claim  was  filed  in  February,  1885.  The  basis 
of  the  claim  is  three  checks,  copies  of  which  are  on  file  with 
the  complaint,  and  marked  A,  B,  and  C,  and  are  in  the  fol- 
lowing words  and  figures:  — 

"A.  Lafayette,  Ind.,  Nov.  1,  1869. 

"  The  First  National  Bank,  pay  to  J.  F.  Marks,  one  thou- 
sand dollars. 

"$1,000.  (Signed)  M.  C.  Culver." 

*'  B.  Lafayette,  Ind.,  Dec.  8,  1870. 

"  First  National  Bank,  pay  to  J.  F.  Marks,  or  bearer,  five 
hundred  dollars. 

"  $500.  (Signed)  M.  C.  Culver." 

"  C.  Lafayette,  Ind.,  Dec.  29,  1870. 

"  First  National  Bank,  pay  to  J.  F.  Marks,  or  bearer,  one 
thousand  dollars. 

"$1,000.  (Signed)  M.  C.  Culver." 

Also,  three  promissory  notes,  one  dated  December  17, 
1870,  for  $1,051.34,  executed  by  the  decedent  to  appellee;  one 
dated  September  1,  1870,  for  $550,  executed  by  decedent  to 
appellee;  and  one  dated  July  29,  1872,  for  $2,000,  executed 
by  the  decedent  to  one  Smith  Lee,  and  assigned  by  hira  to 
appellee.  There  are  some  nineteen  paragraphs  of  complaint, 
most  of  them  declaring  upon  the  checks,  and  varying  in  their 
allegations.  There  were  no  further  pleadings  filed.  There 
was  a  trial  by  the  court,  under  the  statute,  and  a  finding  for 
the  appellee  on  the  checks  and  notes  aggregating  $7,694.31. 

The  court's  finding  it  as  follows:  "The  court,  being  in  all 
things  fully  advised,  finds  that  there  is  due  the  plaintiff,  of 
and  from  the  administratrix,  to  be  paid  out  of  the  estate  of  the 
decedent,  Moses  C.  Culver,  on  account  of  the  note  for  two  thou- 
sand dollars,  and  dated  July  29,  1872,  the  sum  of  eight  hun- 
dred and  twenty-three  dollars  and  twelve  cents  ($823.12); 
on  the  due-bill  dated  December  17,  1870,  the  sum  of  seven 
hundred  and  ninety-six  dollars  and  fifty-nine  cents  ($796.59); 
on  the  two  one-thousand-dollar  checks,  one  dated  November 
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1,  1869,  and  one  December  29,  1870,  the  sum  of  three  thou- 
sand nine  hundred  and  thirty-six  dollars  and  twenty-six  cents 
($3,936.26);  on  the  five-hundred-and-fifty-dollar  note,  dated 
September  1,  1870,  the  sum  of  one  thousand  three  hundred 
and  eighty-three  dollars  and  thirty  four  cents  ($1,383.34),  in- 
cluding one  hundred  and  twenty-five  dollars  and  seventy-five 
cents  as  and  for  attorney's  fees;  and  on  the  check  for  five 
hundred  dollars,  and  dated  November  8,  1870,  the  sum  of 
seven  hundred  and  fifty-five  dollars,  being  the  principal  and 
interest  thereon  from  the  first  day  of  January,  1878,  and  mak* 
ing  in  the  aggregate  the  sum  of  seven  thousand  six  hundred 
and  ninety-four  dollars  and  thirty-one  cents  ($7,694.31)." 

The  appellant  demurred  to  each  paragraph  of  the  com- 
plaint, which  demurrer  was  overruled,  and  exceptions  taken. 
The  appellant  also  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  taken;  also,  moved  the  court  in 
arrest  of  judgment,  which  motion  was  overruled,  and  excep- 
tions reserved;  and  these  various  rulings  of  the  court  are  as- 
signed as  error. 

No  question  is  presented  as  to  the  suflBciency  of  the  para- 
graphs on  the  notes,  or  the  right  of  the  appellee  to  recover  the 
amount  due  upon  them. 

The  paragraphs  of  the  complaint  are  numerous,  and  we  do 
not  deem  it  necessary  to  set  them  out,  as  we  can  state  the 
questions  presented  in  much  less  space. 

They  all  declare  upon  the  checks,  and  aver  facts  to  excuse 
the  necessity  for  presentment  to  the  bank  for  payment  and 
notice  to  the  drawer  of  non-payment,  diflering  in  the  aver- 
ments in  this  particular:  Some  aver  that  Culver,  the  drawer, 
did  not  have  money  or  funds  sufficient  in  amount  in  said 
bank  on  the  day  of  the  date  and  delivery  of  said  check,  nor 
did  he  have  enough  on  the  day  after  the  date  of  drawing  and 
delivering  said  check,  in  said  bank  to  pay  said  check.  The 
ninth  paragraph,  declaring  on  check  dated  November  1, 
1869,  alleges  that  Culver,  the  drawer,  did  not  have  money  or 
means  enough  in  said  bank  on  the  day  of  the  date  of  said 
check,  nor  did  he  have  sufficient  funds  or  money  in  said  bank 
until  the  eleventh  day  of  November,  1869,  to  pay  said  check. 
Others  aver  that  all  the  money  or  means  said  Moses  C. 
Culver  had  in  said  bank  on  the  day  of  the  date  of  said  check, 
or  had  at  any  time  thereafter  in  said  bank,  were  by  said  bank 
paid  to  said  Moses  C.  Culver,  or  to  other  persons  on  the  order 
check,  or  request  of  the  said  Culver,  and  not  to  the  plaintiff 


380  CuLVEB  V.  Masks.  [Indiana, 

on  account  of  said  check.  Others  aver  that  at  the  time  oi 
the  execution  and  delivery  of  said  check  the  said  Moses  C. 
Culver  requested  the  plaintiff  not  to  present  said  check  to 
said  bank  for  payment,  and  that  he,  the  said  Moses  C.  Culver, 
should  be  permitted  to  pay,  and  that  he,  the  said  Culver, 
would  pay,  said  check  without  presentment  thereof  for  pay- 
ment to  said  bank,  and  the  plaintiff  then  and  there  promised 
not  to  present  for  payment  said  check  at  said  bank,  and  to 
permit  the  said  Culver  to  pay  the  same  without  presentment 
for  payment  at  said  bank;  that,  in  pursuance  of  said  request 
of  said  Culver,  and  the  promise  of  the  plaintiff,  the  plaintiff 
did  not  present  said  check,  nor  was  the  same  presented  to 
said  bank  for  payment. 

The  fourteenth  paragraph,  on  the  check  dated  December 
29,  1870,  alleges  that  Culver  did  not  have  money  or  means 
suf&cient  in  amount  in  said  bank  on  the  day  of  the  date  of 
said  check,  nor  did  he  have  enough  means  or  money  in  said 
bank  for  more  than  thirty  days  thereafter,  to  pay  said  check. 

The  foregoing  are  the  averments  in  the  respective  para- 
graphs relating  to  the  checks. 

The  several  paragraphs  are  respectively  based  on  the  checks 
as  the  foundation  of  the  action,  and  the  checks  constitute  the 
cause  of  action:  Henshaw  v.  Root,  60  Ind.  220 j  Fletcher  v. 
Pierson,  69  Ind.  281;  35  Am.  Rep.  214. 

The  general  rule  is,  that  a  check  must  be  presented  to  the 
bank  for  payment,  and  that  notice  of  non-payment  must  be 
given  to  the  drawer;  but  there  are  exceptions  to  this  rule.  In 
BoUes  on  Banks  and  their  Depositors,  page  326,  section  333, 
it  is  said:  "  Another  excuse  is  the  lack  of  funds  with  the 
drawee.  The  drawing  of  a  check  under  such  circumstances, 
unexplained,  is  a  fraud  which  deprives  the  maker  of  every 
right  to  require  presentation  and  demand  of  payment." 

In  Franklin  v.  Vanderpool,  1  Hall,  78,  it  is  held  that  if  the 
maker  of  a  bank  check  has  no  funds  in  the  bank  upon  which 
it  is  drawn  at  the  date  of  the  check,  it  is  not  necessary  for 
the  holder  to  present  such  check  at  bank  for  payment  in 
order  to  enable  him  to  sustain  an  action  upon  it  against  the 
maker. 

When  the  maker  of  a  check  withdraws  his  funds  from  the 
bank  so  that  the  check  cannot  be  paid,  no  demand  and  notice 
are  necessary:  BoUes  on  Banks  and  their  Depositors,  p.  826, 
sec.  333;  Sutcliffe  v.  McDowell,  2  Nott  &  McC.  251. 

In  2  Morse  on  Banks  and  Banking,  3d  ed.,  section  425,  it 
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is  said:  "  Presentment,  however,  may  be  altogether  dispensed 
with,  provided  that,  if  made,  it  could  not  at  the  time  be 
legally  and  properly  met  by  the  bank  with  a  payment,"  and 
numerous  authorities  are  cited  in  support  of  this  statement. 
This  is  in  accordance  with  a  well-settled  legal  principle  that 
the  law  requires  no  unnecessary  thing  to  be  done.  Checks 
are  presumed  to  be  drawn  against  a  fund  deposited  in  the 
bank  out  of  which  they  are  to  be  paid;  and  if  there  is  no  such 
fund  so  deposited  out  of  which  they  can  be  paid,  the  presump- 
tion is,  that  a  demand  will  be  of  no  avail,  and  useless,  and  it 
must  be  further  presumed  that  the  drawer  knows  the  state  of 
his  account  with  the  bank,  and  whether  or  not  he  has  suflfi- 
cient  funds  on  deposit  to  pay  the  check,  and  if  he  has  not,  no 
demand  is  necessary,  and  if  no  demand  be  necessary,  then 
certainly  no  notice  is  necessary;  being  no  demand,  there  could 
be  no  notice  of  demand.  It  is  further  stated  in  Morse  on 
Banks  and  Banking,  section  425,  that  "regular  presentation 
may  be  waived  by  conduct  or  representations;  any  agreement, 
express  or  implied,  will  excuse  want  of  the  usual  formalties." 
It  is  further  said,  that  "  a  check  given  as  evidence  of  a  loan  to 
the  drawer  need  not  be  presented  to  the  drawee."  This  doc- 
trine is  held  in  the  case  of  Currier  v.  Davis,  111  Mass.  480. 

It  is  the  well-settled  rule  that,  in  the  absence  of  an  agree- 
ment or  special  circumstances,  a  check  shall  be  presented  at 
least  within  banking  hours  on  the  day  following  the  date  of 
its  delivery,  if  the  bank  on  which  it  is  drawn  is  in  the  same 
place  where  the  payee  lives  or  does  business,  and  that  the 
first  presentment  fixes  the  rights  of  the  parties.  If,  upon  such 
presentation,  the  bank  ofifers  and  is  willing  to  pay,  and  the 
payee  refuses  to  accept  it,  and  afterwards,  and  before  it  is 
again  presented,  the  bank  fails,  as  between  the  payee  and 
the  drawee,  the  payee  sufi'ers  the  loss:  See  Morse  on  Banks 
and  Banking,  sees.  421,  426.  And  it  must  necessarily  follow, 
from  the  well-settled  law  regarding  checks,  that  if  the  drawer 
has  no  funds  in  the  bank  at  the  time  the  payee  is  by  law  re- 
quired to  present  the  check  for  payment,  no  necessity  for  de- 
mand and  notice  exists,  and  the  liability  of  the  parties  is  fixed 
at  this  time.  That  is  to  say,  if  demand  and  notice  be  neces- 
sary, demand  must  be  made  on  the  day  following  the  delivery 
of  the  check,  if  the  bank  is  in  the  same  place  where  the  payee 
lives  and  does  business;  and  notice  must  be  given,  and  the  lia- 
bility is  thereby  then  and  there  fixed,  and  the  payee  may  im- 
mediately bring  suit.    So,  on  the  other  hand,  it  must  logically 
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flow,  and  necessarily  follows  from  this  rule,  that  if  the  drawer 
has  no  money  or  funds  on  deposit  in  the  bank  at  the  time  the 
payee  is  required  to  present  the  check,  then  the  liability  of  the 
drawer  is  fixed  without  presentation  and  notice,  and  the  payee 
may  at  once  bring  suit  on  the  check,  and  whatever  takes  place 
afterwards  in  the  state  of  his  account  at  the  bank  can  make 
no  difference,  and  will  not  change  the  rights  of  the  parties. 
The  authorities  cited,  we  think,  are  decisive  of  all  the  ques- 
tions presented  by  the  rulings  on  the  demurrers  to  the  several 
paragraphs  of  complaint,  and  that  the  general  rule  is,  that  the 
payee  must  present  the  check  for  payment,  and  give  notice  to 
the  drawer  of  its  non-payment,  but  that  no  presentation  or 
notice  is  necessary  when  the  drawer  has  no  funds  on  deposit 
for  the  payment  of  the  check  at  the  time  when  the  check  should 
be  presented;  or  if  he  had  funds  on  deposit  at  the  time,  and 
withdraws  the  same,  leaving  none  on  deposit  for  the  payment 
of  the  check,  or  if,  by  consent  of  the  drawer,  or  agreement  be- 
tween him  and  the  payee,  the  check  is  not  to  be  presented  at 
the  bank  for  payment,  then  there  is  no  necessity  for  presen- 
tation and  notice.  There  was  no  error  in  overruling  the  de- 
murrers to  the  complaint. 

It  is  contended  that  the  right  of  recovery  was  barred  by 
limitation.  What  we  have  said  in  passing  upon  the  complaint 
disposes  of  this  question.  The  check  being  in  writing,  and 
constituting  the  foundation  of  the  action,  it  is  not  barred  by 
the  statute  of  limitation. 

A  question  is  made  as  to  the  check.  It  is  contended  that 
as  the  complaint  alleges  that  the  checks  were  drawn  on  the 
*'  First  National  Bank  of  Lafayette,  Indiana,"  and  that  there 
was  no  proof  of  such  fact,  except  that  the  checks  were  read  in 
evidence,  and  that  the  checks  are  drawn  on  "  the  First  Na- 
tional Bank";  that  the  proof  made  by  the  introduction  of  the 
checks  does  not  correspond  with  the  averments  of  the  com- 
plaint. The  checks  were  copied  and  made  a  part  of  the  re- 
spective paragraphs  of  the  complaint  which  declared  upon 
them,  and  showed  aflBrmatively  in  each  paragraph  of  the  com- 
plaint the  name  of  the  bank  upon  which  they  were  drawn. 
They  were  each  dated  at  "  Lafayette,  Indiana,"  and  drawn  on 
the  "  First  National  Bank,"  and  the  name  of  no  other  place 
or  bank  appeared  upon  the  check,  and  the  evidence  showed 
there  was  a  First  National  Bank  at  Lafayette,  and  the  fair 
presumption  is,  in  the  absence  of  anything  appearing  to  the 
<5ontrary,  that  it  related  to  and  that  they  were  drawn  upon 
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\hat  bank:  Walker  v.  Woollen,  54  In d.  164;  23  Am.  Rep.  689; 
Roach  V.  Hill,  54  Ind.  245;  Dutch  v.  Boyd,  81  Ind.  146. 

It  is  next  contended  that  there  is  no  evidence  to  support  the 
allegations  of  the  paragraphs  of  the  complaint  which  allege 
that  it  was  agreed  that  appellee  should  not  present  the  checks 
at  the  bank  for  payment,  but  that  Culver  should  pay  them 
without  presentation.  This  can  make  no  difference.  There 
were  several  other  paragraphs  of  the  complaint  respectively 
declaring  on  each  of  the  checks,  and  if  the  evidence  supported 
one  paragraph  declaring  on  each  check,  the  finding  would  be 
sustained.  It  was  not  necessary,  because  appellee  declared 
on  each  cause  of  action  in  several  various  forms  of  averments, 
that  he  should  prove  the  allegations  of  each  paragraph  of  his 
complaint. 

It  is  contended  that  the  assessment  of  the  amount  of  recov- 
ery is  too  large;  that  the  court  allowed  interest  upon  the  checks. 
In  this  there  is  no  error  under  the  law,  as  we  have  stated;  the 
cause  of  action  accrued  upon  the  checks  at  the  time  they 
should  have  been  presented  if  there  had  been  money  in  the 
bank  for  their  payment,  and  as  the  payee  resided  at  the  same 
place  where  the  bank  was  doing  business,  this  would  be  the 
next  day  after  the  delivery  af  the  check,  and  appellee  is  enti- 
tled to  interest  from  that  date. 

We  now  come  to  questions  presented  by  the  motion  for  a  new 
trial,  on  the  admission  and  rejection  of  evidence. 

The  appellant  offered  to  prove  by  Mr.  M.  L.  Pierce,  presi- 
dent of  the  bank,  that  if,  at  the  dates  of  the  several  checks,  or 
at  any  time  during  the  years  1869  and  1870,  checks  for  like 
amounts  had  been  presented  to  the  First  National  Bank,  drawn 
by  Moses  C.  Culver,  by  the  holder  of  such  checks,  they  would 
have  been  paid.  The  offer  was  properly  made.  The  witness 
was  sworn,  and  asked  the  proper  question,  and  the  evidence 
was  excluded.  In  this  ruling  of  the  court  there  was  no  error. 
The  evidence  offered  is  to  the  effect  that  the  bank  would  have 
paid  the  checks,  without  regard  to  whether  Mr.  Culver  had 
funds  in  the  bank  or  not  It  is  a  well-settled  rule  that  the 
liabilities  of  the  parties  are  fixed  by  the  fact  of  the  drawer 
having  or  not  having  funds  in  the  bank  out  of  which  the 
check  could  be  lawfully  paid,  and  the  fact  that  he  had  no  funds 
in  the  bank  against  which  the  check  is  drawn,  and  out  of 
which  he  had  a  legal  right  to  have  it  paid,  or  in  other  words, 
if  the  bank  was  not  at  the  time  indebted  to  the  drawer  for 
money  deposited,  whereby  he  had  the  right  to  expect  the  bank 
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to  pay  the  chect  and  charge  it  to  him  as  against  such  deposit 
account,  then  the  payee  was  relieved  from  making  a  demand; 
and  this  cannot  be  changed  by  a  willingness  on  the  part  of  the 
bank  to  pay  the  check  of  the  drawer,  notwithstanding  he  may 
have  no  funds  on  deposit. 

The  payee  took  the  check  with  the  legal  obligation  resting 
upon  him  to  present  the  check  at  the  bank  for  payment,  and 
if  he  failed  to  do  so,  and  the  drawer  had  funds  in  the  bank  to 
pay  it,  and  loss  ensued  by  reason  of  such  failure,  the  payee 
suffers  the  loss;  but  if  the  drawer  had  no  funds  in  the  bank 
for  the  payment  of  the  check,  the  payee  is  excused  from  pre- 
senting the  check  for  payment.  If  the  drawer  had  no  funds 
in  the  bank  at  the  time  for  presentment  for  payment,  there  is 
no  legal  obligation  resting  upon  the  payee  to  present  it  for  pay- 
ment. 

The  bank  had  no  legal  right  to  permit  the  drawer  to  over- 
draw and  pay  his  checks  out  of  the  funds  of  other  depositors 
or  the  money  of  the  stockholders. 

The  next  question  for  consideration  is  the  exception  of  the 
appellant  to  the  ruling  of  the  court  to  the  admission  in  evi- 
dence of  the  entries  in  the  books  of  the  First  National  Bank 
made  in  the  usual  course  of  business,  showing  the  state  of 
the  account  of  said  Moses  C.  Culver  at  and  subsequent  to  the 
execution  of  the  checks  sued  upon.  As  preliminary  to  the 
introduction  of  the  entries  in  these  books  in  evidence,  it  was 
shown  by  the  clerks  and  officers  of  the  bank  produced  in  court 
as  witnesses,  and  as  to  the  entries  made  by  such  witnesses, 
that  they  were,  at  the  time  the  entries  were  made,  the  proper 
and  authorized  book-keepers  to  make  such  entries;  that  the 
entries  were  made  by  them  in  the  due  course  of  business  in 
the  discharge  of  their  duties,  and  were  correct  when  made; 
that  the  entries  made  by  them  were  original,  and  entered  by 
them  in  books  kept  for  that  purpose,  and  that  they  had  no 
recollection  of  the  facts  represented  by  the  entries. 

As  to  the  entries  made  by  parties  who  were  not  witnesses, 
it  was  shown  that  the  enterer  was,  at  the  time  the  entry  was 
made,  the  proper  book-keeper  and  agent  of  the  bank  to  make 
the  entries  in  the  due  course  of  business;  that  the  entries  were 
original  entries  on  original  books  made  by  such  book-keepers 
in  due  course  of  business,  and  were  in  the  known  handwriting 
of  such  book-keepers;  and  that  the  enterer  was  dead,  or  a  non- 
resident of  the  state  of  Indiana.     After  the  making  of  such 
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preliminary  proof,  the  entries  were  admitted  in  evidence  over 
the  objection  of  the  appellant. 

It  was  proper  to  prove,  in  this  case,  the  state  of  Moses  C. 
Culver's  account  with  the  bank  upon  which  he  drew  the 
checks  at  the  time  he  drew  them,  and  subsequent  thereto, 
under  the  issues  in  the  case.  And  it  is  pertinent  to  the  ques- 
tion to  consider  how  such  facts  could  be  proven  if  the  evidence 
introduced  was  not  admissible  or  competent  for  that  purpose. 

The  bank  with  whom  he  did  business,  and  upon  which  he 
drew  the  check,  kept  books,  and  made  an  entry  of  all  their 
business,  of  the  money  deposited  by  Culver,  and  checks  drawn 
by  him  and  paid  by  the  bank.  The  books  were  kept  by  dis- 
interested parties.  Some  of  the  persons  who  at  the  time  of  the 
transactions  kept  the  books,  took  the  deposit,  and  placed  it  to 
Culver's  credit,  paid  the  checks  drawn  by  him,  and  entered 
them  on  the  books  or  charged  them  to  his  account,  were  dead, 
others  were  beyond  the  jurisdiction  of  the  court,  and  others 
had  no  personal  recollection  of  the  transaction  except  to  know 
that  the  books  were  kept  in  due  course  of  the  banking  busi- 
ness, and  were  correct,  and  showed  a  correct  statement  of  the 
account. 

Unless  the  evidence  admitted  was  competent,  the  appellee 
is  deprived  of  making  proof  of  the  facts.  Price  v.  Torrington^ 
1  Smith's  Lead.  Cas.,  9th  ed.,  566,  was  an  action  for  beer  sold 
and  delivered.  It  was  held  that  a  book  containing  an  account 
of  the  beer  delivered  by  the  plaintiflF's  drayman,  and  which  it 
was  duty  of  the  drayman  to  sign  daily,  was  competent  to  prove 
the  delivery,  on  proof  that  the  drayman  was  dead,  and  of  his 
handwriting. 

In  a  note  to  this  case  it  is  said:  "A  party's  own  books  of 
account  and  original  entries  are  now  in  most,  if  not  all,  of  the 
United  States  received  as  evidence  of  a  sale  and  delivery  of 
goods  .to  or  of  work  done  for  the  adverse  party."  On  the 
same  subject  it  is  further  said:  "The  reason  for  its  introduc- 
tion has  never  been  placed,  by  any  court,  on  higher  ground 
than  that  of  necessity.  For,  in  view  of  the  number  and  fre- 
quency of  transactions  of  which  entries  are  daily  required  to 
be  made,  the  diflBculty  and  inconvenience  of  making  formal 
common-law  proof  of  each  item  would  be  very  great.  To  in- 
sist upon  it,  therefore,  would  either  render  a  credit  system  im- 
possible, or  leave  the  creditor  remedilesa." 

In  1  Greenleaf's  Evidence,  14th  ed.,  section  115,  it  is  said: 
"It  is  upon  the  same  ground  that  certain  entries  made  by 
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third  persons  are  treated  as  original  evidence.  Entries  by 
third  persons  are  divisible  into  two  classes:  1.  Those  which  are 
made  in  the  discharge  of  official  duty,  and  in  the  course  of 
professional  employment;  and  2.  Mere  private  entries.  Of 
these  latter  we  shall  hereafter  speak.  In  regard  to  the  former 
class,  the  entry,  to  be  admissible,  must  be  one  which  it  was 
the  person's  duty  to  make,  or  which  belonged  to  the  transac- 
tion as  part  thereof,  or  which  was  its  usual  and  proper  con- 
comitant." 

In  1  Wharton  on  Evidence,  3d  ed.,  section  238,  it  is 
said:  "  An  accountant  or  other  business  agent  may  be  re- 
garded as  a  member  of  a  well-adjusted  business  machine; 
noting,  in  the  proper  time,  and  in  the  proper  way,  what  it  is 
bis  duty  to  note.  If  he  has  no  personal  motive  to  swerve  him, 
the  inference  is,  that  what  he  does  in  this  way  he  does  ac- 
curately; and  his  evidence,  if  there  be  nothing  to  impeach  it, 
rises  in  authority  precisely  to  the  extent  to  which  he  is  to  be 
regarded  as  a  mechanical  and  self-forgetting  register  of  the 
events  which  his  accounts  are  offered  to  prove.  Hence  it  is 
that  the  memoranda,  or  book-entries,  of  an  officer,  agent,  or 
business  man,  when  in  the  course  of  his  duties,  become  evi- 
dence after  his  decease,  or  after  he  has  passed  out  of  the  range 
of  process,  or  become  incompetent  to  testify  of  the  truth  of 
such  entries;  subject,  however,  to  be  excluded  if  it  appear  that 
in  making  the  entries  he  was  not  registering  but  manufactur- 
ing current  facts."  The  rule  as  stated  by  Greenleaf  and 
Wharton  is  well  supported  by  authorities:  Sickles  v.  Mather, 
20  Wend.  70;  32  Am.  Dec.  521. 

In  the  case  of  Faxon  v.  Hollis,  13  Mass.  427,  the  book  of  a 
blacksmith,  kept  in  ledger  form,  the  items  being  first  noted 
down  on  a  slate  and  then  entered  in  the  book,  was  held  to  be 
competent  evidence:  Reynolds  v.  Manning,  Stimpson,  &  Co.,  15 
Md.  510;  KeUea  v.  Fletcher,  48  N.  H.  282;  Coolidge  v.  Bngham, 
6  Met.  68;  New  Haven  etc.  Co.  v.  Goodwin,  42  Conn.  230.  In 
Alter  V.  Berghavs,  8  Watts,  77,  it  is  held  that  the  absence  of 
a  witness  from  the  state,  so  far  as  it  affects  the  admissibility 
of  secondary  evidence,  has  the  same  effect  as  his  death.  This 
was  in  relation  to  the  admission  in  evidence  of  original  entries 
in  books  make  by  such  absent  person. 

We  think  the  evidence  is  clearly  admissible;  but  we  might 
add  that  as  regards  the  books  kept  by  book-keepers  and  offi- 
cers of  national  banks,  by  section  5209  of  the  Revised  Stat- 
utes of  the  United  States,  it  is  made  a  penal  offense  to  make  a 
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false  entry  in  any  such  books.  So  that  these  entries  were  not 
only  made  as  original  entries  in  due  course  of  business,  but  the 
persons  making  them  were  liable  to  criminal  prosecution,  and 
upon  conviction  to  sufiFer  imprisonment  if  they  made  a  false 
entry. 

A  book-keeper  for  the  bank  made  out  a  statement  of  all  tho 
items  of  Culver's  account  appearing  in  the  books  of  the  bank, 
and  appeared  and  was  sworn  as  a  witness,  and  stated  that  ho 
had  prepared  such  statement  and  had  it  with  him,  and,  with 
the  books  before  him,  was  interrogated  as  to  what  items  ap- 
peared in  the  account.  The  court  permitted  such  statement 
so  made  out  and  testified  to  by  the  witness  in  evidence,  and 
allowed  the  same  to  be  read  to  the  jury  over  the  objection  and 
exceptions  of  the  appellant,  and  this  ruling  of  the  court  is 
complained  of  as  error. 

This  was  a  long  statement  of  account,  and  the  witness  who 
made  out  the  statement  was  subject  to  cross-examination. 
The  appellant  had  an  opportunity  to  test  its  correctness  and 
cross-examine  the  witness  who  made  out  the  statement. 

The  appellant  had  as  full  and  complete  an  opportunity  to 
discover  any  error  in  the  statement  made  by  the  witness  as 
if  he  had  appeared  as  a  witness  and  testified  from  the  books 
without  making  any  written  statement. 

Where  the  entries  in  books  are  numerous  and  complicated, 
it  is  competent  to  permit  an  expert  book-keeper  who  has  ex- 
amined the  books  to  give  a  summary  oral  statement  of  their 
contents  and  computations  made.  See  Elliott's  Work  of  the 
Advocate,  217,  and  authorities  there  cited.  See  also  Von  SacJu 
V.  Kretz,  72  N.  Y.  548;  McCormick  v.  Pennsylvania  etc.  R.  R, 
Co.,  49  N.  Y.  815;  Howard  v.  McDonough,  77  N.  Y.  592.  And 
we  can  see  no  reason  why,  when  such  expert  witness,  who  has 
examined  the  books  and  made  an  abstract  of  them,  testifies  as 
a  witness,  and  opportunity  is  given  for  cross-examination  in  re- 
gard to  such  statement,  as  in  this  case,  the  statement  may  not 
be  admitted  in  evidence,  and  read  to  the  jury.  We  think  the 
abstract  of  the  books  was  properly  admitted.  But  the  origi- 
nal entries  made  in  the  books  were  also  in  evidence  in  this 
case,  and  no  complaint  is  made  that  the  statement  did  not 
correspond  with  the  books.  Whether  properly  admitted  or 
not,  no  harm  could  have  resulted  to  the  appellant  by  reason  of 
the  admission  of  such  statement,  and  therefore  no  reason  ex- 
ists for  the  reversal  of  the  case:  Citizens'  State  Bank  v.  AdamSf 
91  Ind.  280;  Hays  v.  Morgan,  87  Ind.  281,  235,  236. 
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There  is  a  further  question  as  to  the  ruling  of  the  court  in 
refusing  to  allow  the  appellant  to  ask  one  Spencer  a  cross- 
examining  question.  We  have  considered  this,  and  there  was 
no  error. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Prksbntmsrt  07  A  Chkok  fOB  Patubxt  mut  b*  mad*,  and  made  within 
a  reasonable  time,  to  hold  the  drawer  liable  therenpon:  Parker  r.  Seddick,  66 
Miss.  242;  7  Am.  Sk  Rep.  647;  Hobnet  t.  Roe,  62  llieh.  199;  4  Am.  St 
Rep.  844;  Basaenhont  v.  WUbp,  4fi  Ohio  St.  333.  Bnt  there  is  no  inch  neces- 
sity for  demand  of  payment  when  the  drawer  has  no  foods  in  the  bank  opon 
which  the  cheek  is  drawn:  Kinyou  r.  Stanton,  44  Wis.  479;  28  Am.  Rep.  601, 
and  note;  FUtdm-  v.  Pienon,  69  Ind.  281;  86  Am.  Rep.  214;  Brmtk  ▼.  Bar' 
reo;  82  N.  Y.  400;  S7  Am.  Rep.  609. 
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CoHMOV  CABRiKBa — RioHT  TO  ExcLUDK  SiOK  Passsmoer. — A  oommon 
oarrier  by  street-railway  owes  obligations  to  and  is  bound  to  protect  both 
its  siok  and  its  well  passengers,  and  when  the  condition  of  a  sick  pas* 
senger  is  such  that  his  continued  carriage  is  inconsistent  with  the  safety, 
or  even  the  reasonable  comfort,  of  his  fellow-passengers,  regard  for  the 
rights  of  the  latter  will  authorize  the  oarrier  to  exclude  him  from  the 
e<Hiveyanoe.  This  right  of  exclusion  cannot  be  exercised  arbitrarily  or 
inhamanely,  or  without  due  care  and  provision  for  the  safety  and  well- 
beii^  of  the  ejected  passenger,  and  for  any  abuse  of  this  right,  or  oppres* 
sion  in  its  exercise,  the  carrier  is  responsible  in  damages. 

OoMMOH  Cabrikb  —  Stbbkt-railwats  —  DuTT  TO  SiCK  Passbnokr.  — 
Where  a  passenger  on  a  street-car,  who  has  been  conveyed  a  considerable 
distance  without  voluntary  misconduct  oa  his  part,  is  saddenly  stricken 
with  apolexy,  and  thus  rendered  helpless  and  speechless,  and  subject  to 
severe  fits  of  vomiting,  bis  removal  from  the  oar,  by  the  driver,  into  the 
roadway  of  the  street,  and  leaving  him  there,  on  an  inclement  day, 
without  the  slightest  attempt  at  that  time  or  afterward  to  have  him 
taken  care  of,  is  a  gross  violation  of  duty,  for  which  the  carrier  is  liable 
in  damages,  nor  will  the  mistaken  supposition  of  the  driver,  that  he  was 
drunk  at  the  time  of  his  exclusion,  excuse  the  carrier's  liability. 

CoMMOB  Carrier  —  Duty  to  Sick  Passenqbr  —  Presumption.  —  An  ex- 
pressed desire  by  a  passenger  by  street-railway,  after  being  stricken  with 
apolexy,  to  leave  the  car  while  he  thought  he  was  able  to  do  so  and  to 
take  care  of  himself,  will  not  raise  the  presumption  that  he  desired  to  be 
removed  into  the  street,  and  there  left  without  care  and  attention  after  he 
had  fallen  down  in  an  utterly  helpless  condition. 

AcnoM  for  damages  for  personal  injuries.    Judgment  for 
plaintifif.     Defendant  appeals. 
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John  M.  Bonner,  for  the  appellant. 

James  Wilkinson,  and  Zacharie  and  Armstrong,  for  the  ap- 
pellee. 

Fenneb,  J.  On  a  Sunday  in  December,  at  about  two  o'clock 
of  the  afternoon,  Patrick  ConoUy,  a  sober,  respectable  citizen 
of  fifty-five  years,  entered  a  car  of  the  defendant's  street-rail- 
way, and  paid  his  fare  as  a  passenger.  Nothing  in  the  evi- 
dence indicates  that  he  exhibited  any  sign  of  intoxication  or 
was  guilty  of  the  slightest  impropriety  of  behavior  on  enter- 
ing the  car,  or  until  he  had  ridden  a  considerable  number  of 
squares  (from  Terpsichore  to  Third  Street),  and  the  testimony 
is  conclusive  that  in  point  of  fact  he  was  perfectly  sober. 
After  passing  Third  Street,  he  was  suddenly  stricken  with  ap- 
olexy,  accompanied,  as  the  medical  experts  prove  to  be 
common,  with  severe  vomiting.  The  car  had  numerous  pas- 
sengers, to  whom  this  vomiting  undoubtedly  occasioned  serious 
discomfort  and  inconvenience.  Some  of  them  left  the  car  on 
account  of  it,  while  others  of  those  remaining  suggested  that 
he  should  leave  the  car,  and  took  steps  to  call  the  attention  of 
the  driver  to  the  necessity  of  removing  him.  The  sick  man 
had  suflScient  consciousness  and  sense  of  propriety  left  to  ob- 
serve this,  and  he  said:  "  I  will  get  out  myself";  but  on  rising  to 
do  80,  he  fell  prone  upon  the  floor,  where  he  lay  absolutely 
helpless.  As  far  as  appears,  he  never  spoke  again,  and  was 
incapable  of  taking  any  care  of  himself.  The  driver  then  came 
back,  and,  with  the  assistance  of  a  passenger,  bodily  lifted  him, 
carried  him  out  of  the  car,  and  laid  him  down  in  the  street, 
between  the  car-track  and  the  gutter,  between  two  and  three 
feet  from  the  former.  The  evidence  is  conclusive  that,  almost 
immediately  afterward,  and  while  the  car  was  moving  off,  he 
shifted  his  position  by  some  convulsive  movement,  so  that  his 
legs  were  across  the  rail  of  the  track.  This  is  proven  by  pas- 
sengers who  saw  him  in  this  position  as  the  car  moved  away, 
and  by  others  who  came  to  him  immediately  afterwards.  The 
driver,  however,  after  thus  summarily  disposing  of  his  stricken 
passenger,  paid  no  further  attention  whatever  to  the  matter. 
He  took  no  steps  to  secure  for  him  any  relief  or  assistance.  It 
is  doubtful  if  he  made  any  report  of  the  incident  to  his  em- 
ployers, and  if  he  did,  it  was  not  acted  upon.  He  simply 
went  his  way  in  a  serene  confidence  that,  as  he  expresses  it, 
he  had  "  done  his  duty,"  and  although  he  passed  the  point 
several  times  while  his  ejected  passenger  was  still  lying  help- 


Jan.  1889.]     Conolly  v.  Crescent  City  R.  R.  Co.  391 

less  on  the  adjoining  sidewalk,  he  states  that  he  does  not  recol- 
lect whether  he  saw  him  or  not.  A  female  passenger,  observing 
his  perilous  position  across  the  track,  went  to  his  assistance,^ 
and,  with  the  aid  of  a  gentleman,  removed  and  laid  him  on 
the  sidewalk.  Here  he  remained  for  more  than  four  hours,  on  a 
bleak,  drizzling  December  day,  in  the  open  street,  without  aid  or 
relief,  in  his  terrible  condition.  At  last  the  police  authorities 
came  to  his  assistance,  and  he  was  conveyed  to  the  Charity 
Hospital,  where  he  died  on  the  following  morning. 

It  should  need  no  parade  of  learned  authorities  to  main^ 
tain  the  proposition  that  a  common  carrier  cannot  treat  an 
unfortunate  passenger,  stricken  with  apoplexy  while  under  its 
charge,  in  the  manner  above  indicated,  without  a  breach  of 
the  plainest  obligations  of  its  contract  of  carriage.  If  there 
were  any  precedent  to  the  contrary,  humanity  would  revolt  at 
it,  and  it  would  be  one  "  more  honored  in  the  breach  than  in 
the  observance."  But  there  is  no  such  precedent;  and  those 
cited  by  defendant's  counsel  are  far  from  sustaining  the  posi- 
tion. 

No  doubt  a  carrier  owes  obligations  to  its  well  passengers  as 
well  as  to  sick  passengers,  and  is  bound  to  protect  the  rights 
of  both.  When  the  condition  of  a  sick  passenger  is  such  that 
his  continued  carriage  is  inconsistent  with  the  safety,  or  even 
the  reasonable  comfort,  of  his  fellow-passengers,  regard  for  the 
rights  of  the  latter  will  authorize  the  carrier  to  exclude  hira 
from  the  conveyance.  Thus  if  he  had  cholera,  or  small-pox^ 
or  delirium  tremens,  or  even  if,  as  in  this  case,  he  were  sub- 
ject, from  any  cause,  to  continuous  vomiting,  utterly  incon- 
sistent with  the  comfort  of  other  passengers  in  a  street-car,  the 
right  of  the  carrier,  in  protection  of  the  latter's  privileges,  to 
exclude  him,  would  undoubtedly  arise.  Such  is  the  reason- 
able doctrine  of  the  cases  cited:  Lemont  v.  Washington  etc. 
R.  R.  Co.,  1  Mackey,  180;  47  Am.  Rep.  238;  Vinton  v.  Middle- 
sex R.  R.  Co.,  11  Allen,  304;  87  Am.  Dec.  714;  Murphy  v. 
Union  Ry  Co.,  118  Mass.  228;  Atchison  etc.  R.  R.  Go.  v.  Weber^ 
33  Kan.  543;  52  Am.  Rep.  543;  New  Orleans  etc.  R.  R.  Co.  v. 
Statham,  42  Miss.  607;  97  Am.  Dec.  478. 

But  none  of  these  cases  hold  that  this  right  of  exclusion  can 
be  exercised  arbitrarily  and  inhumanely,  or  without  due  care 
and  provision  for  the  safety  and  well-being  of  the  ejected  pas- 
senger. On  the  contrary,  the  duty  of  exercising  such  care 
and  provision  is  universally  recognized.  Thus  in  the  Kansas 
case,  above  quoted,  the  court  said:  "Under  these  facts,  the 
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propriety  of  his  removal  cannot  be  doubted The  duty 

of  the  railroad  company,  with  respect  to  Weber,  did  not  end 
with  his  removal  from  the  train.  He  was  unconscious,  and 
unable  to  take  care  of  himself.  They  could  not  leave  him  on 
the  platform,  helpless,  exposed,  and  without  care  and  atten- 
tion. It  was  its  duty  to  have  exercised  reasonable  care  and 
diligence  to  make  temporary  provision  for  his  protection  and 
comfort."     This  was  a  case  of  intoxication. 

And  in  the  case  most  relied  on,  Lemont  v.  Washington  etc. 
R.  R.  Co.f  1  Mackey,  180,  47  Am.  Rep.  238,  the  supreme  court 
of  the  District  of  Columbia,  after  recognizing  the  right  of  re- 
moval, is  careful  to  add:  "Of  course,  for  an  abuse  of  this  dis- 
cretion, or  for  any  oppression  in  its  exercise,  the  company 
would  be  responsible." 

In  another  case,  the  court,  while  recognizing  the  right  of 
ejection,  said:  "It  does  not  follow  that  the  right  may  be  exer- 
cised in  such  manner,  under  such  circumstances,  or  against  a 
person  in  such  physical  or  mental  condition  as  that  death  or 
serious  bodily  harm  will  necessarily  or  even  probably  result 
from  putting  him  off":  R.  R.  Co.  v.  Sullivan,  16  Am.  &  Eng. 
R.  R.  Cas.  390.  See  also  Hall  v.  South  Carolina  Ry  Co.,  28 
S.  C.  261;  Lovelt  v.  Salem  etc.  R.  R.  Co.,  9  Allen,  557;  Higgina 
V.  Watervliet  etc.  R.  R.  Co.,  46  N.  Y.  23;  7  Am.  Rep.  293. 

We  conclude,  therefore,  that  the  conduct  of  the  defendant's 
agent,  in  turning  out  this  helpless  and  speechless  sick  pas- 
senger into  the  roadway  of  the  street,  and  there  leaving  him, 
on  an  inclement  day,  without  the  slightest  attempt,  at  the 
moment  or  afterward,  to  have  him  taken  care  of,  was  a  gross 
violation  of  its  duty. 

The  company  attempts  to  shield  its  agent  on  two  special 
grounds,  viz.:  1.  That  he  supposed,  and  appearances  justify 
him  in  supposing,  that  Conolly  was  drunk.  Even  if  his  illness 
had  been  the  result  of  drinking,  yet  he  had  ridden  a  consider- 
able distance  without  misbehavior,  and  was  never  guilty  of 
any,  except  in  the  sudden  access  of  vomiting,  bringing  about 
a  condition  of  complete  helplessness.  In  such  case,  the  duty 
of  the  company  to  see  to  his  being  taken  care  of,  after  ejection, 
would  have  arisen,  and  would  have  been  abridged  by  no  fault 
on  his  part,  because,  until  his  sickness,  he  had  been  in  fit  con- 
dition to  take  passage,  and  had  committed  no  voluntary  mis- 
behavior. Moreover,  it  is  admitted  that  Conolly  was  not  under 
the  influence  of  liquor,  and  the  assumption  that  he  was  so  was 
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a  rash  one,  under  the  circumstances,  and  the  company,  not 
Conolly,  must  suffer  for  the  mistake. 

2.  It  is  claimed  that  Conolly  had  signified  his  desire  and 
had  attempted  to  get  out,  and  that  the  driver  only  helped  him 
to  accomplish  his  purpose.  That  he  wished  to  get  out  while 
he  thought  he  was  able  to  do  so  and  to  take  care  of  himself 
may  be  true;  but  to  suppose  that  he  desired  to  be  put  out,  and 
left  in  the  street,  after  he  had  fallen  down  in  an  utterly  help- 
less condition,  is  too  preposterous  to  merit  consideration. 

We  are  not  here  concerned  with  the  measure  of  the  duty 
which  a  street  company  operated  under  the  conditions  pre- 
vailing in  the  city  of  New  Orleans  owes  to  a  passenger  in  such 
unhappy  case,  nor  with  the  kind  or  degree  of  care  which  it  is 
bound  to  take  for  his  protection.  If  we  were,  we  should  give 
due  consideration  to  such  conditions,  and  would  be  careful  to 
adjust  the  duty  according  to  practicability.  But  the  defense 
here  rests  upon  the  entire  absence  of  any  effort  whatever  to 
perform  the  duty,  and  a  denial  that  any  duty  arose  in  the 
premises.  Such  a  defense  can  receive  no  sanction  at  our 
hands. 

Nothing  remains  for  determination  but  the  measure  of  dam- 
ages. 

The  cause  of  action  arose  prior  to  the  recent  amendment  of 
article  2315  of  the  Revised  Civil  Code,  and  the  damages  re- 
coverable are  those  only  which  were  suffered  by  Conolly. 

The  case  was  tried  twice  before  a  jury.  The  first  verdict 
was  for  fifteen  hundred  dollars,  on  which  a  new  trial  was 
granted.  The  second  verdict,  from  which  the  present  appeal 
is  taken,  was  for  two  thousand  five  hundred  dollars. 

The  evidence  indicates  that  Conolly  was  not  entirely  deprived 
of  consciousness,  but  his  faculties  were  no  doubt  greatly  ob- 
tunded.  His  sufferings  were  severe;  and  though  he  must 
have  suffered  in  any  event,  it  would  be  a  reproach  to  the 
medical  art  to  suppose  that  it  could  not  have  means  to  allevi- 
ate them,  had  he  received  proper  attention. 

The  medical  testimony  indicates  that  the  attack  was  neces- 
sarily fatal.  The  humiliation  of  his  position  was  extreme, 
and  it  is  probable  that  he  felt  that  to  some  extent,  because 
one  witness  states  that  when  asked  if  he  was  drunk,  he  shook 
bis  head. 

On  the  whole,  considering  all  the  circumstances,  we  con- 
sider that  an  award  of  fifteen  hundred  dollars  will  do  justice. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
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pealed  from  be  amended  by  reducing  the  amount  to  fifteen 
hundred  dollars,  and  that,  as  thus  amended,  the  judgment 
appealed  from  be  aflBrmed,  plaintiflf  to  pay  costs  of  appeal. 

ON   APPLICATION   FOR   REHEARING. 

Fenner,  J.  The  propositions  decided  by  us  in  this  case, 
which  are  fully,  though  briefly,  condensed  in  the  syllabusj 
seemed  to  us  so  simple,  so  conservative,  so  limited,  that  we 
confess  our  amazement  at  the  prodigious  corollaries  and  con- 
sequences which  are  attached  to  them  in  the  brief  for  rehear- 
ing. While  we  are  hopeful,  and  indeed  confident,  that  no 
other  person  will  ever  make  such  deductions  from  the  lan- 
guage used,  we  will,  for  the  satisfaction  of  counsel,  expressly 
disclaim  any  purpose  to  convert  the  street-railway  of  his  client 
into  an  "eleemosynary  institution,"  or  to  require  it  to  add 
to  its  equipment  a  supply  of  doctors  and  trained  nurses,  or 
an  ambulance  corps.  The  plain  obligation  to  abstain  from 
inhumane  treatment  of  a  sick  passenger,  which  the  law  im- 
poses upon  carriers,  may  be  discharged  without  the  aid  of 
such  expensive  appliances.  But,  at  the  same  time,  we  do 
most  stoutly  hold  to  our  view  that  this  obligation  is  not,  as 
counsel  suggests,  a  mere  moral  duty  resting  on  carrier  only 
in  common  with  all  other  persons,  but  is  a  specific  legal  duty 
arising  from  his  contract,  and  enforceable  by  all  legal  sanc- 
tions. 

We  are  bluntly  charged  with  deciding  a  case  "  not  before 
us."  We  are  in  the  habit  of  looking  for  the  case  before  us  in 
the  record,  and  not  in  the  briefs  of  counsel;  and  this  charge 
would  have  been  less  flippant  had  counsel  referred  to  any 
page  of  the  record  contradicting  a  single  fact  stated  by  us, 
which  he  has  not  done,  and  could  not  do. 

We  are  reproached  with  attributing  to  counsel  an  admission 
which  he .  has  not  made,  viz.,  that  Conolly  was  not  drunk. 
As  the  evidence  was  conclusive  and  uncontradicted  that  he 
was  not  drunk,  and  as  neither  in  oral  nor  printed  argument 
did  counsel  assert  that  he  was  drunk,  we  deemed  ourselves 
justified  in  treating  this  as  an  implied  admission.  If  we 
were  mistaken,  there  is  no  difference  between  a  fact  clearly 
proved  and  one  admitted,  and  the  error  Beerne  inconsequen- 
tial. 

We  are  accused  of  using  "  hard  words,"  and  of  violating  the 
amenities  which  should  exist  between  court  and  counsel.  The 
scant  observance  of  those  amenities  exhibited  in  this  brief^ 
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which  we  notice  with  equal  surprise  and  regret,  is  not  justified 
by  any  conscious  offense  on  our  part.  The  supposition  which 
we  characterized  as  "  too  preposterous  for  serious  considera- 
tion" was  one  attributed  by  us  to  the  driver,  and  not  to  counsel. 
Had  we  thought  that  the  counsel  had  adopted  this  supposition 
as  his  own,  we  might  have  sought  for  words  more  polite  in 
which  to  qualify  it,  but  we  should  have  been  compelled  to 
substitute  others  not  less  emphatic. 

It  is  claimed  that  the  driver's  mistake,  in  supposing  Conolly 
was  drunk,  justified  his  course,  and  screens  the  company  from 
liability.  If  drivers  are  authorized  to  assume  that  every  per- 
son who  becomes  ill  and  vomits  in  a  car  must  necessarily  be 
drunk,  the  soberest  citizen  is  liable  every  day  to  incur  the 
calamity  which  befell  Conolly,  and  to  be  treated  in  the  same 
way.  If  they  are  not  authorized  to  make  such  assumption 
from  those  facts  alone,  then  there  was  absolutely  no  founda- 
tion for  it  in  this  case;  because  Conolly  had  ridden  a  long 
distance  without  any  misbehavior  or  improper  conduct  until 
he  was  suddenly  stricken  by  apoplexy  and  attendant  vomit- 
ing. No  other  fact  supported  the  assumption,  and  every  prior 
circumstance  opposed  it.  We  say,  therefore,  that  if  the  driver 
honestly  believed  that  Conolly  was  drunk,  the  honesty  of  that 
belief  cannot  excuse  its  manifest  rashness  and  improvidence, 
or  exonerate  the  company  from  liability  for  his  fault. 

The  fact  that  some  of  his  fellow-passengers,  who  had  no 
responsibility  or  duty  in -the  premises,  jumped  to  the  same 
uncharitable  conclusion  cannot  excuse  the  driver,  who  was 
charged  with  serious  duties,  and  was  bound  to  have  strong 
and  reasonable  grounds  before  acting  in  so  summary  and 
cruel  a  manner. 

The  only  question  in  this  case  on  which  there  was  even  the 
slightest  doubt  or  hesitancy  in  the  mind  of  any  member  of 
the  court  was  as  to  the  measure  of  damages.  That  was  the 
subject  of  full  discussion,  which,  considering  that,  though  years 
had  elapsed,  the  judgment  allowed  no  interest)  resulted  in  an 
agreement  on  the  sum  named. 

While  sensible  that  in  such  cases  ideal  justice  oannot  be 
done,  we  adhere  to  the  judgment. 

Rehearing  refused.  ^_____ 

As  TO  THB  Duty  and  Responsibility  of  Carriers  to  Sick  PASSSNOBRa^ 
■ee  note  to  New  Orleans  etc  R.  B.  Co.  v.  Staiham,  97  Am.  Dec.  499,  50a 
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State  v.  Beoussard. 
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9vtct  —  InroxiOATtoH  —  Verdict  akd  Sbntenob  will  bb  Sbt  Abidb,  where 
it  appears  that  members  of  the  jury,  during  their  deliberations,  wer* 
allowed  to  indulge  in  an  excessive  use  of  intoxicating  liquors,  and  th« 
eonsumption  of  a  pint  and  a  half  of  whisky  by  two  members  of  the 
Jory  between  the  hours  of  midnight  and  the  following  eleven  o'clock, 
rendering  them  sick  at  the  time  that  the  verdict  was  reached,  is  such 
saoessive  use  of  snoh  liquor  as  will  avoid  the  verdict. 

E.  O.  Hunter  and  John  C.  Ryan,  for  the  appellant. 

WalUr  H.  Rogers,  attorney-general^  and  Jame9  Andrew^ 
district  attorney,  for  the  state. 

PocHE,  J.  Appealing  from  a  sentence  resting  on  a  convic- 
tion of  horee-stealing,  the  accueed  presents  numerous  com- 
plaints, involving  mainly  the  alleged  misconduct  of  the  jury 
who  served  on  his  trial. 

Our  review  of  the  case  has  led  us  to  the  conclusion  that 
one  of  the  acts  of  alleged  misconduct  of  the  jury  is,  of  itself, 
fatal  to  the  validity  of  the  proceedings.  That  is,  the  charge 
that,  during  their  deliberations,  the  members  of  the  jury  were 
allowed  to  indulge  in  an  excessive  use  of  intoxicating  liquors. 

It  appears,  from  the  record,  that  the  case  was  given  to  the 
jury  at  about  six  o'clock  in  the  evening,  and  that  a  verdict 
was  reached  the  next  morning  at  about  eleven.  It  is  in  proof 
that  during  that  space  of  time  the  jury  were  served  with  two 
pint  bottles  and  about  four  six-ounce  bottles  of  whisky,  the 
greater  part  of  which  was  actually  consumed  by  only  two 
members  of  the  body.  The  evidence  does  not  show  by  whom 
the  liquor  was  furnished  or  supplied,  or  that  it  was  done  un- 
der the  orders  or  with  the  consent  and  approval  of  the  trial 
judge,  and  it  is  not  shown  that  any  of  the  members  were  or 
became  intoxicated  from  the  use  of  the  liquor  thus  consumed. 

But  it  is  in  proof  that  in  the  morning,  between  daylight  and 
eleven  o'clock,  two  members  of  the  jury,  together,  drank  and 
consumed  a  pint  and  a  half  of  whisky,  after  which  they  be- 
came sick,  and  were  unable  to  partake  of  any  breakfast,  and 
were  in  that  condition  at  the  very  moment  that  the  verdict 
was  agreed  upon.  We  are  constrained  to  believe  that  the  ab- 
sorption of  so  much  intoxicating  liquor  on  empty  stomachs, 
*fter  s  night  of  discomfort,  by  these  two  jurors,  must  have 
had  an  injurious  efifectupon  their  minds,  and  that  it  was  tha 
immediate  cause  of  the  sickness  which  they  then  felt. 
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Under  the  facts  in  the  record,  and  in  view  of  the  amount  oi 
intoxicating  liquor  imbibed  by  these  two  jurors,  we  have 
no  hesitation  in  holding  that  they,  at  least,  were  not  in  a 
condition  to  exercise  the  cool  and  dispassionate  judgment 
which  the  law  expects  of  every  juror  in  deliberating  over  a 
cause  involving  the  life  or  liberty  of  a  fellow-being,  and  that, 
as  a  consequence,  the  accused  has  not  had  a  trial  by  twelve 
men  "  good  and  true,"  as  the  law  contemplates. 

We  feel  very  confident  that,  in  thus  ruling,  we  make  no 
departure  from  the  line  of  jurisprudence  under  which  it  is 
settled  that  the  verdict  of  a  jury  in  a  criminal  cause  is  not 
to  be  vitiated  by  the  mere  fact  that,  during  their  deliberations 
in  a  protracted  trial,  the  jury  were  allowed  a  moderate  use  of 
spirituous  liquors  as  refreshments  or  as  a  stimulant:  State 
v.  Caulfield,  23  La.  Ann.  148;  State  v.  Dorsey,  40  La.  Ann.  739. 

It  would  be  difficult  to  formulate  any  affirmative  rule  or  to 
prescribe  an  inflexible  limit  to  the  practice,  and  courts  can 
do  no  more  than  to  guard  against  excesses  in  determining 
such  questions.  But  the  circumstances  of  this  case  disclose 
an  outrageous  abuse  of  the  privilege,  which  no  court  will 
sanction  or  tolerate,  and  which  loudly  calls  for  rebuke  from 
any  one  who  believes  in  a  proper  administration  of  justice,  <Mr 
in  the  solemnity  of  trials  in  criminal  causes. 

We  have  been  at  great  pains  to  examine  all  the  cases 
within  our  reach  in  which  the  point  was  raised,  with  varying 
results,  depending  upon  the  gravity  of  the  charge,  and  we 
feel  mortified  to  see  that  our  reports  will  contain  the  worst 
case  of  its  kind  thus  far  to  be  found  in  the  books:  Profifatt 
on  Jury  Trials,  459-463. 

It  is  therefore  ordered  that  the  sentence  appealed  from  be 
avoided,  that  the  verdict  of  the  jury  be  set  aside,  and  that 
the  cause  be  remanded  to  the  lower  court  for  further  proceed* 
ings  according  to  law.  

Af    TO  WHVN    THB  DRIKEnfO  OT   IktOZICATHTO   LiqVOBS    BT  A  JXTROB    at 

fnron  will  avoid  •  T«rdiot,  «••  note  te  Daek  ▼.  Statet  9  Am.  B«p.  764^  766. 
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Raymond  v.  Palmer. 

[41  Louisiana  Ahnuai.,  426.] 

Partnbbshif.  —  Members  of  Partnership  are  Distinot  Bbinos  from  the 
firm,  as  well  as  from  each  other,  and  their  rights  and  liabilities  are  to  be 
tested  and  adjudicated  accordingly.  Hence  a  bank  has  no  lien  or  claim 
on  the  deposit  of  a  partner,  made  on  his  separate  account,  in  order  to  set 
off  the  same  against  a  debt  owing  them  from  the  firm. 

Principal  and  Agent  —  Ratification  of  Agent's  Unauthorized  Acts. 
—  Acquiescence  or  long  silence  of  the  principal  touching  the  onauthor- 
ized  or  illegal  act  of  his  agent  after  notice  is  a  ratification  thereof. 

W.  S.  Benedict,  and  Rouse  and  Grant,  for  the  appellants. 

Henry  C.  Miller,  for  the  appellee. 

PocHE,  J.  Plaintiffs  brought  this  suit  as  commissioners  of 
the  Louisiana  Savings  Bank  and  Safe  Deposit  Company,  in 
liquidation,  to  recover  177  shares  of  Louisiana  lottery  stock, 
alleged  to  have  been  the  lawful  property  of  said  corporation 
on  the  27th  of  May,  1879,  when  said  stock  was  illegally 
pledged,  as  his  property,  to  the  People's  Bank  by  E.  C.  Pal- 
mer, then  the  president  of  the  Louisiana  Savings  Bank.  At 
the  instance  of  the  commissioners,  the  pledged  stock  was 
sequestered. 

On  motion  of  Palmer,  the  sequestration  was  bonded  on  the 
18th  of  February,  1880,  on  a  bond  of  $8,585,  which  was  then 
the  market  value  of  the  stock  after  deducting  $10,000,  the 
amount  for  which  it  had  been  pledged  by  Palmer,  the  stock 
being  then  worth  $18,585. 

On  the  24th  of  February,  1880,  the  stock,  which  stood  in 
the  name  of  Palmer  on  the  books  of  the  lottery  company,  was 
sold  by  him,  through  a  broker,  to  Moore,  Hyams,  &  Co.,  for 
the  sum  of  $22,125,  at  the  rate  of  $125  a  share  of  a  par  value 
of  $100. 

In  his  answer,  Palmer  claimed  that  he  was  the  true  owner 
of  the  stock  at  the  time  that  it  was  pledged  by  him  to  the 
People's  Bank. 

He  avers  that  the  stock  had  been  originally  pledged  to  the 
savings  bank  by  one  John  Mathers,  Jr.,  to  secure  the  latter's  in- 
debtedness to  the  bank,  accompanied  by  the  customary  form  of 
transfer  in  blank,  followed  by  a  subsequent  transfer  to  Palmer, 
to  be  held  by  him  for  the  benefit  of  the  bank,  as  pledgee.  He 
then  avers  that,  by  resolation  of  the  board  of  directors  under 
date  of  March  31,  1879,  he  was  authorized  and  directed  to  sell 
-said  stock  at  its  market  value,  and  that,  after  repeated  and 
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vain  efforts  to  obtain  a  better  price,  he  took  up  the  stock  for 
himself  at  $50  a  share,  making  the  total  price  of  $8,850,  and 
which  was  the  highest  obtainable,  which  amount  was  paid  by 
him  to  the  bank,  all  to  the  full  knowledge  of  the  directors, 
which  sum  thus  paid  by  him  was  credited  to  the  account  of 
John  Mathers,  Jr.,  the  pledgor. 

The  suit  was  instituted  on  the  18th  of  November,  1879. 
Palmer's  answer  was  filed  on  the  3d  of  December  following, 
from  which  time  no  steps  were  taken  and  no  further  proceed- 
ings were  had  in  the  litigation  until  the  4th  of  February,  1887, 
when  plaintiffs  filed  an  amended  petition,  making  the  lottery 
company  a  party,  praying  for  dividends  in  the  sum  of  two  hun- 
dred and  fifty  thousand  dollars,  and  reiterating  their  original 
demand  against  Palmer  and  against  the  People's  Bank. 

On  the  19th  of  March,  1888,  plaintiffs  filed  a  second  amended 
petition  for  the  purpose  of  bringing  into  court  the  firm  of 
Moore,  Hyams,  &  Co.,  the  purchasers  of  the  stock  from  Palmer; 
judgment  was  asked  against  them  for  the  restitution  .of  the 
177  shares  of  stock,  and  in  default  of  the  delivery  of  the  same, 
for  judgment  against  the  firm  at  the  rate  of  one  thousand 
dollars  a  share,  alleged  as  the  then  market  value  of  the  stock, 
as  well  as  for  dividends  received  by  them  thereon. 

The  defense  of  that  firm  was  a  general  denial,  coupled  with 
the  averment  of  their  good  faith  in  the  purchase  of  the  stock, 
which  they  acquired  in  open  market  from  persons  in  the  habit 
of  selling  such  things,  before  paying  which  they  saw  that  the 
same  had  been  duly  transferred  to  them  on  the  books  of  the 
company.  The  answer  ended  with  a  call  of  the  lottery  com- 
pany in  warranty. 

As  the  record  shows  that  the  People's  Bank  has  been  reim- 
bursed the  amount  of  its  loan  to  Palmer,  that  corporation  is 
thus  stripped  of  all  interest  in  the  controversy,  and  is  there- 
fore practically  out  of  the  case. 

Judgment  was  rendered  in  favor  of  plaintiffs  against  the 
defendant  Palmer  in  the  sura  of  $18,580,  as  the  value  of  the 
stock  on  February  18, 1880,  with  legal  interest  from  that  date, 
with  lien  and  privilege  on  the  property  sequestered,  so  far  as 
represented  by  the  forthcoming  bond  given  to  release  the  se- 
questration, and  in  all  other  respects  the  judgment  went  in 
favor  of  all  the  other  defendants. 

Palmer  has  appealed  from  the  judgment  against  himself, 
and  plaintiffs  appeal  from  the  entire  judgment. 

Considering  the  restricted  issue  presented  by  the  pleadings, 
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an  immense  mass  of  testimony  and  of  documentary  evidence 
comes  up  to  swell  the  voluminous  record  in  this  case,  in  which 
an  unprecedented  latitude  was  allowed  to  plaintiffs'  counsel  in 
a  tedious  investigation  of  complicated  matters,  accounts,  and 
even  of  gossip  which  had  not  the  remotest  bearing  on  the  true 
issues  of  the  controversy,  and  which  our  duty  compelled  us  to 
examine  in  our  search  for  the  truth.  After  a  patient  and  pain- 
ful labor  to  separate  the  chaflF  from  the  grain,  we  find  the  fol- 
lowing as  the  salient,  uncontested  facts  bearing  on  the  issues 
presented  for  decision: — 

The  177  shares  of  stock  in  suit  were  the  lawful  property  of 
John  Mathers,  Jr.,  who  pledged  them  to  the  Louisiana  Savings 
Bank  and  Safe  Deposit  Company  to  secure  two  loans  aggre- 
gating together  the  sum  of  twelve  thousand  dollars,  represented 
by  two  notes  payable  on  demand,  and  long  past  due  on  the  31st 
of  March,  1879,  the  day  on  which  the  board  of  directors,  by 
resolution,  instructed  their  president  (who  was  E.  C.  Palmer, 
the  principal  defendant  herein)  "to  realize  on  that  stock" 
and  on  other  values  enumerated  in  the  resolution.  The  pledge 
included  the  authority  to  the  pledgee  to  sell  the  stock  at  pub- 
lic or  private  sale,  and  without  recourse  to  legal  proceedings 
for  said  purpose. 

At  that  time  the  stock  of  that  company  was  as  low  down  as 
it  had  ever  reached  since  the  company  had  been  put  into  oper- 
ation. 

By  an  act  of  the  legislature  passed  during  the  session  of 
1879,  and  approved  on  the  27th  of  March  of  that  year,  the 
charter  of  the  lottery  company  had  been  repealed,  and  great 
consternation  prevailed  among  all  the  holders  of  its  stock,  to 
luch  an  extent  that  for  a  few  days  there  was  no  market  at  all 
for  such  stock. 

At  that  juncture  the  savings  bank  was  in  great  financial 
distress,  soon  culminating  in  disastrous  insolvency,  which  led 
to  the  closing  of  its  doors  on  the  30th  of  June  of  that  year. 

It  is  thus  apparent  that  the  board  of  directors  were  impelled 
by  two  combined  and  imperious  reasons  to  dispose  of  that 
stock.  Towards  the  end  of  May,  owing  to  well-known  causes, 
useless  to  enumerate  here,  the  stock  of  the  company  had  some- 
what recuperated,  and  was  quoted  on  the  market  at  forty-nine 
to  fifty  dollars  per  share. 

The  stock  involved  in  thia  case  was  repeatedly  thrown  on 
the  market,  without  an  offer  up  to  fifty  dollars  a  share,  from 
the  31st  of  March  up  to  the  27th  of  May,  1879,  when  Palmer, 
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the  defendant,  concluded  to  take  it  for  himself  at  that,  whicli 
was  the  highest  market  price. 

On  the  same  day  he  pledged  it  to  the  People's  Bank  to  re- 
cover his  note  of  $10,000;  and  on  the  same  day  he  deposited 
to  his  credit  in  the  savings  bank  the  amount  which  he  had 
realized  on  his  note,  to  wit,  $9,573.75.  On  the  29th  of  May 
he  drew  his  check  for  $8,850  to  the  order  of  the  cashier  of  his 
bank,  in  payment  of  the  stock  in  question,  and  on  that  day 
that  amount  was  credited  on  the  books  of  the  bank  to  the  ac- 
count of  John  Mathers,  Jr.,  with  a  corresponding  debit  to  the 
deposit  of  E.  C.  Palmer,  which  on  that  day  showed  a  balance 
of  $25,406.25  in  his  favor  as  a  depositor. 

Owing,  doubtless,  to  the  enactment  by  the  constitutional 
convention  of  an  ordinance  known  as  article  167  of  the  consti- 
tution, and  of  the  adoption,  on  the  2d  of  December,  1879,  of 
that  constitution  by  the  people,  the  value  of  lottery  stock  began 
to  appreciate  very  rapidly,  and  by  the  18th  of  February,  1880, 
when  Palmer  bonded  plaintiffs'  sequestration,  it  was  quoted 
on  the  market  at  $105  a  share,  on  which  basis  the  amount  of 
the  forthcoming  bond  was  predicated.  By  the  24th  of  that 
month  that  stock  was  quoted  at  $125  a  share,  and  it  was  on 
that  day  and  at  that  price  that  it  was  sold  by  Palmer's  broker 
to  Moore,  Hyams,  &  Co. 

And  by  the  time  that  the  judgment  in  this  case  was  ren- 
dered, in  July,  1888,  that  stock  had  reached  the  phenomenal 
value  of  one  thousand  dollars  a  share. 

It  also  appears  that  John  Mathers,  Jr.,  the  original  owner 
of  the  stock,  and  the  pledgor  thereof,  had  full  knowledge  of 
the  transactions  hereinabove  recited,  and  that  he  made  no 
objection.  In  April,  1881,  Mathers  made  a  voluntary  sur- 
render of  his  property  under  the  insolvent  laws  of  this  state, 
and  in  his  schedule  of  assets  he  entirely  failed  to  include  or 
make  any  reference  to  the  stock  in  question,  and  in  the  state- 
ment of  his  liabilities  he  acted  upon  the  condition  of  his 
account  with  the  bank  as  affected  by  the  credit  of  $8,850,  aris- 
ing out  of  the  sale  of  the  stock  which  he  had  pledged  to  that 
corporation. 

It  is  hardly  possible  to  account  for  Mathers's  conduct  in 
omitting  to  include  in  his  schedule  stock  which  was  then 
worth  over  thirty  thousand  dollars,  pledged  to  secure  an  in- 
debtedness of  twelve  thousand  dollars,  and  for  his  failure  and 
that  of  his  syndic  to  subsequently  urge  any  claim  to  pledged 
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property  which  finally  reached  the  value  of  one  hundred  and 
seventy-seven  thousand  dollars,  on  any  other  theory  than  that 
of  a  full  acquiescence  in  the  disposition  made  thereof. 

As  to  other  pertinent  facts  which  are  hotly  contested  be- 
tween the  parties,  and  as  to  which  the  evidence  is  conflicting, 
we  have  reached  the  following  conclusions:  Plaintiffs  ear- 
nestly contend  that  the  check  of  Palmer  of  $8,850  could  not, 
in  law,  be  considered  as  a  valid  payment  of  the  stock,  even  if 
he  had  had  the  capacity  to  become  the  purchaser  thereof, 
which  is  denied. 

That  contention  rests  on  the  facts  that  E.  C.  Palmer  was 
then  the  president  of  a  bank  tottering  in  insolvency,  and  that 
the  firm  of  E.  C.  Palmer  &  Co.,  of  which  he  was  the  senior 
member,  was  heavily  indebted  to  the  bank  for  overdrafts, 
and  for  indorsements  held  by  the  corporation.  It  is  in  this 
connection  that  plaintiffs  have  taken  an  immensely  wide 
range  in  the  matter  of  evidence,  with  the  view  to  show  that 
Palmer's  check  of  $8,850,  against  the  pretended  balance  in 
his  favor  as  a  depositor,  was  worthless,  and  particulary  of  no 
value  to  the  bank,  whose  object  in  disposing  of  the  lottery 
stock  was  to  realize  cash  assets  to  meet  the  demands  of  its 
true  creditors  and  bona  fide  depositors.  Continuous  efforts 
were  made  to  show  that  Palmer  was,  in  truth,  a  heavy  debtor 
of  the  bank,  whose  valuable  assets  he  had  fraudulently  ab- 
sorbed; and  a  detailed  history  of  all  the  transactions  between 
Palmer  and  the  bank,  from  the  year  1872  to  the  date  of  its 
failure,  in  1879,  is  to  be  found  in  the  record,  and  has  con- 
tributed its  share  to  the  innumerable  complications  which 
teem  in  the  record,  and  which  we  were  expected  to  unravel 
and  to  solve. 

But,  under  a  correct  appreciation  of  the  law  which  governs 
the  case,  the  investigation  of  all  these  matters,  which  practi- 
cally involve  the  administration  of  the  bank  for  several  years, 
and  its  final  liquidation,  is  entirely  foreign  to  the  real  issues 
presented  by  the  pleadings  in  this  case. 

We  hold,  in  answer  to  the  contention  on  this  branch  of  the 
case,  that  Palmer's  individual  account  as  a  depositor  was  en- 
tirely distinct  from  that  of  his  firm,  and  that,  without  his 
consent  or  special  agreement,  the  debits  of  the  firm  could  not 
be  compensated  or  set  off  against  the  balance  in  his  favor. 

It  is  elementary  in  our  jurisprudence  that  "the  component 
part»  of  a  firm  are  distinct  beings  from  the  firm,  as  well  as 
from  each  other,  and  their  rights  and  liabilities  must  be  tested 
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and  adjudicated  accordingly":  Paradise  v.  Gerson,  32  La.  Ann. 
632,  and  authorities  therein  cited. 

Hence  flows  the  principle,  equally  well  settled,  that  "the 
lien  and  the  right  of  set-oflF  exist  only  where  the  individual 
who  is  both  depositor  and  debtor  stands  in  both  these  char- 
acters alike  in  precisely  the  same  relation  and  on  precisely 
the  same  footing  towards  the  bank.  That  is  to  say,  for  in- 
stance, the  bank  can  claim  no  lien  on  the  deposit  of  a  partner 
made  on  his  separate  account,  in  order  to  set  off  the  same 
against  a  debt  owing  them  from  the  firm,  and  this  not  even  if 
property  specially  pledged  to  the  bank  by  the  partner  on  his 
separate  account  afterwards  becomes  the  property  of  the  firm": 
Morse  on  Banks  and  Banking,  48. 

In  the  case  of  Hancock  v.  Citizens*  Bank,  32  La.  Ann.  590, 
this  general  rule  was  enforced  in  a  case  of  peculiar  hardship, 
and  the  doctrine  was  therein  formulated  thus:  "Compensa- 
tion does  not  take  place  in  the  confidential  contracts  arising 
from  irregular  deposits,  such  as  the  deposit  of  money  with  a 
banker,  and  the  depositary  is  not  authorized  to  apply  the 
funds  on  deposit  in  his  hands  to  the  payment  of  the  debts  of 
the  depositor,  except  there  is  a  special  mandate  from  him." 
See  also  Gordon  v.  Muchler,  34  La.  Ann.  604. 

Conceding,  therefore,  that  Palmer  might  have  been  indebted 
to  the  bank  on  account  of  his  liability  for  the  debts  of  his 
firm,  it  is  clear  that  his  indebtedness  in  that  capacity  could 
not  have  been  set  off  against  the  balance  in  his  favor  on  hie 
account  as  an  individual  depositor. 

We  are  not  to  be  understood  as  deciding  that,  after  a 
thorough  settlement  of  accounts  between  the  bank  and  the 
firm.  Palmer  could  have  been  held  as  a  debtor  on  account  of 
his  firm;  we  simply  eliminate  that  discussion  as  irrelevant 
to  the  crucial  test  of  his  rights  under  well-settled  jurispru- 
dence. 

We  therefore  conclude  and  we  hold  that,  under  the  state  of 
his  account  as  a  depositor  in  the  bank  on  the  29th  of  May, 
1879,  Palmer  had  the  undoubted  right  to  draw  a  check  of 
$8,850  on  the  bank,  and  that  such  check  was  a  legal  payment 
to  Mathers,  Jr.,  for  his  stock.  Hence,  through  that  operation, 
the  bank,  as  pledgee  of  that  stock,  obtained  full  and  valid 
consideration  for  its  interest  in  the  same. 

It  is  conceded  that  at  that  time,  and  for  several  months 
before,  the  stock  could  not  have  commanded  a  higher  price  on 
the  market,  and  that  the  bank  was  bound,  and  the  directors 
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clamorous  in  their  eagerness,  to  sell  the  stock.  But  it  is  con- 
tended that  Palmer's  mode  of  selling  defeated  the  very  object 
contemplated  by  the  resolution  authorizing  him  to  sell,  and 
that  under  his  management  the  bank  did  not  receive  as  an 
asset  the  proceeds  realized  from  the  stock. 

The  record  and  the  very  equities  of  the  case  suggest  two 
answers  to  that  contention. 

In  the  first  place,  Palmer,  being,  as  depositor,  a  creditor  of 
the  bank,  could  have  drawn,  on  his  account,  the  amount  of 
$8,850,  which  the  stock  sold  for,  and  thus  the  same  result 
would  have  been  obtained  in  an  indirect  manner.  And  in  the 
second  place,  the  record  shows  that  on  the  same  day  he  placed 
in  the  coffers  of  the  bank  the  sum  of  $9,573.75,  the  amount  of 
his  loan  from  the  People's  Bank  on  the  pledged  stock. 

It  is  difficult  to  conceive  wherein  the  bank  was  injured  by 
the  transaction,  and  wherein  she  could  have  been  benefited  by 
a  restitution  to  her  of  the  stock  on  her  restoring  what  she 
had  received,  if  the  stock  had  not  appreciated  in  value,  and 
much  less  if  it  had  depreciated,  in  the  mean  time. 

Manifestly,  the  bank  could  not  reclaim  the  stock,  because  it 
had  been  illegally  disposed  of,  without  tendering  the  return  of 
the  consideration  obtained  therefor:  Lacomb  v.  Foratallj  123 
U.  S.  570. 

It  is  doubtless  in  those  or  similar  considerations  that  the 
silence  of  the  bank  directors,  to  whom  the  whole  transaction 
was  known,  can  and  must  find  its  reason. 

They  knew  that  the  stock  could  not  have  commanded  a 
better  price,  but  that  it  might,  on  the  contrary,  have  depre- 
ciated; they  saw  that  the  burdensome  indebtedness  of  Mathers 
was  reduced  by  $8,850,  and  that  the  credit  of  Palmer,  as  a  de- 
positor, was  reduced  in  the  same  proportion.  Hence  they  for- 
mulated no  complaint  and  urged  no  objection,  and  therefore 
they  must  be  held,  in  law,  as  having  ratified  the  disposition,  as 
illegal  as  it  may  have  been,  made  by  their  agent  of  their  inter- 
est in  the  stock. 

By  their  long  inaction,  Mathers,  the  owner,  and  the  bank, 
as  pledgee  of  the  stock,  are  silenced  into  a  tacit  acquiescence 
of  Palmer's  dealings  touching  the  subject-matter. 

Nothing  is  better  settled  in  our  minds,  from  the  record,  that 
if  the  stock  in  question  had  not  increased  in  value  from  May 
to  November,  1879,  the  present  suit  would  never  have  been 
filed,  and  if  the  same  stock  has  not  met  with  such  phenome- 
nal increase  of  value  from  December,  1879,  to  February,  1887, 
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the  suit  would  have  continued  to  slumber,  as  it  had  done  for 
eight  years,  on  the  uncalled  docket  of  the  civil  district  court. 

As  the  bank  never  was  the  owner  of  the  stock,  a  serious 
question  might  be  presented  involving  the  right  of  plaintiffs 
to  urge  the  nullity  of  the  sale  by  Palmer  to  himself,  when  it 
is  connected  with  the  silence  of  Mathers,  the  owner. 

But,  for  the  purpose  of  our  disposition  of  the  case,  we  have 
conceded  their  right  as  well  as  their  conclusion  on  that  point, 
preferring  to  rest  our  decision  on  the  ratification  of  the  trans- 
action by  their  silence  with  knowledge  of  the  facts. 

The  principle  which  gives  legal  effect  to  acts  of  an  agent, 
unauthorized  by  or  in  violation  of  his  mandate,  in  conse- 
quence of  the  silence  or  acquiescence  of  the  principal,  is  quite 
familiar  in  our  jurisprudence. 

In  the  case  of  Ward  v.  Warjield,  3  La.  Ann.  468,  the  agent 
to  whom  cotton  had  been  consigned  for  sale  in  New  Orleans 
shipped  it  to  Liverpool,  where  it  was  sold  for  account  of  his 
principal,  at  a  price  less  than  the  market  value  of  the  cotton 
in  New  Orleans  at  the  date  of  the  shipment  to  Liverpool. 
The  principal  had  been  notified  of  the  transaction,  and  had 
been  oflFered  the  option  of  accepting  the  risk  of  the  venture,  or 
of  closing  the  sale  with  the  agent  at  the  stipulated  market 
value  of  the  cotton  in  New  Orleans  at  the  time.  In  the  mean 
time  the  cotton  market  in  Liverpool, had  depressed,  and  the 
cotton  was  sold  there  at  a  reduced  price,  resulting  in  a  consid- 
erable loss  from  the  amount  of  credits  allowed  to  his  princi- 
pal by  the  agent,  and  suit  was  brought  by  the  latter  for  the 
recovery  of  the  difference  between  the  credit  thus  given  and 
the  actual  proceeds  of  the  sale  of  the  cotton. 

The  ofi'er  of  the  agent  to  take  the  cotton  at  its  market  value 
in  New  Orleans  remained  unanswered  for  one  month,  at  the 
end  of  which  time  the  principal  answered  that  he  accepted  the 
offer  of  purchase  by  the  agent. 

But  the  court  held  the  silence  of  the  principal  for  one 
month  to  be  equivalent  to  an  acquiescence  in  the  acts  of  the 
agent,  and  the  latter  recovered  his  demand. 

The  court  said:  "The  principle  is  well  settled  that  the  ob- 
ligation of  an  agent  whose  authority  is  limited  by  instructions, 
is  to  adhere  faithfully  to  those  instructions.  If  he  unneces- 
fiarily  exceed  his  commission,  he  renders  himself  responsible 
to  the  principal  for  the  consequence  of  his  act.  If  loss  ensue, 
it  furnishes  no  defense  to  him  that  he  intended  the  benefit  of 
his  principal.     But  while  the  general  doctrine  may  be  con- 
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ridered  as  unquestionable,  there  are  other  principles  which 
are  equally  well  settled  in  the  law  of  agency.  Subsequent 
assent,  as  between  principal  and  agent,  is  equivalent  to  a 
previous  authority,  and  hence,  where  an  agent  has  committed 
a  breach  of  orders,  and  the  principal,  with  full  knowledge  of 
all  the  consequences,  adopts  his  acts,  even  for  a  moment,  he 
will  be  bound  by  them,  and  the  agent  will  be  discharged. 
Nor  is  it  necessary  that  such  assent  should  be  express.  It 
may  be  inferred  from  the  conduct  of  the  principal." 

In  the  case  of  Lafitte  v.  Godchaux,  35  La.  Ann.  1161,  this 
court  applied  the  doctrine  under  circumstances  quite  similar 
to  the  facts  disclosed  in  the  present  case. 

The  pledgee  of  certain  shares  of  insurance  stock  had  re- 
ported to  the  pledgor  a  sale  thereof  under  the  authority  of  the 
act  of  pledge,  and  claimed  a  balance  due  him  on  account  of 
his  note  secured  by  the  pledge,  which  the  pledgors  made  good. 
Subsequently,  the  latter  brought  suit  for  the  recovery  of  the 
stock,  on  the  ground  that  the  pledgee  had  not  truly  sold  the 
stock,  but  had  detained  the  same  for  his  own  account. 

While  the  court  conceded  that  the  sale  made  by  the  pledgee 
was  a  nullity,  it  rejected  plaintiff's  demand,  on  the  ground  of 
his  acquiescence,  resulting  from  long  silence  after  full  knowl- 
edge of  the  facts. 

It  was  said  in  that  case:  "  In  such  a  transaction,  the  rela- 
tion of  the  pledgee  to  the  pledgor  is  precisely  that  of  an  agent 
to  his  principal,  and  the  validity  of  his  acts  must  be  tested 
under  the  same  rules." 

"  Those  rules  are  well  known  and  firmly  established  in  our 
jurisprudence,  and  they  hold  the  acquiescence  or  long  silence 
of  the  principal  touching  an  unauthorized  or  illegal  act  of  his 
agent  as  a  ratification  of  the  act  or  contract  of  the  agent." 
See  also  Allison  &  Co.  v.  Watson,  36  La.  Ann.  616;  Bennett  v. 
Mechanics'  etc.  Bank,  34  La.  Ann.  150;  Starr  v.  Zacharie,  18 
La.  517;  Dupre  v.  Splane,  16  La,  51. 

The  preponderance  of  the  conflicting  evidence  on  this  point 
shows  to  our  satisfaction  that  the  directors  of  the  bank  who 
had  authorized  and  directed  the  sale  of  the  stock  by  Palmer, 
as  their  agent,  had  full  knowledge  of  the  circumstances  under 
which  it  was  disposed  of,  including  the  fact  that  Palmer  had 
taken  it  for  his  own  account.  Their  functions  as  directors 
continued  until  the  30th  of  June,  fully  two  months  after  the 
obnoxious  transaction,  and  yet  they  did  nothing  indicating  a 
repudiation  of  the  acts  of  their  alleged  unfaithful  agent.    After 
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the  failure  of  the  bank,  their  functions  were  vested  in  the 
liquidating  commissioners,  the  present  plaintiflfs,  who  avow- 
edly obtained  full  knowledge  of  the  transaction,  and  they  re- 
mained silent  until  November  following,  when  they  began  to 
complain,  being  prompted,  not  by  the  belief  that  the  sale  was 
a  nullity  ab  initio,  but  by  the  prospects  of  gain  as  a  result 
from  the  rapid  increase  in  value  of  the  stock,  which  had,  in 
the  mean  time,  doubled  in  value. 

Their  case  must  be  held  to  fall  fairly  within  the  rule  of 
acquiescence  by  long  silence. 

These  considerations  lead  to  and  fully  justify  the  conclu- 
sion that  when  this  suit  was  instituted  Palmer  was  the  true 
and  legal  owner  of  the  stock  pledged  to  the  bank  by  Mathers, 
and  that  those  who  hold  under  him  have  acquired  a  good  and 
indefeasible  title  to  the  same.  We  therefore  hold  that  the 
judgment  in  favor  of  the  defendants,  Moore,  Hyams,  &  Co., 
and  of  the  Louisiana  Lottery  Company,  is  correct,  but  that 
there  is  error  in  the  judgment  against  E.  C.  Palmer. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  reversing  that  portion  of 
the  judgment  which  condemns  E.  C.  Palmer  to  pay  to  plaintiffs 
the  sum  of  $18,580,  with  interest,  and  with  a  privilege  on  the 
forthcoming  bond,  and  by  rejecting  plaintiff's  demand  against 
said  Palmer.  And  it  is  ordered  that,  as  thus  amended,  said 
judgment  be  aflBrmed,  at  plaintiff's  costs  in  both  courts. 


Partnership.  —  A  partnership  is  a  distinct  entity,  diflFering  from  the  in- 
dividuals composing  it:  Richard  v.  Allen,  117  Pa.  St.  199;  2  Am.  St.  Rep. 
652. 

Partnership.  —  An  individual  debt  due  from  one  partner  cannot  be  set 
off  against  a  debt  due  to  the  firm  of  which  he  is  a  member:  Cannon  v.  Lind- 
eey,  85  Ala.  198;  7  Am.  St.  Rep.  38;  Rush  v.  Thompson,  112  Ind.  158;  and 
compare  Manning  v.  Maroney,  87  Ala.  563;  13  Am.  St.  Rep.  67. 

Ratification  of  an  Unauthorized  Act  of  an  Agent  may  be  presumed 
from  the  acquiescence  of  the  principal  after  notice:  Quinn  ▼.  Dresbach,  75 
Cal.  159;  7  Am.  St.  Rep.  138;  Central  R.  R.  d:  B.  Co.  v.  Cheatham^  85  Alfc 
292;  7  Am.  St  Rep.  48;  Hurky  v.  WaUon,  68  Mich.  632. 
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Meter  and  Company  v.  Yicksbitrg,  Shrevepoet, 
AND  Pacific  Railroad  Company. 

[41  Louisiana  Anmcal,  689.] 

BAn.ROADs — Liability  of,  for  Fire  from  Escapb  of  Spares — Bitkdsh 
OF  Proof.  — In  order  to  recover  for-losa  by  fire  from  the  escape  of  sparka 
from  an  engine  equipped  with  the  moat  effective  and  improved  appliances 
to  prevent  the  escape  of  fire,  the  burden  of  proof  is  apon  the  plaintiff 
and  must  be  very  positive,  strong,  and  convincing,  to  establish  negligence 
on  the  part  of  the  railroad  company. 

Railroads  —  When  Liable  for  Loss  by  Fire  from  EIscaping  Sparks.  — 
Where  a  railroad  company  builds  a  platform  at  a  flag-station,  for  the 
purpose  of  receiving  and  shipping  freight,  and  under  its  course  of  bnsi- 
ness  induces  the  placing  of  freight  there  to  be  shipped  by  the  next 
train,  a  failure  on  the  part  of  the  company  to  ship  at  the  proper  time 
renders  it  liable  for  the  subsequent  loss  of  freight  on  the  platform, 
destroyed  by  fire  escaping  from  its  engines. 

Stuhbs  and  Russell,  for  the  appellant. 

C.  J.  and  J.  S.  Boatner,  for  the  appellees. 

McEnery,  J.  V.  and  A.  Meyer,  a  commercial  firm  domi- 
ciled in  the  city  of  New  Orleans,  sue  the  defendant  company 
for  $2,536.97,  with  five  per  cent  interest  thereon  from  legal 
demand,  and  the  value  of  fifty-four  bales  of  cotton  which  had 
been  placed  upon  defendant's  platform  at  a  flag-station  for 
shipment,  and  which  was  destroyed  by  fire  while  awaiting 
shipment. 

Plaintiffs  allege  the  cotton  was  destroyed  by  sparks  emitted 
from  one  of  the  engines  of  the  defendant  company;  that  said 
company  was  grossly  negligent  in  failing  to  use  on  its  engines 
the  necessary  appliances  to  prevent  sparks  from  escaping,  and 
that  the  engine  which  passed  the  platform  on  which  the  cotton 
was  placed  was  not  supplied  with  a  spark-arrester  and  im- 
proved appliances  to  prevent  the  escape  of  fire;  and  that  said 
company  was  also  grossly  negligent  as  a  common  carrier  in 
allowing  the  cotton  to  remain  on  the  platform  for  several  days, 
exposed  to  fire  from  passing  trains,  after  having  been  notified 
of  its  storage  on  the  platform  for  the  purpose  of  shipment  by 
the  defendant  company. 

The  defendant  company  denies  each  and  every  allegation 
of  the  plaintiff;  denies  the  delivery  of  said  cotton  to  respond- 
ents' agent,  or  that  it  had  received  it  in  its  care  or  custody; 
denies  that  said  cotton  was  burned  through  any  fault  or  neg- 
ligence of  the  company,  and  afiirms  that  its  engines  are  fur- 
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nished  with  improved  appliances  and  operated  by  experienced, 
skilled,  and  careful  men. 

There  was  judgment  for  the  plaintiffs  for  the  amount 
claimed,  and  the  defendant  company  has  appealed. 

There  is,  as  usual  when  questions  of  fact  involving  liability 
are  at  issue,  conflicting  testimony. 

According  to  the  various  impressions  of  witnesses  on  the 
day  and  at  the  time  when  the  train  passed  which  it  is  alleged 
get  fire  to  the  cotton,  the  wind  was  from  the  north  or  the  south, 
the  day  was  cool,  clear,  and  dry,  or  it  was  damp,  murky,  and 
misty.  But  the  cotton  was  piled  and  stored  on  the  south  of 
the  railroad  track,  and  it  took  fire  and  burned,  notwithstand- 
ing the  wind  blew  towards  the  north,  and  it  was  rapidly 
consumed,  although  it  was  a  damp  day.  It  took  fire  almost 
immediately  after  the  train  passed,  and  upon  no  hypothesis 
can  the  fire  be  explained  from  facts  in  the  record,  except  that 
it  took  fire  from  sparks  emitted  from  the  passing  locomotive 
drawing  the  passenger  train. 

The  engine  was  provided  with  a  spark-arrester  of  the  most 
improved  kind.  With  an  engine  so  equipped  with  effective 
appliances  to  prevent  the  escape  of  fire,  although  the  author- 
ities are  conflicting  in  the  jurisprudence  of  this  country  as  to 
the  company's  liability,  we  think  the  weight  of  authority  is, 
that,  where  such  equipments  are  applied  to  engines,  the  bur- 
den of  proof  is  shifted  upon  the  plaintiff,  and  the  testimony 
must  be  very  positive,  strong,  and  convincing  to  establish 
the  fact  of  negligence  on  the  part  of  the  company.  Without 
stating  the  testimony  of  the  witnesses  on  this  point,  its  effect 
is  to  show  that  the  employees  of  the  road  used  every  precau- 
tion to  prevent  the  escape  of  fire  while  passing  the  platform 
where  the  cotton  was  stored. 

On  the  second  point  presented  by  plaintiffs,  that  the  defend- 
ant company  had  negligently  allowed  their  cotton,  which  had 
been  placed  upon  the  platform  for  shipment,  to  remain  there 
an  unreasonable  length  of  time,  which  occasioned  its  destruc- 
tion and  loss  by  fire,  we  are  of  the  opinion  that  the  following 
facts  are  established  by  the  testimony:  That  the  platform  upon 
which  the  cotton  was  placed  was  located  at  a  flag-station, 
which  had  been  erected  for  the  convenience  of  shipping  cotton 
from  the  King  place,  upon  which  the  cotton  was  raised;  that 
the  course  of  business  here  adopted  by  the  company  was  the 
same  as  at  other  flag-stations;  that  the  cotton  is  placed  on 
the  platform,  the  agent  is  notified,  and  the  train  is  flagged  to 
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take  it  on,  and  at  this  particular  station  the  agent  of  plaintiffs 
would  notify  the  railroad  agent  in  Monroe  when  a  shipment  of 
cotton  was  to  be  made,  who  would  cause  the  train  to  stop  there 
and  take  it.  He  notified  the  conductor  of  the  next  freight 
train  to  stop  at  the  station  and  receive  the  cotton  from  the 
person  who  had  charge  of  it,  to  whom  the  conductor  would  re- 
ceipt for  the  same,  and  from  whom  he  would  receive  shipping 
directions.  The  plaintiffs'  agent,  and  manager  of  the  King 
plantation,  which  they  had  leased,  notified  the  railroad  agent 
at  Monroe,  in  writing,  of  his  intention  to  ship  the  cotton,  when 
it  was  at  the  platform,  partly  on  it  and  a  portion  on  the  ground. 
He  sent  also  a  verbal  message,  which  was  delivered  to  the 
company's  agent  by  one  of  the  company's  conductors  of  a  local 
freight  train,  on  Tuesday  morning,  the  day  preceding  the  fire, 
of  the  cotton  being  at  the  flag-station  ready  for  shipment.  It 
remained  on  the  platform  for  at  least  twenty-eight  hours.  The 
plaintiffs  had  a  man  at  the  flag-station  to  flag  the  train  and 
to  give  necessary  shipping  instructions. 

On  Tuesday  night  a  freight  train  passed,  and  although 
flagged,  failed  to  stop.  No  satisfactory  explanation  is  given  of 
this  failure  to  stop  and  take  the  cotton,  except  that  it  was  a 
through-train,  which  passes  at  night,  and  does  not  stop  at  the 
flag-stations. 

Defendant's  agent,  however,  swears,  and  it  is  not  contradicted, 
that  he  usually  shipped  at  night.  It  is  not  shown  that  it  was 
not  in  the  power  of  the  defendant  company  to  transport  the  cot- 
ton from  the  time  it  was  stored  until  destroyed.  Plaintiffs'  gin- 
house  was  only  a  short  distance  from  the  station,  and  it  is  not 
reasonable  to  suppose  that  they  would  have  risked  their  cotton 
from  a  place  where  it  was  insured  to  one  where  it  was  not, 
without  reasonable  grounds  for  believing  that  it  would  be  im- 
mediately placed  on  defendant's  car.  The  defendant  company, 
by  the  course  of  business  inaugurated  by  it,  and  the  special 
inducements  offered  to  plaintiffs,  invited  plaintiffs  to  put  their 
cotton  on  the  platform  at  the  time  they  did,  and  it  was  the 
duty  of  the  company  not  to  depart  from  its  usual  course  of 
business  and  neglect  to  take  the  cotton  on  the  next  freight 
train. 

The  defendant  company  alleges  that  there  was  no  delivery 
of  the  cotton  to  them,  and  there  was  no  liability  on  its  part, 
either  as  warehousemen  or  carriers. 

The  company  built  the  platform  and  provided  its  own  ar- 
rangement for  the  care  and  protection  of  freight.     It  had  no 
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agent  there,  it  is  true,  but  the  agent  at  Monroe  was  construct- 
ively present  whenever  he  was  notified  that  cotton  was  placed 
on  the  platform  for  shipment,  under  the  course  of  business 
adopted  by  the  company,  for  the  purpose  of  shipment  by  the 
next  train.  The  liability^  of  the  company  to  plaintiffs  in  the 
present  case  rests  solely  on  their  failure  to  ship  at  the  proper 
time.  If  they  had  complied  with  their  obligations,  the  cotton 
would  have  escaped  destruction. 

There  were  three  bales  of  the  fifty-four  damaged  by  the  fire. 
The  plaintiffs  had  a  right  to  abandon  them  to  the  company. 
These  three  bales  were  brought  to  Monroe  and  tendered  to  the 
company's  agent,  who  refused  to  receive  them.  The  company 
is  liable  for  their  full  value,  as  they  have  not  been  accounted 
for  since  they  were  tendered. 

Judgment  aflBrmed.  

As  TO  THB  BURDBN  OF  PROOF  IN  Ca3E3  OF  InJCRY  TO  PROPERTY  occasioned 

by  fire  escaping  from  a  railroad  locomotive,  see  note  to  Laird  v.  Railroad,  13 
Am.  St.  Rep.  572;  note  to  Buirougha  v.  Houaatonic  R.  R.  Co.,  38  Am.  Dec. 
71|  72.  Ordinarily,  where  fires  are  shown  to  have  originated  with  sparks 
from  a  railroad  engine,  negligence  on  the  part  of  the  railroad  company  is  pre- 
sumed: Johnson  v.  Chicago  etc.  R'y  Co.,  77  Iowa,  666;  Enyle  v.  Chicago  etc 
B'y  Co.,  77  Iowa,  661;  Seska  v.  C/ucago  etc.  R'y  Co.,  77  Iowa,  137. 


Andrus  v.  Board  op  Police  op  Opelousas. 

[41  Louisiana  Annual.  697.] 

Estoppel  to  Deny  Constitutionality  of  Law.  —  A  property  holder  who 
has  signed  a  petition  for  a  special  tax,  who  has  voted  for  the  ordinance, 
levying  the  tax,  and  who  has  entered  into  the  secure  enjoyment  of  alt 
the  benefits  contemplated  and  conferred  by  the  same,  is  estopped  from 
escaping  payment  of  the  tax  by  urging  objections  to  the  constitutional- 
ity of  such  ordinance. 

Constitutional  Law  —  Taxation.  —  Constitutional  provisions  are  intended 
to  protect  citizens  from  forced  contributions  levied  in  invitum  beyond 
the  powers  conferred  on  the  taxing  power,  but  not  to  protect  them  from 
the  payment  of  taxes  levied  with  their  free  consent  and  approval,  and 
at  their  express  request. 

PnAcriOB  —  Appeal  Bond.  —  A  member  of  the  board  of  police  of  an  in* 
corporated  town  is  a  competent  surety  for  the  board  in  its  corporate 
capacity  on  a  bond  of  appeal 

W.  C  Perraultj  for  the  appellants. 

Kenneth  Baillio,  for  the  appellee. 

Fenner,  J.     Plaintiff  enjoins  the  sale  of  his  property  for  a 
special  tax  levied  under  an  ordinance  of  the  town  of  Opelou- 


412  Andrus  v.  Board  op  Police.        [Louisiana, 

sas,  on  the  ground  thf.t  the  ordinance  levying  said  tax  is  ille- 
gal and  unconstitutional. 

The  defendant  opposes  a  plea  of  estoppel  and  a  general  de- 
nial. The  plea  was  referred  to  the  merits,  and  after  trial,  the 
justice  of  the  peace  overruled  the  plea,  and  gave  judgment  in 
favor  of  plaintiflF,  perpetuating  the  injunction,  and  declaring 
the  tax  illegal  and  unconstitutional. 

The  record  discloses  the  following  facts:  — 

In  March,  1886,  the  court-house  in  Opelousas  was  destroyed 
by  fire.  Thereafter,  a  formidable  movement  was  inaugurated 
to  secure  the  removal  of  the  parish  seat  to  the  rival  town  of 
Washington.  As  such  removal  required  future  legislative  ac- 
tion and  a  vote  by  the  people,  it  became  the  obvious  interest 
of  those  favoring  the  removal  to  induce  the  police  jury  to  post- 
pone the  rebuilding  of  the  court-house  until  such  action  and 
vote  could  be  had,  while,  on  the  other  hand,  the  people  of  Ope- 
lousas were  vitally  interested  to  secure  the  immediate  rebuild- 
ing. 

To  induce  such  immediate  action,  the  Opelousas  people 
ofiered  to  aid  the  police  jury  in  the  rebuilding  by  a  subscrip- 
tion of  eight  thousand  dollars,  to  be  raised  by  the  imposition 
of  a  special  tax  of  twenty-five  mills  on  all  the  taxable  property 
of  the  town. 

To  make  good  this  ofier,  a  petition  was  prepared,  addressed 
to  the  board  of  police  of  Opelousas,  praying  for  the  levy  of 
such  tax,  which  petition  was  signed  by  more  than  the  pro- 
portion of  tax-payers  in  number  and  value  required  by  the 
provisions  of  acts  41  and  126  of  1882. 

Acting  upon  such  petition,  the  board  of  police  passed  an 
ordinance  levying  the  tax  as  prayed  for,  and  caused  the  same 
to  be  submitted  to  the  vote  of  the  tax-payers,  in  pursuance  of 
the  legal  requirements  on  the  subject.  At  the  election,  125 
votes  were  cast,  — 123  in  favor  and  only  two  against  the  tax. 

After  official  proclamation  of  the  approval  of  the  tax  by  the 
voting  tax-payers,  the  police  jury  of  the  parish,  acting  in  con- 
sideration and  upon  the  faith  of  said  tax,  entered  into  the 
contract  for  the  immediate  rebuilding  of  the  court-house,  and 
the  admirable  structure  in  which  this  court  is  now  sitting  ia 
the  result. 

The  present  plaintiff  signed  the  petition  for  the  tax,  and 
voted  for  the  ordinance  levying  the  tax.  He  had  previously 
been  one  of  the  numerous  citizens  who,  in  order  to  influence 
the  police  jury,  had  signed  and  presented  a  document  pledg- 
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ing  themselves  to  support  and  vote  for  the  ordinance  levying 
the  tax. 

Plaintiff  is  a  property  holder  and  large  merchant  in  the 
town  of  Opelousas.  The  evidence  is  clear  that  the  removal 
of  the  parish  seat  would  have  been  gravely  injurious  to  the 
value  of  the  property  in  the  town,  and  to  its  trade  and  busi- 
ness; that  the  peril  of  such  removal  was  serious;  that  this 
peril  was  averted  by  the  building  of  this  expensive  court- 
house; and  that  the  voting  of  the  tax  was  the  direct  and  neces- 
sary inducement  on  which  the  police  jury  acted  in  its  prompt 
erection. 

And  now,  after  thus  actively  co-operating  in  securing  the 
levy  of  this  tax,  and  after  he  has  entered  into  secure  enjoy- 
ment, of  all  the  benefits  contemplated  and  conferred  by  the 
same,  he  seeks  to  escape  payment  of  the  tax  by  urging  objec- 
tions to  the  legality  and  constitutionality  of  the  very  ordinance 
which  he  petitioned  the  board  to  pass,  which  he  pledged  him- 
self actively  to  support,  and  which  he  actually  voted  for. 

It  is  perfectly  clear  that  he  is  estopped  from  urging  such 
objections.  All  authorities  accord  in  maintaining  estoppel  in 
such  a  case. 

Cooley  says:  "It  sometimes  happens  that  a  party  who 
complains  of  illegal  taxation  has  been  so  connected  with  the 
proceedings  in  voting,  levying,  or  collecting  the  same  that  it 
would  be  unjust  and  inequitable  to  others,  or  to  the  public^ 
that  any  remedy  should  be  given  him  in  respect  to  the  ille- 
gality. Such  a  case  would  exist  if  one  in  respect  to  some 
interest  of  his  own  should  petition  for  or  otherwise  actively 
encourage  the  levy  of  the  tax  of  which  he  subsequently  makes 
complaint":  Cooley  on  Taxation,  819. 

Bigelow  says:  "This  doctrine  [of  estoppel]  has  been  held 
to  apply  to  the  case  of  persons  who  had  procured  the  passage 
of  an  act  of  the  legislature  under  which  they  had  acted  and 
obtained  advantage,  and  the  parties  were  thereafter  held  es- 
topped to  show  that  the  act  was  unconstitutional,  though  it 
had  been  so  pronounced  by  the  courts  to  those  who  had  not 
participated  in  its  passage":  Bigelow  on  Estoppel,  509. 

Burroughs  says:  "It  is  a  principle  well  recognized  that  all 
who  aid  in  procuring  an  act  of  the  legislature,  or  who  ratify  it 
after  its  passage,  are  bound  by  it.  ...  .  The  principle  re- 
quires the  assent  of  those  who  are  to  bear  the  burden;  if  a 
number  of  citizens  procure  an  enabling  act  to  allow  a  city  to 
subscribe  to  the  stock  of  a  railroad,  it  binds  those  who  procure 
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it  and  those  who  ratify,  but  those  who  do  not  assent  to  it  are 
not  bound."  And  again:  "  If  a  majority  vote  for  a  subscrip- 
tion or  ratify  an  enabling  act,  it  undoubtedly  binds  the  ma- 
jority; but  how  about  the  minority?"  Burroughs  on  Taxation, 
sec.  38. 

The  learned  authors  referred  to  support  the  doctrine  by  ref- 
erence to  numerous  judicial  decisions. 

The  plaintiff  in  this  case  is  not  aflFected  by  the  unconstitu- 
tionality of  this  tax,  if  it  be  unconstitutional.  The  provisions 
of  the  constitution  are  intended  to  protect  the  citizens  from 
forced  contributions  levied  in  invitum  beyond  the  powers  con- 
ferred on  the  taxing  authorities. 

As  to  plaintiff,  this  tax  is  not  a  forced  contribution,  inde- 
pendent of  his  own  will,  but  is  one  levied  with  his  free  consent 
and  approval,  and  at  his  express  request.  Hence  his  attempt 
to  avoid  the  effect  of  the  estoppel  by  pleading  error  based  on 
his  ignorance  that  the  ordinance  was  unconstitutional  is  of 
no  avail.  It  is  of  no  consequence  to  him  if  some  tax-payers 
should  escape  payment  of  this  tax;  that  will  not  increase  the 
burden  which  he  voluntarily  assumed,  nor  will  it  in  this  case 
diminish,  in  the  slightest  degree,  the  benefit  he  receives. 

We  must  not  be  understood  as  making  the  slightest  intima- 
tion of  an  opinion  that  this  tax  is  illegal  or  unconstitutional. 
The  question  of  estoppel  precedes  the  issue  on  the  merits  of 
the  case,  and,  in  logical  order,  required  anterior  decision. 
Having  maintained  the  estoppel,  that  ends  this  case. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  and  it  is  now 
decreed  that  there  be  judgment  in  favor  of  defendant,  dissolv- 
ing the  injunction,  and  rejecting  plaintiff's  demand,  at  his 
cost  in  both  courts. 

Judgment  reversed.  

Estoppel.  — Tax-payers  may  be  estopped  to  deny  the  validity  of  tax  pro- 
ceedings, where  they  made  no  objection  to  a  tax  voted  in  aid  of  a  railroad: 
Johnson  v.  Keaaler,  76  Iowa,  412.  But  a  tax-payer  is  not  estopped  to  deny 
the  validity  of  a  grand  list  by  the  fact  that  he  was  chairman  of  the  selectmen, 
and  made  the  tax-bill  from  the  grand  list,  and  put  it  into  the  hands  of  the 
oollector:  Lynde  r.  Dummtrstonf  61  Vt.  48. 
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McGowEN   V.   Morgan's   Louisiana   and    Texas 
Eaileoad  and  Steamship  Company. 

[41  Louisiana  Annual,  732.] 

Railroads  —  Rules  and  Regulations.  — Railroad  companies  Have  the  right 
to  adopt  reasonable  rules  as  to  the  method  of  paying  fares  by  passengers, 
and  to  discriminate  between  fares  paid  in  the  cars  and  at  stations,  and  to 
remove  from  the  ears,  in  a  proper  manner  and  at  a  proper  place,  persons 
who  refuse  to  comply  with  such  regulations. 

Bailboads  —  Rules  and  Regulations.  —  A  railroad  regulation,  requiring 
passengers  who  do  not  procure  tickets  before  the  commencement  of  the 
journey  to  pay  an  extra  amount  of  fare,  and  providing  that  a  coupon 
shall  be  given  the  passenger  on  which  he  may  collect  the  extra  fare  from 
any  agent  at  a  station,  and  exempting  from  its  operation  such  passengers 
as  board  the  trains  at  stations  where  tickets  are  not  sold,  is  reasonable 
and  valid. 

D.  Caffery,  for  the  appellant. 

L.  0.  Hacker^  and  Foster  and  Mentz,  for  the  appellee. 

Fenner,  J.  There  is  no  dispute  as  to  the  substantial  facts  of 
the  case.  The  suit  is  for  damages  for  wrongful  ejection  of 
plaintiff  from  the  cars  of  defendant  on  which  he  was  a  pas- 
senger. Plaintiff,  having  failed  to  purchase  a  ticket  at  the 
station  where  he  entered  the  car,  tendered  the  conductor  the 
regular  rate  of  fare  to  his  point  of  destination,  which  the  con- 
ductor refused,  and  demanded  twenty-five  cents  additional,  and 
upon  plaintiff's  refusal,  he  was  ejected  from  the  car.  No 
serious  complaint  is  made  as  to  the  manner  or  place  of  the 
ejection.  These  were  civil  and  reasonable,  unaccompanied  by- 
unnecessary  violence.  The  question  is  as  to  the  right  of  ejec- 
tion itself. 

The  defendant  company  sets  up,  as  its  justification,  a  regu- 
lation, adopted  by  its  management,  requiring  passengers  to 
procure  tickets  before  boarding  the  train,  or,  in  default,  to  pay 
twenty-five  cents  extra,  for  which  extra  charge  a  drawback  or 
duplex  coupon  was  given,  collectible  from  any  agent  at  any 
station  of  the  line. 

This  regulation  had  been  in  force  for  a  number  of  years,  and 
printed  notices  of  it  had  been  posted  in  every  coach  and  in 
every  oflSce  of  the  company. 

We  think  it  is  no  concern  of  plaintiff  how  the  corporation 
acted  in  adopting  this  regulation.  The  corporation  is  shown 
to  have  published  and  acted  on  it  for  eight  years,  and  it  sanc- 
tions it  by  its  pleading  in  this  case.     It  must  be  treated  as  a 
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regulation  of  the  corporation,  and  the  only  question  is  as  to  its 
legality  and  reasonableness. 

The  question  is  by  no  means  new.  We  consider  it  well 
settled  that  railroad  companies  have  the  right  to  adopt  reason- 
able rules  as  to  the  method  of  paying  fares  by  passengers,  and 
to  discriminate  between  fares  paid  in  the  cars  and  at  stations, 
and  to  remove  from  the  cars,  in  a  proper  manner  and  at  a 
proper  place,  persons  who  refuse  compliance  with  such  regu- 
lations: Redfield  on  Railways,  98,  112;  Hutchinson  on  Car- 
riers, 459;  Thompson  on  Carriers,  341 ;  Am.  &  Eng.  R.  R.  Cas. 
267. 

Mr.  Hutchinson  says:  "It  has  been  repeatedly  held  that  a 
regulation  or  by-law  is  not  unreasonable  which  provides  that 
when  tickets  are  not  procured  before  the  commencement  of 
the  journey,  which  puts  the  company  to  the  inconvenience  of 
collecting  from  the  passenger  his  fare  during  the  progress  of 
the  journey,  the  price  of  this  carriage  shall  be  more  than  would 
have  been  charged  for  the  ticket,  and  that  upon  refusal  of  the 
passenger  to  pay  the  higher  fare,  he  shall  be  ejected.  And  if 
adopted  in  good  faith,  and  with  a  view  to  facilitate  the  business 
of  the  carriers,  there  can  be  certainly  nothing  unreasonable 
or  unjust  in  such  rules":  Hutchinson  on  Carriers,  459. 

The  reasonableness  of  requiring  passengers  to  procure  tickets 
before  entering  the  cars,  as  saving  the  time  and  trouble  of  con- 
ductors in  taking  fares  and  making  change,  which  would  be 
almost  impracticable  where  the  travel  was  large  and  the  stop- 
pages frequent,  is  certainly  patent;  and  the  enforcement  of  such 
requirements,  by  regulations  making  it  to  the  interest  of  pas- 
sengers to  comply  with  them,  and  recouping  the  company  for 
the  extra  service  imposed  on  the  employees  by  neglecting  them, 
is  the  only  practicable  method  of  enforcing  them. 

We  think  the  regulation  here  involved  is  both  uniform  and 
reasonable.  "Counsel  for  plaintiflF  assails  its  propriety  on  sev- 
eral grounds:  — 

1.  That  it  requires  the  passenger  to  pay  the  same  amount 
extra,  without  regard  to  the  amount  of  his  regular  fare.  The  in- 
convenience to  the  carrier  resulting  from  the  failure  to  buy  a 
ticket  is  the  same  whether  the  distance  traveled  be  long  or 
short,  and  as  this  is  the  ground  of  the  extra  charge,  the  uni- 
formity seems  eminently  just. 

2.  He  complains  that  the  regulation  is  enforced  as  against 
passengers  boarding  the  train  at  certain  stations,  and  not  at 
others.     But  the  only  stations  exempted  are  those  at  which 
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there  are  no  offices  for  the  sale  of  tickets.    What  could  be 
more  just? 

3.  He  says  the  extra  amount  is  not  properly  an  extra  charge, 
but  a  forced  loan  levied  on  the  passenger.  If  the  company 
would  have  the  right  to  exact  the  extra  fare,  surely  the  pas- 
senger is  not  injured  because  it  repays  it  to  him. 

4.  He  says  it  is  evident  the  regulation  does  not  diminish 
the  inconvenience  occasioned  to  the  conductor,  but  increases  it, 
because,  under  it,  not  only  has  the  conductor  to  make  change, 
but  he  incurs  the  additional  trouble  of  furnishing  the 
return  coupon.  This  is  true  as  to  each  particular  case, 
but  the  object  and  effect  of  the  regulation  is  to  diminish  the 
number  of  cases,  which  it  undoubtedly  accomplishes. 

We  think  plaintiff's  action  has  no  legal  foundation. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed;  and  it  is  now  adjudged 
and  decreed  that  there  be  judgment  in  favor  of  defendant,  and 
rejecting  plaintiff's  demand,  at  his  cost  in  both  courts. 

Carriers.  —  Regulations  and  Rules  reasonable  in  their  nature  may  be 
adopted  and  enforced  by  railway  carriers  respecting  fares  and  tickets:  PUta- 
burgh  etc.  B'y  Co.  v.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  517,  and  note;  PooU 
V,  Nm-thern  P.  R.  R.  Co.,  16  Or.  261;  8  Am.  St.  Rep.  289;  N.  <fe  W.  R'y  Co. 
V.  Wysor,  82  Va.  250.  And  the  carrier  may  discriminate  between  fares  paid 
npon  the  train  and  fares  paid  at  the  ticket-office:  Si.  Louis  etc.  R.  R.  Co.  v. 
South,  43  III.  176;  92  Am.  Dec.  103,  and  note;  Wilsey  v.  Louisville  etc.  R.  R. 
Co.,  83  Ky.  511;  State  v.  Hunger/ord,  39  Minn.  6;  WrigJU  v.  California  etc 
R'y  Co.,  78  Cal.  360. 
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Railroads  —  Duty  to  Stop  at  Station  —  Contribittort  Neglioencb  o» 
Fassenqer  in  Jumping  from  Moving  Train.  —  While  a  railroad  com- 
pany is  bound  to  stop  its  train  at  the  station  to  which  it  has  contracted 
to  carry  a  passenger,  and  to  land  him  safely  and  conveniently,  the  fact 
that  the  train  is  about  to  pass  such  station  without  stopping  does  not 
justify  the  passenger  in  jumping  from  the  moving  train,  unless  expressly 
or  impliedly  invited  to  do  so  by  the  company;  and  the  voluntary  act  of 
the  passenger  in  so  jumping,  in  the  absence  of  such  invitation,  and  of 
impending  danger  or  necessity,  is  such  contributory  negligence  on  hia 
part  as  will  defeat  his  right  of  recovery. 

T.  J.  Kernan,  and  Farrar,  Jonas,  and  Kruttschnittf  for  the 
appellant. 

Watkins  and  WatJcins,  for  the  appellee. 
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Fenner,  J.  The  following  are  the  facts  disclosed  by  the 
record: — 

On  the  16th  of  October,  1886,  plaintiff  was  a  passenger  on 
defendant's  train,  having  purchased  a  ticket  from  Bodeau 
Station  to  Doylene  Station.  The  latter  is  a  flag-station,  at 
which  trains  do  not  stop  unless  they  have  a  passenger  to  put 
off  or  take  on.  If  a  signal  is  given  from  the  station  that  there 
are  passengers  to  get  on,  the  engineer  blows  two  whistles,  to 
Bignify  intention  to  stop.  If  there  are  passengers  to  put  off, 
the  conductor  notifies  the  engineer  by  pulling  the  bell-rope, 
and  the  engineer,  on  receiving  such  signal,  blows  two  whistles, 
to  signify  the  same  intention.  If  there  are  no  passengers  to 
take  on  or  put  off,  only  one  whistle  is  blown,  and  the  train 
does  not  stop,  but  simply  slackens  speed  to  a  rate  of  eight  or 
ten  miles  an  hour  in  passing  the  station,  to  enable  the  mails 
to  be  thrown  on  and  off. 

On  this  occasion,  the  train  had  been  compelled  to  come 
almost  to  a  stop  about  two  hundred  yards  from  Doylene,  on 
account  of  some  oxen  which  were  on  the  track.  It  then  moved 
forward  again,  and  the  conductor,  knowing  he  had  this  pas- 
senger to  put  off,  attempted  to  signal  the  engineer  with  the 
bell-rope,  but,  owing  to  some  tangle  or  disarrangement,  could 
not  do  so.  Consequently,  the  two  whistles  were  not  blown. 
The  conductor,  the  engineer,  and  the  porter  all  agree  on  this 
point,  and  that  is  no  contradicting  statement. 

The  porter  only  calls  out  flag-stations  when  there  are  pas- 
sengers to  put  off,  and  the  signal  to  stop  is  blown.  The  plain- 
tiff testifies  that  the  porter  did  pass  through  the  car  and  call 
out  Doylene  Station,  but  this  the  porter  positively  denies,  and 
considering  the  uncontradicted  testimony  that  no  signal  to 
Btop  was  given,  the  fact  is  of  little  importance. 

The  consequence  was,  that  the  train  passed  by  the  station, 
only  slacking  its  speed,  as  customary,  but  not  stopping. 

The  plaintiff,  having  several  times  made  this  trip,  and 
knowing  his  station,  went  out  on  the  platform  for  the  purpose 
of  getting  off.  He  went  down  on  the  steps  of  the  car,  and 
after  passing  a  little  beyond  the  station  platform,  seeing  that 
the  car  did  not  stop,  and,  as  he  says,  supposing  that  it  was  in- 
tended that  he  should  get  off,  and  that  he  could  do  so  with 
safety,  he  stepped  off  while  the  train  was  moving,  and  he  says 
that  as  he  was  in  the  act  of  doing  so,  the  train  accelerated  its 
motion,  giving  a  sudden  jerk,  which  threw  him  and  broke  his 
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ankle,  occasioning  the  injuries  for  which  his  present  action  in 
damages  is  brought. 

He  says  that,  just  before  he  stepped  off,  some  one  called  to 
him:  "  Is  not  this  your  station?  "  which  acted  in  determining 
him  to  step  off;  but  the  evidence  leaves  no  doubt  that  the 
persoQ  who  asked  the  question  was  not  any  employee  of  the 
company. 

The  conductor  says  that,  having  failed  to  give  the  signal, 
he  went  through  the  train  after  passing  the  station,  to  find 
plaintiff,  intending  to  back  the  train  up  to  the  station  and  put 
him  off,  but  failed  to  find  him,  and  supposed  he  had  gotten  off 
when  the  train  had  stopped  on  account  of  the  oxen  on  the 
track. 

Under  these  facts,  the  fault  of  the  company  in  not  stopping 
its  train  cannot  be  disputed.  It  was  bound  under  its  con- 
tract to  stop  and  safely  discharge  its  passenger. 

But  did  its  negligent  failure  to  discharge  this  duty  justify 
the  plaintiff  in  jumping  off  the  moving  train,  or  absolve  him 
from  the  charge  of  contributory  negligence,  which,  under  the 
settled  jurisprudence  of  this  court,  is  a  bar  to  his  recovery? 

We  consider  the  law  to  be  settled  by  the  overwhelming  weight 
of  authority  that  while  a  railroad  company  is  bound  to  stop  its 
train  at  the  station  to  which  it  has  contracted  to  carry  a  pas- 
senger, and  to  land  him  safely  and  conveniently,  the  fact  that 
the  train  is  about  to  pass  such  a  station  without  stopping  does 
not  justify  the  passenger  in  jumping  off  the  moving  train, 
unless  expressly  or  impliedly  invited  to  do  so  by  the  com- 
pany. 

A  leading  case  on  the  subject,  which  we  select  from  a  mul- 
titude of  authorities,  not  only  on  account  of  the  great  lawyer 
who  delivered  it, — Judge  Black, — but  also  because  it  has  been 
expressly  quoted  and  aflBrmed  by  this  court,  lays  down  the 
principle,  in  a  state  of  facts  strikingly  similar  to  those  before 
us,  as  follows:  "The  plaintiff  below  was  a  passenger  in  de- 
fendant's cars  from  Philadelphia  to  Morgan's  Corner.  The 
train  should  have  stopped  at  the  latter  place,  but  some  defect 
in  the  bell-rope  pre  scented  the  conductor  from  making  the 
proper  signal  to  the  engineer,  who  therefore  went  past,  though 
at  a  speed  somewhat  slackened  on  account  of  some  switches 
there  to  be  crossed.  The  plaintiff,  seeing  himself  about  to  be 
carried  on,  jumped  from  the  platform  of  the  car,  and  was 
seriously  injured  in  the  foot Persons  to  whom  the  man- 
agement of  a  railroad  is  intrusted  are  bound  to  exercise  the 
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etrictest  vigilance.  They  must  carry  the  passengers  to  their 
respectives  places  of  destination  and  set  them  down  safely,  if 
human  care  and  foresight  can  do  it But  they  are  an- 
swerable only  for  the  direct  and  immediate  consequences  of 
errors  committed  by  themselves.  They  are  not  insurers  against 
the  perils  to  which  a  passenger  may  expose  himself  by  his 

own  rashness  and  folly From  these  principles  it  follows 

very  clearly  that  if  a  passenger  is  negligently  carried  beyond 
his  station,  where  he  had  a  right  to  be  let  oflT,  he  can  recover 
compensation  for  the  inconvenience,  the  loss  of  time,  and  the 
labor  of  traveling  back,  because  these  are  the  direct  conse- 
quences of  the  wrong  done  to  him.  But  if  he  is  foolhardy 
enough  to  jump  off  without  waiting  for  the  train  to  stop,  he 
does  it  at  his  own  risk,  because  this  is  gross  imprudence,  for 
which  he  can  blame  nobody  but  himself":  Pennsylvania R.  R. 
Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am.  Dec.  323. 

This  court  long  ago  laid  down  the  like  doctrine  in  the  fol- 
lowing language:  "If  the  daughter  of  plaintiff  voluntarily 
jumped  from  the  cars  while  in  motion,  even  though  it  was  the 
constant  habit  of  the  company  to  stop  at  that  place,  the  leap 
not  being  made  to  avoid  an  imminent  impending  peril  pro- 
duced by  the  misconduct  of  defendants,  but  to  avoid  being 
carried  beyond  her  place  of  destination,  she  was  herself  guilty 
of  such  imprudence  as  relieves  the  company  from  the  conse- 
quences of  the  want  of  caution  on  the  part  of  their  servants; 
for  in  such  a  case  the  accident  may  be  attributed  to  the  fault 
of  both  parties,  which  would  destroy  plaintiff's  right  to  re- 
cover." And  then  the  court  quotes  with  approval  the  above 
decision  of  the  Pennsylvania  court:  Dumont  v.  New  Orleans  etc. 
R.  R.  Co.,  9  La.  Ann.  441. 

In  a  very  recent  case  we  referred  to  this  principle  as  an  evi- 
dent one,  saying:  **  Now,  supposing  that  any  passenger  on  a 
regular  train  should  labor  under  a  similar  mistake  in  believ- 
ing, for  instance,  that  the  train  was  passing  by  the  station  to 
which  he  was  destined,  and,  fearing  that  he  might  be  carried 
beyond  the  same,  should  jump  out  as  the  train  was  pulling  out 
of  the  station,  and  be  injured  by  falling,  could  the  company 
be  held  liable  for  injuries  thus  received?     Evidently  not." 

In  the  multitude  of  adjudications  and  judicial  expressions 
on  this  subject  by  numerous  courts  there  have  naturally  arisen 
varieties  and  conflicts  of  opinions,  and  decisions  hostile  or  ap- 
parently hostile  to  each  other  are  quoted  on  either  side;  but 
the  weight  of  authority  undoubtedly  sustains  the  views  above 
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expressed,  and  at  all  events,  what  more  nearly  concerns  us, 
they  have  been  adopted  in  the  jurisprudence  of  Louisiana. 

The  question  is,  then,  whether  the  plaintiff,  in  jumping  off 
the  moving  train,  acted  upon  the  express  or  implied  invitation 
of  the  company. 

The  evidence  conclusively  negatives  any  express  invitation 
on  the  part  of  any  employee  of  the  company.  It  is  equally 
clear  that  the  officers  in  charge  of  the  train  never  intended  or 
expected  that  plaintiff  should  get  off,  and  certainly  did  not 
slack  up  for  the  purpose  of  letting  him  get  off.  They  acted 
precisely  as  they  would  have  done  had  there  been  no  passen- 
gers to  take  on  or  let  off;  for  the  engineer  had  no  signal  to  that 
effect,  therefore  did  not  know  that  there  was  a  passenger  to 
put  off,  and  only  slackened  the  speed,  as  was  his  duty  on  all 
occasions,  simply  to  allow  the  exchange  of  mails.  Is  it  possi- 
ble to  construe  this  as  implying  an  invitation?  If  so,  such  an 
invitation  is  given  to  every  one  who  wants  to  get  off  the  train, 
whenever  it  passes  such  a  station. 

The  testimony  is  conflicting  as  to  the  rate  of  speed  at  which 
the  train  passed  the  station.  Nothing  can  be  more  uncertain 
than  such  estimates,  especially  when  made  by  unskilled  ob- 
servers. The  natural  and  probable  conclusion  from  the  cir- 
cumstances is,  that  the  train  only  made  the  usual  slacking  of 
epeed  for  exchanging  the  mails.  There  was  no  reason  why 
the  engineer  should  have  acted  otherwise.  Plaintiff  thinks 
he  would  have  landed  safely  but  for  the  acceleration  of  speed 
which  took  place  as  he  was  in  the  act  of  jumping.  But  this 
acceleration  only  took  place  after  the  train  had  passed  the 
platform,  and  after  the  mails  had  been  exchanged,  which  was 
the  usual  and  natural  course. 

If  plaintiff  chose  to  infer  an  invitation  to  jump  off  from  these 
customary  acts  of  the  company,  it  was  a  rash  conclusion.  One 
of  his  own  witnesses  testifies  that  he  never,  at  any  other  time, 
eaw  a  person  jump  from  a  train  moving  as  fast  as  that  one 
was,  although  he  says  it  was  moving  slowly. 

That  plaintiff's  action  was  imprudent  is  shown  by  the  re- 
sult, and,  as  we  think,  by  all  the  circumstances.  His  own  evi- 
dence shows  that  he  hesitated  about  attempting  the  jump,  and 
was  only  determined  by  the  question  of  a  third  person,  and 
the  thought  that  otherwise  he  would  be  carried  beyond  his 
station.  His  act  was  purely  voluntary,  uninfluenced  by  any 
invitation  expressed  or  intended  by  the  employees  of  the 
company,  and  excused  by  no  impending  danger  or  necessity 


422  Walker  t;.  Vicksburq  etc.  R.  R.  Co.    [Louisiana, 

of  any  kind,  except  his  mere  unwillingness  to  be  carried  be- 
yond his  station.  It  was  imprudent  and  dangerous,  and  his 
action  for  the  resulting  injury  is  clearly  barred  by  his  own 
contributory  fault. 

It  is  therefore  ordered  and  decreed  that  verdict  and  judg- 
ment appealed  from  be  annulled  and  set  aside,  and  that  there 
be  judgment  in  favor  of  defendant,  rejecting  the  demand,  at 
plaintifl''s  cost  in  both  courts. 


Watkins,  J.,  dissented,  and  observed  that  the  opinion  of  the  conrt  aa 
adopted  "  does  not  state  that  the  plaintiff  was  not  impliedly  invited  to  leave 
the  train,  but  there  waa  no  express  invitation  on  the  part  of  any  employee 
of  the  company,  and  that  the  ofl&cers  in  charge  never  intended  or  expected 
him  to  leave.  This  dicta  is  the  sole  foundation  of  the  opinion,  and  the  legal 
proposition  announced  rests  exclusively  upon  Dumont  v.  New  Orleans  etc. 
R.  R.  Co.,  9  La.  Ann.  441;  Penn.  R.  R.  Co.  v.  AsTpell,  23  Pa.  St.  147;  62 
Am.  Dec.  .323;  Reary  v.  Louisville  etc.  R.  R.  Co.,  40  La.  Ann.  32;  8  Am. 
St.  Rep.  497."  In  Dumont  v.  New  Orleans  etc.  R.  R.  Co.,  9  La.  Ann.  441, 
none  of  the  facts  were  stated,  and  the  only  question  discussed  was  the  cor- 
rectness of  the  charge  of  the  trial  judge,  the  case  being  remanded  for  a  new 
trial.  In  this  case,  the  authorities  cited  and  relied  upon  were  Lesseps  v. 
Railroad  Co.,  17  La.  362;  Fkytas  v.  Railroad  Co.,  18  La.  339.  In  these 
cases,  the  question  involved  related  to  damages  sustained  by  the  owners  of 
slaves  killed  either  while  attempting  to  cross  a  railroad  track  or  while 
drunk  or  asleep  thereon.  The  citation  of  these  cases  as  authority  for  de- 
ciding that  case  only  shows  how  imperfectly  the  question  involved  was 
understood  at  the  time  that  it  was  decided,  for  the  reason  that  there  were 
no  contract  relations  between  the  slaves  and  the  railroad  company,  and  the 
former  were,  primarily,  guilty  of  gross  negligence,  while  the  latter  waa 
without  fault. 

The  opinion  as  adopted  in  the  principal  case  quotes  with  approval  a  para- 
graph from  the  case  of  Penn.  R.  R.  Co.  v.  Aspell,  23  Pa.  St.  147,  62  Am. 
Dec.  323,  which  recites  no  part  of  the  facts  of  that  case.  These  facts  are 
found  in  Wood's  Railway  Law,  pages  1130  and  1131,  and  are  here  quoted  to 
show  their  entire  inapplicability  to  this  case.  They  read  as  follows:  "  Whilst 
the  train  was  in  motion,  the  plaintiff  leaped  from  the  car,  though  warned  by 
the  conductor  and  brakeman  not  to  do  so,  and  who  informed  him  that  the 
train  would  be  stopped  and  backed  to  the  station.  If  he  had  heeded  them, 
he  would  have  been  safely  set  down  at  the  place  he  desired  to  stop  at  in  less 
than  a  minute  and  a  half.  Instead  of  this,  he  took  a  leap  which  promised 
nothing  but  death;  for  it  was  made  in  the  darkness  of  midnight,  against  a 
wood-pile  close  to  the  track,  and  from  a  car  going  at  the  full  rate  of  ten 
miles  an  hour."  It  is  beyond  comprehension  why  these  decisions  are  cited 
in  this  case  as  sustaining  the  doctrine  pf  contributory  negligence,  as  the  rec- 
ord presents  no  such  case. 

The  case  of  Reary  v.  Louisville  etc  R.  R.  Co.,  40  La.  Ann.  32,  8  Am.  St. 
Rep.  497,  is  not  applicable,  as  that  was  the  case  of  one  who,  while  not  a 
passenger,  jumped  from  a  moving  train.  The  conductor  of  the  train  at  the 
time  had  gone  home,  leaving  his  train  in  the  depot-yard,  and  uncoupled; 
and  the  quotation  from  that  case  was  hypothetically  stated  merely  as  illos- 
tration,  and  has  no  weight  as  part  of  that  decision. 
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Judge  Watkins,  before  beginning  a  general  discussion  of  the  anthorities 
and  rules  of  law  which,  in  his  opinion,  ought  to  control  in  this  case,  gives 
the  following  as  the  facts:  When  plaintiff  was  within  two  hundred  yards  of 
tlie  station  of  his  departure  from  the  train,  its  speed  was  slackened  for  the 
purpose  of  driving  off  a  yoke  of  oxen  which  were  on  the  track.  Subse- 
quently, its  speed  was  increased,  the  whistle  blown,  the  speed  again  de- 
creased, and  the  train  slowly  moved  past  the  station  while  the  mails  were 
being  exchanged.  When  the  train  was  passing  the  station,  plaintifiF  thought 
its  speed  slow  enough  for  a  man  to  alight  without  danger;  and  the  only 
thing  that  prevented  him  from  alighting  in  safety  was,  that  the  train  was 
started  with  a  sudden  jerk  forward  as  he  attempted  to  get  off.  Though  the 
train  was  moving  all  the  time,  its  rate  of  speed  was  very  slow,  and  the  place 
where  plaintiff  attempted  to  alight  was  a  better  place  to  get  off  than  where 
persons  usually  left  the  train,  the  ground  being  mach  smoother,  and  the 
train  moving  at  less  than  one  half  its  usual  speed.  As  he  hurriedly  made 
up  his  mind,  the  train  passed  an  open  place,  and  he  got  off,  thinking  it  a 
better  and  safer  place  than  at  the  platform,  where  ties  and  other  material 
were  lying,  and  that  he  could  alight  with  perfect  safety  to  himself.  All  the 
evidence  on  the  part  of  the  plaintiff  went  to  show  that  the  train  was  moving 
very  slowly,  in  fact  much  slower  than  usual,  and  that  as  he  attempted  to 
alight,  the  motion  of  the  train  was  increased  with  a  jerk.  There  was  no 
positive  evidence  on  the  part  of  defendant  in  denial  of  these  facts,  and  they 
clearly  take  the  case  out  of  the  operation  of  the  principle  announced  in 
Penn.  B.  R.  Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am.  Dec.  323.  They  show 
inexcusable  negligence  on  the  part  of  defendant.  The  question  remaining 
is,  whether  there  was  such  contributory  negligence  on  the  part  of  plaintiff  as 
will  preclude  his  right  to  recover;  and  to  determine  this  question,  a  review 
of  the  authorities  will  be  necessary. 

The  supreme  court  of  Tennessee  decided  in  1877  that  the  act  of  a  passen- 
ger in  alighting  from  a  train  while  moving  slowly,  and  who  thereby  sustained 
injuries,  has  been  treated  by  the  courts  of  the  several  states  as  negligence 
perse,  and  no  damages  can  be  recovered.  "  But,"  says  the  court,  "this  is 
contrary  to  the  current  of  judicial  authority  in  this  country  at  least.  The 
true  rule  deducible  therefrom  is  stated  in  2  Wood's  Railway  Law,  1130  et 
seq.  '  In  all  cases  the  question  is  one  of  fact,  whether,  in  view  of  particular 
circumstances,  the  passenger  was  guilty  of  negligence  in  attempting  to  leave 
the  train  while  it  was  in  motion.  In  this,  as  in  reference  to  all  other  mat- 
ters when  the  safety  of  the  passenger  is  concerned,  the  company  owes  a  duty 
to  the  passenger  to  act  with  proper  caution  and  care;  and  if  the  motion  of 
the  train  is  not  entirely  stopped,  and  the  passenger  is  expressly  or  impliedly 
invited  to  leave  the  train  while  moving  at  a  slow  rate  of  speed,  he  has  the 

right  to  presume  that  it  is  safe  for  him  to  do  so,  etc If  the  train  ia 

moving  slowly,  and  there  is  no  obvious  danger  in  getting  off,  it  cannot  be 
said  to  be  negligence  per  se  to  make  the  attempt,  especially  if  the  passenger 
is  directed  to  do  so.  ...  .  And  it  would  he  error  to  instruct  the  jury  that 
such  attempt  per  se  constituted  contributory  negligence':  2  Wood's  Railway 
Law,  1129.  As  a  rule,  it  may  be  stated  that  when  a  passenger  by  the  wrong- 
ful act  of  the  company  is  compelled  to  choose  between  leaving  the  cars  when 
they  are  moving  slowly,  or  submitting  to  the  inconvenience  of  being  carried 
by  the  station  where  he  desires  to  stop,  the  company  is  liable  for  the  conse- 
quences of  the  choice,  provided  it  is  not  exercised  negligently  or  unreason- 
ably: 2  Wood's  Railway  Law,  1131,  1132;  Thompson  on  Carriers,  227-267; 
Plopper  V.  New   York  Central  etc.  B.  B.  Co.,  13  Hun,  625;  Keating  v.  New 
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York  Central  etc.  R.  R.  Co.,  49  N.  Y.  673;  Taber  v.  Delaware  etc.  R.  R.  Co., 
71  N.  Y.  489." 

"The  earlier  casea,"  says  the  Tennessee  court,  "established  the  rule  that 
leaving  the  train  whilst  in  motion  was  such  negligence  as  defeated  the  right 
of  recovery,  unless  done  to  avoid  danger  of  remaining  on  board;  and  this  is 
still  stated  as  the  general  rule  in  many  of  the  authorities:  2  Wood's  Rail- 
way Law,  1126;  Thompson  on  Carriers,  267.  But  the  rule  we  have  laid 
down  is  the  modern  one,  formulated  from  the  many  exceptions,  and  this 
modification  has  been  recognized  in  this  court:  East  Tennessee  etc.  R.  R.  Co. 
V.  Connor,  15  Lea,  258;  Louisville  etc  R.  R.  Co.  v.  Stacker,  86  Tenn.  343;  6 
Am.  St.  Rep.  840."  Judge  Watkins  then  says:  "Thus  it  is  stated  on  the 
highest  authority  that  when  a  passenger  is  impliedly  invited  to  leave  a  train, 
not  by  the  officers  of  the  train,  but  by  surrounding  circumstances,  while 
moving  at  a  slow  rate  of  speed,  he  has  a  right  to  presume  that  it  is  safe  to  do 
so.  But  the  opinion  states  that  such  an  act  was  but  '  rash '  and  '  imprudent,' 
because  it  '  was  purely  voluntary,  uninfluenced  by  any  invitation  expressed 
or  intended  by  the  employees  of  the  company.'  " 

The  supreme  court  of  Georgia  decided  in  a  recent  case  that  "the  rail- 
road was  bound  to  put  a  passenger  off;  to  stop  its  train  for  this  purpose. 
This  it  failed  to  do,  and  it  was  not  want  of  ordinary  care  in  the  passenger 
to  use  the  only  means  to  get  off  the  course  of  the  defendant  permitted": 
Georgia  R.  R.  etc.  Co.  v.  McCurdy,  45  Ga.  288;  2  Am.  Rep.  577;  Filer  v.  New 
York  etc.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327;  Loyd  v.  Hannibal  etc.  R.  R. 
Co.,  53  Mo.  509;  IlUnois  etc.  R.  R.  Co.  v.  Able,  59  111.  131.  "  But  generally 
no  recovery  can  be  had  if  the  cars  are  under  such  motion  as  to  render  it 
obviously  dangerous  for  a  person  to  attempt  to  leave  them.  When  the  dan- 
ger is  apparent,  it  must  not  be  braved  simply  because  the  company  is  bound 
to  stop  the  train,  or  because  it  is  very  important  that  the  passenger  should 
stop  at  that  particular  place":  Georgia  R.  R.  Co.  v.  McCurdy,  45  Ga.  289, 
citing  2  Wood's  Railway  Law,  1136;  Chicago  etc.  R.  R.  Co.  v.  Hazzard,  26  111. 
373;  Chicago  etc.  R.  R.  Co.  v,  Randolph,  53  111.  510;  5  Am.  Rep.  60.  2  Wood's 
Railway  Law,  pages  1137,  1148,  thus  concisely  states  the  rule:  "But  in 
all  cases,  the  question  of  liability  must  necessarily  be  determined  by  the 
facts  and  circumstances  of  each  case,  whether  the  train  was  in  rapid  motion, 
and  whether  the  real  danger  was  obvious."  "But  when  a  railway  company 
fails  to  bring  its  train  to  a  full  stop  at  a  station,  it  is  liable  in  damages  for 
injuries  sustained  by  a  passenger  in  attempting  to  get  off,  if,  under  all  the 
circumstances,  it  was  prudent  for  him  to  make  the  attempt":  2  Wood's  Rail- 
way Law,  1148,  1149;  Price  v.  St.  Louis  etc.  R.  R.  Co.,  72  Mo.  414;  Central 
R.  R.  Co.  V.  Letcher,  69  Ala.  106;  Chicago  etc.  R.  R.  Co.  v.  Houston,  95  U.  S. 
297;  Memphis  etc.  R.  R.  Co.  v.  Copeland,  61  Ala.  376. 

The  rule  is  stated  in  2  Abbott's  Law  of  Corporations,  page  598,  to  be  as 
follows:  "Alighting  from  a  car  at  an  unsuitable  place  is  not  contributory 
negligence,  if  the  train  is  not  stopped  at  a  suitable  place,  and  if  there  is 
not  such  apparent  danger  as  would  deter  a  person  of  ordinary  prudence." 
Beach  on  Contributory  Negligence,  page  157,  section  53,  announces  the  rule 
to  be  "as  in  the  case  of  boarding  a  railway  train  in  motion;  so  it  is  held 
not  contributory  negligence  per  se  for  a  passenger  to  jump  off  a  train  whilst 
it  is  moving";  citing  Loyd  v.  Hannibal  etc.  R.  R.  Co.,  63  Mo.  509;  Galveston 
etc.  R'y  Co.  v.  SmUh,  59  Tex.  406;  Penn.  R.  R.  Co.  v.  Kilgcyre,  32  Pa.  St. 
292. 

"  Whether  or  not  a  railway  company  shall  be  held  in  damages  for  injuries 
sustained  by  a  passenger  in  attempting  to  leave  one  of  its  trains  whilst  in 
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motion  will  depend  upon  whether,  under  all  the  circumstances,  it  was  prudent 
for  him  to  make  the  attempt ";  citing,  among  other  cases,  Dos8  v.  Missouri 
tte.  R.  R.  Co.,  59  Mo.  27;  21  Am.  Rep.  371;  Price  v.  St.  Louis  etc.  R.  R.  Co.,  72 
Mo.  414;  Langhoff  v.  Milwaukee  etc.  R.  R.  Co.,  19  Wis.  515;  Paiish  v.  Eden, 
€2  Wis.  272;  LeaviU  v.  Chicago  etc.  R.  R.  Co.,  64  Wis.  228;  St.  Louis  etc.  R.  R. 
Co.  V.  Person,  49  Ark.  182;  St.  Louis  etc.  R.  R.  Co.  v.  WMte,  48  Ark.  495; 
Louisville  etc  R.  R.  Co.  v.  Mask,  64  Miss.  738;  Hunter  v.  Cooperstown  etc.  R,  R. 
do.,  112  N.  Y.  371. 

In  Solomon  V.  Manhattan  R'y  Co.,  103  N.  Y.  437,  the  rule  is  laid  down  that, 
to  justify  a  recovery,  the  act  of  the  defendant  "must  put  the  passenger  to  a 
sudden  election  between  alternative  danger  or  inconvenience,  or  create  some 
situation  which  interfered  to  some  extent  with  his  free  agency,  and  was  cal- 
culated to  divert  his  attention  from  the  danger,  and  create  a  confidence  that 
the  attempt  could  be  made  in  safety."  His  honor  cites  the  following  cases  as 
maintaining  and  upholding  the  doctrine  for  which  he  contends:  Collins  v. 
Davidson,  19  Fed.  Rep.  83;  Boff  v.  Railway  Co.,  14  Fed.  Rep.  558;  South  Cov- 
ington etc  R'y  Co.  v.  Ware,  84  Ky.  267;  Lawrence  v.  Green,  70  Cal.  417; 
Chicago  etc.  R'y  Co.  v.  Miller,  46  Mich.  532;  Cincinnati  etc.  R.  R.  Co.  v.  Car- 
per,  112  Ind.  26;  2  Am.  St.  Rep.  144;  Stetoart  v.  Boston  etc  R.  R.  Co.,  146 
Mass.  605;  St.  Louis  etc  R.  R.  Co.  v.  Person,  49  Ark.  182.  In  Strand  v. 
Chicago  etc  R'y  Co.,  64  Mich.  216,  a  rule  is  formulated  in  the  following  lan- 
guage: "In  order  to  make  him  negligent,  he  must,  as  in  all  other  cases,  de- 
cide upon  the  facts  as  they  appear  as  a  man  of  ordinary  care  would  do  under 
similar  circumstances.  It  is  not  the  right  of  the  passenger  to  run  against 
evident  risks  to  his  safety,  but  the  rule  of  prudence  binding  on  him  must  ba 
that  which  under  just  such  circumstances  would  restrain  all  men  of  ordi- 
nary prudence.  If  the  mind  of  an  ordinarily  prudent  man  would  be  impressed 
with  the  belief  of  danger,  he  has  no  right  to  incur  that  danger.  If  the  danger 
would  not  be  apparent,  he  is  not  negligent  in  acting  on  that  assumption." 
Remarking  that  an  indefinite  number  of  cases  might  be  cited  in  support  of 
his  views.  Judge  Watkins  insists  that  the  following  rules  are  firmly  fixed  in 
American  jurisprudence:  "  1.  That  it  is  not  per  se  negligence  on  the  part  of 
a  passenger  to  alight  from  a  moving  train.  2.  The  question  is  one  of  fact 
whether  under  the  particular  circumstances  the  passenger  was  guilty  of  neg- 
ligence in  attempting  to  thus  alight;  and  if  it  appear  that  he  was  not  expressly 
or  impliedly  invited  to  leave  the  train  while  running  at  a  slow  rate  of  speed 
by  the  employees  of  the  train,  but  was  by  surrounding  circumstances,  he  has 
the  right  to  presume  that  it  is  safe  for  him  to  do  so.  3.  When  a  passenger 
by  the  wrongful  act  of  a  railroad  company  is  compelled  to  choose  between 
leaving  the  cars  while  they  are  moving  slowly,  or  submitting  to  the  incon- 
venience of  being  carried  by  the  station  where  he  desires  to  stop,  it  is  liable 
for  the  consequences  of  the  choice,  provided  it  is  not  exercised  negligently  or 
unreasonably,  and  it  is  not  want  of  ordinary  care  in  the  passenger  to  use  the 
only  means  to  get  oflf  the  course  of  the  defendant  permitted.  4.  To  justify 
a  recovery,  the  act  of  the  company  must  put  the  passenger  to  a  sudden  elec- 
tion between  alternate  danger  or  inconvenience,  or  create  some  situation 
which  interfered  to  some  extent  with  his  free  agency,  and  was  calculated  to 
divert  his  attention  from  the  danger,  and  create  a  confidence  that  the  attempt 
could  be  made  in  safety.  5.  It  is  the  duty  of  the  passenger  to  exercise  his 
own  judgment;  and  if  the  danger  was  so  great  that  a  man  of  ordinary  pru- 
dence would  not  have  attempted  it,  he  is  guilty  of  such  contributory  negligence 
as  bars  recovery;  for,  when  the  danger  is  apparent,  it  must  not  be  braved 
•imply  because  the  company  is  bound  to  stop  the  train,  or  because  it  is  very 
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important  that  the  passenger  should  stop  at  a  particular  place;  but  in  all 
cases  the  question  of  liability  must  depend  upon  whether  the  train  was  in 
rapid  motion  and  the  danger  obvious,  the  question  being  whether,  under  the 
circumstances,  it  was  prudent  in  the  passenger  to  make  the  attempt  to  alight; 
and  that  depends  upon  whether  the  danger  was  imminent  and  obvious.  I 
therefore  respectfully  submit  that  the  mere  fact  of  the  plaintiff  having  at- 
tempted to  alight  from  defendant's  train  while  in  motion  did  not  constitute 
his  act  contributory  negligence  because  it  was  voluntary  and  without  an  in- 
vitation, express  or  implied,  on  the  part  of  the  company's  employees.  The 
act  of  the  company  put  the  plaintiff  to  a  sudden  election  between  alternative 
danger  or  inconvenience,  and  thus  created  a  situation  well  calculated  to  di- 
vert his  attention  from  that  danger,  and  inspired  a  confidence  in  the  safety 
of  his  attempt  to  alight  therefrom.  The  danger  does  not  appear  to  have  been 
either  apparent  or  imminent.  I  think  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  should  have  been  affirmed. " 

In  view  of  the  amount  of  litigation  involving  the  question  as  to  the  pas- 
senger's contributory  negligence  in  alighting  from  a  moving  train,  we  deem 
it  of  importance  to  add  the  substance  of  the  more  recent  cases  not  cited  in 
the  dissenting  opinion  given  above.  In  the  well-considered  case  of  Louisville 
etc  R.  R.  Co.  V.  Crunk,  119  Ind.  542,  12  Am.  St.  Rep.  443,  the  rule  is  an- 
nounced, ^vhich  we  believe  is  now  universally  sustained  by  all  the  late  cases, 
that  the  act  of  a  person  who  is  a  passenger  in  alighting  voluntarily  from  a 
moving  train  is  not  negligence  per  «e,  nor  does  it  raise  a  conclusive  presump- 
tion of  negligence  on  his  part.  The  rate  of  speed  at  which  the  train  is  mov- 
ing, the  place,  and  all  the  circumstances  connected  with  the  alighting,  are  to 
be  taken  into  consideration  in  determining  whether  or  not  he  was  guilty  of 
negligence  in  leaving  or  attempting  to  leave  the  train.  This  case  cites  many 
of  the  important  cases  sustaining  this  rule,  and  we  may  add  New  York  etc 
R.  R.  Co.  V.  Coulhourne,  69  Md.  360;  9  Am.  St.  Rep.  430;  Na7ice  v.  Carolina 
etc  R.  R.  Co.,  94  N.  C.  619.  The  cases  upholding  this  doctrine  generally 
consider  that  the  question  is  one  of  fact,  to  be  determined  by  the  jury,  under 
all  the  circumstances  of  each  particular  case:  Rahen  v.  Central  Iowa  R'y  Co., 
74  Iowa,  732;  Atlanta  etc  R.  R.  Co.  v.  Smith,  81  Ga.  620;  Pennsylvania  R.  R. 
Co.  V.  Lyons,  129  Pa.  St.  113;  Pennsylvania  R.  R.  Co.  v.  Peters,  116  Pa.  St. 
206.  It  is  culpable  negligence  on  the  part  of  a  railroad  corporation  not  to 
stop  its  train  at  a  regular  station  to  which  it  has  sold  a  ticket,  and  give  a 
passenger  opportunity  and  time  to  alight.  It  is  also  negligence  for  its  offi- 
cers to  induce  the  passenger  to  leave  the  train  while  in  motion.  On  the  other 
hand,  it  is  not  negligence  per  se  for  the  passenger  to  leave  the  train  while  in 
motion.  If  he  is  given  to  understand  by  surrounding  circumstances  that  he 
can  get  off  in  safety,  he  is  justiiied  in  making  the  attempt.  Therefore,  in  an 
action  to  recover  damages,  where  the  passenger  is  injured  in  attempting  to 
leave  the  train  while  in  motion,  if  evidence  is  given  tending  to  show  such  cir- 
cumstances, the  question  of  contributory  negligence  is  one  for  the  jury  to 
determine  as  a  matter  of  fact:  Bucher  v.  New  York  Central  etc  R.  R.  Co.,  9S 
N.  Y.  128. 

A  passenger,  under  all  circumstances,  must  exercise  the  care  of  a  prudent 
man,  and  not  rush  heedlessly  into  obvious  and  apparent  danger;  and  whether 
it  was  imprudent  and  careless  to  attempt  leaving  the  car  while  in  motion 
depends  upon  the  circumstances,  as  where  a  party  by  the  wrongful  act  of 
another  has  been  placed  in  circumstances  calling  for  an  election  between 
leaving  the  cars  or  submitting  to  an  inconvenience  and  further  wrong,  it  is  a 
proper  question  for  the  jury,  whether  it  was  a  prudent  act  or  whether  it  wa» 
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a  reckless  exposure  of  the  person  to  peril:  Taylor  v.  Missouri  etc  R.  R.  Co., 
26  Mo.  App.  336,  where  it  is  said:  "Defendant  was  in  the  habit  of  carrying 
passengers  to  that  point  on  this  train;  it  had  carried  plaintiff  before.  Thia 
time  plaintiff  was  in  sore  need  of  stopping;  he  had  left  his  family  sick,  and 
his  attention  was  needed.  Defendant,  to  suit  its  own  convenience,  without 
caring  for  plaintiff's  situation,  refused  to  stop  the  train,  but  slowed  up  to  the 
pace  of  the  ordinary  trotting  of  a  horse  and  buggy.  Plaintiff  felt  that  he 
should  not  be  carried  to  the  next  station,  where  he  would  be  compelled  to 
remain  overnight,  and  jtepped  from  the  train.  His  was  not  a  wanton  and 
causeless  act  committed  by  an  indifferent  person.  While  he  had  cause  for  bis 
anxiety  to  get  off,  and  while  it  was  his  right  to  be  put  off  at  that  point,  yet 
these  would  not  justify  him  in  reckless  conduct.  He  must  act  as  an  ordi- 
narily prudent  and  careful  man  would  under  similar  circumstances;  and 
whether  he  did  so  act,  under  the  circumstances,  was  properly  left  to  the 
jury." 

Stepping  from  the  platform  of  a  railroad  car  while  in  motion,  in  the  face  of 
obvious  danger,  or  when  there  is  no  reasonable  necessity,  real  or  apparent,  i* 
Buch  contributory  negligence  as  will  defeat  recovery  for  damages  for  injuries 
sustained.  A  passenger  arose  from  his  seat  in  the  car  when  the  train  stopped 
at  the  station,  and  went  toward  the  door,  and,  upon  being  told  by  the  porter 
that  the  train,  which  had  started  again,  and  was  moving  at  the  rate  of  about 
three  miles  an  hour,  would  not  stop  again,  stepped  from  the  steps  of  the  car 
to  the  ground,  in  the  direction  in  which  the  train  was  moving,  fell,  and  broke 
an  arm;  he  is  not  guilty  of  contributory  negligence  as  matter  of  law.  The 
question  should  be  submitted  to  the  jury  whether,  under  all  the  circum* 
stances,  his  act  was  that  of  a  reasonably  prudent  man:  Central  R.  R.  etc.  Co. 
V.  Miles,  88  Ala.  256.  The  court,  in  this  case,  said:  •'  In  determining  whether 
there  was  contributory  negligence,  the  fact  that  there  was  a  bell-rope,  and 
plaintiff's  omission  to  resort  to  it  to  stop  the  train,  should  not  be  selected, 
and  accorded  conclusive  or  controlling  force,  but  only  the  weight  to  which  it 
is  entitled  on  a  consideration  of  its  couuectioa  with  the  other  facts,  and  of 
the  relative  bearing  and  influence  of  all  attendant  circumstances,  each  upon 
the  other.  Another  and  material  element  of  consideration  ia  the  effect 
upon  the  mind  of  the  plaintiff,  produced  by  the  failure  of  defendant  to  dis- 
charge the  unquestionable  duty  to  stop  the  train  long  enough  to  permit  him, 
by  the  use  of  due  diligence,  to  get  off  with  safety,  and  by  starting  it  while 
he  was  in  the  act  of  leaving  the  train.  By  the  fault  or  neglect  of  defendant's 
agents  he  was  placed  in  a  situation  that  compelled  him  to  choose  between  the 
delay,  trouble,  and  inconvenience  of  being  carried  beyond  his  stopping-place, 
and  attempting  to  step  off.  The  wrongful  conduct  of  the  company,  whereby 
plaintiff  was  subjected  to  an  election  between  two  such  courses  to  be  pur* 
sued,  must  be  taken  into  consideration:  Johison  v.  West  Chester  <k  P.  £,  R. 
Co.,  70  Pa.  St.  S57.  There  is  a  recognized  distinction  between  the  cases 
where  the  company  is  and  wher?  it  is  not  in  fault.  The  argument  that  if 
plaintiff  had  remained  on  the  train  he  would  not  have  been  injured,  and 
would  have  had  a  right  of  action  for  having  been  carried  on,  does  not,  under 
the  circumstances  of  this  case,  evoke  favorable  consideration.  Stopping  the 
train  at  Inverness  was  tantamount  to  a  direction  to  the  plaintiff  to  get  off, 
and  an  assurance  that  reasonable  time  would  be  allowed  for  that  purpose. 
The  general  rule,  established  by  the  weight  ef  authorities,  is,  that  where  the 
train  is  stopped  at  a  station  to  which  the  company  contracted  to  carry  a  pas> 
senger,  the  company  is  liable,  if  a  reasonable  time  to  leave  is  not  afforded, 
and  he  is  injured  in  the  attempt  to  alight  after  it  is  started,  and  while  ia 
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motion,  if  he  does  not,  in  getting  off,  incur  a  danger  obvions  to  the  mind  of  A 
reasonable  man:  2  Am.  &  Eng.  Ency.  of  Law,  762.  But,  notwithstanding  the 
tompany  may  be  in  fault,  a  passenger  is  not  justified,  in  order  to  avoid  being 
carried  beyond  his  stopping-place,  to  defy  obvious  danger,  such  as  an  attempt 
to  jump  from  a  train  in  rapid  motion.  But  an  attempt  for  such  purpose  ia 
not  negligence,  in  law,  if  the  train  was  stopped  but  a  reasonable  time,  and  is 
moving  so  slowly  that  to  alight  from  it  would  not  appear  dangerous  to  a  man 
of  ordinary  prudence.  The  plaintiff  may  or  may  not  have  been  negligent. 
Whether  negligent  or  not  depends  upon  the  attendant  circumstances,  —  the 
manner  in  which  he  descended  from  the  steps  of  the  car  and  stepped  off,  the 
rate  of  speed  at  which  the  train  was  running,  the  character  of  the  ground, 
the  situation,  and  other  circumstances,  if  any,  calculated  to  render  the  at 
tempt  dangerous.  As  plaintiff  was  not  in  fault  in  starting  to  leave  the  train, 
the  inquiry  is.  Did  he  exercise  ordinary  care  in  stepping  from  the  car  after  he 
discovered  it  was  in  motion?  Under  the  circumstances  disclosed  by  the  evi- 
dence,  this  inquiry  was  properly  submitted  to  the  jury." 

If  the  train  does  not  stop  at  all,  nor  make  a  halt,  an  attempt  of  a  passenger 
Co  get  off  would,  perhaps,  constitute  such  negligence  as  would  preclude  a  re- 
covery. But  if  it  stopped  only  for  a  moment,  and  was  moving  so  slightly  aa 
to  be  almost  imperceptible,  then  it  would  be  for  the  jury  to  say  whether  it 
Was  such  negligence  as  would  preclude  recovery:  Clotworthy  v.  Hannibal  etc 
R.  R.  Co.,  80  Mo.  220;  Straus  v.  Kansas  City  etc.  R.  R.  Co.,  75  Mo.  185;  and 
whether  the  attempt  of  a  passenger  to  step  from  the  cars  when  the  train  ia 
in  motion  is,  under  the  circumstances  of  each  particular  case,  such  negligence 
as  will  relieve  the  railroad  company  from  liability  for  injury  occasioned  thereby, 
is  a  question  of  fact  for  the  jury:  Waller  v.  Hannibal  etc  R.  R,  Co.,  83  Ma 
€08. 

If  a  country  boy  eleven  years  of  age  is  sent  on  a  freight  train  to  a  city  seven 
miles  from  home,  by  his  mother,  who  previously  warns  him  not  to  attempt  to 
get  off  the  train  while  it  is  moving,  and,  on  his  arrival  at  his  station,  fearing 
that  the  train  will  carry  him  off,  and  that  he  will  not  be  able  to  get  back, 
«nd  upon  being  informed  by  an  adult  passenger  that  he  guesses  the  train  will 
not  stop  at  the  station,  gets  off,  as  such  passenger  has  done,  while  the  train  is 
alowly  moving  past  the  station,  and  falls  and  is  injured,  the  jury  are  justified 
In  finding  the  conductor  negligent  in  not  telling  the  boy,  when  he  collected 
his  fare  and  asked  his  name  and  destination,  that  the  train  would  first  run 
past  the  station,  and  afterwards  back  down  to  the  platform  to  allow  passen- 
gers to  alight,  or  in  not  being  himself  present,  or  having  some  one  present, 
to  prevent  the  boy  from  leaping  from  the  moving  train.  In  such  case  the 
child  is  not  guilty  of  contributory  negligence.  Hemmin'jway  v.  Chicago  etc. 
Ry  Co.,  72  Wis.  42,  7  Am.  St.  Rep.  823,  in  which  the  court  said:  "A  pas- 
senger may  be  exonerated  from  blame  by  being  suddenly  put  in  a  condition 
of  nervous  excitement  and  alarm  by  the  fault  of  the  company,  and  who 
jumps  from  a  moving  train  under  a  sudden  impulse  to  save  himself  from 
aerious  inconvenience.  Whether  a  justification  exists  may  depend  upon  the 
•peed  of  tho  train  and  other  circumstances,  or  upon  whether  he  did  what 
oarefuland  experienced  persons  generally  would  be  likely  to  do  under  similar 
oircumstances."  To  the  same  effect,  Sluinnon  v.  Boston  etc.  R.  R.  Co.,  78  Me. 
C2.  In  the  prior  case  of  Jewell  v.  Chicago  etc.  R'y  Co.,  54  Wis.  610,  41  Am. 
Rep.  63,  the  rale  is  laid  down  that  where  a  passenger  has  passed  out  of  a 
railway  car  and  got  upon  the  platform  thereof,  and  has  attempted  to  step  or 
jump  from  the  car  while  it  is  in  motion,  he  cannot  recover  for  injuries  sus- 
tained in  consequence  t^^'v^of,  although  he  has  reached  his  place  of  destina- 
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tion,  and  the  train,  which  had  previously  stopped  to  permit  passengers  tc 
alight,  did  not  at  this  time  stop  a  reasonable  length  of  time;  and  the  sams 
ruling  is  adopted  in  Bethel  v.  Cincinnati  etc.  B'yCo.,  114  Ind.  476.  This,  how- 
ever,  as  we  have  seen,  is  in  direct  conflict  with  the  doctrine  sustained  by  the- 
great  weight  of  authority,  —  namely,  as  is  decided  in  Nance  v.  Carolina  etc 
R.  R.  Co.,  94  N.  C.  619,  —  that  it  is  not  negligence  per  se  for  a  passenger  to 
alight  from  a  train  which  has  almost  come  to  a  full  stop  at  a  regular  station, 
but  that  it  is  negligence  in  the  railroad  company  to  suddenly  and  violently 
start  its  train  when  passengers  may  be  expected  to  be  getting  off,  although 
the  train  has  not  come  to  a  full  stop,  and  is  moving  slowly.  In  such  a  case, 
where  the  passenger  jumps  from  a  railroad  train  while  it  is  running  at  a  speed 
of  from  two  to  four  miles  per  hour,  and  this  is  the  proximate  cause  of  the  in- 
jury complained  of,  and  contributory  negligence  is  alleged,  the  true  criterioa 
of  care  required  of  the  passenger  is  that  deg^e^  which  may  have  been  reason- 
ably expected  from  a  sensible  and  prudent  person  placad  in  the  same  situa- 
tion: Lambethv.  North  Carolina  R.  R.  Co.,  66 N.  C.  494;  8  Am.  Rep.  508. 

It  seems  to  be  the  well-established  rule  that  the  act  of  the  passenger  in 
jumping  from  a  moving  train  is  prima  facie  negligence  on  his  part,  and  in 
case  of  injury  in  so  doing,  the  burden  of  proof  is  on  him  to  show  that  he  is 
not  guilty  of  contributory  negligence;  in  other  words,  to  prove  a  good  ex- 
cuse for  his  act:  Shannon  v.  Boston  etc.  R.  R.  Co.,  78  Me.  52;  New  York  etc 
R.  R.  Co.  V.  Enches,  127  Pa.  St.  316;  Baben  v.  Central  Iowa  R.  R.  Co.,  74 
Iowa,  732. 

A  passenger  is  guilty  of  such  contributory  negligence  as  will  bar  his  right 
to  recover  for  an  injury  received  in  alighting  from  a  moving  train  against  the 
advice  of  the  conductor  or  other  employee  of  the  company,  or  after  he  has 
been  informed  that  the  train  would  stop  at  his  station:  Savannah  etc.  R'y  Co. 
V.  Watts,  82  Ga.  229;  Virnont  v.  Chicago  etc.  R'y  Co.,  71  Iowa,  58.  The  rule 
is  thus  announced  in  South  and  North  etc.  R.  R.  Co.  v.  Schaiijler,  76  Ala^.  136. 
A  passenger  who  steps  from  a  train  on  a  dark  night,  while  it  is  moving  at  the 
rate  of  from  six  to  eight  miles  an  hour,  before  it  has  reached  the  platform 
of  the  regular  station  at  which  he  is  to  get  off,  and  with  the  locality  of  which 
he  is  acquainted,  against  the  advice  of  the  conductor,  and  without  reason  to 
believe  that  the  train  would  not  stop  as  usual,  is  guilty  of  contributory  neg- 
ligence, which  bars  him  from  recovering  damages  for  personal  injuries  sus- 
tained in  thus  stepping  from  the  train.  And  when  the  train  is  moving  at  so 
high  a  rate  of  speed,  or  where  the  place  of  the  passenger's  descent  is  so  obvi- 
ously dangerous  that  a  person  of  ordinary  prudence  would  not  attempt  to  get 
off  the  train  then  and  there,  the  act  of  the  passenger  in  so  doing  is  such  con- 
tributory negligence  as  will  bar  his  recovery,  although  invited  to  thus  alight 
from  the  train  by  the  conductor  or  other  servant  of  the  company:  Bardwelt 
V.  Mobile  etc.  R.  R.  Co.,  63  Miss.  574;  56  Am.  Rep.  842;  Sovih  and  North 
etc.  R.  R.  Co.  V.  Sckajijler,  75  Ala.  136;  Wabash  etc.  R.  R.  Co.  v.  Rector,  104 
111.  296;  East  Tennessee  etc.  R.  R.  Co.  v.  Messingill,  15  Lea,  328.  Of  course 
the  railroad  company  is  liable  if  its  conductor  or  other  servant  gives  the  sig- 
nal to  start  when  the  passenger  is  in  the  act  of  alighting  from  the  train,  and 
ho  therefiom  suffers  injury:  Chicago  etc.  R.  R.  Co.  v.  Mills,  105  111.  63; 
Straus  V.  Kansas  City  etc  R.  R.  Co.,  66  Mo.  421;  Swigert  r.  Hannibal  etc 
E.  R.  Co.,  75  Ma  475. 
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Railroads — Negligence  in  Running  Trains.  — It  is  such  negligence  on 
the  part  of  a  railroad  company  to  run  accommodation  trains  through  a 
city  at  a  dangerous  rate  of  speed  to  fair-grounds  in  the  outskirts  thereof 
while  the  fair  is  in  progress,  and  to  use  for  such  purpose  an  inferior 
switch-engine,  run  by  a  fireman  instead  of  by  a  competent  engineer,  as 
will  entitle  a  person  to  recover  for  personal  injuries  received  while  pru- 
dently attempting  to  rescue  another  in  danger  of  being  run  over. 

CoNTBiBUTORY  NEGLIGENCE. — When  One  Risks  HIS  LiFE,  or  places  him- 
self in  a  position  of  danger,  endeavoring  to  save  the  life  of  another,  or  to 
protect  him  from  a  sudden  danger  of  great  bodily  harm  or  unexpected 
peril,  such  exposure  and  risk  for  such  purpose  is  noT;  negligence.  The 
law  will  not  impute  negligence  to  an  effort  to  preserve  human  life,  unless 
under  such  circumstances  as  to  constitute  rashness  in  the  minds  of  pru- 
dent persons. 

Excessive  Damages  for  Personal  Injuries  through  Negligence.  —  A 
verdict  for  twenty-five  thousand  dollars  for  serious,  though  not  perma- 
nent, personal  injuries  received  through  the  negligence  of  a  railroad  com- 
pany, is  excessive. 

Measure  of  Damages  for  Personal  Injuries.  —  Substantial  and  compen- 
satory damages  should  be  awarded  for  serious,  though  not  permanent, 
personal  injuries  received  through  the  negligence  of  a  railroad  company, 
but  speculative  damages  will  not  be  allowed. 

Wise  and  Herndon^  for  the  appellant. 

M.  S.  Jones,  M.  C.  Elstner,  and  Bell  and  Randolph,  for  the 
appellee. 

PocHE,  J.  Plaintiff  claims  damages  in  the  sum  of  forty 
thousand  dollars  for  personal  injuries  inflicted  on  him  by  one 
of  the  defendant's  trains,  through  the  alleged  carelessness  and 
fault  of  the  railroad  employees.  The  defense  is  a  general  de- 
nial, coupled  with  the  plea  of  contributory  negligence.  De- 
fendant appeals  from  a  verdict  and  judgment  in  the  sum  of 
twenty-five  thousand  dollars.  The  evidence  is  conflicting  on 
all  the  pertinent  and  material  facts  involved  in  the  contro- 
versy. 

After  a  thorough  study  of  the  record,  we  find,  from  the  pre- 
ponderance of  the  testimony,  the  following  substantial  facts  as 
bearing  on  the  issues  of  negligence  on  the  part  of  the  company,- 
and  of  contributory  negligence  on  the  part  of  plaintiff:  — 

The  accident  occurred  in  November,  1888,  at  or  near  the 
fair-grounds  situated  on  the  outskirts  of  the  city  of  Shreve- 
port,  while  a  fair  was  being  held  there.  During  the  week  of 
the  fair,  the  company  ran  accommodation  trains  from  its  de- 
pot in  the  city,  to  the  grounds  and  back,  on  a  schedule  of  fifteen 
minutes  each  way. 
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While  plaintiff  and  a  large  number  of  other  visitors  at  the 
fair  were  standing  on  a  temporary  platform,  erected  near  the 
grounds,  awaiting  an  outgoing  train  on  which  they  intended 
to  return  to  the  city,  he  noticed  on  the  track,  and  in  dangerous 
proximity  to  the  approaching  train,  a  person  who  was  a  friend 
of  his,  and  who  was  in  an  inebriate  condition,  standing  with 
his  back  to  the  train,  and  apparently  unconscious  of  threatened 
peril.  He  at  once  resolved  to  save  his  friend,  and,  running  to 
him,  he  succeeded  in  pushing  him,  off  the  track,  but  was  him- 
self struck  by  the  pilot-beam  of  the  locomotive  to  which  the 
train  was  attached,  and  received  injuries  from  which  he  suf- 
fered great  pains,  was  disabled  for  several  months,  and  from 
which  he  was  not  yet  relieved  at  the  time  the  case  was  tried 
below,  at  the  end  of  the  past  month. 

We  are  satisfied,  from  the  preponderance  of  the  testimony, 
which  is  very  conflicting  on  this  point,  that  in  approaching 
that  platform,  full  of  people  of  all  ages,  which  was  the  regular 
fair-grounds  station  for  the  defendant's  accommodation  trains, 
situated  at  the  intersection  of  a  public  thoroughfare,  the  train 
was  driven  with  unusual  speed,  and  at  a  dangerous  rate,  with- 
out which  the  accident  would  not  have  occurred.  It  is  also  in 
proof  that  the  locomotive  used  on  the  occasion  was  a  switch- 
engine,  not  such  as  should  be  used  to  carry  great  numbers  of 
passengers,  and  that  it  was  in  the  charge  of  a  fireman,  not  a 
regular  or  competent  engineer,  who  was  at  that  moment  per- 
forming the  functions  of  the  regular  engineer,  the  latter  having 
.absented  himself  in  order  to  go  to  his  evening  meal. 

All  these  circumstances  combine  together  to  make  a  clear 
case  of  negligence  against  the  company. 

The  question  of  contributory  negligence  must  now  be  met. 
The  argument  on  that  point  is,  that  plaintiflf  brought  on  the 
accident  himself  by  his  reckless  attempt  to  jump  on  a  railroad 
track  immediately  in  front  of  an  approaching  train,  at  a  close 
and  dangerous  distance  from  it. 

Plaintiff  testifies,  and  he  is  corroborated  by  several  unim- 
peached  eye-witnesses,  that  without  his  or  other  prompt  assist- 
ance the  intoxicated  man  on  the  track  would  have  been  run 
over  and  probably  killed. 

Plaintiff,  who  was  a  strong  and  vigorous  man  of  more  than 
ordinary  strength,  states  that  from  the  appearance  of  things 
he  believed  that  he  could  save  the  man  and  avoid  injury  him- 
self 

Similar  positions  and  circumstances  have  several  times  been 
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presented  to  judicial  investigation  as  involving  the  question  of 
negligence,  and  have  been  variously  construed.  But  the  opin- 
ion  which  commends  itself  to  our  approbation  as  resting  oa 
sound  principles  of  humanity  is  to  the  effect  that  they  do  not 
constitute  contributory  negligence  on  the  part  of  the  person 
who  is  injured  in  the  attempt.  Text-writers  on  railroad  law 
and  kindred  subjects  have  formulated  the  rule  thus:  "When 
one  risks  his  life,  or  places  himself  in  a  position  of  great  dan- 
ger, in  an  effort  to  save  the  life  of  another,  or  to  protect 
another  who  is  exposed  to  a  sudden  peril,  or  in  danger  of  great 
bodily  harm,  it  is  held  that  such  exposure  and  risk  for  such  a 
purpose  is  not  negligent.  The  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute  negligence  to  an  effort  to 
preserve  it,  unless  made  under  such  circumstances  as  to  con- 
stitute rashness  in  the  judgment  of  prudent  persons." 

The  principle  was  culled  from  a  well-considered  opinion  of 
the  court  of  appeals  of  New  York  in  the  case  of  EcJcert  v.  Long 
Island  R.  R.  Co.,  43  N.  Y.  503;  3  Am.  Rep.  721;  Beach  on  Con- 
tributory Negligence,  45;  2  Thompson  on  Negligence,  1174; 
Pierce  on  Railroads,  328;  Rorer  on  Railroads,  1209. 

The  ruling  has  received  subsequent  judicial  sanction;  and 
appreciating  it  as  rational,  and  as  tending  to  foster  a  proper 
spirit  of  generous  impulses  towards  persons  who  are  in  danger^ 
we  add  our  indorsement  to  that  of  other  courts  of  last  resort  in 
other  states  of  the  American  Union. 

The  evidence  is  satisfactory  on  the  point  that  the  attempt  of 
plaintiflF  to  save  the  life  of  a  human  being,  or  at  least  to  rescue 
him  from  imminent  peril,  cannot  be  characterized  as  rash  or 
reckless  in  the  judgment  of  prudent  men,  and  that  his  venture 
would  have  been  successful  and  harmless  if  the  train  had  not 
approached  the  station  with  reprehensible  speed. 

We  now  approach  the  question  of  the  quantum  of  damages 
which  plaintiff  should  recover  in  the  case.  In  view  of  the  find- 
ing of  the  jury,  which  met  with  the  approval  of  the  district 
judge  in  his  refusal  of  a  new  trial,  the  solution  of  that  ques- 
tion, to  our  satisfaction,  under  our  desire  and  our  duty  to  do 
even-handed  justice  to  both  litigants,  has  not  been  free  of  dif- 
ficulty, and  hence  it  has  cost  us  much  thought  and  study. 

As  we  have  had  occasion  to  say  in  several  cases,  "  While 
we  not  pretend  to  lay  down  any  exact  arithmetical  rule  of 
proportion  in  the  estimate  of  damages,  yet  they  must  bear 
some  kind  of  reasonable  relation  to  each  other  in  different 
cases,  with  the  reserve,  however,  that  damages  should  always 
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be  substantial":  Towns  v.   Vichshurg  etc.  R.  R.  Co.,  37  La. 
Ann.  636;  55  Am.  Rep.  508. 

A  review  of  our  reports  in  similar  cases  points  to  only  two 
occasions  on  which  this  court  has  allowed  damages  in  excess 
of  ten  thousand  dollars  for  personal  injuries,  and  these  were  for 
very  grievous  and  permanent  results:  BarksdaWs  Case,  23  La. 
Ann.  180;  Chapiii's  Case,  17  La.  Ann.  19. 

Among  other  cases,  we  find  an  allowance  of  seven  thousand 
dollars  for  an  accident  resulting  in  the  death  of  the  head  of  a 
large  family,  to  whom  he  was  the  only  support;  another  al- 
lowance, of  five  thousand  dollars  for  the  death  of  a  man  simi- 
larly situated;  and  in  another  case,  a  judgment  of  three 
thousand  dollars  for  a  like  result:  Curley  v.  Illinois  Cent. 
R.  R.  Co.,  40  La.  Ann.  810;  Faren  v.  Sellers,  39  La.  Ann. 
1011;  4  Am.  St.  Rep.  256;  Clairain  v.  Western  Union  Tel. 
Co.,  40  La.  Ann.  178. 

And,  in  as  far  as  our  observation  has  gone,  we  find  that  the 
courts  of  other  states  of  the  Union  have  not  reached  as  high 
figures  as  this  court  has  allowed. 

Substantial  damages  must  be  awarded  in  proper  cases,  but 
by  all  means  speculative  litigation  must  be  discouraged,  and 
possibly  checked. 

Now,  in  the  present  case,  we  have  no  hesitation  in  saying 
that  the  verdict  is  largely  excessive,  and  beyond  all  measure 
and  all  precedents. 

That  the  plaintiflF  was  seriously  injured,  that  he  suflFered 
great  pain,  was  exposed  to  loss  of  time,  loss  of  business, 
and  to  large  expenses  for  medical  assistance,  cannot  be  denied, 
and  evidence  to  that  eff'ect  is  uncontradicted;  but  it  is  equally 
true  that  he  has  rapidly  improved  under  medical  treatment; 
that  for  months  he  has  been  able  to  walk,  go  about,  and  attend 
to  business,  without  the  use  of  crutches,  and  without  the  need 
of  assistance,  and  above  all,  that  he  is  yet  alive,  fully  able  to 
earn  his  livelihood,  and  well  disposed  to  enjoy  life. 

His  most  serious  injury,  and  the  most  irritating  cause  of 
his  sufi'erings  is  the  inflammation  in  his  hip-joint.  But  com- 
petent physicians,  some  of  whom  have  rendered  him  profes- 
sional services,  and  others  who  have  critically  examined  him, 
all  testify  that  with  proper  treatment,  prudent  care,  and  atten- 
tion he  can  be  radically  cured. 

Great  reliance  is  placed  by  his  counsel,  as  a  fruitful  source 
of  damages,  on  the  fact  that  he  is  now  afflicted  with  hernia, 
characterized  by  symptoms  of  threatening  strangulation,  which 
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they  confidently  attribute  to  the  railroad  accident.  Plain- 
tiflf  himself  testifies  that  it  is  a  result  of  the  blow  which  he 
then  and  there  received.  But  of  course  his  testimony  is  not 
that  of  an  expert,  and  none  of  the  physicians  who  were  ex- 
amined testify  directly  in  the  same  sense.  One  of  them  says: 
"  It  [hernia]  is  frequently  the  result  of  direct  violence,  but  I 
can't  say  as  to  this."  True,  plaintiff  says  that  one  of  the 
physicians  who  attended  to  him  at  his  home  for  several  days 
saw  his  hernia  and  pronounced  it  very  serious  and  perhaps 
dangerous.  But  this  is  merely  hearsay,  and  a  strange  co- 
incidence must  be  noted  in  this  connection:  the  failure  of 
plaintiff  to  take  the  testimony  of  that  physician,  and  of  another 
physician  of  his  neighborhood,  who  rendered  the  first  medical 
aid  which  he  received  after  the  accident. 

Nothing  in  the  nature  of  this  case  or  in  the  surrounding  cir- 
cumstances can  legally  screen  this  party  from  the  effect  of  the 
rule  which  jurisprudence  applies  to  litigants  who  fail  to  pro- 
duce important  testimony  easily  within  their  reach,  and  pre- 
sumably under  their  control:  Ketchum  v.  Texas  etc.  R.  R.  Co.y 
38  La.  Ann.  779;  Day  v.  New  Orleans  Pac.  Ry  Co.,  35  La.  Ann. 
694. 

We  are  constrained  to  notice  another  circumstance  which 
goes  a  great  way  to  negative  the  assertion  that  hernia  was  one 
of  the  results  of  the  accident.  Nearly  three  weeks  after  he  had 
been  injured,  plaintiff  was  placed,  on  the  recommendation  of 
his  home  physicians,  under  the  treatment  of  Dr.  M.  M.  Ban- 
nerman,  of  Grand  Cane,  Louisiana,  as  a  surgeon  of  superior  abil- 
ity, who  then  took  him  and  had  him  under  his  charge  for  more 
than  a  month,  including  three  weeks  during  which  he  was 
under  the  doctor's  own  roof,  receiving  his  daily  and  almost 
constant  attentions  of  the  most  intimate  character.  And  yet 
in  his  testimony  Dr.  Bannerman  does  not  make  a  single  refer- 
ence to  hernia  in  connection  with  his  patient.  Far  from  it, 
his  testimony  contains  the  following  very  significant  state- 
ment: "  Plaintiff,  during  my  treatment,  complained  of  no  other 
injury  resulting  from  the  railroad  accident,  except  that  in  his 
hip-joint." 

It  ia  in  proof,  and  plaintiff  himself  testifies,  that  many  years 
ago  he  was  ruptured  on  the  right  side,  and  it  is  shown  that  he 
is  now  ruptured  on  both  sides;  but  the  evidence  entirely  fails 
to  trace  the  second  rupture  to  the  railroad  accident. 

That  element  of  damages  must  therefore  be  eliminated 
from  the  case.     And  we  therefore  conclude  that  an  allowance 
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of  five  thousand  dollars  is  amply  suflBcient  to  compensate 
plaintiff  for  all  the  pains  that  he  has  suffered,  the  loss  of 
business  and  of  time  that  he  has  incurred,  to  meet  the  ex- 
penses of  past  medical  attendance,  and  to  secure  the  future 
treatment  and  attention  needed  to  fully  restore  him  from  the 
effects  of  the  injuries  which  he  received.  To  allow  more  would 
be  enriching  one  litigant  at  the  expense  of  the  other. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  amended  by  reducing  the  amount 
of  damages  to  be  recovered  by  plaintiff  from  twenty-five  to 
five  thousand  dollars,  and  that,  as  thus  amended,  said  judg- 
ment be  affirmed,  and  that  costs  of  appeal  be  taxed  to  plaintiff. 


Railroads.  —  The  general  rule  is,  that  negligence  cannot  be  inferred  from 
the  rate  of  speed  alone  at  which  railway  trains  are  run:  Dyson  v.  New  York 
etc.  R.  R.  Co.,  57  Conn.  9;  14  Am.  St.  Rep.  82,  and  note.  Bat  a  railway 
company  is  guilty  of  negligence  per  se,  when  it  runs  its  train  through  a  city 
at  a  rate  of  speed  prohibited  by  ordinance:  Virginia  Midland  R'y  Co.  v.  White, 
84  Va.  498;  10  Am.  St  Rep.  874;  ScJilereth  v.]Mia80uri  P.  R'y  Co.,  96  Mo.  509; 
Thompson  v.  New  York  etc.  R.  R.  Co.,  110  N.  Y.  636.  And  the  running  of  a 
train  through  a  city  at  an  undue  rate  of  speed  is  always  a  circumstance  tend- 
ing to  show  negligence  on  the  part  of  the  company:  Union  P.  R'y  Co.  v.  Ross- 
mussen,  25  Neb.  810;  13  Am.  St.  Rep.  527,  and  note;  Meloy  v.  Chicago  etc 
R'y  Co.,  77  Iowa,  743;  14  Am.  St.  Rep.  325;  Savannah  etc.  R'y  Co  v.  Flanna- 
gan,  82  Ga.  579;  14  Am.  St.  Rep.  183;  Chicago  etc  R'y  Co.  v.  Dunleavy,  129 
111.  132. 

Contributory  Negligence.  —  It  is  not  contributory  negligence  in  one  to 
imperil  his  life  to  save  the  life  of  another:  Donalioe  v.  Wabash  etc  R'y  Co.,  83 
Mo.  560;  53  Am.  Rep.  594. 

ExcKsaiVB  Damages:  See  note  to  Virginia  Midland  R'y  Co.  v.  White,  10 
Am.  St.  Rep.  882.  Fbr  a  case  where  a  verdict  of  twelve  thousand  dollars  for 
actual  damages  for  personal  injuries  was  sustained:  Teoeas  etc  R'y  Co.  v.  Doug- 
laa,  73  Tex.  326.  And  where  a  similar  verdict  of  seven  thousand  five  hundred 
dollars  was  decided  to  be  not  excessive:  HaUack  r.  Johnson,  12  Col.  244. 
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Myhan  V,  Louisiana  Eleoteio  Light  and  Power 

Company. 

{41  Louisiana  Annual,  964.] 

Master  and  Servant  —  Master's  Presumptive  Knowledge  or  Danqek- 
ous  Machinery.  —  An  electric  light  company  is  presumed  to  know  tb« 
dangerous  character  and  condition  of  its  wires,  endangering  the  person 
and  life  of  its  employee  in  the  discharge  of  his  duty;  and  ignorance  of 
the  danger  on  the  part  of  the  company  will  not  excuse  it  from  liability 
to  an  employee  who  is  injured  without  notice  of  the  peril  to  which  he  is 
exposed. 

Master  and  Servant  —  Doty  to  Warn  Employee  of  Dangerous  Ma- 
chinery. —  An  electric  light  company  is  bound  specially  to  warn  its 
employee  of  the  nature  of  the  danger  arising  from  coming  in  contact 
with  its  exposed  wires,  and  it  will  not  be  excused  in  case  of  injury,  unless 
it  proves  that  the  employee  well  knew  the  danger,  and,  notwithstanding, 
exposed  himself  willingly  and  deliberately  to  it. 

Master  and  Servant  —  Employee's  Presumpitvb  Ionorancb  of  Dan- 
OEROUS  Machinery.  —  An  employee  of  an  electric  light  company  is 
presumed  to  be  ignorant  of  the  danger  arising  from  coming  in  contact 
with  exposed  wires,  and  in  case  of  injury  the  burden  of  positive  proof  is 
on  the  company  to  show  notice  and  knowledge  of  the  danger  on  the  part 
of  the  employee. 

Master  and  Servant  —  Contributory  Negligence  —  Dangerous  Em- 
ployment. —  It  is  not  contributory  negligence  on  the  part  of  an  em- 
ployee to  engage  in  a  dangerous  occupation.  The  risk  assumed  by  the 
servant  is  the  ordinary  hazard  incident  to  the  employment,  and  nnless 
the  act  causing  the  injury  is  necessarily  and  inevitably  dangerous,  no 
negligence  can  be  imputed  to  him. 

Master  and  Servant.  —  Employee  mat  Act  upon  Presumption  that  the 
employer  will  not  expose  him  to  unnecessary  risk,  and  has  taken  all 
necessary  precautions,  and  may  rely  upon  the  care  and  trust  to  the  su- 
perior knowledge,  information,  and  judgment  of  the  employer. 

Master  and  Servant. — Employee  is  not  Bound  to  Inquire  as  to 
Latent,  but  only  patent,  defects  in  machinery,  and  may  presume  that 
this  inquiry  has  been  made  by  the  employer,  upon  whom  the  duty  de- 
volves; and  although  the  servant  may  know  of  the  defects,  this  will  not 
defeat  his  claim  for  damages  for  injury,  nnless  it  is  shown  that  he  knew 
that  the  defects  were  dangerous. 

Master  and  Servant.  —  Master  is  Liablb  fob  Subjecting  his  Ser- 
vant through  Negligence  to  greater  risks  than  those  which  fairly  be- 
long  to  the  employment,  and  the  servant  need  only  raise  a  reasonable 
presumption  of  negligence  on  the  part  of  the  master  in  order  to  recover 
for  an  injury  received. 

George  L.  Bright^  for  the  appellants. 

Farrar,  Jonas,  and  Kruttschnitt,  for  the  appellee. 

Bebmudez,  C.  J.  This  is  an  action  in  damages  brought  hy 
a  father  and  mother  under  the  provisions  of  article  2315 
(2294)  of  the  Revised  Civil  Code  as  amended  in  1884,  page 
94,  No.  71. 


Oct.  1889.]     Myhan  v.  Louisiana  Electric  Light  Co.      437 

They  aver,  substantially,  that  their  minor  son,  Edward, 
aged  about  eighteen  years,  while  in  the  employ  of  the  defend- 
ant company,  was,  on  the  8th  of  August,  1888,  killed  by  the 
gross  negligence  and  fault  of  the  latter.  The  amount  claimed 
is  twenty-five  thousand  dollars. 

The  defense  is  a  general  denial,  and  contributory  negligence. 
The  case  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor  of 
the  defendant  company.  From  the  judgment  thereon  against 
them  the  plaintiffs  appeal. 

The  charge  made  against  the  defendants  is,  that  the  acci- 
dent occurred  by  their  gross  negligence  and  fault,  which  con- 
sisted in  using  wires  which  were  not  perfectly  insulated,  which 
formed  a  network  on  the  floor,  whereas  they  should  have  gone 
direct  from  the  dynamo  to  the  ceiling,  and  should  have  been 
placed  beyond  the  reach  of  the  employees. 

In  exoneration,  the  company  charges,  counter,  that  the 
young  man,  instead  of  approaching  the  dynamo  (No.  35)  in 
the  reasonable  and  proper  manner  required  by  the  circum- 
stances, did  so  deliberately  from  the  front,  and  deliberately 
straddled  the  two  current-bearing  wires  leading  from  it,  one 
to  the  ceiling,  and  one  to  dynamo  50,  which  was  coupled  with 
dynamos  35  and  36  into  a  series  of  three;  that,  by  the  move- 
ment thus  occasioned,  one  of  the  wires  touched  the  interior 
of  the  boy's  thigh,  and  the  other  one  the  exterior  of  his  but- 
tock, thus  making  a  circuit  through  his  body,  the  shock  of 
which  threw  him  on  the  dynamo,  and  thence  on  the  floor, 
where  he  lay  upon  these  wires,  breaking  the  circuit  in  his 
fall,  and  receiving  the  full  force  of  it,  which  produced  instant 
death. 

The  stubborn  facts  of  the  case  are,  that  Edward  Myhan, 
a  young  man  of  about  eighteen  years,  was  in  the  employ  of 
the  company  on  the  8th  of  August,  1888,  as  night-oiler,  in  the 
dynamo-room  of  their  plant  in  this  city;  that,  during  the 
night  of  that  day,  while  in  the  discharge  of  his  duties  as  oiler, 
pressing  tallow  down  in  the  box  of  a  dynamo,  he  came  in  con- 
tact with  one  or  more  wires  on  or  near  the  floor,  and  that  he 
was  instantly  killed. 

There  were  only  two  persons  present  when  the  accident  oc- 
curred,—  the  electrician  in  charge  of  the  dynamo-room,  and  a 
fellow  dynamo-oiler. 

The  former  (Crowley)  says  that  from  January,  1886,  to 
August  14,  1888,  he  was  employed  by  the  defendant  corpo- 
ration as   chief  dynamo^man  in  their  large   plant  in   New 
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Orleans.  There  were  about  sixty  dynamos  in  the  establish- 
ment, arranged  on  the  floor  in  series  of  three,  each  three  con- 
nected to  the  plug-board. 

He  knew  Edward  Myhan,  and  had  known  him  for  nineteen 
months  previous  to  bis  death,  which  occurred  on  August  8^ 
1888,  at  about  eleven  o'clock  in  the  night,  in  the  arc-light 
dynamo  department  of  the  defendant  corporation.  He  was 
in  the  act  of  lubricating  the  dynamo-box  with  tallow.  Owing 
to  the  arrangement  of  the  wires  on  the  floor,  he  had  to  stand 
astride  the  wires  in  order  to  get  at  the  box.  While  in  this 
position,  one  of  his  legs  came  in  contact  with  a  wire,  and  he 
received  the  full  force  of  the  electric  current.  At  that  time 
the  witness  was  about  twenty  feet  away.  His  attention  was 
attracted  by  a  dull  thud  and  a  flash.  On  turning  around,  he 
Baw  Myhan  on  the  floor.  He  had  broken  the  circuit  in  his 
fall.  He  (witness)  pulled  one  of  the  wires  from  under  his 
body,  raised  him  in  his  arms,  sent  for  the  superintendent,  who 
at  once  came  down.  Myhan  gave  one  or  two  gasps  thereafter, 
and  then  expired. 

The  witness  further  states:  Edward  Myhan  was  killed  by 
the  fault  of  the  company  defendant.  The  fault  was  in  the 
arrangement  of  the  dynamo  wires.  Part  of  the  dynamos  on 
the  opposite  side  were  properly  arranged.  Each  dynamo  was 
connected  to  the  plug-board  by  two  wires  running  from  the 
dynamo  to  the  ceiling,  direct.  On  the  other  side,  where  My- 
han was  killed,  three  dynamos  were  connected  to  the  plug- 
board by  two  wires,  part  of  these  wires  running  along  the  floor 
of  the  building,  and  part  of  them  along  the  ceiling. 

A  proper  arrangement  would  have  been  to  connect  each 
dynamo  by  two  wires  direct  to  the  plug-board,  and  all  the 
wires  passing  direct  from  the  dynamos  to  and  along  the  ceil- 
ing to  the  plug-board. 

The  arrangement  of  the  wires  on  the  floor  was  the  cause  of 
the  death  of  Edward  Myhan;  for  had  they  been  connected 
from  the  dynamo  to  the  ceiling,  there  would  have  been  no 
danger  in  standing  where  Edward  Myhan  received  the  shock 
which  caused  his  death. 

The  company,  in  the  judgment  of  the  witness,  was  negli- 
gent and  careless  in  the  arrangement  of  part  of  their  wires  on 
the  floor. 

He  says  that  he  frequently  told  the  manager  of  the  com- 
pany, and  also  the  superintendent,  who  were  in  charge  of  the 
plant,  at  different  times  during  his  services  for  the  company^ 
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that  there  was  great  danger  in  leaving  the  wires  on  the  floor 
and  unprotected. 

No  notice,  says  he,  was  ever  taken  of  the  warning,  except 
they  would  remark  they  would  attend  to  it  by  and  by,  or 
when  they  got  a  new  superintendent,  or  offered  some  excuse 
of  the  kind,  until  the  day  after  Edward  Myhan  was  killed, 
when  the  superintendent  and  the  general  manager  told  him 
to  get  carpenters  and  have  them  nail  poles  on  the  dynamo 
frames,  to  attach  the  knobs,  known  as  insulators,  to  the  poles, 
and  raise  the  wires  from  the  floor  and  run  them  on  the  insu- 
lators, which  he  did. 

Another  witness  (Sittig),  a  fellow-servant  of  Myhan,  who 
was  also  present  at  the  sad  occurrence,  was  heard.  He  was 
in  the  employ  of  the  company  when  he  testified,  and  had 
been  previously,  and  was  in  such  employ  when  Myhan  was 
killed. 

Myhan  walked  to  the  machine,  straddled  the  wire,  and  put 
his  hand  on  the  cup,  and  as  he  did  so,  one  wire  rested  a  little 
above  his  knee,  on  the  left  leg,  and  the  other  touched  him  on 
the  right  leg,  on  the  inside,  and  he  put  both  hands  on  the 
cup,  and  he  fell  with  his  back  on  the  machine.  Crowley  ran 
him  (witness)  away,  and  told  him  he  would  get  killed. 

He  was  walking  to  Myhan  when  he  was  killed;  saw  him 
drop;  he  had  his  hand  on  the  tallow-cup  shoving  down  the 
tallow.  He  fell  on  the  dynamo  with  his  back.  There  were 
two  wires  attached  to  the  dynamo,  leading  to  another  dynamo 
near  the  end.  There  were  three  dynamos  connected  by  wires, 
two  leading  to  each  dynamo.  The  wires  were  on  the  floor. 
Nearly  all  the  dynamos  were  in  this  way;  three  to  the  circuit. 
Wires  were  on  the  floor,  where  the  men  had  to  walk. 

The  morning  after  the  killing,  the  witness  went  home,  and 
when  he  returned  in  the  afternoon,  —  six,  p.  m.,  —  he  found  that 
some  of  the  wires  had  been  raised  with  poles  overhead. 

Two  other  witnesses  (Burns  and  Bogel)  testify  in  corrobora- 
tion, except  as  to  the  circumstances  of  the  accident.  They 
establish  the  notices  to  the  manager  and  superintendent,  the 
dangerous  character  of  the  wires,  the  neglect,  after  notice,  to 
remove  them. 

The  change  of  the  wires  after  the  accident  is  shown  by  an- 
other witness,  Wilson. 

An  electrician  (Derbin),  employed  on  defendants'  plant 
across  the  river,  says  that  the  wires  there  are  not  laid  on  the 
floor,  but  run  to  the  ceiling. 


440      Myhan  v.  Louisiana  Electric  Light  Co.     [Louisiana, 

Another  electrician  (Krapp),  of  the  Edison  company,  who 
had  charge  of  the  Edison  station  in  the  daytime  as  dynamo- 
man,  says  that  he  is  an  electrician;  has  been  in  the  business 
some  four  or  five  years.  He  has  visited  the  dynamo-room  in 
question.  Some  wires  were  placed  overhead,  and  others,  com- 
ing down,  connecting  one  machine,  partly  laid  on  the  floor  and 
partly  brought  up  again  and  brought  back.  There  is  no  doubt 
the  safer  way  is  to  lay  the  wires  from  the  ceiling,  as  is  usual. 
He  would  not  run  them  on  the  floor,  but  on  the  ceiling.  It  is 
practicable  to  insulate  wires.  By  passing  rubber  tubes  over 
them,  contact  with  them  will  not  create  a  current.  Commer- 
cial insulated  wire  will  not  do.  He  would  not  straddle  wires, 
not  in  that  situation. 

There  is  other  testimony  in  the  record  to  show  the  age, 
habits,  qualities  of  Edward  Myhan,  his  earnings,  his  devotion 
to  his  parents,  their  circumstances  and  need  of  his  assistance, 
the  condition  of  his  body  after  the  accident,  and  also  testi- 
mony to  show  that  the  notices  testified  to  were  not  given. 

We  have  been  at  some  pains  to  state  the  facts  as  sworn  to 
by  the  witnesses,  although  this  was  not  strictly  necessary. 

From  the  proof  in  the  record,  it  most  clearly  appears  that 
the  3'oung  man  was  in  the  discharge  of  his  functions  as  an 
employee  of  the  company  when  he  came  in  contact  with  a 
charged  wire,  in  consequence  of  which  he  was  instantly 
killed. 

It  is  therefore  undeniable  that  the  wire  or  wires  which  he 
touched  or  which  touched  him  were  dangerous.  Had  they  not 
been  dangerous,  they  would  not  have  killed  him.  He  might 
have  received  a  shock  only,  even  becoming  unconscious,  but 
he  would  not  have  died  from  contact  therewith. 

The  company's  representatives  had  been  warned  several 
times  of  the  dangerous  character  and  condition  of  the  wires  on 
the  floor;  of  the  propriety,  at  least,  if  not  the  necessity,  of  run- 
ning them  up  to  the  ceiling,  but  the  warnings  remained  un- 
heeded. 

The  representatives  of  the  company,  to  whom  it  is  said  that 
the  warnings  were  given,  deny  that  they  ever  were;  but  this 
denial  is  of  a  weak  character.  The  afiirmative  testimony,  cor- 
roborated, as  it  is,  outbalances  the  negative,  and  justifies  the 
inference  that  the  notices  given  were  unheeded  because  they 
were  forgotten. 

At  any  rate,  it  was  the  duty  of  the  defendant  company  to 
have  known  of  the  dangerous  character  and  condition  of  the 
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wires.  The  knowledge  which  they  ought  to  have  had  the  law 
presumes,  juris  et  de  jure,  they  had.  Even  had  the  company's 
representatives  sworn  that  they  did  not  know  of  the  same, 
such  ignorance  on  their  part  would  not  have  exculpated  them. 
A  superior  is  presumed  to  know,  and  in  law  knows,  that  which 
it  is  his  duty  to  know,  namely,  whatever  may  endanger  the 
person  and  life  of  his  employee  in  the  discharge  of  bis  duties. 

In  such  cases,  the  superior  is  bound  specially  to  warn  the 
employee  of  the  nature  of  the  danger,  and  will  not  be  excused 
in  case  of  injury,  unless  he  does  prove  that  the  employee  well 
knew  of  the  danger,  and,  notwithstanding,  exposed  himself 
willingly  and  deliberately  to  it. 

In  this  case,  there  is  no  evidence  showing  that  the  company, 
or  any  of  its  oflBcers,  ever  notified  Myhan  of  the  dangerous 
character  of  the  wires  in  question,  about  which  he  had  to 
move,  or  that  he  knew  of  the  same.  The  burden  of  positive 
proof  was  on  the  defendant.  The  great  presumption,  not  to 
say  the  certain  proof,  is,  that  he  was  totally  unaware  of  the 
same;  for  it  cannot  for  one  instant  be  reasonably  supposed 
that  had  he  known  that  by  coming  in  contact  with  the  wires 
they  would  have  stricken  him  down  dead,  he  would  have  done 
so,  thereby  committing  suicide. 

It  is  manifest  that,  had  the  wires  been  laid  as  is  usually 
done,  or  even  been  properly  insulated,  coming  in  contact  with 
them  would  not  have,  as  it  did,  produced  death. 

The  testimony  of  the  electrician  in  charge  of  the  dynamo- 
room  at  the  time  the  accident  took  place,  and  who  was  no 
longer  in  the  employ  of  the  company  when  he  testified,  is 
clear  that  Myhan  had  to  stand  astride  the  wires  to  get  at  the 
box;  but  this  seems  to  be  denied  by  the  company,  who  say 
that  Myhan  could  and  ought  to  have  gotten  to  them  in  an- 
other, which  was  the  proper,  way. 

Their  theory  on  the  subject  is  purely  hypothetical.  It  in 
no  manner  accords  with  the  established  facts  and  the  great 
presumptions  arising  from  them. 

Even  if  it  were  otherwise,  the  most  material,  the  staring,  fact 
remains,  thai  the  wires  were  dangerous;  that  the  company 
knew  them  to  be  such;  that  they  did  not  specially  warn  My- 
han, and  did  not  show  that  he  knew,  that  they  were  of  that 
character. 

The  company  admitted  their  perilous  nature,  not  only  by 
laying  some  in  the  very  room,  and  in  their  plant  across  the 
river,  in  the  manner  in  which  they  ought  to  have  been  placed, 
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but  also  by  having  the  wires  put  in  the  proper  condition,  im- 
mediately after  the  accident. 

Based  on  sound  reason  and  sheer  justice,  the  law,  as  ex- 
pounded by  jurisprudence,  is  clear,  that  it  is  not  contributory 
negligence  to  engage  in  a  dangerous  occupation:  Beach  on 
Contributory  Negligence,  370;  Wood  on  Master  and  Servant, 
763;  that  the  risk  assumed  by  the  servant  is  the  ordinary 
hazard  incident  to  the  employment,  and  this  is  synonymous 
with  unavoidable  accident:  Wood  on  Master  and  Servant, 
738;  that  unless  the  act  is  necessarily  and  inevitably  danger- 
ous, no  negligence  can  be  imputed:  Beach  on  Contributory 
Negligence,  370;  Wood  on  Master  and  Servant,  763;  that  the 
servant  has  a  right  to  rely  on  the  care,  and  trust  the  superior 
knowledge,  information,  and  judgment  of  the  employer,  and 
to  act  upon  the  presumption  that  the  latter  would  not  expose 
him  to  unnecessary  risk,  and  has  taken  all  necessary  precau- 
tions: Wood  on  Master  and  Servant,  681,  738,  739,  749,  751, 
763;  Thompson  on  Negligence,  975;  that  an  employee  is  not 
bound  to  inquire  as  to  latent,  but  only  patent,  defects;  that  he 
has  the  right  to  presume  that  this  inquiry  has  been  made  by 
the  employer,  upon  whom  the  duty  devolves,  and  although  the 
servant  may  know  of  the  defects,  this  will  not  defeat  his  claim, 
unless  it  is  shown  that  he  knew  that  the  defects  are  dangerous: 
Wharton  on  Negligence,  sec.  215;  Wood  on  Master  and  Ser- 
vant, 186-189;  that  the  master  is  liable  for  subjecting  the  ser- 
vant, through  negligence,  to  greater  risks  than  those  which 
fairly  belong  to  the  employment,  and  the  servant  need  only, 
in  order  to  recover,  raise  a  reasonable  presumption  of  negli- 
gence or  fault  on  defendant's  part:  Wood  on  Master  and  Ser- 
vant, 177;  Faren  v.  Sellers,  39  La.  Ann.  1020;  4  Am.  St.  Rep. 
256. 

Considering  the  facts  and  the  law,  we  are  driven  to  the  con- 
clusion that  the  company  is  responsible. 

The  other  question  to  be  considered  is  the  quantum  of  dam- 
ages to  be  allowed.  This  is  not  an  easy  task,  in  the  absence 
of  any  rule  or  precedent  by  which  to  be  governed. 

The  testimony  shows  that  the  plaintiffs  were  in  the  humble 
walks  of  life;  that  the  husband  is  a  policeman,  on  a  salary  of 
fifty  dollars  per  month;  that  he  has  five  children,  and  provides 
for  three  of  them  and  for  his  wife;  that  Myhan  was,  at  the  time 
of  his  death,  between  eighteen  and  nineteen  years  of  age,  with 
a  bright  prospect  of  existence  before  him;  that  he  was  then 
earning  twenty-five  dollars  per  month,  which,  as  a  dutiful  son, 
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he  employed  to  minister  unto  the  wants  of  his  father's  family. 
Of  his  presence  among  them,  and  of  that  assistance,  they  are 
forever  deprived. 

The  probability  is,  that,  as  he  was  a  robust  young  man,  at- 
tentive to  his  duties,  and  kind  to  his  parents,  he  would  "have 
advanced  in  life,  and  bettered  his  and  their  condition.  In  the 
course  of  years  he  would  have  accumulated  earnings  to  some 
reasonable  extent,  due  regard  had  to  his  personal  wants  and 
necessities. 

It  «s  for  the  deprivation  of  his  presence  and  support  that  his 
father  and  mother  are  entitled,  under  the  provisions  of  the 
law,  to  relief. 

While  we  consider  that  the  claim  which  they  have  set  up 
for  indemnity  at  twenty-five  thousand  dollars,  is  excessive 
and  admit  that  it  is  almost  impossible  systematically  to  fig- 
ure out  by  items  what  amount  may  prove  to  them  an  adequate 
relief,  we  think,  under  a  somewhat  instinctive  appreciation, 
considering  that  as  it  is  a  probability  that  in  the  course  of 
time  the  circumstances  of  Edward  Myhan  might  have  changed, 
had  he  lived,  an  allowance  of  two  thousand  dollars  would  not 
be  unreasonable,  and  would  relieve  his  parents  awhile,  to  some 
extent,  from  the  immediate  consequences  attending  the  severe 
injury  inflicted  on  them. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the 
jury  herein,  and  the  judgment  of  the  court  thereon,  be  annulled  , 
and  set  aside,  and  it  is  now  ordered  and  adjudged  that  the 
plaintiffs,  William  Myhan,  and  Catherine  Crow,  his  wife,  re- 
cover from  the  defendant,  the  Louisiana  Electric  Light  and 
Power  Company,  the  sum  of  two  thousand  dollars,  with  legal 
interest  thereon,  per  annum,  from  the  rendition  of  judgment 
till  paid,  and  all  costs  of  suit. 


In  the  case  of  Hauch  v.  Hernandez,  41  La.  Ann.  992,  the  action  was  brought 
to  recover  seven  thousand  dollars,  the  value  of  a  saw-inill  destroyed  by  a  tire 
originating  in  porcelain-works  of  defendants,  and  communicated  to  the  saw- 
mill adjoining.  The  plaintiff  alleged  negligence  on  the  part  of  defendant  in 
the  construction  of  his  kiln,  and  surrounding  the  same  with  wood-work,  and 
that  he  was  also  negligent  in  not  having  the  kiln  and  furance  sufficiently 
guarded  by  skilled  watchmen.  Plaintiff  recovered  a  judgment  for  five 
thousand  dollars,  the  amount  of  damage  sustained  by  him,  and  from  this 
judgment  an  appeal  was  taken.  The  saw-mill  was  destroyed  by  fire  com- 
municated to  it  from  a  fire  originating  in  the  defendant's  porcelain-works, 
at  five  o'clock  in  the  morning  of  November  25,  1886.  The  construction  and 
operation  of  the  porcelain  factory  had  been  authorized  by  the  city  council  of 
New  Orleans,  and  the  framework  thereof  was  about  ten  feet  from  the  kiln. 
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The  heat  necessary  to  manufacture  porcelain  was  abcnt  three  thousand  de- 
grees Farenheit,  and  when  this  degree  of  heat  was  attained  the  fires  were 
stopped.  After  the  kiln  had  cooled,  requiring  from  twelve  to  fifteen  hours, 
the  doors  were  taken  down  so  as  to  remove  the  baked  ware.  A  kiln  of  this 
kind  requires  constant  attention  until  cooled,  in  order  to  prevent  destruction 
to  the  kiln,  and  the  communication  of  fire  to  the  surrounding  property  by 
radiation.  In  the  construction  of  their  factory,  the  defendants  did  all  that 
was  necessary  for  the  protection  of  their  own  or  surrounding  and  adjoining 
property.  Their  kiln  was  constructed  of  the  best  materials,  being  laid 
inside  with  English  fire-brick,  and  outside  with  the  best  of  country  brick, 
and  surrounded  at  a  distance  of  about  ten  feet  with  wood-work.  They 
adopted  and  furnished  all  proper  and  improved  methods  to  prevent  and  ex- 
tinguish fires  about  the  premises. 

On  November  24,  18S6,  the  fires  in  the  kiln  were  stopped  at  eleven  o'clock. 
At  three  o'clock,  A.  M.,  of  the  morning  of  November  25,  1886,  the  doors  were 
taken  down,  and  some  bricks  placed  on  the  outside  to  cool.  At  four  o'clock 
of  the  same  morning  the  watchman  left  the  factory,  and  the  foreman  retired 
to  his  bed,  where  he  remained  until  awakened  by  the  firemen,  who  reached 
the  scene  of  the  fire  while  it  was  in  progress,  at  about  five  o'clock.  The 
watchman  who  left  the  factory  was  an  inexperienced  hand,  and  had  never 
before  been  employed  in  attending  a  furnace.  He  was  only  temporarily  em- 
ployed, during  the  sickness  of  the  regular  fireman.  In  a  short  time  after 
the  employees  had  left  the  building,  and  the  foreman  had  retired  to  his  room, 
the  building  began  to  burn,  and  when  he  again  reached  the  factory  there  was 
no  watchman  there.  In  deciding  the  case  upon  this  state  of  facts,  the  court 
said:  "A  porcelain  factory,  or  a  furnace  of  any  kind,  is  dangerous  to  ad- 
joining properties,  and  a  degree  of  care  in  its  management  is  required  in  pro- 
portion to  the  danger  it  threatens."  "Defendants  were  in  the  pursuit  of  a 
lawful  occupation;  and  having  adopted  all  proper  and  improved  methods  to 
prevent  fire,  and  to  extinguish  the  same,  they  could  not  be  held  liable  with- 
out proof  of  negligence,  or  omission  on  their  part  to  use  the  improved 
methods  in  their  premises,  or  the  negligence  on  the  part  of  their  servants 
intrusted  with  the  care  and  the  management  of  the  same."  "A  mere  state- 
ment of  these  facts  shows  great  negligence  on  the  part  of  defendants  in  fail- 
ing to  have  the  kiln  and  furnace  watched  and  guarded  by  experienced 
employees  from  the  time  the  firing  ceased  until  it  cooled,  and  in  taking  the 
doors  of  the  kiln  down  at  a  time  when  there  must  have  been  great  heat 
within  it.  At  this  critical  time  it  was  abandoned  by  defendants'  employees. 
The  defendants  are  responsible  in  damages  for  the  injury  sustained  by  plain- 
tiff in  the  destruction  of  her  saw-mill.  The  evidence  supports  the  judgment 
appealed  from.     Judgment  affirmed. " 

DuTT  OF  Master  TO  Warn  Servant  of  Dangers. —  A  servant  has  the 
right  to  assume  that  machinery  furnished  him  is  safe,  and  adapted  to  the 
business  in  which  he  is  employed;  and  it  is  the  duty  of  the  master  to  warn 
his  servants  of  defects  and  dangers  in  machinery,  etc. :  Galveston  etc.  R'y  Co. 
T.  OarreU,  73  Tex.  262;  15  Am.  St.  Rep.  781,  and  notes. 

Master  is  Ordinarily  Presumed  to  Know  of  Defects  in  machinery, 
and  to  be  cognizant  of  exposure  of  his  servants  to  extraordinary  risks:  Pem^ 
tylvania  Co.  v.  O'Shaughnessy,  122  Ind.  589. 

Servant  is  Chargeable  with  Knowledge  of  those  Defects  only  that 
are  open  to  his  observation:  Missouri  etc.  B'y  Co.  v,  Le/imberg,  75  Tex.  62; 
Denham  v.  Trinity  County  L.  Co.,  73  Tex.  78. 
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Texas  and  Pacific  Eailway  Company  v.  South- 
ern Pacific  Railway  Company. 

[41  Louisiana  Annual,  970.J 

Contracts  to  Stiflk  Competition  in  Trade  Void  as  against  Public 
Policy.  —  All  contracts  which  have  a  palpable  tendency  to  stifle  com» 
petition  and  create  monopolies,  either  in  the  market  value  of  commodities^ 
or  in  the  carriage  or  transportation  thereof,  are  contrary  to  public  policy, 
and  are  therefore  incapable  of  conferring  upon  the  parties  thereto  any 
rights  which  courts  can  recognize  or  enforce. 

Contracts  —  Railroad  Pool  Tending  to  Stifle  Competition  Illegal. 
—  A  railroad  pool,  or  agreement  and  arrangement  between  two  compet- 
ing railroads  between  given  points  to  divide  equally  between  them  their 
earnings  from  competitive  tariff  between  such  points,  is  illegal  as  against 
public  policy,  and  does  not  therefore  confer  upon  the  parties  to  it  any 
rights  which  courts  can  recognize  or  enforce. 

Contracts  to  Stifle  Competition.  —  In  refusing  to  enforce  contracts  which 
have  a  palpable  tendency  to  stifle  competition,  or  to  create  or  foster  a 
monopoly,  courts  will  not  decree  the  nullity  of  the  contract  sued  on,  bat 
simply  abstain  from  dealing  with  it,  or  from  discussing  any  of  its  effect* 
as  between  the  parties;  hence  aid  will  not  be  given  to  secure  an  other- 
wise  fair  division  of  the  results  of  the  illegal  contract  between  the 
parties. 

Howe  and  Prentiss^  and  Thomas  J.  SemmeSf  for  the  appel* 
lants. 

Leovy  and  Blair,  for  the  appe^^ee. 

PocHE,  J.  PlaintiflF's  object  is  to  enforce  specific  perform- 
ance of  one  of  the  stipulations  contained  in  a  contract  or 
agreement  executed  by  the  two  corporations  on  the  26th  of 
November,  1881,  and  modified  or  amended  on  the  18th  of 
February,  1885.  The  agreement  was  entered  into,  on  the  one 
part,  by  several  railroad  companies  operating  in  the  states  of 
Texas  and  Louisiana,  then  controlled  and  therein  represented 
by  CoUis  P.  Huntington,  of  the  city  of  New  York;  and  on  the 
other  part,  by  several  similar  corporations,  also  operating  in 
Texas  and  in  Louisiana,  then  under  the  control  of  Jay  Gould, 
of  the  city  of  New  York,  and  who  therein  acted  in  behalf  of 
said  companies. 

The  expressed  object  of  the  contract  was  to  adjust  certain 
differences  existing  between  the  companies  represented  by 
Huntington  and  those  represented  by  Gould,  and  to  put  an  end 
to  existing  litigation  growing  out  of  such  differences  and  diffi- 
culties. 

Hence  the  instrument  signed  by  the  parties,  and  the  amend- 
ment thereto  subsequently  made,  contained  numerous  stipula- 
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tions  intended  to  carry  out  the  object  proposed;  and  all  have 
apparently  been  executed,  save  one,  which  is  the  subject-mat- 
ter of  this  controversy.  That  feature  of  the  contract  is  in  the 
following  words:  — 

VI. 

"Mutual  Agreement  to  Pool  New  Orleans  and  Galveston 
Traffic,  and  not  to  Discriminate  against  Mississippi 
Termini. 

•'  It  is  further  mutually  agreed,  that  all  unconsigned  busi- 
ness, meaning  all  business  whereof  the  route  has  not  been 
designated  in  advance,  destined  for  points  west  of  El  Paso, 
received  by  the  said  Texas  and  Pacific  Railway  Company, 
shall  be  turned  over  to  the  Galveston,  Harrisburg,  and  San 
Antonio  Railway  Company  at  the  junction,  or  to  the  Southern 
Pacific  Railroad  Company  at  El  Paso,  as  the  case  may  be; 
and  all  such  unconsigned  business  received  by  the  Southern 
Pacific  companies  and  destined  to  places  east  of  the  junction 
reached  by  the  Texas  and  Pacific  railway  and  its  connections 
north  of  Shreveport,  Louisiana,  and  west  of  the  Mississippi 
River,  shall  be  delivered  to  the  Texas  and  Pacific  Railway 
Company  at  the  junction,  or  at  El  Paso,  as  the  case  may  be. 
The  gross  earnings  on  all  business  passing  over  either  of  these 
roads  between  El  Paso  or  the  junction  and  New  Orleans 
shall  be  divided  equally;  and  the  gross  earnings  on  all  busi- 
ness passing  over  either  of  these  roads  between  El  Paso  or  the 
junction  and  Galveston  shall  be  divided  on  the  basis  of  two 
thirds  thereof  to  the  Galveston,  Harrisburg,  and  San  Antonio 
Railway  Company  and  its  connections,  and  one  third  thereof 
to  the  Texas  and  Pacific  Railway  Company  and  its  connec- 
tions; and  the  agents  are  to  divide,  as  nearly  as  possible, 
such  business  between  the  two  through  lines,  so  that  each 
shall  do  the  proportion  of  business  above  allotted. 

"  In  the  event  that  either  of  the  said  companies  of  the  one 
party,  at  either  of  the  termini  herein  mentioned,  shall  be  un- 
able, or  shall  neglect  or  refuse,  for  any  cause,  to  take  the  busi- 
ness and  to  perform  the  said  service  in  the  proportions  above 
named,  the  company  or  companies  of  the  other  party  shall  be 
at  liberty,  so  long  as  such  disability  continues,  to  take  such 
business  and  perform  said  service,  and  shall  be  entitled  to  re- 
ceive the  compensation  therefor. 

"The  Texas  and  Pacific  Railway  Company,  the  Missouri 
Pacific  Railway  Company,  the  Missouri,  Kansas,  and  Texas 
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Railway  Company,  the  St.  Louis,  Iron  Mountain,  and  South- 
ern Railway  Company,  the  International  and  Great  Northern 
Railroad  Company,  and  the  Galveston,  Houston,  and  Hen- 
derson Railroad  Company,  shall  severally  take  the  through 
business  any  of  them  may  have  to  do  under  this  agreement, 
between  El  Paso  and  any  point  on  the  Mississippi  River,  with- 
out any  discrimination  as  to  rate,  or  otherwise,  in  favor  of  any 
line,  road,  or  transportation  company,  and  with  equal  dis- 
patch; and  this  provision  applies  to  business  destined  to  or 
coming  from  any  railroad  east  of  the  Mississippi  River. 

"There  shall  be  no  discrimination  as  to  local  business  by 
any  of  the  roads  of  either  of  the  parties  as  against  those  of 
the  other  party;  it  being  understood  that  the  term  *  through 
business,'  as  used  in  this  agreement,  applies  to  traffic  carried 
to  and  from  terminal,  common,  or  competitive  points,  and 
,  any  point  upon  the,  lines  of  the  railways  of  the  parties  hereto 
that  may  be  reached  directly  or  indirectly  by  any  railroad 
competitive  to  either  of  said  roads  is  understood  to  be  a 
competitive  point." 

The  amendment  of  Februa^'v,  1885,  in  so  far  as  this  section 
of  the  contract  is  affected,  piovides  a  different  mode  of  divid- 
ing the  earnings;  it  also  extends  the  traffic  covered  by  the 
agreement  to  all  the  business  between  New  Orleans  and  El 
Paso  on  the  one  hand,  and  Galveston  and  El  Paso  on  the 
other,  whether  the  traffic  originated  at  these  points  or  not. 

Among  other  stipulations  which  have  no  bearing  on  the  is- 
sues herein  involved,  the  amen(fment  contained  the  following 
modification:  "It  is  apart  of  the  agreement  of  the  parties 
hereto,  that,  in  consideration  of  the  premises,  the  said  party  of 
the  second  part  and  his  associates,  and  the  companies  on 
whose  behalf  he  executed  the  said  agreement  of  November  26, 
1881,  release  the  said  party  of  the  first  part  and  his  associates, 
and  the  companies  on  whose  behalf  he  executed  such  agree- 
ment, from  all  claims  down  to  November  1,  1884,  arising  un- 
der article  6  of  said  agreement." 

Plaintifi''s  demand  is  based  exclusively  on  the  section  herein- 
above transcribed,  and  embraces  three  separate  claims  grow- 
ing therefrom.  Its  object  is  to  recover  the  excess  of  earnings 
realized  by  the  defendant  company  from  the  1st  of  Novem- 
ber, 1884,  to  March  31,  1887,  alleged  to  amount,  as  shown  by 
defendant's  reports,  made  from  month  to  month  during  that 
space  of  time,  to  the  sum  of  $350,717.78;  a  similar  excess,  al- 
leged to  amount  to  $200,000,  from  March  31, 1887,  to  January, 
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1888j  during  which  time  the  defendant  made  no  report,  the 
defendant  having  ceased  and  refused  to  further  report  or  ac- 
count after  March,  1887;  and  it  urges  an  additional  claim  of 
$5,859.49  for  an  excess  of  earnings  in  its  favor  in  the  opera- 
tion of  certain  lines  of  railroads  in  New  Mexico  and  Arizona, 
thus  footing  up  the  claims  at  the  aggregate  sum  of  $556,577.27. 
And  plaintifiF's  demand  finally  covers  such  additional  claims 
growing  out  of  the  contract  in  suit  as  may  be  discovered  and 
ascertained  on  trial. 

For  defense,  the  following  exceptions  were  pleaded:  1.  That 
the  contract  sued  upon,  being  a  railway  pool  between  compet- 
ing railroad  companies  to  divide  between  them  their  earnings 
from  competition  traflSc,  is  illegal,  for  the  reason  that  it  is  in- 
jurious to  public  interests  and  contrary  to  public  policy;  and 
hence  it  cannot  be  enforced  by  a  court  of  justice;  2.  That  the 
contract  was  forbidden  by  the  provisions  of  the  constitution  of  . 
the  state  of  Texas,  in  force  at  the  time  that  it  was  entered  into; 
3.  That,  if  ever  valid,  the  contract  was  terminated  by  the  pro- 
visions of  an  act  of  the  Congress  of  the  United  States  approved 
February  4,  1887,  entitled  "An  act  to  regulate  commerce," 
which  went  into  effect  on  the  3d  of  April,  1887,  and  is  gen- 
erally known  as  the  Interstate  Commerce  Act. 

The  judgment  below  was  in  favor  of  defendant,  and  plaintiflf 
appeals. 

A  point,  which  overshadows  the  discussion  of  all  three  of 
the  exceptions,  is  made  by  plaintiff's  counsel,  who  contend 
that  the  agreement  between  the  parties  having  been  sanctioned 
by  a  decree  of  the  courts  in  which  the  litigation  adjusted  be- 
tween the  railroad  companies  was  pending,  it  has  now  ac- 
quired the  force  and  eflfect  of  the  thing  adjudged,  and  hence  it 
cannot  be  attacked  collaterally. 

As  a  general  proposition  of  law,  the  contention  is  unques- 
tionably correct:  Civ.  Code,  art.  3078;  Adle  v.  Prudhomme,  16 
La.  Ann.  343;  Rahurn  v.  Pierson,  23  La.  Ann.  696;  Oglesby  v. 
Attrill,  105  U.  S.  605.  But  from  the  very  nature  of  the  prin- 
ciple, as  shown  by  the  authorities  cited,  it  appears  clearly  that 
those  matters  only  which  were  covered  by  and  included  in  the 
compromise  or  agreement  are  affected  as  things  adjudged,  as  a 
result  of  the  adjustment,  even  when  the  same  is  subsequently 
sanctioned  or  confirmed  by  the  judgment  of  a  competent  court. 

The  rule  invoked  applies  to  matters  of  pre-existing  differ- 
ences which  are  settled  and  compromised,  and  not  to  agree- 
ments or  covenants  for  future  action  and  execution. 
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Undoubtedly  the  attempt  of  either  party  to  the  Gould- 
Huntington  agreement  to  avoid  collaterally  the  effect  of  the 
adjustment  of  any  contentious  matter,or  of  any  litigious  rights 
involved  in  litigation  hitherto  pending,  and  which  had  been  in 
terms  settled  by  the  compromise,  would  have  been  defeated  by 
the  simple  application  of  the  principle  now  under  considera- 
tion. But  the  subject-matter  of  article  6  of  the  agreement 
which  is  now  in  suit  was  not  a  subject  of  contention  between 
the  parties,  either  as  a  difference,  or  in  the  shape  of  any  pend- 
ing litigation,  at  the  time  that  the  agreement  was  entered  into. 
In  fact,  it  had  no  existence  before,  and  was  only  brought  into 
being  or  life  by,  the  contract  of  November  26,  1881,  and  it  had 
no  reference  to  the  past,  but  its  whole  operation  or  effect  was 
intended  exclusively  for  the  future. 

This  was  manifestly  the  understanding  of  all  the  parties  at 
the  time;  it  shaped  the  action  of  their  counsel,  who  thereafter 
invoked  judicial  confirmation  of  the  adjustment,  and  it  was 
the  sole  guide  of  the  court  when  it  rendered  the  decree  now  set 
up  as  res  adjudicata,  touching  all  matters  and  stipulations 
contained  in  the  Gould-Huntington  agreement. 

In  formulating  its  decree,  the  court  was  careful  to  enumerate 
in  detail  all  the  litigious  matters  which  were  in  suit  between 
the  several  railroad  companies  which  had  participated  in  the 
adjustment,  and  which  were  parties  to  litigation  then  pending 
before  the  court;  and  it  requires  no  argument  to  show  that  no 
other  matters  or  stipulations  in  the  agreement  were  in  any  way 
or  degree  affected  by  the  judgment  then  rendered. 

To  clear  away  any  doubt  which  might  thereafter  exist  or  be 
suggested  as  to  the  precise  meaning,  bearing,  intent,  and  effect 
of  the  judgment  rendered,  the  court  made  the  following  ex- 
planation of  its  own  decree  as  part  of  said  decree:  "  The  afore- 
said decree  is  made  to  carry  out  the  provisions  in  this  behalf 
of  said  agreement,  dated  November  26,  1881,  which  is  hereby 
made  a  part  of  this  decree,  and  by  consent  of  the  parties,  and 
upon  consideration  by  the  court,  is  hereby  ordered  and  decreed 
to  be  binding  upon  each  and  all  of  the  parties  hereto  in  all  its 
stipulations  and  agreements,  as  therein  shown,  and  said  decree 
does  not  otherwise  affect  or  interfere  with  the  provisions  of  said 
agreement."     (Italics  are  ours.) 

Hence  we  conclude  and  we  hold  that  the  stipulations  of 
article  6  of  the  GouJd-Huntington  agreement  have  not  the 
force  and  effect  of  the  thing  adjudged,  and  that  they  are  law- 
fully liable  to  attack  in  the  mode  and  manner  herein  adopted 
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by  the  defendant  corporation.  This  conclusion  is,  of  course, 
mainly  predicated  on  the  theory,  fairly  deducible  from  the 
record  itself,  that  the  agreement  in  its  entirety  does  not  evi- 
dence a  single  and  connected  contract  depending  on  all  its 
parts  and  stipulations  for  a  proper  execution  as  an  effect  flow- 
ing from  the  unity  of  the  contract;  but  that  the  instrument  in 
its  shape  was  used  as  a  means  to  facilitate  the  execution  by 
two  representatives  of  numerous  obligors  and  distinct  obligees 
of  a  series  of  varied  and  distinct  contracts.  As  controlling 
and  representing  the  varied  interests  of  a  cluster  of  railroad 
companies,  Huntington  acted  in  behalf  of  the  following  cor- 
porations: The  Southern  Pacific  Railroad  Company  of  Cali- 
fornia, the  Southern  Pacific  Railroad  Company  of  New  Mexico, 
and  the  Southern  Pacific  Railroad  Company  of  Arizona,  the 
Galveston,  Harrisburg,  and  San  Antonio  Railway  Company, 
the  Texas  and  New  Orleans  Railroad  Company,  and  the 
Louisiana  Western  Railroad  Company.  And  Gould,  clothed 
with  corresponding  authority  from  his  system  of  roads,  stipu- 
lated in  behalf  and  in  the  name  of  the  following  companies: 
The  Texas  and  Pacific  Railway  Company,  the  International 
and  Great  Northern  Railroad  Company,  the  Missouri  Pacific 
Railway  Company,  the  Missouri,  Kansas,  and  Texas  Railway 
Company,  and  the  St.  Louis,  Iron  Mountain,  and  Southern 
Railroad  Company. 

In  this  connection,  the  record  shows  to  our  entire  satisfac- 
tion that  the  parties  themselves  did  not  understand  that  the 
instrument  was  intended  to  evidence  a  single  connected  con- 
tract, as  appears  from  the  following  stipulation:  "The  fore- 
going agreement  shall  be  submitted  by  the  respective  parties 
thereto  to  the  several  boards  of  directors  which  they  respect- 
ively represent,  and  the  same  shall  be  accepted,  adopted, 
ratified,  confirmed,  made,  and  declared  by  said  several  boards 
of  directors  to  be  the  act  and  contract  of  their  respective  cor- 
porations, so  far  as  the  same  affects  them  respectively." 

And  the  same  understanding  appears  in  yet  bolder  relief 
from  the  language  used  in  the  following  clause:  "It  is  under- 
stood that  either  or  any  of  the  said  several  railroad  companies, 
parties  to  this  agreement,  may  maintain  any  action,  either  at 
law  or  in  equity,  against  either,  any,  or  all  of  the  other  compa- 
nies, parties  to  this  agreement,  to  protect  any  right  secured  by 
this  agreement,  to  specifically  enforce  the  same,  or  to  recover 
damages  for  the  breach  of  any  stipulation  in  this  agreement 
affecting  its  interests,  and  that  no  objection  shall  be  had  or 
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taken  to  any  such  action  by  reason  of  the  non-joinder  of  parties 
as  plaintiffs;  and  all  clauses  in  this  agreement  contained  are  to 
be  so  construed  as  to  secure  this  right."  The  parties  have  thus 
construed  their  own  contract,  and  have  themselves  qualified 
their  agreement  in  a  manner  which  completely  refutes  the 
argument  of  plaintiff's  counsel  in  the  present  case. 

It  is  true  that,  by  the  act  of  incorporation,  in  1884,  which 
created  the  defendant  company  in  its  present  autonomy,  all 
the  corporations  which  were  then  represented  by  Huntington, 
with  the  exception  of  the  Southern  Pacific  railroad  com- 
panies of  California,  of  Arizona,  and  of  New  Mexico,  have  all 
been  fused  into  and  were  made  parts  of  the  same  system 
known  as  the  Southern  Pacific  Company.  But  this  does 
not  alter  the  nature  and  legal  effect  of  the  original  contract  as 
executed  and  understood  by  the  original  parties  to  the  agree- 
ment. 

That  it  was  so  understood  is  made  manifest  by  a  clause  in- 
serted in  the  amendment  of  the  agreement  under  date  of  Feb- 
ruary 18,  1885,  which  stipulates,  as  was  done  in  the  original 
contract,  that  the  modifications  then  made  were  to  be  sub- 
mitted, for  adoption  and  ratification,  to  the  respective  boards 
of  directors  of  the  companies  represented  respectively  by  Hunt- 
ington and  by  Gould. 

We  feel,  therefore,  fully  warranted  to  treat  and  discuss  arti- 
cle 6,  now  in  suit,  as  a  complete  and  independent  contract 
with  a  sole  consideration,  which  was  the  mutual  advantage  to 
be  derived  therefrom  by  the  companies  to  be  affected  thereby. 
The  clause  or  contract  as  shaped  has  reference  to  no  other 
portion  of  the  agreement,  which  is  complete  for  the  purposes 
originally  contemplated  without  the  contract  contained  in  that 
clause, — as  complete  as  the  contract  formulated  in  the  section 
stands  without  any  reference  to  any  or  all  of  the  other  por- 
tions of  the  agreement.  In  discussing  that  article,  we  have 
therefore  no  concern  with  any  of  the  concessions  made  mu- 
tually by  the  parties  to  the  agreement  as  considerations  for 
other  matters  specified,  or  other  advantages  yielded  or  obtained, 
by  the  parties  respectively  in  other  portions  of  the  agreement. 

We  shall  now  discuss  the  real  nature  and  the  legal  effect  of 
the  contract  evidenced  by  article  6  of  the  Gould-Huntington 
agreement. 

It  appears,  from  the  record,  including  evidence  taken  on 
the  trial  of  the  exceptions,  that  the  systems  of  railroad  com- 
panies  made  parties  respectively  to   the   proposed   arrange- 
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ment  had  each  a  through  and  complete  line  of  communica- 
tion absolutely  independent  of  each  other,  except  as  here- 
after stated,  from  El  Paso  to  Galveston,  and  from  El  Paso  to 
New  Orleans,  the  points  of  trafl&c  for  which  the  earnings  of 
the  contracting  parties  were  to  be  divided.  From  El  Paso  to 
New  Orleans  the  Texas  and  Pacific,  plaintiff  herein,  had  a 
continuous  line  of  communication  of  itself,  and  from  El  Paso 
to  Galveston  its  means  of  communication  were  by  its  own 
line  from  El  Paso  to  Minola,  and  thence  by  the  International 
and  Great  Northern  Railroad  Company,  connecting  with  the 
Galveston,  Houston,  and  Henderson  Railway  Company,  two 
of  the  companies  controlled  and  represented  by  Jay  Gould. 

The  communication  of  the  Southern  Pacific,  defendant 
herein,  between  El  Paso  and  Galveston  was  by  means  of  the 
Galveston,  Harrisburg  and  San  Antonio  Railway  Company 
and  the  Galveston,  Houston  and  Henderson  Railway  Com- 
pany, and  its  means  of  communication  between  El  Paso  and 
New  Orleans  were  through  the  lines  of  the  Galveston,  Harris- 
burg, and  San  Antonio,  the  Texas  and  New  Orleans,  the 
Louisiana  Western,  and  the  Morgan's  Louisiana  and  Texas 
railway  companies,  all  then  controlled  by  Huntington,  and 
now  parts  of  the  Southern  Pacific  system.  The  only  parcels 
or  portions  of  the  through  lines  between  either  of  the  three 
points  of  traffic  used  in  common  by  the  two  systems  are  a 
line  of  ninety  miles  east  of  El  Paso  and  a  short  line  between 
Galveston  and  Houston,  and  the  rights  of  the  parties  to  the 
use  of  these  two  lines  were  secured  in  the  agreement  of  No- 
vember, 1881,  in  two  separate  and  distinct  stipulations  out- 
side and  entirely  and  safely  independent  of  article  6,  now 
under  discussion.  There  is  no  contention  here  as  to  the  free 
exercise  of  that  right. 

Now,  as  at  certain  points,  both  in  Texas  and  Louisiana,  it 
appears  that  the  respective  lines  of  the  plaintiff's  and  of 
the  defendant's  systems  of  roads  are  very  far  apart,  there  is  no 
pretention  that  they  are  parallel  roads,  but,  from  the  record,  as 
shown  by  the  foregoing  statement,  it  appears  very  clearly  that 
for  the  traffic  between  El  Paso  and  New  Orleans,  and  between 
El  Paso  and  Galveston,  they  were  unquestionably  competing 
lines. 

It  cannot  be  doubted  that  shippers  who  desired,  without 
the  existence  of  the  agreement  contained  in  article  6,  to  con- 
sign goods  either  from  El  Paso  to  New  Orleans  or  the  re- 
verse, or   from    Galveston    to   El  Paso  or  the  reverse,  had 
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the  option  to  select  either  of  the  two  lines  in  accordance 
with  the  most  favorable  terms  which  he  could  obtain  from 
either.  He  would  then  have  had  the  advantage  of  the  nat- 
ural competition  existing  between  the  two  rival  systems.  But 
under  the  efifect  of  the  arrangement  now  under  discussion, 
the  shipper  could  desire  no  advantage  as  a  result  of  his  choice 
between  the  two,  as  the  terms  would  be  the  same  with  either 
or  both. 

It  is  therefore  too  clear  for  further  argument  or  illustra- 
tion that  the  first,  the  lasting,  and  the  inevitable  result  of  the 
agreement  to  the  public  was  to  stifle  competition,  and  as  com- 
petition is  the  life  of  trade,  the  efifect  of  the  contract  must 
necessarily  and  inevitably  have  been  injurious  to  public 
interests,  and  hence  it  was  contrary  to  public  policy. 

We  have  been  at  great  pains  and  have  devoted  long  and 
tedious  labor  to  examine  all  the  authorities,  consisting  mainly 
of  opinions  rendered  on  this  point  by  courts  of  last  resort  in  this 
country,  which  were  submitted  to  us  by  counsel  in  this  case, 
and  we  reach  the  conclusion  that  American  jurisprudence 
has  firmly  settled  the  doctrine  that  all  contracts  which  have 
a  palpable  tendency  to  stifle  competition,  either  in  the  mar- 
ket value  of  commodities,  or  in  the  carriage  or  transportation 
of  such  commodities,  are  contrary  to  public  policy,  and  are 
therefore  incapable  of  conferring  upon  the  parties  thereto  any 
rights  which  a  court  of  justice  can  recognize  or  enforce.  A 
reference  to  some  of  the  leading  and  most  pointed  authorities 
on  the  subject  may  not  be  out  of  place  in  this  opinion,  notwith- 
standing its  already  formidable  length. 

In  the  case  of  Hooker  v.  VandewateVj  4  Denio,  349,  47  Am. 
Dec.  258,  the  court  had  to  consider  a  contract  between  the 
proprietors  of  several  lines  of  canal-boats,  who  had  agreed  to 
establish  fixed  rates  of  freight  and  passage  for  a  certain  sea- 
son and  to  divide  the  net  earnings  among  themselves  accord- 
ing to  fixed  rules.  The  attempt  of  one  of  the  contracting 
parties  to  enforce  the  agreement  against  a  recalcitrant  mem- 
ber of  the  combination  was  discountenanced.  True,  the  con- 
tract fell  under  the  ban  of  a  special  statute  of  the  state;  but 
the  court,  nevertheless,  took  occasion  to  sanction  the  general 
principle  which  underlies  our  conclusions  in  this  case.  The 
court  said:  "  It  is  a  general  proposition  that  an  agreement  to 
do  an  unlawful  act  cannot  be  supported  at  law;  that  no 
right  of  action  can  spring  out  of  an  illegal  contract;  and  this 
rule  applies  not  only  when  the  contract  is  expressly  illegal, 
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but  whenever  it  is  opposed  to  public  policy,  or  founded  on 
an  immoral  considerationt,  he  maxim  being,  Ex  turpi  causa 
non  oritur  actio." 

In  the  case  of  Stanton  v.  Allen,  5  Denio,  434,  49  Am.  Dec. 
282,  the  court  refused  its  aid  to  enforce  the  payment  of  a 
promissory  note  growing  out  of  transactions  predicated  on  a 
similar  contract,  on  the  ground  that  such  a  contract  cannot 
receive  judicial  sanction.  We  cull  the  following  language 
from  that  opinion:  "Though  the  branch  of  the  law  relating  to 
public  policy  is  liable  to  be  misunderstood  and  extended  be- 
yond its  proper  dimensions,  still  it  must  not,  on  that  account, 
be  neglected  or  disparaged.  The  rule  that  contracts  and 
agreements  are  void  when  contrary  to  public  policy,  when 
properly  understood  and  applied,  is  one  of  the  great  preserva- 
tive principles  of  a  state." 

And  referring  to  the  case  herein  previously  quoted,  the  court 
said:  "That  decision  being  conclusive  on  the  main  point  in 
the  present  case,  I  might  have  rested  upon  that  authority 
alone,  if  I  had  not  supposed  that  the  occasion  called  for  an 
opinion  as  to  the  legality  of  such  an  association  upon  the  prin- 
ciples of  the  common  law." 

In  Ohio,  an  association  of  salt  manufacturers  entered  into  a 
combination  for  the  purpose  of  selling  and  transporting  that 
commodity.  The  court  refused  its  aid  to  enforce  its  condi- 
tions, saying,  among  other  things:  "The  clear  tendency  of 
Buch  an  agreement  is  to  establish  a  monopoly,  and  to  destroy 
competition  in  trade,  and  for  that  reason,  on  grounds  of  pub- 
lic policy,  courts  will  not  aid  in  its  enforcement.  It  is  no 
answer  to  say  that  competition  in  the  salt  trade  was  not  in 
fact  destroyed,  or  that  the  price  of  the  commodity  was  not 
unreasonably  advanced.  Courts  will  not  stop  to  inquire  as  to 
the  degree  of  injury  inflicted  upon  the  public;  it  is  enough 
to  know  that  the  inevitable  tendency  of  such  contracts  is  in- 
jurious to  the  public":  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666. 

The  doctrine  finds  additional  support  and  sanction  from  the 
following  authorities:  Gibbs  v.  Consolidated  Gas  Co.,  130  U.  S. 
408,  in  which  the  court  took  occasion  to  set  down  a  rule  pecu- 
liarly applicable  to  pooling  arrangements  between  competing 
railroad  companies,  which  are  universally  recognized  and 
treated  in  jurisprudence  as  quasi  public  corporations.  The 
learned  chief  justice,  as  the  organ  of  the  court,  said  with  great 
clearness  and  terseness:  "Hence,  while  it  is  justly  urged  that 
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those  rules  which  say  that  a  given  contract  is  against  public 
policy  should  not  be  arbitrarily  extended  so  as  to  interfere 
with  the  freedom  of  contract,  ....  yet  in  the  instance  of 
business  of  such  character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever  without  prejudice  to  the  pub- 
lic interest,  courts  decline  to  enforce  or  sustain  contracts 
imposing  such  restraint,  however  partial,  because  in  contra- 
vention of  public  policy."  See  also  Woodstock  I.  Co.  v.  Rich- 
mond etc.  Extension  Co.,  129  U.  S.  644;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.,  68  Pa.  St.  173;  Arnott  v.  Pittston  etc.  G, 
Co.,  68  N.  Y.  558;  23  Am.  Rep.  190;  Craft  v.  McConoughiy, 
79  111.  346;  22  Am.  Rep.  171;  Morrill  v.  Boston  etc.  R.  R.  Co.^ 
65  N.  H.  537;  Jackson  v.  McLean,  36  Fed.  Rep.  213;  Santa 
Clara  v.  Hayes,  76  Cal.  387;  9  Am.  St.  Rep.  211;  Hamilton's 
note,  15  Fed.  Rep.  667. 

We  are  referred  by  plaintifif's  counsel  to  several  authorities 
which  are  quoted  as  antagonizing  the  views  which  we  have 
adopted  in  this  opinion.  But  we  have  not  found  any  decis- 
ions emanating  from  American  courts  of  last  resort  which  have 
enforced  or  recognized  any  rights  flowing  from  a  contract  which 
had  a  tendency  to  stifle  competition  in  trade,  or  in  the  busi- 
ness of  common  carriers,  or  which  were  for  other  or  similar 
reasons  contrary  to  public  policy.  The  adjudications  which 
have  sustained  contracts  assailed  on  similar  grounds  are  pred- 
icated on  facts  which  removed  each  particular  case  from  the 
operation  of  the  rule,  for  the  simple  reason  that  "cases  must 
be  judged  according  to  their  circumstances,  and  can  only  be 
rightly  judged  when  the  reason  and  grounds  of  the  rule  are 
carefully  considered  ":  Oregon  S.  Nav.  Co.  v.  Winsor,  20  Wall. 
64,  68. 

Under  our  own  system,  the  doctrine  is  not  only  sanctioned 
by  judicial  authority,  but  it  has  been  specially  incorporated 
in  our  code,  in  its  wide  range  of  remedies  for  wrongs  and  en- 
forcement of  rights. 

Article  1893  reads:  "An  obligation  without  a  cause,  or  with 
a  false  or  unlawful  cause,  can  have  no  efi'ect." 

Article  1895  provides:  "The  cause  is  unlawful  when  it  is 
forbidden  by  law,  when  it  is  contra  bonos  mores  [contrary  to 
moral  conduct]  or  to  public  order." 

In  the  case  of  Firemen's  Association  v.  Berghans,  13  La.  Ann. 
209,  the  principle  was  formulated  thus:  "When  a  contract 
belongs  to  a  class  which  is  reprobated  by  public  policy,  it  will 
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be  declared  void,  although  in  that  particular  instance  no  in- 
jury to  the  public  may  have  resulted," 

The  case  of  India  Bagging  Co.  v.  Koch,  14  La.  Ann.  168, 
involved  an  attempt  to  judicially  enforce  one  of  the  conditions 
of  an  association  formed  by  dealers  in  bagging,  who  had  agreed 
not  to  sell  any  bagging  for  the  term  of  three  months  without 
the  consent  of  the  majority  of  the  members,  under  a  stipulated 
penalty.  In  dismissing  the  action,  the  court  used  the  follow- 
ing language:  "This  is  a  case  which  ought  never  to  have  come 
before  us.  The  agreement  between  the  parties  was  palpably 
and  unequivocally  a  combination  in  restraint  of  trade,  and  to 
enhance  the  price  in  the  market  of  an  article  of  prime  neces- 
sity to  cotton-planters.  Such  combinations  are  contrary  to 
public  order,  and  cannot  be  enforced  in  courts  of  justice." 
See  also  Glasscock  v.  Wells,  23  La.  Ann.  517;  Cumviinga  v. 
Saux,  30  La.  Ann.  207. 

Our  ruling  on  this  point  is  fortified  in  a  double  panoply, 
furnished  by  civil  as  well  as  common-law  authorities. 

Plaintiff's  counsel,  however,  make  the  point  that  were  they 
to  concede,  for  the  sake  of  argument,  that  the  contract  sued  on 
might  be  against  public  policy,  yet  in  so  far  as  it  has  been 
executed,  plaintiff  is  entitled  to  recover. 

The  argument  is  predicated  mainly  on  the  fact  that  from 
month  to  month,  between  November,  1884,  and  March,  1887, 
the  defendant  had  executed  its  obligation  under  the  contract 
by  submitting  reports  of  its  earnings,  by  which  it  appeared 
that  it  was  indebted  to  plaintiff  in  the  sum  of  $350,717.78, 
and  that  by  pleading  a  peremptory  exception,  the  defendant 
admitted  an  additional  indebtedness,  on  the  same  basis,  of 
$200,000. 

A  proper  understanding  of  the  considerations  which  under- 
lie our  conclusions  herein  previously  announced  affords  a 
ready  answer  to  this  contention. 

The  rule  is,  that  no  effect  can  be  given  to  a  contract  repro- 
bated by  law,  or  contrary  to  public  policy,  and  hence  courts 
cannot  lend  their  aid  even  to  secure  an  otherwise  fair  division 
of  the  results  of  an  illegal  contract  between  the  parties  thereto. 

In  cases  like  the  present,  in  refusing  to  enforce  the  stipula- 
tions of  a  contract  which  has  the  palpable  tendency  to  stifle 
competition,  or  to  create  or  foster  a  monopoly,  courts  will  not 
go  to  the  extent  of  decreeing  the  nullity  of  the  contract  sued 
on,  but  they  simply  abstain  from  dealing  with  it,  or  frbm  di»- 
cussing  any  of  its  effects  as  between  the  parties.     Ou  asoer- 
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taining  that  the  building  is  infested  with  the  disease  of 
illegality,  the  judge  simply  refuses  to  enter  its  portals,  and  he 
retires  without  incurring  contact  with  any  of  its  inmates,  and 
without  attempting  to  examine  into  or  to  rectify  any  rights  or 
wrongs  which  may  exist  between  the  inmates  of  the  polluted 
household.  He  leaves  them  quietly  where  they  have  placed 
themselves,  and  he  turns  a  deaf  ear  to  any  equities  which  one 
of  the  parties  may  evoke  against  the  other. 

It  is  on  this  principle  that  by  far  the  greater  number  of  the 
decisions  hereinabove  quoted  were  grounded. 

In  the  case  of  Gibbs  v.  Baltiviore  Gas  Co..,  130  U.  S.  396,  the 
court  refused  its  aid  to  a  party  who  claimed  a  stipulated  com- 
mission for  having  negotiated  a  favorable  contract  for  the  gas 
company,  on  the  ground  that  the  contract  was  illegal. 

The  court  expounded  the  general  principle  as  follows:  "The 
rule  of  law  is  of  universal  operation  that  none  shall,  by  the 
aid  of  a  court  of  justice,  obtain  the  fruits  of  an  unlawful  con- 
tract." 

There  is  no  conflict  between  the  law  of  that  case  and  the 
legal  conclusions  announced  in  the  case  of  Brooks  v.  Martin,  2 
Wall.  70,  on  which  plaintiff's  counsel  mainly  ground  their 
hopes  of  success  on  this  point. 

Brooks  and  Martin  had  formed  a  partnership  for  speculation 
in  soldiers'  land-warrants,  which  had  been  forbidden  by  an  act 
of  Congress.  Brooks,  who  had  the  exclusive  management  of 
the  firm's  business,  acting  as  the  agent  of  his  copartner,  sub- 
sequently bought  out  the  latter's  interest  in  the  concern.  To 
a  suit  brought  by  Martin  to  avoid  the  sale  on  the  ground  of 
fraud  on  the  part  of  Brooks,  the  illegality  of  the  original  deal- 
ings of  the  firm  was  pleaded.  But  the  court  held  that  the 
illegality  of  the  original  contract  was  not  a  bar  to  Martin's  re- 
covery, as  his  claim  did  not  involve  the  nature  of  said  contract. 
The  following  clear  distinction  between  a  cause  of  action  on 
the  original  contract,  and  that  on  the  rescission  of  a  sale 
tainted  with  fraud,  is  a  fair  answer  to  plaintifi^'s  reliance  on  that 
case:  "We  have  no  doubt  that  the  traffic  was  illegal.  Undoubt- 
edly the  main  object  of  the  act  of  February  11,  1847,  was  to 
protect  the  soldier  against  improvident  contracts  of  the  precise 

character  of  those  developed  in  this  record If  a  soldier 

who  had  thus  sold  his  claim  to  Brooks,  Field,  &  Co.  had  refused 
to  perform  his  contract,  or  to  do  any  act  which  was  necessary 
to  give  them  the  full  benefit  of  their  purchase,  no  court  would 
have  compelled  him  to  do  it,  or  given  them  any  relief  against 


458  Texas  etc.  R'y  Co.  v.  S.  P.  R'y  Co.    [Louisiana. 

him.  And  if  they  had,  by  any  such  means,  got  possession  of 
the  land-warrant  or  scrip  of  a  soldier,  no  court  would  have  re- 
fused, in  a  proper  suit,  to  compel  them  to  deliver  up  such 
land-warrant  or  scrip  to  the  soldier.  Or  if  Brooks,  after  sign- 
ing these  articles  of  partnership,  had  said  to  Martin,  '  I  refuse 
to  proceed  with  this  partnership,  because  the  purpose  of  it  is 
illegal,'  Martin  would  have  been  entirely  without  remedy.  If, 
on  the  other  hand,  he  had  said  to  Martin,  *  I  have  bought  one 
hundred  soldiers'  claims,  for  which  I  have  agreed  to  pay  a 
certain  sum,  which  I  require  you  to  advance  according  to  your 
agreement,'  Martin  might  have  refused  to  comply  with  such 
a  demand,  and  no  court  would  have  given  either  of  his  part- 
ners any  remedy  for  such  refusal." 

This  is  precisely  the  legal  attitude  occupied  by  the  parties 
in  this  controversy. 

In  an  illegal  contract,  the  defendant  herein  had  agreed  and 
covenanted  to  pay  over  to  plaintiff  any  pool  balance  to  which 
the  latter  was  entitled  under  the  arrangement  to  divide  their 
joint  earnings  in  the  traflSc  between  El  Paso  and  Galveston, 
and  that  between  New  Orleans  and  El  Paso.  It  has  acknowl- 
edged the  existence  of  such  a  balance,  but  when  called  on  to 
deliver  the  same,  it  refuses,  and  sets  up  the  illegality  of  the 
contract  under  which  it  was  obtained.  The  answer  of  the 
court  must  be  that  plaintiff,  urging  a  claim  based  exclusively 
on  an  illegal  contract,  is  without  remedy. 

Having  concluded  that  the  contract  sued  on  was  illegal  as 
contrary  to  public  policy,  we  see  no  necessity  to  discuss  the 
two  other  grounds  of  exception  set  up  by  the  defendant. 

Judgment  affirmed.  

Contracts  are  Void  as  against  Public  Polict  which  tend  to  snppress 
competition:  Hooker  v.  Vandeioater,  4  Denio,  349;  47  Am.  Dec.  258;  Craft  v. 
McConoughy,  79  111.  346;  22  Am.  Rep.  171;  or  to  build  up  monopolies:  Crauh 
/ordy.  Wick,  18  Ohio  St.  190;  98  Am.  Dec  103. 
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Beooks  v.  Cedar  Brook  and  Swift  Cambridqb 
EivER  Improvement    Company. 

[82  Mains.  17.] 

A  River,  though  a  Non-navigable  Stream,  is  a  Highway  for  all  the  peo- 
ple of  the  state,  if  in  its  natural  state  it  is  capable  of  floating  to  market 
logs  and  other  products  of  the  forest. 

Riparian  Owners  Hold  their  Land  Subject  to  the  Right  of  the  Pub- 
lic TO  Use  the  Navigable  Rivers  flowing  through  them  as  public  high- 
ways, and  to  improve  such  rivers  as  public  highways  by  any  appropriate 
means,  whenever  this  can  be  done  without  taking  private  property. 

Taking  Private  Property  for  Public  Use,  What  is  not.  —  An  improve- 
ment in  a  river,  consisting  of  a  dam  erected  by  legislative  authority, 
which  causes  an  increased  flow  at  times,  whereby  the  channel  is  deepened 
and  widened,  and  the  soil  somewhat  worn  away,  is  not  a  taking  of  the 
lands  of  a  riparian  proprietor  through  which  the  river  flows,  and  whose 
Eoil  is  thus  carried  away.  The  injuries  suffered  by  him  are  consequen- 
tial, and  he  is  not  entitled  to  any  redress. 

Damages  —  Construction  of  Charter.  —  A  charter  authorizing  a  company 
to  build  a  dam,  and  to  take  certain  materials  therefor,  "  being  account- 
able to  the  owners  thereof  for  all  damages,  if  any,  to  be  ascertained  by 
reference  or  by  action  on  the  case,"  does  not  entitle  a  land-owner  to  re- 
cover for  consequential  injuries  resulting  from  the  deepening  and  widen- 
ing of  the  channel  of  the  stream  by  the  increased  flow  of  water,  and  the 
carrying  away  of  an  increased  portion  of  his  soil. 

D.  Eammons,  for  the  plaintiff. 

A.  E.  Herrick,  for  the  defendant. 

Emery,  J.  Facts  agreed.  Swift  Cambridge  River,  in  Maine, 
is  a  non-tidal  stream,  but  is  capable,  in  its  natural  state,  of 
floating  to  market  logs  and  other  products  of  the  forest,  and 
hence  is  a  public  highway  for  all  the  people  of  the  state: 
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Brown  v.  Chadhourne,  31  Me.  9;  50  Am.  Dec.  641.  The  legis- 
lature authorized  the  defendant  company,  among  other  things, 
to  build  dams  across  this  river  for  the  purpose  of  facilitating 
the  driving  of  logs  and  improving  the  navigation:  Special 
Laws  1877,  c.  106.  The  defendant  company,  in  pursuance  of 
its  charter,  and  for  the  purposes  named,  built  a  dam  across 
the  river,  about  four  miles  above  the  plaintiff's  land.  There 
is  no  suggestion  in  the  statement  of  facts  that  the  dam  is  not 
properly  constructed,  and  not  wholly  within  the  terms  of  the 
defendant's  charter. 

The  head  of  water  accumulated  by  this  dam  increases  the 
flow  below  the  dam  when  the  gates  are  opened  for  the  passage 
of  logs.  This  increased  flow  facilitates  the  driving  of  the  logs, 
which  is  the  object  of  the  company's  charter  and  works.  The 
greatest  increase  in  the  height  of  the  river,  where  it  passes 
through  the  plaintifi''s  land,  caused  by  this  increased  flow,  is 
one  foot.  The  action  of  this  increased  flow  of  water,  and  of 
the  logs  borne  along  upon  it,  "has  tended  to  widen  and 
deepen  the  stream  by  gradually  wearing  away  the  soil  of  the 
banks  and  bottom  across  the  plaintifi''s  land." 

The  plaintiff  brings  this  common-law  action  to  recover  dam- 
ages for  that  injury  to  his  land.  He  makes  no  other  com- 
plaint. None  of  his  land  has  been  appropriated  by  the 
defendants.  They  have  not  flowed  nor  occupied  his  land. 
They  have  not  diverted  any  water  from  or  upon  it.  So  far  as 
appears,  they  have,  by  their  erections,  detained  the  water  a 
reasonable  time,  and  let  it  down  in  reasonable  quantities,  at 
proper  seasons.  This  is  just  what  is  being  continually  done 
on  nearly  every  stream  in  the  state,  and  what  every  riparian 
owner  submits  to  with  little  thought  of  claiming  damages. 

The  plaintiflf's  injury,  if  any,  does  not  flow  from  the  wrong- 
ful act  of  any  one,  and  hence  is  damnum  absque  injuria.  To 
hold  otherwise, — to  hold  that  the  mere  tendency  of  an  in- 
creased flow  of  water,  at  times,  in  its  natural  channel,  to  wear 
away  soil,  is  in  itself  a  cause  of  action  against  the  owners  of 
mills  and  dams,  would  prevent  all  improvement  of  inland 
navigation,  and  would  paralyze  all  industries  dependent  on 
water-power.  A  law  requiring  such  a  judgment  can  never 
have  been  established  by  the  people. 

The  plaintifl"  urges,  however,  that  the  legislature  cannot 
authorize  the  improvement  of  the  navigation  of  the  public 
streams  of  the  state  without  providing  compensation  to  ripa- 
rian owners  for  such  injuries  as  his.     It  may  be  at  once  con- 
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ceded  fully  that  the  legislature  cannot  authorize  the  taking 
any  property  of  a  riparian  owner,  for  use  in  improving  the 
navigation,  without  providing  compensation.  If  riparian  land 
is  taken  for  storage  of  water,  or  for  a  receptacle  for  discharged 
waters,  or  for  dams,  locks,  etc.,  the  owner  is  entitled  to  com- 
pensation for  the  injury  caused  by  such  taking.  This  conces- 
sion, however,  does  not  include  incidental  injuries,  where  no 
land  is  appropriated,  and  no  water  is  diverted. 

The  riparian  owners  on  all  public  streams  in  this  state  hold 
their  riparian  lands  subject  to  the  paramount  right  of  naviga- 
tion of  such  streams  by  the  public.  The  public  right  of  navi- 
gation existed  before  the  private  ownership  of  the  land  under 
or  adjoining  the  public  streams.  The  title  to  the  whole,  lands 
and  rivers,  was  first  in  the  sovereign,  whether  king,  province, 
or  state.  In  all  the  grants  of  lands  from  the  sovereign  there  is 
always,  at  least  unless  otherwise  expressly  stipulated,  a  reser- 
vation of  the  public  right  to  use  all  navigable  rivers  as  public 
highways.  Such  a  reservation  naturally  and  properly  retains 
with  it  the  right  for  the  sovereign  to  make  and  authorize  all 
reasonable  improvements,  from  time  to  time,  to  facilitate  the 
use  of  the  river  by  the  public,  even  though  the  land-owner 
thereby  suflFers  inconvenience  or  loss,  so  long  as  none  of  his 
property  is  actually  appropriated  by  the  sovereign.  This  sov- 
ereign right  has  been  continuously  exercised  in  this  state  since 
its  first  settlement,  and  by  the  general  if  not  universal  con- 
sent of  all  its  citizens.  The  statutes  of  nearly  every  legisla- 
tive session  contain  acts  authorizing  the  improvement  of  rivers 
as  public  highways,  by  the  erection  of  dams,  and  applying  to 
nearly  all  the  public  rivers  of  the  state.  All  these  acts  as- 
sume the  right  of  the  state  to  make  such  improvements, 
without  making  compensation,  except  where  private  property 
is  actually  appropriated.  The  general  statute  authorizing  the 
erection  of  dams  for  creating  water-power  contains  no  provision 
for  compensation  to  riparian  owners,  when  the  stream  is  not 
diverted  nor  the  land  overflowed.  The  early,  long-continued, 
and  universal  acquiescence  in  the  exercise  of  such  a  right  is 
the  strongest  evidence  of  its  existence.  A  judicial  decision 
can  hardly  be  necessary  to  establish  it. 

The  courts,  however,  have  recognized  this  right  of  the  state. 
In  Moor  v.  Veazie,  32  Me.  343,  357, 52  Am.  Dec.  655,  the  court, 
through  Chief  Justice  Shepley,  declared  (quoting  from  Hale's 
De  Jure  Maris,  c.  4,  prop.  3)  that  "the  common  law  accorded 
to  the  sovereign  power  the  'care,  supervision,  and  protection' 
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of  the  common  right  of  navigation  in  navigable  rivers,"  and 
the  court  further  used  the  following  language:  "The  power 
which  has  the  '  care,  supervision,  and  protection '  of  a  common 
right  is  bound  to  regulate  its  use  in  such  manner  that  it  may 
be  safe  and  convenient.  The  duty  to  make  the  use  safe  and 
convenient  involves  the  right  to  remove  obstructions,  to  im- 
prove or  to  render  more  safe  and  convenient  the  waters  for  the 
purposes  of  navigation."  In  Sumner  v.  Richardson  Lake  Dam 
Co.,  71  Me.  106,  it  did  not  appear  that  the  defendants'  dam  in 
any  way  caused  the  injury  complained  of,  and  hence  the  case 
is  not  directly  in  point.  Still,  the  defendant  company  was 
chartered  to  build  dams  to  improve  the  navigation  of  a  public 
stream,  and  the  court  plainly  intimated  that  the  charter  was 
lawful,  though  it  did  not  provide  compensation  for  consequen- 
tial injuries,  —  such  injuries  as  are  complaimed  of  here. 

In  other  states,  this  question  between  the  state  and  the  ri- 
parian owners  has  been  directly  presented  and  adjudicated. 
In  Hollister  v.  Union  Co.,  9  Conn.  436,  25  Am.  Dec.  36,  the  de- 
fendant company  was  authorized  by  the  legislature  to  build 
piers,  wharves,  bridges,  etc.,  in  the  Connecticut  River,  to  im- 
prove its  navigation.  The  company's  works,  built  under  its 
charter,  deflected  the  current  of  the  river  against  the  plaintiff''8 
land,  washing  it  gradually  away.  It  was  held  that  the  plain- 
tiflF  had  no  cause  of  action.  The  decision  was  put  on  the  ground 
that  the  state  had  the  control  of  the  river,  and  the  right  to  im- 
prove its  navigation,  by  any  appropriate  means,  and  that  every 
grantee  of  land  on  the  river  took  subject  to  that  right.  In 
Holyoke  Water  Power  Co.  v.  Connecticut  River  Co.,  20  Fed.  Rep. 
71,  the  same  doctrine  was  upheld  by  the  federal  court  in  the 
Connecticut  district.  In  Henry  v.  Vermont  Cent.  R.  R.  Co.,  30 
Vt.  638,  73  Am.  Dec.  329,  the  defendant  company,  in  pursuance 
of  legislative  authority,  constructed  works  that  turned  the  cur- 
rent of  a  stream,  so  that  it  washed  away  the  plaintifif 's  land. 
It  was  held  that  the  injury  was  consequential  only,  and  that 
the  plaintifif  could  not  recover.  In  Alexander  v.  Milwaukee,  16 
Wis.  247,  the  city,  under  legislative  authority,  made  a  "straight 
cut"  across  a  point  of  land  to  improve  the  harbor.  The  cur- 
rent flowing  through  this  straight  cut  came  against  and  wore 
away  the  plaintiff's  land.  Held,  that  the  plaintifl'  had  no 
cause  of  action.  In  Green  v.  Swift,  47  Cal.  536,  the  defend- 
ants, by  legislative  authority,  changed  the  current  of  American 
River  so  as  to  make  the  floods  less  dangerous  at  Sacramento. 
This  change  caused  the  current  to  wash  the  lands  of  the  plain- 
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tiflF.  Held,  that  the  defendant  was  protected  by  the  legislative 
authority.  In  Monongahela  Nav.  Co.v.  Coon,  6  Pa.  St.  383, 47  Am. 
Dec.  474,  the  company,  under  its  charter,  built  dams  and  locks 
in  the  Monongahela  River,  to  improve  its  navigation.  These 
works  so  held  back  the  water  as  to  retard  the  current  in  the 
Youghiogheny  River  above,  to  the  injury  of  the  plaintiff.  Held, 
that  the  state  had  the  right  to  improve  the  navigation  of  its 
rivers,  and  that  the  plaintiff  had  no  cause  of  action.  The  same 
doctrine  is  well  expressed  in  a  later  Pennsylvania  case,  McKeen 
v.  Del.  Canal  Co.^  49  Pa.  St.  439,  by  Agnew,  J.,  as  follows: 
"  The  injury  which  followed  the  raising  of  the  water  in  the 
stream,  to  improve  the  navigation,  was  not  a  taking  of  property, 
but  one  merely  consequential,  which  he  must  suffer  without 
compensation.  Every  one  who  buys  land  upon  a  navigable 
stream  purchases  subject  to  the  superior  right  of  the  state  to 
regulate  and  improve  the  stream  for  the  benefit  of  all  her  citi- 
zens." 

It  is  urged,  however,  that  the  defendant's  charter  makes 
them  responsible  in  this  action  for  the  plaintiff's  injury.  By 
the  second  section  of  the  charter,  the  company  is  authorized 
to  take  land  and  materials,  "  being  accountable  to  the  owners 
thereof  for  all  damages,  if  any,  to  be  ascertained  by  reference, 
or  by  actions  on  the  case."  This  does  not  include  consequen- 
tial injuries.  The  right  of  action  here  specified  is  clearly  con- 
fined to  land  and  materials  taken  by  the  company.  No  land 
nor  materials  have  been  taken  in  this  case:  Holliater  v.  Union 
Co.,  9  Conn.  436;  25  Am.  Dec.  36. 

Judgment  for  the  defendant. 

Watercourses. — While  the  public  right  of  floatage  exists  in  streams 
capable  of  floating  logs  cut  in  the  vicinity,  still  the  public  have  no  other 
rights  than  those  furnished  by  the  natural  water-way.  The  riparian  owners 
have  a  right  to  the  enjoyment  of  the  natural  flow  of  the  stream,  with  no  bur- 
den or  hindrance  imposed  by  artificial  means:  Koopman  v.  Blodgett,  70  Mich. 
610;  14  Am.  St.  Rep.  527;  WUheral  v.  Muskegon  B.  Co.,  68  Mich.  48;  13  Am. 
St  Rep.  325,  and  note. 


464  Smith  v.  Bibber.  [Maine, 


Smith  v.  Bibber. 

[82  Mains,  34.J 

NXGOTIABLB  INSTRUMENT  —  CONSIDERATION  FOR  INDORSEMENT.  — Negotiable 
instrument  transferred  before  due,  as  collateral  security  for  a  pre-exist- 
ing debt,  with  no  new  consideration  between  the  parties  to  such  transfer, 
is  subject  to  any  defense  that  might  have  been  made  as  between  the 
original  parties. 

Forbearance  to  Sue,  when  a  Sufficient  Consideration.  —  Actual  for- 
bearance to  sue  for  the  collection  of  an  existing  debt  is  not  a  sufficient 
consideration  to  support  a  transfer  of  a  negotiable  instrument  to  secure 
the  original  debt,  so  as  to  cut  out  a  defense  existing  against  such  paper 
as  between  the  original  parties  thereto,  unless  there  was  a  valid  promise 
to  forbear  for  some  specific  time,  so  that  for  such  time  the  right  of  action 
was  suspended. 

Assumpsit  to  recover  moneys  due  on  a  note  dated  October  1, 
1882,  made  by  defendant  in  favor  of  Phinney  and  Jackson,  and 
by  them  delivered  to  plaintiff  as  collateral  security  for  a  pre- 
existing debt.  The  defendant  claimed  that  he  had  paid  the 
note  sued  upon  before  it  had  been  delivered  to  plaintiflF,  and 
that  plaintiff  took  it  to  secure  a  pre-existing  debt,  and  without 
advancing  any  new  consideration.     Verdict  for  plaintiff. 

Symonds  and  lAbhy,  for  the  plaintiff. 

S.  C.  Strouty  H.  W.  Gage,  and  F.  S.  Strout,  for  the  defend- 
ant. 

LiBBEY,  J.  At  the  time  the  note  sued  on  was  made,  it  was 
the  settled  law  of  this  state,  as  decided  by  this  court,  that  a 
promissory  note  indorsed  and  transferred  by  the  payee,  before 
due,  as  collateral  security  for  a  pre-existing  debt,  with  no  new 
consideration  between  the  parties  therefor,  was  subject  to  any 
defense  that  might  be  made  as  between  the  original  parties: 
Bramhall  v.  Beckett,  31  Me.  205;  Nutter  v.  Stover,  48  Me.  169. 

The  defendant  set  up  in  defense  payment  of  the  note  to  the 
payee  before  it  was  indorsed  to  the  plaintiff.  As  between  the 
payor  and  payee  this  is  a  good  defense.  The  contention  be- 
tween the  parties  at  the  trial  was,  whether  this  defense  could 
be  set  up  against  the  plaintiff,  to  whom  the  note  was  indorsed 
before  due,  as  collateral  security  for  a  pre-existing  debt,  as  the 
defendant  claimed,  without  any  new  consideration. 

On  this  point  the  court  below  instructed  the  jury  as  fol- 
lows: — 

"  Now,  in  order  for  the  plaintiff  to  recover,  he  must  satisfy 
you,  in  the  first  place,  that  the  note  in  suit  was  placed  with 
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the  plaintiflF  to  secure  the  whole  indebtedness.  Second,  either 
that  there  was  a  valid  consideration  for  the  note,  and  that  it 
was  still  unpaid  at  the  time  the  plaintiff  received  the  note,  or 
that  the  plaintiff,  when  he  received  the  note  from  Phinney  and 
Jackson,  extended  some  forbearance  to  them.  If  he  has 
proved  the  first  point,  that  the  note  was  left  to  secure  the 
whole  indebtedness,  and  either  of  the  latter  points,  —  either 
that  it  was  a  valid  note,  or  that  he  extended  some  forbear- 
ance to  Phinney,  if  it  was  an  accommodation  note,  —  then  he 
is  entitled  to  recover Now,  on  the  matter  of  forbear- 
ance, it  is  not  necessary  that  any  specific  time  should  ba 
agreed  upon  between  Phinney  and  Smith  during  which  Smith 
should  forbear  to  sue;  if  he  went  to  him  and  said, '  Unless  you- 
give  me  collateral  security  for  this  note  I  shall  sue  and  attache 
your  property,'  and  in  consequence  of  that  statement  this  col- 
lateral was  given,  and  he  did  forbear  to  sue,  that  is  a  sufficient 
consideration  for  the  taking  of  this  collateral,  and  Smith,  under 
these  circumstances,  in  taking  the  note  would  be  considered  a 
bona  fide  holder  for  value." 

Under  this  instruction,  the  jury  were  authorized  to  find  a 
valid  contract  on  the  part  of  Smith  to  forbear  a  suit  against 
Phinney  and  Jackson,  without  any  promise  on  his  part  to  do> 
so,  but  that  the  delay  to  bring  an  action  was  sufficient. 

We  think  this  was  error.  Without  a  promise  to  forbear,. 
Smith  deprived  himself  of  no  right  or  remedy  against  Phinney 
and  Jackson.  To  constitute  a  legal  contract  to  forbear  there 
must  be  a  valid  promise  to  do  so,  so  that  for  some  time  the 
holder  of  the  debt  has  no  right  to  maintain  an  action  on  it. 
It  is  not  sufficient  to  show  that  he  did  forbear:  Mecorney  v. 
Stanley,  8  Gush.  85;  Robinson  v.  Oould,  11  Gush.  55;  Manter 
V.  Churchill,  127  Mass.  31;  Berry  v.  Pullen,  69  Me.  101;  31  Am. 
Rep.  248;  Turner  v.  Williams,  73  Me.  466;  Lambert  v.  Clewley, 
80  Me.  480. 

The  rule  which  requires  some  new  consideration  to  protect 
the  indorsee  who  takes  the  note  as  collateral  for  a  pre-existing 
debt,  against  such  a  defense  as  is  set  up  here,  is  admitted  as 
the  settled  law  of  this  state  when  the  note  in  suit  was  made: 
Smith  V.  Hiscock,  14  Me.  449;  Nutter  v.  Stover,  48  Me.  169. 
But  it  is  claimed  by  the  counsel  for  the  plaintiff  that  it  is  in 
conflict  with  the  rule  established  by  the  federal  courts,  the 
court  of  Massachusetts,  and  many  of  the  other  states,  which  is 
well  shown  by  the  many  authorities  cited  in  their  brief;  and 
they  urge  the  court  to  overrule  the  cases  in  this  state,  and 
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establish  here  the  rule  held  by  them  which  requires  no  new 
consideration,  and  thereby  bring  this  state  in  accord,  upon 
ihis  question  of  commercial  law,  with  what  is  claimed  to  be 
the  rule  established  by  the  greater  weight  of  authority.  If  the 
question  was  an  open  one  here  we  should  be  inclined  to  adopt 
the  federal  rule  as  the  one  best  sustained  by  principle  and  au- 
thority. 

But  it  has  been  so  long  settled  the  other  way,  and  acted  upon 
in  this  state,  we  do  not  feel  that  we  should  be  justified  in  re- 
versing it. 

Exceptions  sustained.         

Taking  a  Bill  ob  Note  as  Collateral  Secueity.  —  The  assignee  of 
negotiable  paper,  in  good  faith,  before  maturity,  as  collateral  security  for  a 
pre-existing  debt,  due  from  payee,  is  not  a  bolder  for  value  in  the  usual 
course  of  trade,  and  takes  it  subject  to  all  the  equities  which  exist  against 
the  payee  in  favor  of  the  maker  at  the  time  of  the  assignment;  but  it  is  other- 
wise if  he  parts  with  a  new  consideration:  Ruddick  v.  Lloyd,  15  Iowa,  441;  83 
Am.  Dec.  423;  Depeau  v.  Waddington,  6  Whart.  220;  36  Am.  Dec.  216;  CuU 
htm  v.  Branch  Bank,  4  Ala.  21;  37  Am.  Dec.  725;  Roxborough  r.  Messick,  6 
Ohio  St.  448;  67  Am.  Dec.  346;  Richardson  v.  Rice,  9  Baxt.  290;  40  Am.  Rep. 
92;  Craighead  v.  WeUs,  8  Uaxt.  38;  35  Am.  Rep.  685;  Coddington  v.  Ray,  20 
Johns.  637;  11  Am.  Dec.  342. 

KORBEABANCB    TO    SUB    MAY   CONSTITUTE    A    SUFFICIENT    CONSIDERATION: 

■Jennison  v.  Stafford,  1  Cush.  168;  48  Am.  Deo.  595,  and  cases  cited  in  note. 


Gregor  v.  Cadt. 

[82  Maine,  18LJ 

liANDLORS  IS  UNDER  No  DuTY  TO  Repaib  Leased  PREMISES  unless  he  has 
covenanted  to  do  so,  and  his  promise  to  make  repairs  thereon  is  without 
consideration,  and  no  action  can  be  sustained  because  of  his  non-per- 
formance. 

Ubolioence.  —  Landlord  Undertaking  to  Repair  Leased  Premises  at 
TUB  Request  of  his  Tenant,  when  under  no  obligation  so  to  do,  and 
who  assures  his  tenant  that  such  repairs  have  been  made,  is  answerable 
to  the  tenant  if  the  latter,  relying  on  such  assurance,  suffers  injury  by 
reason  of  the  defects  not  being  properly  repaired. 

Tor  Negliqbncb  in  the  Performance  of  a  Gratuitous  Undertaking 
through  which  damages  ensue  to  the  other  party,  an  action  lies. 

Action  by  a  tenant  against  his  landlord.  On  the  trial  the 
judge  instructed  the  jury  as  follows:  "It  does  not  appear, 
either  from  the  lease  or  from  any  arrangement  entered  into  at 
the  time  between  the  parties,,  that  either  party  was  under  any 
obligation  to  make  repairs  on  the  premises.  In  the  absence 
of  any  original  stipulation  in  the  contract,  as  to  who  shall 
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make  repairs,  the  law  places  the  duty  upon  the  tenant,  and 
not  on  the  landlord.  In  other  words,  when  the  owner  of  the 
property  lets  it  to  a  tenant,  the  tenant  takes  the  property  as  it 
is.  It  is  presumed  that  he  examines  the  premises,  and  in  the 
absence  of  any  stipulation  to  the  contrary,  the  tenant  takes 
the  premises  as  they  are,  and  if  any  repairs  are  to  be  made,  the 
duty  devolves  upon  him.  As  a  consequence  of  this  principle 
of  law,  if  a  tenant  is  injured  on  the  premises  during  the  exist- 
ence of  the  tenancy,  by  their  defective  condition,  the  tenant 
must  suffer  the  loss,  unless  one  of  three  states  of  facts  exists. 
If  the  fact  should  appear  that  there  was  some  trap,  some  weak 
condition  of  parts  of  the  premises,  known  to  the  landlord,  and 
the  existence  of  which  was  not  communicated  to  the  tenant, 
and  not  known  by  him,  then,  in  case  an  accident  happened 
from  such  defect,  the  landlord  would  be  liable,  on  the  ground 
that  he  was  guilty  of  deceit  in  not  communicating  the  exist- 
ence of  such  hidden  trap  or  defect  to  the  tenant.  In  this  case, 
the  plaintiff  claims  that  she  was  injured  by  the  fall  of  a  privy 
floor;  but  there  is  no  testimony  here  that  either  she  or  the  de- 
fendant knew  of  the  defective  condition  prior  to  the  accident. 
Consequently,  the  plaintiff  cannot  recover  on  this  branch  of 
the  case,  because  there  is  no  testimony  tending  to  show  that 
Hannah  or  Darby  Cady  knew  of  the  weak  condition  of  the 
privy  and  failed  to  communicate  it  to  the  plaintiff  before  the 
injury  occurred.  Another  state  of  facts  upon  which  the  plain- 
tiff can  recover  in  an  action  like  this,  even  though  there  is  no 
stipulation  as  to  repairs,  is,  where  there  is  a  warranty  on  the 
part  of  the  landlord  that  the  premises  are  safe  or  will  be  safe 
during  the  tenancy.  Now,  there  is  no  warranty  in  this  instru- 
ment that  this  tenement  shall  be  safe  for  this  family  during 
the  continuance  of  the  tenancy;  there  is  no  warranty,  either 
express  or  implied,  that  the  premises  shall  be  safe  as  long  as 
the  plaintiff  or  her  husband  shall  occupy  them.  Consequently, 
the  plaintiff  cannot  recover  under  that  exception.  But  the 
third  exception  under  which  the  plaintiff  can  recover,  even 
though  there  is  no  stipulation  in  the  lease  as  to  who  shall 
make  the  repairs,  is  this:  If  the  landlord's  attention  is  called 
to  the  weak  and  defective  condition  of  any  part  of  the  premises- 
and  he  assumes  and  pretends  to  make  repairs,  then  he  is  held 
to  the  ordinary  rule  of  reasonable  care  in  making  those  re- 
pairs. Now,  the  plaintiff  admits  that  in  the  original  contract 
of  lease  there  is  no  provision  by  which  the  landlord  was  to 
keep  the  premises  in  repair;  but  she  claims  that  during  the 


468  Gbegor  v.  Cady.  [Maine, 

continuance  of  the  tenanc\'  she  notified  the  agent  of  the  de- 
fendant that  the  barn  and  bridge  thereto  were  in  a  defective 
and  weak  condition.  She  claims  that  in  response  to  that 
demand  the  defendant  or  her  agent  pretended  to  repair  the 
premises,  but  did  not  exercise  reasonable  care,  and  that  in 
consequence  of  his  failure  to  make  the  repairs  which  he  pre- 
tended to  make,  she  was  injured.  Now,  if  such  was  the  fact, 
although  there  is  nothing  in  the  lease  providing  that  the  land- 
lord shall  make  the  repairs,  still,  if  during  the  continuance  of 
the  tenancy  his  attention  was  called  to  the  defective  condition 
of  the  premises,  and  he  did  assume  and  pretend  to  repair 
them,  and  notified  her  that  they  had  been  repaired,  and  rely- 
ing upon  his  statement  that  the  defects  had  been  repaired  she 
waa  injured,  then  she  would  be  entitled  to  recover  compensa- 
tion for  the  injury  she  thereby  sustained."  Verdict  for  the 
plaintiff.  Defendant  moved  for  a  new  trial  because  the  ver- 
dict was  contrary  to  the  law  and  evidence,  and  the  damages 
were  excessive. 

W.  H.  Looney,  for  the  defendant. 
George  Libby,  for  the  plaintiff. 

Virgin,  J.  In  August,  1887,  the  defendant  leased  in  writ- 
ing to  the  plaintiff  a  second-story  tenement,  including  a  shed 
and  privy  attached,  to  which  access  was  had  by  a  bridge 
from  the  kitchen.  Subsequently,  but  prior  to  March,  1888, 
the  attention  of  the  lessor  was  called  to  the  rickety  condition 
of  some  portion  of  the  premises,  especially  the  bridge,  and  he, 
with  a  carpenter,  made  repairs  of  the  bridge.  On  March  14, 
1888,  while  the  plaintiff  was  in  the  privy,  the  floor  gave  way, 
whereupon  she,  in  falling,  seized  hold  of  the  door-stool  to  pre- 
vent herself  from  going  down  several  feet  into  the  vault,  and 
was  severely  injured,  for  which  the  jury  returned  a  verdict  for 
$825.  The  defendant,  without  finding  any  fault  with  the 
amount  of  the  verdict,  seeks  to  have  it  set  aside  as  being 
against  law  and  evidence. 

It  is  common  knowledge  among  the  members  of  the  pro- 
fession that  no  duty  on  the  part  of  a  landlord  to  repair  leased 
premises  arises  out  of  the  relation  subsisting  between  him 
and  his  tenant;  and  in  the  absence  of  any  covenant  on  his 
part  in  the  lease  that  the  premises  are  in  proper  repair,  he  is 
under  no  legal  obligation  to  make  repairs;  but  the  tenant,  on 
the  principle  of  caveat  emptor,  and  in  the  absence  of  any  fraud 
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on  the  part  of  the  landlord,  takes  them  in  the  actual  condi- 
tion in  which  he  finds  them,  for  better  and  for  worse. 

Moreover,  any  subsequent  promise  by  the  landlord  to  repair 
is  without  consideration,  and  no  action  of  assumpsit  will  lie 
for  his  non-performance  of  such  a  promise:  Libbey  v.  Tolford, 
48  Me.  316;  77  Am.  Dec.  229. 

But  while  it  is  generally  true,  with  respect  to  gratuitous 
contracts,  that  for  non-feasance  no  action  lies,  still,  for  misfea- 
sance an  action  on  the  case  may  be  maintained,  inasmuch  as 
"  the  confidence  induced  by  undertaking  any  service  for  an- 
other is  a  sufiicient  legal  consideration  to  create  a  duty  in  the 
performance  of  it":  Smith's  note  in  Coggs  v.  Bernard,  Smith's 
Lead.  Cas.,  6th  Am.  ed.,  355.  "A  distinction  exists  between 
non-feasance  and  misfeasance,  —  between  a  total  omission  to 
do  an  act  which  one  gratuitously  promises  to  do,  and  a  cul- 
pable negligence   in  the  execution  of  it If  a   party 

makes  a  gratuitous  engagement,  and  actually  enters  upon  the 
execution  of  the  business,  and  does  it  amiss,  through  the  want 
of  due  care,  by  which  damage  ensues  to  the  other  party,  an 
action  will  lie  for  this  misfeasance":  2  Kent's  Com.  570;  Thome 
V.  Deas,  4  Johns.  96-99;  Balfe  v.  West,  13  Com.  B.  466;  76 
Eng.  Com.  L.;  Elsee  v.  Gaiward,  5  Term  Rep.  143,  149,  150; 
Wilson  V.  Brett,  11  Mees.  &  W.  113,  115;  16  Am.  Jur.  261  et 
seq. 

This  established  principle  is  applicable  to  the  case  at  bar. 
And  although  the  lessor's  attention,  after  possession  taken  by 
the  lessee,  was  called  by  the  latter  to  the  rickety  condition  of 
a  portion  of  the  premises,  and  he  thereupon  agreed  to  repair 
it,  still,  he  was  under  no  legal  obligation  to  fulfill  his  promise. 
But  when,  upon  the  request  of  the  lessee,  the  lessor  gratui- 
tously undertook  to  make  the  repairs,  and  negligently  and 
unskillfuUy  performed  the  work,  whereby  the  lessee  was  sub- 
sequently injured,  the  lessor  became  liable  by  reason  of  his 
misfeasance,  provided  he  undertook  to  repair  the  particular 
part  of  the  premises  to  which  his  attention  was  called,  and 
where  the  injury  occurred:  Gill  v.  Middleton,  105  Mass.  477, 
7  Am.  Rep.  548,  which  is  on  all  fours  with  the  case  at  bar. 

Such  was  the  substance  of  the  charge  of  the  learned  judge 
on  this  point. 

But  the  defendant  contends  that  no  complaint  was  made 
in  regard  to  the  privy,  and  that  she  did  not  undertake  to  re- 
pair that,  —  but  did  repair  the  bridge. 

The  presiding  judge  called  the  attention  of  the  jury  to  this 
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question  of  fact,  and  left  the  question  to  them  to  decide,  which 
issue  they  must  have  found  for  the  plaintiff.     We  think  the 
evidence  preponderates  in  behalf  of  the  defendant;  but  there 
IB  evidence  on  which  the  verdict  can  rest. 
Motion  overruled.  

Landlord  and  Tenant  —  Landlord's  Duty  to  Repair  Leased  Prem- 
I8SS.  — The  landlord  is  under  no  obligation  to  repair  leased  premises:  Sieber 
▼.  Blanc,  76  CaL  173;  unless  be  makes  a  covenant  to  that  effect:  Riley  v. 
Petiia  County,  96  Mo.  318.  The  landlord,  without  the  existence  of  a  cove- 
nant to  repair,  is  not  liable  to  third  parties  injured  by  reason  of  the  non- 
r«pair  of  the  leased  premises:  Johnson  ▼.  McMillan,  69  Mich.  36. 


FUEGBRSON   V,    STAPLES. 

[82  Maine,  159.] 

A  Towir  Obdbb,  although  not  negotiable  paper  to  the  extent  that  a  trans* 
fer  to  an  innocent  holder  shuts  out  equitable  defenses,  may  be  negotiable 
in  form,  and  become  transferable  under  the  same  rule  of  law  that  would 
be  applicable  to  negotiable  paper. 

Imdorser  of  a  Forqed  or  Void  Note  may  be  sued  for  the  consideration 
paid  to  him,  or  he  may  be  held  as  a  party,  without  demand  and  notice. 

Indorsbr  of  a  Town  Order,  Void  because  Issued  without  Authority, 
18  Answerable  to  his  indorsee,  in  an  action  for  money  had  and  received, 
for  the  amount  paid  by  the  latter  to  the  former  therefor. 

Action  by  plaintiff,  as  surviving  partner  of  Otis  &  Co.,  to 
recover  the  consideration  paid  by  that  firm  to  the  defendant 
for  three  over-due  town  orders,  which,  after  such  transfer,  were 
adjudged  by  this  court  to  be  void. 

W.  H.  Foyler,  for  the  plaintiff. 

N.  H.  Hubbard,  for  the  defendant 

Haskell,  J.  The  defendant,  upon  payment  of  three  thou- 
sand dollars  to  the  municipal  oflBcers  of  the  town  of  Stockton, 
received  from  thera  three  town  orders  for  one  thousand  dol- 
lars each,  dated  November  17,  1877,  payable  to  his  own  order, 
with  interest  annually,  and  already  accepted  by  the  treasurer 
of  the  town. 

On  the  17th  of  January,  1879,  the  defendant  indorsed  one 
year's  interest  upon  each  of  the  orders,  and  indorsed  and  de- 
livered the  orders  to  the  plaintiff  for  value,  and  in  good  faith, 
both  parties  believing  them  to  be  legal  obligations  of  the  town. 

The  orders  have  been  held  by  this  court  as  issued  without 
authority  from  the  town,  and  therefore  of  no  binding  validity 
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upon  it.  The  plaintiflf  sues  in  assumpsit  to  recover  the  con-^ 
Bideration  that  he  paid  the  defendant  for  the  orders,  as  monejr 
had  and  received,  and  interest. 

Town  orders,  although  not  commercial  paper  to  the  extent 
that  transfer  to  an  innocent  holder  shuts  out  equitable  de- 
fenses, may  be  negotiable  in  form,  and  become  transferable 
under  the  same  rules  of  law  that  would  be  applicable  to  com- 
mercial paper:  Parsons  v.  Monmouth,  70  Me.  262. 

The  indorsment  of  a  note  is  a  new  contract.  The  indorser 
engages  that  the  note  shall  be  paid  according  to  its  tenor; 
that  is,  upon  proper  presentment,  demand,  and  notice;  he^ 
engages  that  it  is  genuine  and  the  legal  obligation  that  it- 
purports  to  be,  and  that  he  has  title  to  it,  and  a  right  to  in- 
dorse it:  Story  on  Promissory  Notes,  sec.  135;  Daniel  oa 
Negotiable  Instruments,  sec.  669;  State  Bank  v.  Fearing,  1& 
Pick.  533;  28  Am.  Dec.  265;  Prescott  Bank  v.  Caverly,  7  Gray, 
217;  66  Am.  Dec.  473. 

All  engagements  of  the  indorser,  except  payment,  condi- 
tioned upon  demand  and  notice,  and  possibly  the  validity  of 
the  note  when  it  is  voidable  only,  are  absolute  warranties,  and 
not  dependent  upon  any  condition  whatever.  If  the  not& 
transferred  by  indorsement  be  a  forgery,  or  absolutely  void 
for  any  other  reason,  the  indorser  may  be  sued  for  the  original 
consideration  paid  him,  or  he  may  be  held  as  a  party  without 
demand  and  notice:  Daniel  on  Negotiable  Instruments,  secs^ 
669,  675,  1113;  Parsons  on  Notes  and  Bills,  444;  Copp  v.  Mc- 
Dugall,  9  Mass.  1;  Burrill  v.  Smith,  7  Pick.  291. 

The  indorsement  and  transfer  by  the  payee  of  a  dishonored 
promissory  note  for  value  must  create  all  the  engagements 
on  the  part  of  the  indorser  that  an  indorsement  of  the  note 
before  maturity  would  create,  except  as  to  demand  and  notice. 
To  charge  the  indorser  of  a  dishonored  note,  demand  and  no- 
tice  are  required  within  a  reasonable  time  after  the  indorse- 
ment. The  indorsement  in  such  case  is  like  the  indorsement 
of  the  demand  note  of  the  maker  of  that  date,  or  the  drawing 
of  a  bill  upon  the  maker  of  the  note  payable  to  the  transfereer 
Greely  v.  Hunt,  21  Me.  455;  Hunt  v.  Wadleigh,  26  Me.  271;  4S 
Am.  Dec.  108;  Sanborn  v.  Southard,  25  Me.  409;  43  Am.  Dec. 
288;  Goodwin  v.  Davenport,  47  Me.  112;  74  Am.  Dec.  478;  ^ 
Parsons  on  Notes  and  Bills,  13. 

The  plaintifiF  has  elected  to  sue  for  the  consideration  that 
he  paid  the  defendant  for  the  worthless  orders.  The  plaintifiT 
has  already  recovered  from  the  town,  by  an  action  for  money 


472  Thurlow  v.  Warren.  [Maine, 

•had  and  received,  brought  in  the  defendant's  name,  the  part 
of  the  money  defendant  loaned  upon  the  order  that  went  to 
the  use  of  the  town.  This  sum  the  plaintiff  must  deduct  fron 
the  anioun'  that  he  paid  the  defendant  for  the  orders,  and 
have  judgment  for  the  balance,  and  interest. 

Defendant  defaulted.    Damages  to  be  assessed  at  nisiprivs. 

Township  Order  is  not  a  Negotiablb  Instrument  in  Pennsylvania, 
so  as  to  entitle  the  holder  to  bring  suit  thereon  in  his  own  name:  Totmship 
<if  Snyder  v.  Bovcdrd,  122  Pa.  St.  442;  9  Am.  St.  Rep.  118. 

Order  Drawn  on  the  County  Superintendent  by  School  Trustees 
is  not  a  negotiable  instrument  in  the  sense  that  an  innocent  holder  for  value 
is  protected  against  infirmities  in  its  origin:  Shakeapear  v.  Smith,  77  Cal.  638; 
11  Am.  St  Rep.  327. 

Indorsers  of  Forged  Negotiable  Paper  are  liable  to  subsequent  hold- 
ers, without  presentment  for  payment  or  notice  of  uon-payment:  Turnbull 
r.  Bov/yar,  40  N.  Y.  456;  100  Am.  Dec.  62a 


Thurlow  v.  Warren. 

[82  Maine,  164.] 
BxEMPTiOK  TROM  EXECUTION.  —  PARTNERS  are  not  entitled  to  hare  any  of 
the  partnership  property  set  aside  as  exempt  from  execution. 

E.  P.  Spofford,  for  the  plaintiffs. 
O.  M.  Warren^  for  the  defendant. 

Virgin,  J.  Replevin  of  a  "  pair  of  oxen,"  by  a  partnership 
duly  adjudged  insolvent,  against  the  assignee  of  the  estate. 
The  only  question  is,  whether  the  oxen  owned  by  the  firm 
were  exempt  from  attachment  and  seizure  on  execution. 

Whether  the  particular  business  of  the  partnership  was  such 
as  required  the  use  of  oxen  does  not  appear.  But  even  assum- 
ing that  the  "  pair  of  oxen  "  replevied  to  have  been  (in  the 
language  of  R.  S.,  c.  81,  sec.  62,  cl.  7)  "  a  pair  of  working  cat- 
tle "  actually  used  in  and  about  the  firm's  business,  we  are  of 
opinion  that  they  were  not  exempt.  Joint  debtors  are  not 
■within  the  letter  of  the  statute.  The  language  of  the  whole 
ten  clauses  of  the  Revised  Statutes,  chapter  81,  section  62, 
specifying  the  property  exempted,  is  predicated  upon  the  idea 
that  the  beneficiary  is  an  individual.  Exemption  therein  pro- 
Tided  is  recognized  as  the  privilege  of  an  individual,  and  not 
of  a  firm  or  other  joint  association  or  corporation.  No  sugges- 
tion of  partnership  or  other  joint  ownership  appears  in  the 
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statute.  The  single  "debt<:>r,"  "he,"  "himself,"  and  "his 
family  "  are  the  terms  adopted.  The  clause  under  which  this 
case  falls  provides,  "  If  he  has  more  than  one  pair  of  working 
cattle,  he  may  elect,"  etc.,  with  several  like  uses  of  the  singu- 
lar pronoun:  R.  S.,  c.  81,  sec.  62,  cl.  7.  It  would  seem,  there- 
fore, that  the  property  which  can  claim  exemption  from  writ 
and  execution  must  be  owned  in  severalty,  and  not  jointly. 

The  various  insuperable  difficulties  in  attempting  to  apply 
exemption  to  the  property  of  a  partnership  are  very  clearly 
pointed  out  in  Pond  v.  Kimball,  101  Mass.  105. 

Moreover,  although  in  some  jurisdictions  the  contrary  view 
is  taken,  still  the  great  weight  of  deliberate  and  well-consid- 
ered cases  holds  that  individual,  and  not  partnership,  property 
is  exempt:  Pond  v.  Kimball,  101  Mass.  105;  Bonsall  v.  Comly, 
44  Pa.  St.  442;  Guptil  v.  McFee,  9  Kan.  30;  In  re  Handlin,  3 
Dill.  290;  Russell  v.  Lennon,  39  Wis.  573;  20  Am.  Rep.  60; 
overruling  Oilman  v.  Williams,  7  Wis.  336;  76  Am.  Dec.  219, 
cited  by  the  plaintiff;  Parsons  on  Partnership,  314.  Hence, 
in  accordance  with  the  agreement  of  the  parties,  the  entry 
must  be,  judgment  for  defendant  for  two  hundred  dollars,  and 
interest  from  date  of  writ,  with  full  costs. 

Exemption  from  Execution  —  Partnershif  Property.  —  Partners  can- 
not claim  as  exempt  from  execution  any  partnership  assets:  State  ex  reL 
BUUngaley  v.  Spencer,  64  Mo.  355;  27  Am.  Rep.  244,  and  particularly  note 
246-250;  Cmoan  v.  Creditors,  77  Cal.  403;  11  Am.  St.  Rep.  294,  297.  Com- 
pare CovUk  V.  Bentley,  76  Mich.  248;  15  Am.  St.  Rep.  312. 


KiNGSLEY  V.  McFarland. 

[82  Maine,  231.  J 
Fixtures.  —  Buildinos  Placed  on  Land  by  One  in  Possession  thersot 
UNDER  A  Contract  of  Purchase  become  a  part  of  the  realty,  in  the  ab- 
sence of  any  agreement  to  the  contrary  made  with  the  owner  of  the 
land,  and  the  latter  is  entitled  to  recover  them  from  one  who  took  a 
chattel  mortgage  thereof  from  the  person  so  in  possession,  with  fall  no- 
tice of  all  the  circnmstances. 

Wiswell,  King,  and  Peters,  for  the  plaintiff. 

O.  P.  Button,  for  the  defendants. 

Virgin,  J.  Writ  of  entry  to  obtain  possession  of  a  certain 
parcel  of  land  at  Bar  Harbor,  with  the  buildings  thereon,  com- 
prising a  two-story  dwelling-house  and  stable.  The  defend- 
ants do  not  contest  the  plaintiff's  title  and  right  of  possession 
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of  the  land,  but  claim  that  the  buildings  are  personal  prop- 
erty, the  defendant  Phillips's  alleged  title  being  under  a  mort- 
gage from  the  other  defendant. 

A  careful  examination  of  the  reported  evidence  satisfies  us 
of  the  following  facts:  The  plaintiff,  owning  the  land  in  ques- 
tion, in  the  early  part  of  1888  orally  agreed  to  sell  it  for  six 
thousand  dollars  to  McFarland,  who  agreed  to  pay  that  sum 
therefor,  and  to  move  thereon  the  L  of  a  certain  hotel,  and 
make  it  into  a  boarding-house;  and  then,  upon  receiving  a 
deed  from  the  plaintiff,  McFarland  was  to  give  back  a  mort- 
gage to  secure  the  payment  of  the  whole  purchase-money. 
Under  this  agreement,  McFarland  entered  into  possession. 
The  L  was  moved  on,  some  fifteen  feet  added  thereto,  and  fin- 
ished off  into  a  boarding-house,  with  a  piazza  extending  the 
entire  length  of  one  side  and  across  one  end.  Like  most  of  the 
buildings  there,  this  one  rested  on  fifty  cedar  posts,  was  boarded 
down  into  the  ground,  and  connected  with  the  sewers  and  water- 
pipe.      A  stable  was  also  erected,  standing  on  stone  piers. 

McFarland  hired  money  of  his  co-defendant,  Phillips,  with 
which  to  purchase  and  move  the  L,  and  for  security  gave  him 
a  chattel  mortgage  thereof,  dated  March  8,  1888,  and  recorded 
March  10th.  As  to  the  location  of  the  L  when  the  mortgage  was 
given,  the  evidence  is  somewhat  conflicting.  McFarland  testi- 
fies that  it  was  given  "before  the  L  was  started";  Phillips, 
"  while  it  was  in  process  of  moving."  But  the  mortgage  itself 
describes  the  building  as  then  on  the  land  in  question,  and 
the  disinterested  witness.  Lord,  called  to  the  premises  on 
March  4th,  by  McFarland,  to  estimate  the  cost  of  completing 
the  building,  testifies  that  on  March  4th  (four  days  before  the 
date  of  the  mortgage)  "  the  building  was  on  the  land  as  it  is 
now,  all  moved."  In  May,  after  the  stable  was  erected,  Mc- 
Farland mortgaged  it  as  a  chattel  to  Phillips.  Our  conclusion 
is,  that  the  house  was  mortgaged  after  it  was  on  the  land. 

It  is  undisputed  that  Phillips  knew  that  the  L  was  to  be 
moved  onto  the  lot  when  McFarland  purchased  it,  and  evi- 
dently understood,  as  did  the  other  parties,  the  purpose  and 
object  of  the  removal. 

Under  these  circumstances,  we  can  have  no  doubt  that  these 
buildings  became  a  part  of  the  realty,  and  could  neither  be  at- 
tached nor  mortgaged  as  the  personal  property  of  McFarland, 
against  the  objections  of  the  plaintiff;  for,  generall}',  buildings 
of  a  permanent  character  are  a  part  of  the  realty,  and  belong 
to  the  owner  of  the  land  on  which  they  stand:  Milton  v.  Colby,  5 
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Met.  78,  81;  Howard  v.  Fessenden,  14  Allen,  124, 128;  Westgate 
V.  Wixon,  128  Mass.  304,  306.  They  can  be  held  by  another  as 
personal  property,  with  the  right  of  removal  only  under  some 
agreement  with  the  owner  of  the  land.  If  erected  voluntarily, 
and  without  any  contract,  express  or  implied,  with  the  land- 
owner that  they  shall  not  become  part  of  the  realty,  but  shall 
remain  personal,  they  become  part  of  the  realty,  and  belong  to 
the  owner  of  the  soil:  Hinkley  etc.  Co.  v.  Black,  70  Me.  473, 
481,  and  cases  there  cited.  There  is  no  pretense  of  any  ex- 
press agreement  on  the  part  of  the  plaintiff  that  the  buildings 
were  to  remain  the  personal  property  of  McFarland.  He  was 
not  like  a  stranger,  without  any  interest  in  the  land,  who 
erects  buildings  on  the  land  of  another  with  the  latter's  con- 
sent, from  which  might  readily  be  implied  an  understanding 
that  they  could  be  sold  or  removed  by  the  builder:  Osgood  v. 
Howard,  6  Me.  452;  20  Am.  Dec.  322;  Russell  v.  Richards,  10 
Me.  429;  25  Am.  Dec.  254;  Pullen  v.  Bell,  40  Me.  314,  as  ex- 
plained in  Lapham  v.  Norton,  71  Me.  86,  87.  But  on  the  con- 
trary, he  was  in  possession  under  an  agreement  to  purchase, 
having  an  equitable  interest  therein,  therefore,  and  the  plain- 
tiff was  to  convey  to  him  the  land  under  certain  conditions; 
and  the  relations  of  the  parties  were  not  such  as  that  the  law 
would  imply  any  agreement  that  the  buildings  were  to  remain 
personal  property:  Westgate  v.  Wixon,  128  Mass.  304.  Both 
parties  evidently  contemplated  the  completion  of  the  contract, 
and  McFarland  intended  the  buildings  as  an  improvement 
upon  the  land  which  he  expected  to  own,  and  the  plaintiff  as 
additional  security  of  the  purchase-money  of  the  land  which 
he  expected  to  convey:  Lapham  v.  Norton,  71  Me.  83. 

As  Phillips  made  advances  on  the  L  with  full  knowledge 
of  what  use  was  to  be  made  of  it,  and  took  a  mortgage  after  it 
was  made  a  part  of  the  realty,  we  think  his  mortgage  cannot 
avail  him.     And  the  same  principle  applies  to  the  stable. 

Judgment  for  the  plaintiff,  for  premises  described  in  the 
writ,  including  the  buildings. 

FrxTUBBS  AS  BETWEEN  Vbndor  AND  Vendbb.  —  Buildings  and  structures 
attached  to  land  by  one  in  the  possession  thereof  under  a  contract  of  purchase, 
where  he  fails  to  perform  his  part  of  the  contract  and  acquire  title,  are  park 
of  the  realty,  and  cannot  be  removed  by  him:  Hinkley  etc  Co.  v.  Black,  70 
Me.  473;  35  Am.  Rep.  346,  and  foot-note.  But  it  has  been  otherwise  decided 
where  the  vendor,  the  vendee  not  being  in  fault,  repudiated  an  oral  contract 
of  sale,  and  took  possession  of  a  house  erected  upon  the  land  by  the  vendee: 
Watere  v.  Heuber,  16  Neb.  99;  49  Am.  Rep.  710. 
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Habb  V.  McIntirb. 

[82  Maink,  240.] 

Construction  of  Statute.  —  Statute  enacting  that  persons  engaged  in 
blasting  rocks  shall  before  each  explosion  give  seasonable  notice  thereof, 
BO  that  all  persons  or  teams  approaching  shall  have  time  to  retire  to  a 
safe  distance,  and  that  whoever  violates  the  law  is  liable  for  all  dam- 
ages caused  by  the  explosion,  does  not  give  a  remedy  to  workmen  em- 
ployed in  the  quarry,  but  was  designed  only  for  the  protection  of  persons 
who,  not  being  engaged  in  or  about  the  quarry,  and  being  therefore  igno- 
rant of  their  proximity  to  danger,  are  in  need  of  warning  to  retire  to  a 
place  of  safety. 

A  Servant  is  Answerable  to  a  Fellow-servant  Injured  by  his 
Negligence.  —  Where  two  or  more  persons  are  engaged  in  the  same 
general  business  of  a  common  employer,  in  which  their  mutual  safety  de- 
pends somewhat  upon  the  care  exercised  by  them  respectively,  each  owes 
to  the  other  a  duty,  resulting  from  their  relation  of  fellow-servants,  to 
exercise  such  care  in  the  prosecution  of  their  work  as  men  of  ordinary 
prudence  use  in  like  circumstances,  and  he  who  fails  in  that  respect  is 
responsible  for  the  resulting  physical  injury  to  his  fellow-servant. 

Action  by  a  stone-cutter  against  a  ledge-man  in  charge  of 
blasting.  The  plaintiff  claimed  that  he  had  sustained  injuries 
by  reason  of  a  blast  fired  by  the  defendant,  in  a  granite  quarry, 
of  which  blast  the  defendant  gave  no  notice. 

/.  E.  Moore,  for  the  plaintiff. 

C.  E.  Littlefield,  for  the  defendant. 

Virgin,  J.  An  action  by  one  workman  in  a  granite  quarry, 
against  his  fellow-workman,  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  a  rock  thrown  from  a 
blast  discharged  by  the  defendant.  The  case  comes  up  on  a 
report  of  the  evidence;  and  if  the  action  is  maintainable,  it  is 
to  stand  for  trial  for  the  assessment  of  damages. 

The  action  is  founded  on  the  Revised  Statutes,  chapter  17, 
sections  23  and  24,  the  material  provisions  of  which — in- 
cluding the  words  in  brackets,  found  in  the  original  act  of 
1852,  chapter  257  —  are  as  follows:  — 

"  23.  Persons  engaged  in  blasting  lime  rock  or  other  rocks 
shall,  before  each  explosion,  give  seasonable  notice  thereof,  so 
that  all  persons  or  teams  [that  may  be]  approaching  shall 
have  [a  reasonable]  time  to  retire  to  a  safe  distance  from  the 
place  of  said  explosion. 

"  24.  Whoever  violates  the  preceding  section  ....  is  liable 
for  all  damages  caused  by  an  explosion  [when  seasonable  no- 
tice thereof  was  not  given];  and  if  the  persons  engaged  in 
blasting  rocks  are  unable  to  pay,  or  after  judgment  and  execu- 
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tion  avoid  payment  by  the  poor  debtor's  oath,  the  owners  of 
the  quarry  in  whose  employment  they  were  are  liable  for  the 
same." 

Is  this  statutory  remedy  intended  to  apply  to  workmen  in 
quarries? 

A  literal  construction  of  the  words  "all  persons"  would 
doubtless  include  them.  Still,  when  read  in  connection  with 
the  other  clauses  of  the  statute,  we  do  not  think  the  legisla- 
ture so  intended.  "  Persons  that  may  be  approaching  "  seem 
rather  intended  to  apply  to  those  only  who  are  not  engaged  in 
and  about  the  quarry,  and  who,  therefore,  being  ignorant  of 
their  proximity  to  danger,  are  seen  coming  within  the  danger 
line,  instead  of  including  with  them  such  persons  also  as  are 
constantly  engaged  there,  and  have  personal  knowledge  of 
what  is  taking  place  there.  That  clause  apparently  limits 
the  remedy  to  such  outsiders  as  might  unsuspectingly  be  ap- 
proaching within  the  possible  range  of  the  blast,  and  the  object 
of  the  "  seasonable  notice  "  to  them  is,  *'  so  that  they  and  their 
teams  may  have  a  reasonable  time  to  retire  to  a  safe  distance." 

Moreover,  if  the  real  intention  of  these  provisions,  derived 
from  their  language  alone,  left  any  doubt  on  this  question,  it 
is  entirely  removed  by  the  further  consideration  that  the 
other  construction  would  make  it  in  derogation  of  the  com- 
mon law;  and  to  warrant  such  a  result  the  intention  should 
be  clearly  expressed:  Dwelly  v.  Dwelly^  46  Me.  377;  Carle  v. 
Bangor  etc.  Canal  &  R.  R.  Co.,  43  Me.  269. 

By  the  universally  acknowledged  rule  of  common  law, 
when  an  employee  of  age  and  intelligence  enters  another's 
service,  he  is  presumed  to  understand,  and  therefore,  as  be- 
tween himself  and  his  employer,  and  in  the  absence  of  any 
agreement  to  the  contrary,  to  assume  all  the  ordinary 
risks  incident  thereto,  and  to  measurably  predicate  his  wages 
upon  the  extent  of  the  perils  he  is  to  encounter  and  assume, 
among  which  are  those  which  he  knows  are  more  or  less 
likely  to  occur  through  the  occasional  negligence  of  his  co- 
employee.  And  as  it  is  utterly  impracticable  for  the  employer 
to  absolutely  prevent  such  negligence,  and  the  best  thing  he 
can  do  in  that  direction  is  to  employ  such  prudent  workmen 
as  are  least  likely  to  act  negligently,  therefore,  if  he  has  used 
proper  care  in  respect  of  their  selection,  the  employer  is  not 
responsible  to  any  one  of  them  for  an  injury  resulting  from 
the  negligence  of  any  other.  But  if  the  statute  in  question 
is  intended   to  include  workmen  in  quarries,  then  this  long- 
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established  salutary  rule  of  the  common  law  is  thereby  re- 
versed; for  the  statute  expressly  makes  the  employers  liable 
for  an  injury  occasioned  by  the  negligence  of  a  fellow-servant, 
if  the  one  who  causes  it  is  unable  to  pay,  or  avoids.  If  such 
a  radical  change  of  the  law  governing  the  duties  and  liabil- 
ities of  employers  to  their  employees  had  been  in  the  mind  of 
the  legislature,  we  think  the  law-makers  would  have  clearly 
and  directly  expressed  such  intention,  and  even  not  limited 
it  to  workmen  in  quarries,  but  extended  it  to  other  kinds  of 
business  involving  more  or  less  danger,  and  in  which  large 
numbers  of  employees  are  engaged. 

This  view  finds  apposite  illustration  in  a  decision  of  this 
court  construing  a  statute  defining  the  liability  of  railroad 
companies.  Chapter  81  of  the  Revised  Statutes  of  1841,  after 
providing  for  the  erection  of  sign-boards  and  gates,  and  station- 
ing agents  at  crossings  and  fixing  penalties  for  non-compliance 
therewith,  continued  as  follows:  "Every  railroad  corporation 
shall  be  liable  for  all  damages  sustained  by  any  person  in 
consequence  of  any  neglect  of  the  provisions  of  the  foregoiiig 
section  or  of  any  other  neglect  of  any  of  their  agents,  or  by 
any  mismanagement  of  their  engines,  in  an  action  on  the 
case  by  the  person  sustaining  such  damages":  R.  S.  1841, 
c.  81,  sec.  21.  In  an  action  by  an  employee  against  a  rail- 
road company  to  recover  damages  for  an  injury  caused 
by  another  employee  the  court,  in  deciding  that  the  statute 
did  not  apply,  says:  "  Notwithstanding  the  literal  con- 
struction of  the  statute  might  entitle  a  servant  to  recover  for 
injuries  occasioned  by  the  fault  of  a  fellow-servant,  still 
such  a  construction  is  wholly  inadmissible.  Statutes,  unless 
plainly  to  be  otherwise  construed,  should  receive  a  construc- 
tion not  in  derogation  of  the  common  law";  and  after  express- 
ing the  opinion  that  the  statute  was  not  intended  to  change 
the  nature  of  contracts  between  such  corporations  and  their 
servants,  the  court  continues:  "  If  such  had  been  the  inten- 
tion, we  think  it  would  have  been  more  plainly  or  directly 
expressed.  The  words  '  any  person '  must  be  limited  in 
their  application  to  such  persons  as  were  not  servants  of  the 
corporation,  leaving  such  servants,  who  are  presumed  to  have 
arranged  their  compensation  with  their  eyes  open,  and  to  have 
assumed  the  relation  with  all  its  ordinary  dangers  and  risks, 
without  any  remedy  against  the  corporation,  for  such  injuries 
as  may  be  incident  to  the  service  they  have  engaged  to  per- 
•forrn  ":  Carle  v.  Bangor  etc.  Canal  &  R.  R.  Co.,  43  Me.  269. 
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Can  the  action  be  maintained  at  common  law? 

Some  of  the  elementary  writers  seem  inclined  to  the  opinion 
that  one  servant  is  not  liable  to  a  fellow-servant  for  negligence: 
Wharton  on  Negligence,  sec.  245;  Wood  on  Master  and  Ser- 
vant, sec.  325.  To  maintain  his  action,  the  plaintiff  must 
prove  some  contract  or  obligation,  from  which,  in  legal  con- 
templation, arises  a  duty  the  breach  whereof  is  alleged  against 
the  defendant,  or  facts  establishing  such  a  relation  between 
himself  and  the  defendant  that  such  a  duty  will  thence  re- 
sult,— together  with  a  breach  thereof:  Broom's  Commentaries, 
670. 

There  is  no  subsisting  contract  between  fellow-servants,  and 
neither  receives  any  compensation  from  the  other.  Neither  is 
a  party  to  or  has  any  interest  or  privity  in  the  other's  contract 
with  their  common  master.  Their  separate,  independent  con- 
tracts with  him  are  only  material  as  showing  that  they  are 
individually  rightfully  on  the  premises,  and  engaged  in  the 
performance  of  their  service  there.  The  action  cannot  there- 
fore be  founded  on  any  contract,  but  if  at  all,  on  the  defend- 
ant's misfeasance,  which,  even  if  it  could  be  deemed  a  breach 
of  his  contract  with  his  master,  would  not  for  that  reason 
exempt  him  from  liability  to  others  injured  thereby,  provided 
such  misfeasance  was  a  violation  of  a  duty  springing  from 
the  relation  between  them.  And  we  are  of  opinion  that  where 
two  or  more  persons  are  engaged  in  the  same  general  business 
of  a  common  employer,  in  which  their  mutual  safety  depends 
somewhat  upon  the  care  exercised  by  them  respectively,  each 
owes  to  the  other  a  duty,  resulting  from  their  relation  of  fel- 
low-servants, to  exercise  such  care  in  the  prosecution  of  their 
work  as  men  of  ordinary  prudence  usually  use  in  like  circum- 
stances; and  he  who  fails  in  that  respect  is  responsible  for  a 
resulting  personal  injury  to  his  fellow-servant.  Such  a  lia- 
bility would  necessarily  have  a  salutary  influence  in  inducing 
care  on  their  part. 

The  great  weight  of  authority  lies  in  this  direction.  Thus 
where  the  plaintiflT  sued  a  railroad  company  to  recover  dam- 
ages for  the  death  of  her  husband,  one  of  its  employees, 
killed  by  the  negligence  of  one  of  the  defendants'  engine- 
drivers,  Barons  Pollock  and  Huddleston,  while  they  ex- 
empted  the  company  because  the  death  was  caused  by  a 
fellow-servant,  said:  "It  is  clear  that  an  action  would  well 
lie  against  the  driver  of  the  engine,  by  whose  negligent  act  the 
death  was  occasioned  -':  Swainson  v.  North  E.  Ry  Co.^  h.  R. 
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3  Ex.  D.  341,  343.  A  like  dictum  was  made  by  Baron  Al- 
derson  in  Wigget  v.  Fox,  11  Ex.  832,  839,  and  by  Baron 
Bramwell  in  Degg  v.  Midland  Ry  Co.,  1  Hurl.  &  N.  773,  780. 
And  it  has  been  directly  adjudicated  in  Wright  v.  Roxburgh^ 
2  Ses.  Cas.  S.,  3d  series,  748;  Hinds  v.  Harbou,  58  Ind.  121; 
Hinds  V.  Overacher,  66  Ind.  547;  32  Am.  Rep.  114;  GriffiiU 
V.  Wolfram,  22  Minn.  185;  and  in  Osborne  v.  Morgan,  130  Mass. 
102,  39  Am.  Rep.  437,  which  last  case  expressly  overrules 
Albro  V.  Jaquith,  4  Gray,  99;  64  Am.  Dec.  56.  The  contrary 
doctrine  "is  not  only  destitute  of  sense,"  says  the  eminent  au- 
thor of  Thompson  on  Negligence,  ''but  it  involves  the  mon- 
strous conclusion  that  one  servant  owes  no  duty  of  exercising 
care  to  avoid  injury  to  his  fellow-servant ":  2  Thompson  on 
Negligence,  1062;  see  also  Addison  on  Torts,  sec.  245;  Shear- 
man and  Redfield  on  Negligence,  sec.  144. 

Facts:  In  September,  1882,  the  defendant,  a  quarry-man  of 
twelve  years'  experience,  was  engaged  in  opening  a  new  place 
in  the  quarry,  by  blasting  off  the  outside  layer  of  soft  stone  so 
as  to  uncover  those  fit  for  use  which  lay  beneath  in  sheets 
about  two  feet  thick.  He  sank  his  first  hole  fifteen  inches 
deep  in  the  front  edge  of  the  top  layer,  and  charged  it  with  "a 
little  more  than  half  a  pound  of  powder."  Next  north  was  a 
table-rock  six  or  seven  feet  high.  South,  southeast,  and  south- 
west of  this  place  of  blasting  were  two  tiers  of  long,  narrow 
sheds  extending  easterly  and  westerly,  seven  or  eight  feet 
high,  divided  into  bands,  where  quarried  rocks  were  shaped 
and  dressed.  These  sheds  had  narrow  doors  in  each  end,  for 
ingress  and  egress,  with  two  sets  of  doors  on  their  north  and 
south  sides,  the  lower  ones  two  and  a  half  feet  wide,  and  so 
constructed  as  to  be  taken  out,  and  the  upper  ones  three  and 
one  half  feet  wide,  hung  at  their  upper  edges  by  hinges,  and 
were  opened  by  being  swung  upward. 

The  plaintiff  was  a  quarry-man  and  stone-cutter.  He  had 
cut  stone  there  in  May  and  June,  and  after  working  July  and 
August  in  the  crew  of  one  who  then  had  charge  of  blasting, 
he  returned  to  cutting  again  in  September,  when  he  was  en- 
gaged in  the  extreme  west  end  of  shed  No,  3,  265  feet  south 
of  the  place  of  blasting.  The  north-side  doors  —  toward  the 
blast  —  were  closed  to  keep  out  the  north  wind,  while  the 
upper  south  door  was  open,  and  the  lower  one  closed.  When 
the  blast  exploded,  a  piece  of  rock  weighing  about  ten  pounds 
came  through  the  north  wall  of  the  shed,  above  the  closed 
upper  door,  and  hit  the  plaintiff's  back,  while  in  a  stooping 
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attitude,  and  thence  out  of  the  south  open  door  to  an  iron  rail^ 
where  it  broke. 

The  injury  caused  by  this  rock  is  the  foundation  of  the  ac- 
tion; and  the  particular  complaint  is,  that  no  notice  was  giveik. 
to  the  plaintiff  previous  to  the  firing  of  the  blast. 

A  careful  examination  of  the  mass  of  evidence  reported  sat- 
isfies us  that  the  general  notice  usually  given  when  a  small 
blast  is  to  take  place  was  seasonably  given,  to  wit,  a  cry  of 
"  fire  "  three  times,  made  with  short  intervals  of  time  between 
them,  before  applying  the  fire,  and  that  the  explosion  did  not 
take  place  for  several  minutes  thereafter.  It  also  appears  that 
when  heavy  blasts,  which  seldom  occur,  with  twenty-five  to 
fifty  pounds  of  powder,  are  made,  the  custom  is  to  send  word* 
to  the  several  sheds.  Frequently,  when  light  blasts  are  fired,, 
many  workmen,  on  hearing  the  alarm,  go  into  the  sheds  for 
protection,  and  those  already  in  remain,  and  hence  has  growik 
up  a  sort  of  careless  feeling  of  security  on  their  part. 

The  plaintiff  and  some  others  in  the  same  shed  testify  that 
they  heard  no  alarm,  accounted  for,  perhaps,  by  reason  of  the 
din  of  their  hammers,  and  the  fact  that  the  doors  on  the  side 
next  to  the  blast  were  closed.  Still,  others  in  the  same  direc-^ 
tion,  and  much  farther  away,  distinctly  heard  it. 

But  we  think  the  plaintiff  mistook  his  form  of  remedy,  and' 
that  the  real  fault  of  the  defendant  was  not  in  failing  to  give 
sufficient  notice,  but  in  not  sufficiently  covering  the  blast.  It 
is  absurd  to  say  that  rocks  from  a  blast  properly  covered  will 
fly  as  did  those  which  rained  down  upon  shed  3,  one  of  which 
went  through  its  board  wall.  The  gross  carelessness  of  such 
omission  appears  upon  its  face, — res  ipsa  loquitur.  But  there 
is  no  such  claim  in  the  declaration,  and  evidence  thereof  wa& 
therefore  excluded.  Neither  is  there  any  allegation,  in  terms. 
of  negligence  on  the  part  of  the  defendant,  or  due  care  on  the 
part  of  the  plaintiff.  We  are  of  opinion,  therefore,  that  thi» 
action  is  not  maintainable. 

Plaintiff  nonsuited.  

Onb  Servant  n  Amswbrablb  to  hu  Fbllow-sbbvamt  for  injuries  oco»- 
lioned  by  his  aegligenoa:  Note  to  Albro  ▼.  Jaqtdth,  64  Am.  Deo.  68-60. 
Am.  gr.  Bw..  vol.  XVU. — U 
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DoLLOPP  V.  Phcenix  Insurance  Company. 
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Insuranob  —  Forfeiture  for  Falsb  Swearing.  —  Though  the  actual  loss, 
truly  stated  in  the  proof  of  losses,  exceeded  the  whole  amount  of  the  in- 
surance, a  knowingly  and  purposely  false  statement,  under  oath,  of  other 
pretended  losses,  will  destroy^plaintiff's  claim  for  his  actual  loss,  under  a 
policy  containing  a  stipulation  that  "  any  fraud,  or  attempted  fraud,  or 
false  swearing  on  the  part  of  the  assured  shall  cause  the  forfeiture  of  all 
claims  uuder  this  policy." 

Insurance.  —  Fraud  in  Ant  Part  of  a  Formal  Statement  of  Losses 
taints  the  whole.  Thus  corrupted,  it  should  be  wholly  rejected,  and  the 
suitor  left  to  repent  that  he  has  destroyed  his  actual  claim  by  his  false 
swearing. 

Insurance  —  Construction  of  Statute.  —  A  statute  enacting  that  imma- 
terial and  innocent  misstatements  shall  not  avoid  a  policy  of  insurance  re- 
fers to  statements  made  in  procuring  the  policy,  and  does  not  relieve 
the  assured  from  a  forfeiture  incurred  by  his  knowingly  making  a  false 
statement,  under  oath,  in  his  proofs  of  loss. 

E.  W.  Whitehousey  for  the  plaintiflf. 

Baker,  Baker,  and  Cornish,  for  the  defendanta. 

Emery,  J.  The  plaintiff  procured  of  the  defendant  insur- 
ance company  a  policy  of  fire  insurance  for  two  thousand  dol- 
lars upon  his  home  buildings  and  contents,  each  building 
being  separately  valued,  and  the  contents  also  having  a  sepa- 
rate valuation.  The  policy  of  insurance  contained  the  follow- 
ing stipulation:  "  Any  fraud,  or  attempt  at  fraud,  or  false 
Bwearing  on  the  part  of  the  assured  shall  cause  a  forfeiture  of 
all  claims  uuder  this  policy,"  The  buildings  and  contents 
were  consumed  by  fire,  and  the  plaintiff,  as  required  by  the 
policy  and  also  by  statute  (R.  S.,  c.  49,  sec.  21),  notified  the 
company  of  the  loss,  and  delivered  to  them  a  written  state- 
ment on  oath,  purporting  to  be  a  particular  account  of  the  loss 
and  damage.  In  this  instrument,  called  "  proof  of  loss,"  the 
plaintiff,  as  the  jury  have  found,  knowingly  and  purposely 
made  false  statements,  on  oath,  of  some  pretended  losses 
which  he  did  not  in  fact  sustain. 

He  contended,  however,  that  his  actual  losses,  throwing  out 
his  pretended  losses,  exceeded  the  whole  amount  of  the  policy, 
and  that  consequently  the  defendant  company  were  not  and 
could  not  be  harmed  by  his  false  statement  of  additional 
losses,  and  should  pay  him  his  actual  loss. 

His  argument  was,  that  these  false  statements  of  additional 
losses  did  not  increase  the  risk  or  the  liability  of  the  com- 
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pany;  that  the  true  statements  showed  a  loss  of  over  two 
thousand  dollars,  and  hence  the  false  statements  did  no  fraud 
nor  harm.  The  presiding  justice  overruled  this  contention, 
and  instructed  the  jury  to  the  opposite  effect.  The  verdict 
being  against  him,  the  plaintiff  excepted,  and  his  exceptions 
present,  substantially,  this  question:  When  the  actual  losses, 
truly  stated  in  a  proof  of  loss,  exceed  the  whole  amount  of  the 
insurance,  will  a  knowingly  and  purposely  false  statement  on 
oath,  in  the  proof  of  loss,  of  other  pretended  losses,  destroy  the 
plaintiff's  claim  for  his  actual  losses  under  such  a  policy  as 
this? 

We  cannot  doubt  that  it  will.  The  parties  stipulated  that 
it  should.  It  is  so  provided  in  the  contract,  and  it  is  a  lawful 
provision.  The  contract  of  insurance  is  one  of  indemnity  only. 
The  sole  lawful  object  of  obtaining  a  policy  of  insurance  is  to 
secure  simple  reimbursement  for  actual  loss.  Any  purpose 
of  making  a  profit  on  the  part  of  the  assured  is  unlawful,  and 
will  vitiate  the  contract.  Such  being  the  nature  of  the  con- 
tract, it  requires  good  faith  on  the  part  of  the  assured  toward 
the  insurers.  Especially  is  this  so  in  the  adjustment  of  the 
loss  after  a  fire.  It  is  impracticable  for  the  insurers  to  acertain 
for  themselves  the  extent  of  the  losses,  particularly  where  the 
contents  of  a  dwelling-house  and  barn  are  insured,  as  in  this 
case.  The  assured  and  his  family,  or  servants,  are  usually  the 
only  persons  who  can  give  a  true  account  of  the  losses.  The 
insurers  therefore  usually,  as  in  this  policy,  require  from  the 
assured  a  detailed  statement  on  oath,  of  such  losses,  as  a  ne- 
cessary preliminary  to  the  payment  of  the  indemnity.  The 
statute  also  requires  this:  R.  S.,  c.  49,  sec.  21.  The  statute 
and  the  policy  both  make  this  statement  a  necessary  prelimi- 
nary to  a  right  of  action  on  the  policy,  and  they  both  contem- 
plate, of  course,  a  true  statement.  The  demand  of  the  statute 
and  of  the  policy  for  such  a  statement  is  addressed  to  his  con- 
science, like  a  bill  for  discovery.  When,  therefore,  he  meets 
this  demand  with  knowingly  false  statements  of  losses  he  did 
not  sustain,  in  addition  to  those  he  did  sustain,  he  ought 
to  lose  all  standing  in  a  court  of  justice  as  to  any  claim  under 
that  policy. 

The  court  will  not  undertake  for  him  the  offensive  task  of 
separating  his  true  from  his  false  assertions.  Fraud  in  any 
part  of  his  formal  statement  of  loss  taints  the  whole.  Thus 
corrupted,  it  should  be  wholly  rejected,  and  the  suitor  left  to 
repent  that  he  destroyed  his  actual  claim  by  the  poison  of  his 
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false  claim:  Cloflin  v.  Commonwealth  Ins.  Co.,  110  U.  S.  81; 
Sleeper  v.  N.  H.  F.  Ins.  Co.,  56  N.  H.  401;  Wall  v.  Howard  Ins. 
Co.,  51  Me.  32. 

We  have  not  overlooked  the  case  of  Shaw  v.  Scottish  ComH  Ins, 
Co.,  1  Fed.  Rep.  761,  where  Judge  Lowell  makes  the  distinc- 
tion contended  for  by  the  plaintiff  here.  There  the  stipula- 
tion in  the  policy  was:  *'  All  fraud  or  attempt  at  fraud,  by  false 
swearing,  etc."  Here  the  words  are:  "Any  fraud,  or  attempt 
at  fraud,  or  false  swearing,  etc."  It  might  be  that  there  harm- 
ful fraud  should  appear,  while  here  false  swearing,  by  itself, 
is  made  a  cause  for  forfeiture.  But  it  will  be  seen  that  the 
United  States  supreme  court,  in  Claflin  v.  Commonwealth  Ins. 
Co.,  110  U.  S.  81,  three  years  after  Judge  Lowell's  opinion,  con- 
sidered the  same  question,  and  decided  it  the  other  way,  hold- 
ing that  false  swearing  alone,  without  its  operating  as  a  fraud 
upon  the  company,  forfeited  the  policy. 

The  plaintiff  invokes  section  20  of  chapter  49  (the  insurance 
law),  Revised  Statutes;  but  that  does  not  rescue  him.  It  does 
not  purport  to  save  the  assured  from  the  consequences  of  his 
own  fraud.  It  simply  provides  that  immaterial  and  innocent 
misstatements  shall  not  avoid  the  policy.  If  the  statements 
called  for  in  that  section  are  material  or  fraudulent,  they  are 
fatal.  But  that  section  has  reference  only  to  statements  made 
in  procuring  the  policy  of  insurance.  It  does  not  apply  to 
statements  made  after  the  loss  in  the  proof  of  loss.  No  allusion 
was  made  to  this  statute  in  Wall  v.  Howard  Ins.  Co.,  51  Me. 
32;  but  it  is  uncertain  whether  the  decision  was  before  or  after 
the  enactment  of  the  statute.  It  was  intimated  in  Bellatty  v. 
Thomaston  M.  F.  Ins.  Co.,  61  Me.  414,  some  time  after  the  pas- 
sage of  the  statute,  that  fraud  in  the  proof  of  loss,  if  established, 
would  bar  the  suit.  While  in  Williams  v.  Phoenix  F.  Ins.  Co.^ 
61  Me.  67,  the  jury  negatived  any  fraud  or  false  swearing,  in 
the  over-valuation  of  the  goods,  it  was  assumed  that  fraud  or 
false  swearing,  if  established,  would  forfeit  all  claim  under  the 
policy. 

It  is  further  suggested  by  the  plaintiff  that  the  buildings 
having  been  separately  valued  in  the  policy,  the  insurance  on 
them  is  not  affected  by  any  false  swearing  as  to  the  personal 
property.  The  policy  of  insurance,  however,  is  an  entire, 
single  contract,  to  stand  or  fall  as  a  whole,  so  far  as  fraud 
or  false  swearing  is  concerned:  Barnes  v.  Union  M.  F.  In».  Co^ 
61  Me.  110;  81  Am.  Dec.  562. 

Exceptions  overruled. 
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In  the  Cask  of  Johnson  t.  Continental  Ins,  Co.,  39  Mich.  33,  the  company 
brought  an  action  in  assumpsit  to  recover  back  money  paid  by  it  under  a  claim 
of  loss  under  a  policy  which  contained  a  condition  to  the  effect  that  all  fraud 
or  attempted  fraud  by  false  swearing  should  work  a  forfeiture  of  all  claim 
ander  the  policy.  The  declaration,  among  other  things,  alleged  that,  after 
the  destruction  of  the  property  insured,  the  assured  knowingly  and  fraudu- 
lently made  and  gare  to  the  company,  as  evidence  of  the  loss  to  be  paid,  a 
false  and  fraadulent  statement  and  list  of  the  destroyed  property.  The  jury 
found  for  the  company,  upon  this  allegation.  Upon  appeal,  the  court  decided 
that  assumpsit  would  lie,  without  a  special  count,  at  the  suit  of  the  insurance 
company,  to  recover  back  money  paid  on  a  loss  under  a  policy  which  had  been 
made  roid  by  fraudalent  representations  as  to  the  extent  of  loss. 
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Tradb-marks.  —  Such  Wobus  and  Marks  as  by  their  own  meaning  or  by 
association  in  the  public  mind  indicate,  not  the  quality  of  an  article, 
but  its  origin  or  ownership,  the  person  by  whom  or  the  factory  in 
which  it  was  produced,  become  appropriated  in  their  use  exclusively  to 
the  originator  or  owner  of  such  articles.  No  other  person  can  lawfully 
use  them  to  designate  other  similar  articles  of  different  origin  or  owner- 
ship. 

Trade-marks.  — Naub  ob  Initials  op  the  Oriqinatob  or  Owner  op  a 
Business,  when  used  on  labels  as  trade-marks  in  the  business,  may 
thereby  acquire  a  value,  and  may  be  included  in  the  sale  of  the  business, 
■o  far,  at  least,  as  to  prevent  the  vendor  from  afterwards  using  them  in 
like  manner  on  other  similar  products,  to  the  detriment  of  the  vendee. 

Tbade-mabks.  — One  may  Sell  the  Right  to  Use  his  Own  Name  in 
connection  with  a  particular  business. 

Trade-marks.  —  One  Who  Transfers  a  Business  and  the  Good-will 
thereof,  including  trade-marks,  a  part  of  which  is  his  name  or  initials, 
and  at  the  same  time  enters  into  an  agreement  by  which  he  is  to  be  em- 
ployed  as  manager  of  the  business,  has  no  right,  on  being  discharged  as 
■nch  manager,  to  enter  upon  business  on  his  own  account  and  use  such 
trade-marks  therein. 

Trade-marks  —  Fraudulent  Use  of  Name  op  Another.  —  One  having  the 
right  to  use  a  trade-mark,  a  part  of  which  is  the  name  of  another,  who 
formerly  conducted  the  business,  must  not  so  use  it  as  to  lead  the  public 
to  believe  that  the  former  owner  still  personally  conducts  such  business; 
and  while  he  so  uses  it  equity  will  not  protect  him  against  such  former 
proprietor  who  resumes  the  use  of  his  name  in  a  like  business;  but  such 
relief  will  be  granted,  if,  before  the  complaint  is  filed,  a  change  has  been 
made  in  the  trade-mark  and  labels,  clearly  indicating  that  the  ownership 
of  the  business  has  changed,  and  that  the  successor  of  the  original  pro- 
prietor is  conducting  it.  Especially  is  this  true  if  the  improper  use  of 
the  trade-mark  was  inadvertent,  or  was  made  by  persons  for  whose  con- 
duct the  plaintiff  is  not  answerable. 

Practice  in  Equity  —  New  Parties.  —  If,  pending  a  suit  in  equity,  the 
interest  of  the  complainant  in  the  subject-matter  is  sold  to  a  third  per- 
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son,  the  latter  may  be  permitted  to  come  in  as  party  complainant  and 
further  prosecute  the  suit. 
Tbade-marks.  —  Owners  of  a  Trade-mark  Which  Includes  the  Namb 
OF  A  Third  Person  must  not  so  use  it,  or  the  labels  connected  with 
it,  as  to  lead  the  public  to  suppose  that  the  goods  on  which  it  ia  used 
were  manufactured  or  packed  by  such  third  person. 

Suit  in  equity,  in  which  the  defendant  was  enjoined  from 
asing  certain  labels  and  trade-marks  formerly  used  by  him  in 
carrying  on  business. 

B.  F.  Eamiltony  0.  F.  Haley^  and  Arthur  Steuart^  for  the  de- 
fendant. 

W.  L.  Putnam,  for  the  plaintiffs. 

Emery,  J.  This  is  an  equity  appeal.  The  material  facts 
found  by  the  court  are  these:  John  Winslow  Jones,  the  re- 
spondent, for  several  years  prior  to  1880  had  been  carrying  on 
extensively  the  business  of  preserving  or  canning  meat,  fish, 
and  vegetables  at  various  factories  in  Maine,  New  Brunswick, 
and  Prince  Edward  Island,  and  had  built  up  a  large  trade  in 
the  canned  products  in  the  United  States  and  Canada.  The 
particular  process  of  canning  was  known  as  the  Winslow  pro- 
cess, having  been  originated  by  one  Isaac  Winslow.  The 
business  above  stated  was  started  by  Nathan  Winslow  &  Co., 
and  was  succeeded  to  by  the  defendant,  who  greatly  extended 
it.  Among  the  labels  used  by  him  to  designate  the  products 
were  two  in  particular.  One  was  known  as  the  red  label,  being 
of  a  red  color,  and  bearing  the  figure  of  an  ear  of  corn,  the 
words  "  Winslow's  Green  Corn,"  and  "John  Winslow  Jones, 
Portland,  Maine,"  and  also  the  figure  of  a  globe,  with  the  words 
"World  Renowned  "  and  "Trade-mark"  thereon.  The  other 
was  known  as  the  yellow  label,  being  of  a  yellow  color,  and 
bearing  the  figure  of  a  globe,  with  the  letters  "J.  W.  J." 
thereon,  and  the  words  "  Globe  Trade-mark  Brand,"  "  Wins- 
low's  Green  Corn,"  "World  Renowned,"  etc.  While  these 
particular  labels  were  used  on  canned  corn,  the  figure  of  the 
globe  and  the  various  words  and  phrases  on  these  labels  were 
used  on  labels  for  other  products,  and  on  the  letter-heads  and 
circulars  used  in  the  business. 

In  the  latter  part  of  1879,  Jones  procured  the  organization, 
in  England,  of  the  "J.  Winslow  Jones  and  Company,  Limited," 
for  the  purchasing,  carrying  on,  and  further  extending  the 
same  business;  and  in  pursuance  of  an  agreement,  he  conveyed 
to  the  new  company,  March  1,  1880,  all  his  said  factories,  ma- 


Feb.  1890.]  Symonds  v.  Jones.  487 

chinery,  and  plant  generally,  and  also,  as  admitted  by  Jonea 
in  bis  answer,  all  the  labels,  trade-marks,  and  good-will  of  the 
business.  Jones  further  admits  that  such  conveyance  in- 
cluded the  red  label  and  the  yellow  label,  above  described. 

It  was  stipulated  in  the  agreement  referred  to  that  Jones 
should  be  employed  by  the  Limited  company  as  its  managing 
director  in  America  for  ten  years,  at  a  fixed  salary,  and  should 
not  for  the  same  time  carry  on  a  similar  business  within  fifty 
miles  of  any  factory  of  the  company,  nor  send  any  similar 
canned  goods  to  any  part  of  Europe. 

To  secure  certain  debentures,  the  Limited  company  made  to 
trustees,  Bacon  and  Herring,  a  conveyance  of  all  the  property 
received  from  Jones,  including  the  business,  good-will,  labels, 
and  trade-marks.  The  Limited  company,  subject,  of  course,  to 
this  trust-deed,  took  possession  of  all  the  property  and  plant 
conveyed,  and  carried  on  the  same  business,  with  Jones  as 
managing  director  in  America,  until  1882,  and  during  that 
time  made  use  of  the  same  labels  and  trade-marks  to  desig- 
nate their  products.  In  1882,  the  Limited  company,  becoming 
financially  embarrassed,  transferred  all  the  property,  plant,  and 
business,  including  labels  and  good-will,  to  Charles  P.  Mat- 
tocks, subject,  of  course,  to  the  trust  deed  to  secure  debentures. 
It  was  agreed  by  the  company,  the  trustees,  and  Mattocks 
that  the  last-named  should  take  charge  of  the  property  and 
carry  on  the  business,  which  he  did,  using  the  same  labels 
and  trade-marks  to  designate  the  products  of  the  factories  so 
managed  by  him.  This  arrangement  for  Mattocks  to  take 
charge  of  the  business  was  assented  to  by  the  debenture 
holders,  including  Jones,  who  was  a  large  holder.  In  1883, 
Mattocks  leased  the  property,  plant,  and  good-will  to  the 
Winslow  Packing  Company,  and  gave  it  written  licenses  to 
use,  during  the  lease,  the  labels  and  trade-marks  which  had 
been  used  in  the  business.  Mattocks  was  president  and 
manager  of  this  new  company.  The  company  used  to  some 
extent  these  red  and  yellow  labels,  among  others,  as  they  had 
been  before  used,  until  1885,  when  they  had  printed  across 
the  face  of  the  labels  the  words  "  Winslow  Packing  Company, 
successor  to." 

December  8,  1886,  the  original  trustees  under  the  deeds  to 
secure  the  debentures  transferred  the  trust,  and  conveyed  all 
the  properties,  including  good-will  and  labels,  etc.,  to  J.  W. 
Symonds  and  Edward  Moore,  the  complainants,  who  there- 
afterwards  held  the  properties,  etc.,  under  the  same  trust. 
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After  the  assignment  of  the  J.  Winslow  Jones  Company, 
Limited,  in  1882,  Jones  was  no  longer  employed  as  managing 
director;  and  subsequently,  as  early  as  1884,  he,  at  various 
places  in  the  United  States,  and  within  the  limits  of  the  trade 
or  custom  of  the  former  business,  but  not  within  fifty  miles  of 
«,ny  of  its  factories,  engaged  in  the  same  kind  of  business.  In 
this  new  business,  to  designate  his  new  products,  he  made  use 
of  some  labels  similar  in  color  and  style  to  the  old  red  and 
yellow  labels  of  the  former  business.  The  figure  of  an  ear  of 
corn,  the  figure  of  a  globe,  the  words  "  John  Winslow  Jones, 
Portland,  Maine,"  "  Successor  to  Nathan  Winslow  &  Co.," 
^•Winslow's  Green  Corn,"  "World  Renowned,"  "Trade-mark," 
** Globe  Brand,"  and  the  intitials  "J.  W.  J."  were  used  on 
these  new  labels.  There  were  some  minor  differences  between 
the  old  and  new  labels,  but  they  were  practically  similar.  Jones 
also  used  in  his  new  business  practically  the  same  style  of 
letter-heads  that  he  had  used  in  the  old  business,  and  which 
had  been  used  by  his  assignees,  the  Limited  company,  and  its 
successors.  The  letter-heads  had  on  them  the  words  "  Wins- 
low's  World  Renowned  Green  Corn,"  and  the  figure  of  a  globe, 
with  the  words  "  Trade-mark."  Jones  also  issued  circulars, 
claiming  the  right  to  the  sole  use  of  the  globe  trade-mark  and 
the  old  labels,  and  denying  any  right  in  the  assignees  of  the 
Liimited  company. 

This  conduct  of  Mr.  Jones,  as  to  labels,  letter-heads,  etc., 
disturbed  the  trade  and  lessened  the  sale  of  the  product  of 
the  old  factories,  and  injured  the  business  of  those  claiming 
tinder  his  assignees,  the  Limited  company.  Whereupon, 
Messrs.  Symonds  and  Moore,  as  trustees  for  the  debenture 
holders,  and  joining  Mattocks  and  the  Winslow  Packing 
Company  as  parties,  filed  this  bill  in  equity  against  Jones, 
praying  for  an  injunction  to  restrain  Jones  from  engaging  in 
a  similar  business  within  fifty  miles  of  any  of  their  factories, 
from  selling  canned  goods  in  Europe,  and  from  using  letter- 
heads or  labels  similar  to  or  in  colorable  imitation  of  those 
^lsed  by  him  in  the  old  business,  and  by  him  sold  to  the 
Limited  company.  The  bill  also  prayed  for  an  account.  The 
court,  held  by  a  single  justice  with  the  equity  powers  of  a 
chancellor,  sustained  the  bill,  and  granted  a  perpetual  injunc- 
tion, as  prayed  for,  but  made  no  order  for  accounting.  The 
respondent  thereupon  appealed  to  the  law  court,  sitting  as  an 
aippellate  equity  court. 

All  controversies  over  the  facts  are  settled  by  our  finding  oj 
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facts  as  above  stated,  and  it  only  remains  to  consider  the  legal 
and  equitable  principles  by  which,  upon  the  facts  found,  the 
case  is  to  be  determined. 

Every  business  man  feels  a  natural  and  honorable  pride  in 
the  articles  produced  by  him,  and  in  the  business  he  builds 
up.  He  naturally  gives  some  particular  name  to  the  product 
of  his  invention,  of  his  factories,  farms,  mines,  or  vineyards, 
to  distinguish  them  from  similar  products  of  others;  and  uses 
peculiar  labels  and  marks  upon  his  products  to  identify  them 
as  his  own.  The  public  come  to  associate  these  names,  labels, 
and  marks  with  the  products  of  some  particular  origin  or 
ownership,  or  of  some  particular  factory,  farm,  etc.  It  is 
clear  that  such  names,  etc.,  thus  become  convenient  for  the 
consumer  and  valuable  to  the  producer,  and  that  both  the 
consumer  and  the  producer  should  be  protected  against  their 
use  by  other  parties  upon  other  similar  products.  They  be- 
come valuable  according  to  the  familiarity  of  the  public  with 
them,  and  the  excellence  of  the  product  designated  by  them. 
The  law  justly  recognizes  such  names,  labels,  and  marks  as 
important  attributes  or  appurtenances  of  a  business,  and  as 
proper  to  be  transferred  with  any  sale  or  transfer  of  the  busi- 
ness and  its  plant. 

Words  descriptive  of  the  article  or  indicative  of  the  general 
locality  of  its  production  cannot,  of  course,  be  appropriated 
by  one  producer  to  his  exclusive  use.  Every  producer  of  the 
same  kind  of  articles  can  use  upon  his  products  any  words 
descriptive  of  the  quality  of  the  articles,  or  indicative  of  the 
county  or  town  where  produced,  however  long  time  the  same 
words  may  have  been  used  by  others.  A  man  may  always 
describe  his  products,  and  tell  where  they  were  produced. 
The  same  may  be  said  of  any  color  upon  a  label;  for  every 
label  must  have  some  color,  and  the  number  of  colors  is  lim- 
ited. Such  words  and  marks,  however,  as  by  their  own 
meaning,  or  by  association  in  the  public  mind,  indicate,  not 
the  quality  of  an  article,  but  its  origin  or  ownership,  —  the 
person  by  whom  or  the  factory  in  which  it  was  produced, — 
become  appropriated  in  their  use  exclusively  to  the  originator 
or  owner  of  such  articles.  No  other  person  can  lawfully  use 
them  to  designate  other  similar  articles  of  different  origin  or 
ownership:  McLean  v.  Fleming^  96  U.  S.  245;  Delaware  etc. 
Canal  Co.  v.  Clark,  13  Wall.  311;  Goodyear  Rubber  Qj.  Case. 
128  U.  S.  598;  Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S.  51. 
Godillot  V.  Harris,  81  N.  Y.  263. 
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The  respondent  urges  that  most,  if  not  all,  the  words  and 
symbols  on  the  red  and  yellow  labels  in  question  are  such  as 
cannot,  under  the  principles  above  stated,  be  exclusively  ap- 
priated  by  the  complainants  as  against  him.  He  claims  that 
such  of  the  words  and  symbols  as  are  generic  or  descriptive, 
or  do  not  indicate  the  origin,  or  that  the  ownership  is  in  the 
complainants,  are  free  to  all,  and  that  he  cannot  be  restrained 
from  using  them.  In  this  class  he  places  "World  Renowned," 
"  Trade-mark,"  "  Only  Reliable  Brand,"  etc.  The  complain- 
ants practically  concede  that  such  words  could  not  be  exclu- 
sively appropriated  by  one  producer. 

The  respondent  further  claims  that  the  words  "  Winslow's 
Green  Corn  "  do  not,  under  the  facts,  indicate  the  origin  or 
ownership  of  the  products,  but  simply  that  they  are  prepared 
by  a  process  originated  by  Isaac  Winslow,  and  known  to  the 
trade  as  the  Winslow  process;  that  this  process  was  never 
effectually  patented,  and  was  not  patentable,  and  hence  any 
one  could  use  it,  and  could  use  any  apt  words  to  indicate  that 
his  product  was  by  that  process.  He  argues  that  "Wins- 
low's  Green  Corn  "  are  apt  words  for  that  purpose,  and  that 
they  indicate  the  process  only.  The  complainants  concede 
that  the  process  originated  with  Isaac  Winslow,  and  was  never 
effectually  patented,  but  they  insist  that  the  words  "Wins- 
low's  Green  Corn,"  under  the  facts,  do  in  themselves,  and  by 
association,  indicate  that  the  articles  upon  which  they  are 
placed  are  produced  from  the  plant  of  Winslow,  or  his  succes- 
sors in  the  business.  Many  authorities  are  cited  by  counsel 
on  each  side  of  this  controversy. 

The  respondent  further  urges  that  the  words  "  John  Wins- 
low Jones  "  constitute  his  name,  and  that  the  letters  "  J.  W. 
J."  are  the  initials  of  his  name,  and  were  intended  to  repre- 
sent his  name  and  initials,  and  that  no  one  else  can  acquire 
the  right  to  use  them  or  to  prevent  his  using  them.  The  com- 
plainants insist  that  the  respondent  should  not  use  the  words 
"John  Winslow  Jones,  Portland,  Maine,"  since  he  no  longer 
carries  on  this  business  in  Portland,  Maine,  and  they  do  carry 
it  on  there;  that  the  use  by  the  respondent  of  these  words 
combined  injures  their  business,  in  that  it  tends  to  mislead 
the  public  into  believing  that  the  respondent's  goods  are  the 
product  of  the  old,  well-known  factories.  The  complainants 
further  reply  that,  whatever  other  use  the  respondent  may 
make  of  the  letters  "J.  W.  J.,"  for  him  to  use  them  on  the  fig- 
ure of  a  globe  has  the  same  injurious  effect. 


Feb.  1890.]  Symonds  v.  Jones.  491 

The  complainants,  however,  do  not  rest  their  case  on  the 
ground  that  they  have  appropriated  and  used  these  words  and 
symbols  on  tlie  red  and  yellow  labels,  and  that  such  words 
and  symbols  are  capable  of  exclusive  appropriation.  They 
place  their  case  on  the  ground  that  whatever  the  character  of 
these  words  and  symbols,  they  were  devised  and  used  by  the 
respondent  as  the  labels  and  trade-marks  of  his  business,  and 
as  such  were  sold  by  him,  for  a  valuable  consideration,  to  the 
purchasers  of  his  plant  and  business.  The  complainants,  rep- 
resenting these  purchasers,  urge,  and  the  facts  show,  that  the 
respondent,  by  selling  the  good-will  of  the  business,  and  the 
labels  and  marks  used  by  him  to  designate  the  products  of 
the  business,  promised,  for  a  consideration,  not  to  use  such 
labels  or  marks  for  himself,  and,  for  the  same  consideration, 
promised  that  the  purchasers  should  have  the  exclusive  use, 
80  far  as  he  was  concerned.  It  is  argued  that  whatever  may 
be  the  rights  of  the  complainants  against  third  parties  unaf- 
fected by  any  contract,  they  have  acquired,  by  valid  contract, 
from  this  respondent,  the  right  to  the  exclusive  use,  as  against 
him,  of  these  labels,  and  the  words  and  symbols  upon  them; 
and  that  his  use  of  them,  or  of  any  colorable  imitation  of  them, 
is  a  violation  of  his  contract,  which  an  equity  court  can  and 
should  prevent. 

What  is  known  as  the  good-will  of  the  business  is  recognized 
by  the  law  as  a  proper  subject  of  sale  or  contract  in  connec- 
tion with  a  transfer  of  a  business  plant.  An  established  busi- 
ness, with  plants  and  products  well  known  to  the  trade,  has  a 
money  value,  often  far  above  that  of  its  mere  plant,  and  this 
is  often  the  controlling  motive  for  the  purchase.  Labels,  trade- 
marks, particular  words  and  phrases  devised  or  used  to  dis- 
tinguish or  identify  the  products  of  the  plant,  and  associated 
with  such  products  in  the  public  mind,  are  in  like  manner 
usually  transferred  with  the  plant,  and  are  regarded  as  valu- 
able acquisitions  for  the  purchasers.  They  are,  equally  with 
the  good-will,  proper  subjects  of  such  sale  and  contract.  The 
name  or  initials  of  the  originator  or  owner  of  the  business, 
when  used  on  labels  and  as  trade-marks  in  the  business,  may 
thereby  have  a  value,  and  so  may  be  included  in  a  sale  of  the 
business,  so  far  at  least  as  to  prevent  the  vendor  afterward 
using  them  in  like  manner  on  other  similar  products,  to  the 
detriment  of  his  vendee. 

These  propositions  are  supported  and  illustrated  by  authori- 
ties.    In  Kidd  v.  Johnso7i,  100  U.  S.  617,  S.  N.  Pike  adopted  as 
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a  trade-mark  for  his  whisky  the  words  "  S.  N.  Pike's  Mag- 
nolia Whisky,  Cincinnati,  Ohio,"  inclosed  in  a  circle.  He 
took  several  partners  into  the  business,  but  retained  his  indi- 
vidual ownership  of  the  plant  and  the  trade-mark.  The  firm, 
Pike  being  a  member,  removed  the  business  to  New  York,  and 
Pike  sold  the  Cincinnati  plant  and  trade-marks  to  Mills, 
Johnson,  &  Co.,  who  entered  upon  the  business  with  that 
plant,  and  used  the  same  label  and  trade-mark  before  used  by 
S.  N.  Pike  and  the  various  firms  with  which  he  was  asso- 
ciated. Pike  dying,  his  surviving  partners  undertook  to  use 
the  trade-mark  above  described.  The  court  held  that  the 
purchasers  from  S.  N.  Pike  had  the  exclusive  right  to  use  the 
trade-mark,  and  enjoined  the  defendant's  use.  In  Burton  v. 
Stratton,  12  Fed.  Rep.  696  (Mich.),  two  brothers,  Stratton, 
originated  a  yeast,  and  adopted  as  a  trade-mark  the  figures  of 
two  heads  (portraits  of  one  of  them,  with  a  twin  brother)  in 
an  oval  setting,  with  the  words  "  Twin  Brothers  Improved 
Dry  Hop  Yeast."  The  brothers,  the  proprietors,  sold  the 
business  and  the  trade-mark  to  Burton,  who  carried  on  the 
same  business  and  used  the  same  trade-marks.  Subsequently 
one  of  the  Strattons  began  making  yeast,  and  used  the  words, 
or  name,  "  Twin  Brothers  Dry  Hop  Yeast."  The  use  of  this 
trade-mark  by  Stratton  was  enjoined.  Brown,  J.,  said  that 
the  cases  were  numerous  in  which  it  had  been  held  that  a 
party  may  lawfully  sell,  not  only  a  trade-mark  indicative  of 
origin  in  himself,  but  even  the  right  to  use  his  own  name,  in 
connection  with  a  particular  business.  In  Pepper  v.  Labrot, 
8  Fed.  Rep.  29  (Ky.),  the  right  to  use  the  words  "Old  Oscar 
Pepper  "  was  held  to  pass  by  an  assignment  of  the  plant  and 
business,  even  as  against  Pepper  himself,  the  former  proprie- 
tor, who  had  set  up  a  separate  establishment  in  another  county. 
In  Skinner  v.  Oakes,  10  Mo.  App.  45,  Oakes  had  originated  a 
business  of  making  and  selling  a  candy  called  Oakes  Candy. 
He  took  a  partner,  Probasco,  and  the  firm  carried  on  the  same 
business.  He  afterward  sold  to  Probasco  all  his  interest  in 
the  property,  business,  and  trade-marks.  Probasco's  title 
passed  to  Skinner.  It  was  held  that  Oakes  should  be  re- 
strained from  using  the  name  "Oakes  Candy"  in  a  new  candy 
business  set  up  by  him.  In  Hoxie  v.  Chaney,  143  Mass.  592, 
68  Am.  Rep.  149,  A.  N.  Hoxie  had  originated  and  carried  on 
a  business  of  making  and  selling  soaps,  and  used  for  label 
and  trade-mark  the  phrases  "A.  N.  Hoxie's  Mineral  Soap," 
and  "A.  N.  Hoxie's  Pumice  Soap."     He  took  Pegram  into 


Feb.  1890.]  Symonds  v.  Jones.  493 

partnership,  and  afterward  sold  to  him  all  the  plant,  business, 
and  good-will.  Pegram  then  formed  a  partnership  with 
Chaney.  It  was  held  that  Hoxie,  having  sold  and  been  paid 
for  the  names  and  marks  applied  to  the  soap,  could  not  use 
them  in  a  new  soap  business.  In  Churton  v.  Douglas,  John. 
174,  the  complainant  and  respondent  had  carried  on  a  manu- 
facturing business  under  the  firm  name  of  John  Douglas  & 
Co.  Douglas  sold  to  Churton  all  his  interests  in  the  plant, 
business,  and  good-will,  and  afterward  formed  a  new  partner- 
ship with  another  person  in  the  same  kind  of  business,  under 
the  same  firm  name,  John  Douglas  &  Co.  The  new  firm  was 
restrained  from  using  that  name. 

But  the  respondent  contends  that  this  case  is  not  within  the 
above  principles,  even  if  they  are  correctly  stated.  He  con- 
tends that  any  transfer  of  good- will,  labels,  and  trade-marks 
by  him  to  the  Limited  company  was  conditional  upon  his  being 
employed  for  ten  years  as  managing  director  of  that  company 
in  America,  and  that  his  discharge  at  the  end  of  two  years 
worked  a  forfeiture  of  the  right  to  the  exclusive  use  of  the 
labels  and  trade-marks.  No  such  condition  of  forfeiture  was 
expressed  in  words  in  the  instrument  of  conveyance,  nor  in 
the  preliminary  agreement  of  sale,  and  forfeitures  are  not 
favored  in  the  judicial  interpretation  of  writings.  We  think 
the  agreement  for  hiring  was  an  independent  agreement,  so  far 
as  the  conveyance  and  transfer  of  the  property,  good-will,  and 
trade-mark  were  concerned.  As  well,  we  think,  might  Jones 
claim  a  forfeiture  of  all  the  property  conveyed  as  of  this  part 
of  it.  We  do  not  think  it  was  intended  that  the  property  or 
the  business  or  its  good-will  should  revert  to  Jones  if  for 
any  reason  he  should  be  discharged  from  the  employ  of  the 
Limited  company  before  the  expiration  of  the  ten  years. 

The  respondent  again  contends,  and  stoutly,  that  the  com- 
plainants should  not  have  the  protection  of  the  law  and  of  this 
court  for  these  labels,  for  the  reason  that  they,  or  the  per- 
sons managing  the  property  and  the  business  since  he  left 
the  employ  of  the  Limited  company,  have  so  used  the  labels 
and  marks  as  to  mislead  the  public  into  believing  that  the 
goods  were  manufactured  or  prepared  by  him.  The  facts  do 
show  that  the  Limited  company,  and  after  it.  Mattocks,  and 
the  Winslow  Packing  company,  used  the  red  or  yellow  labels 
more  or  less  without  change  up  to  1885,  when  the  latter  com- 
pany printed  across  the  face  of  such  of  these  labels  as  it  did 
use  the  words  "Winslow  Packing  Co.,  successor   to."     Such 
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use  of  the  labels,  without  words  indicating  that  Jones  had 
personally  left  the  business,  and  indicating  a  change  of  owner- 
ship, would  evidently  mislead  the  public  as  to  the  manufac- 
turer of  the  goods,  and  hence  should  not  receive  protection 
from  the  court.  It  would  wrong  Jones,  as  well  as  the  public: 
Stachelberg  v.  Ponce,  23  Fed.  Rep.  430;  128  U.  S.  686;  Man- 
hattan Medicine  Co.  v.  Wood,  108  U.  S.  218.  It  is  plain  that 
while  thus  using  the  labels  the  parties  complainant  in  in- 
interest  could  not  maintain  a  bill  for  an  injunction  against 
their  use  by  the  respondent. 

The  facts  further  show,  however,  that  before  the  filing  of 
the  bill  the  proprietors  of  the  labels  refrained  from  using 
them,  or  made  such  additions  to  those  they  did  use  as  clearly 
to  indicate  that  the  ownership  of  the  business  had  changed, 
and  that  the  successors  to  Jones,  instead  of  Jones  himself, 
were  producing  the  goods.  At  the  time  of  filing  of  this  bill, 
none  of  the  complainants  were  offending  in  this  respect,  but 
all  seem  to  have  been  dealing  fairly  with  the  public.  Of 
course  they  cannot  have  any  damages  or  accounting  for 
things  done  by  the  respondent  while  they  were  themselves 
ofiending,  but  if  they  are  now  themselves  doing  equity,  they 
may  ask  the  court  to  require  the  respondent  to  do  equity  also. 
In  Manhattan  Medicine  Co,  v.  Wood,  108  U.  S.  218,  the  decision 
adverse  to  the  complainant  was  put  on  the  ground  that  the 
misrepresentation  had  been  and  was  being  continued.  We  find 
no  authority  deciding  that  a  prior  improper  and  misleading  use 
of  labels,  afterward  corrected  and  made  right,  should  bar  a 
bill  in  equity  brought  for  the  protection  of  the  corrected 
label.  In  this  case  we  think  the  improper  use  was  inadver- 
tent; and  now  that  such  use  has  been  corrected  for  several 
years,  it  seems  to  us  inequitable  that  Jones  should  continue 
to  make  use  of  the  labels  and  trade-marks  (or  colorable  im- 
itations of  them)  which  he  sold  for  a  satisfactory  considera- 
tion to  the  complainants'  predecessors. 

In  coming  to  this  conclusion  upon  this  question,  however, 
we  bear  in  mind  that  the  improper  use  complained  of  was 
not  by  the  complainant  trustees,  nor  their  predecessors  in  the 
trust,  nor  by  the  debenture  holders,  but  by  Mattocks  and  the 
Winslow  Packing  Company,  who  were  practically  mortgagors 
in  possession,  while  the  trustees  and  debenture  holders  were 
mortgagees  out  of  possession.  These  innocent  debenture 
holders  have  taken  possession  since  the  filing  of  this  bill,  as 
"will  hereafter  be  stated,  and  are  now  asking  for  protection. 


Feb.  1890.]  Symonds  v.  Jones.  495 

Perhaps,  had  the  original  complainants  or  those  now  prose- 
cuting been  guilty  of  the  misconduct,  the  result  might  have 
been  different.     We  do  not  say. 

The  respondent  also  raises  a  question  of  equity  pleading, 
which  we  have  maturely  considered.  Pending  this  suit  the 
debenture  holders  have  caused  all  the  property  held  by  the 
original  complainants  as  trustees,  including  the  labels,  trade- 
marks, etc.,  to  be  sold  by  the  trustees  to  enforce  the  trusts 
and  realize  on  the  assets.  At  such  sale  duly  held,  Messrs. 
Davis,  Baxter,  and  Davis  were  the  purchasers,  and  the  trus- 
tees conveyed  to  them  all  the  property  and  rights  held  by 
them  under  the  various  trust  deeds.  These  purchasers  there- 
upon applied  to  the  court  for  leave  to  come  in  as  parties 
complainant,  and  further  prosecute  the  suit.  Leave  was 
granted,  and  they  were  admitted  as  intervening  complainants, 
to  which  order  the  respondent  excepted.  We  do  not  see  any 
objection  to  the  admission  of  these  new  parties.  Equity  pro- 
cedure is  sufficiently  elastic  to  admit  new  parties  as  their 
interests  accrue.  The  purpose  of  their  admission  in  this  case 
is  not  to  obtain  a  declaration  of  future  rights,  as  argued  by 
the  respondent,  but  to  obtain  a  declaration  of  present  rights, 
and  the  prevention  of  future  wrongs.  The  respondent  is  not 
prejudiced.  The  burden  of  the  defense  is  not  increased.  The 
issues  are  not  changed.  The  subject-matter  remains  the  same, 
and  the  judgment  must  be  the  same,  it  being  apparent  that 
no  accounting  can  be  had  in  either  case. 

Our  conclusion  is,  that  the  intervening  complainants  are 
properly  made  parties,  and  that  equity  requires  in  their  be- 
half that  the  respondent  should  be  perpetually  restrained  by 
injunction,  as  set  forth  in  the  decree  appealed  from. 

We  think,  however,  it  is  the  duty  of  the  complainants  to 
the  respondent,  as  well  as  to  the  public,  to  refrain  from  using 
the  labels  in  such  manner  and  form  as  might  lead  the  public 
to  suppose  that  the  goods  packed  by  them  were  packed  by 
the  respondent.  They  should  strike  from  their  letter-heads, 
circulars,  and  labels  any  words  indicating  that  the  goods 
were  prepared  by  John  Winslow  Jones,  and  if  they  use  his 
name,  should  add  such  words  as  clearly  indicate  that  the 
goods  are  not  prepared  by  him,  but  by  them  as  his  successors. 
This  duty  should  be  declared  and  made  imperative  in  the 
decree,  or  in  the  supplemental  decree,  modifying  the  former 
decree.  As  the  respondent  was  compelled  to  appeal  to  obtain 
this  modification  of  the  decree,  so  as  to  prevent  the  improper, 
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misleading  use  of  his  name,  —  a  modification  we  think  he  is 
entitled  to,  —  we  think  he  should  recover  the  costs  since  the 
appeal,  to  be  set  ofif  against  the  complainants'  costs  to  the 
time  of  the  appeal. 

Decree  afl&rmed,  and  case  remanded  for  additional  decree, 
in  accordance  with  this  opinion. 


ASSIOKMBNT  OT  TraDB-MAUE3  OF  WhICH  ASSIONOB's  NaMB  IS  A  PaRT. 
—  There  is  no  doubt  of  the  general  assignability  of  trade-marks,  or  more  ac- 
curately speaking,  of  the  right  to  continue  the  use  of  a  trade-mark  in  connec- 
tion with  the  sale  or  manufacture  of  goods  by  the  successors  in  business  of 
the  assignor.  The  assignment  may  be  involuntary  as  well  as  voluntary.  A 
trade-mark  is  property,  and,  as  such,  subject  to  transfer  in  connection  with  the 
business  in  which  it  has  been  used,  and  liable,  with  other  property,  to  respond 
to  the  payment  of  its  owner's  debts.  Hence,  if  he  makes  an  assignment  for 
the  benefit  of  his  creditors,  or  such  assignment  is  made  for  him  in  proceedings 
in  insolvency  or  bankruptcy  by  some  competent  officer,  the  right  to  the  trade- 
mark passes  to  the  assignee:  Warren  v.  Warren  Thread  Co.,  134  Mass.  247; 
Motley  V.  Downnian,  3  Mylne  &  C.  1;  Hudson  v.  Osborne,  39  L.  J.  Ch.,  N.  S., 
79.  To  this  rule  there  is  an  exception  of  trade-marks  personal  in  their 
character,  the  right  to  the  exclusive  use  of  which  would  carry  with  it  the 
right  to  control,  or  at  least  restrict,  the  insolvent  in  his  subsequent  efforts  to 
earn  a  livelihood.  If  a  man  becomes  insolvent,  and  a  general  assignment  is 
made  by  himself  or  by  the  law  for  him  for  the  benefit  of  his  creditors,  it  can 
only  pass  that  property  which  he  then  possesses,  or  to  which  he  is  then  en- 
titled, leaving  him  free  to  afterwards  acquire  property  in  any  lawful  manner. 
This  acquisition  would  be  very  seriously  impaired  if  he  were  not  permitted 
to  use  his  own  name  in  any  enterprise  in  which  he  should  see  proper  to  en- 
gage. Therefore,  if  he  used  bis  name  as  a  part  of  his  trade-mark  before  he 
became  insolvent,  the  assignment  in  insolvency  or  bankruptcy  does  not  de- 
prive him  of  the  right  to  again  use  it  in  any  business  in  which  he  may  em- 
bark, though  such  business  is  of  the  same  character  and  conducted  in  the 
game  neighborhood  as  that  in  which  he  was  before  employed:  Helmbold  v. 
ffelmbold  Mfg.  Co.,  53  How.  Pr.  453;  17  Am.  Law  Reg.,  N.  S.,  169;  Mat- 
Ungly  v.  Stone  (Ky.  Nov.  1889). 

A  voluntary  assignment  of  a  trade-mark  may  probably  be  effected  without 
especially  mentioning  it,  as  where  a  business  is  sold  and  the  good-will  thereof 
assigned:  Brown  on  Trade-marks,  sees.  57,  362;  Shipwright  v.  Clements,  19 
Week.  Rep.  599;  WUthaus  v.  Braun,  44  Md.  303;  22  Am.  Rep.  44.  One  who 
sella  a  business  and  the  good- will  thereof  is  not  necessarily  debarred  thereby 
from  entering  on  a  like  business,  even  in  the  same  town  or  neighborhood, 
though  he  may  probably  be  restrained  from  soliciting  business  from  his  old 
customers,  and  certainly  will  not  be  permitted  to  do  anything  to  produce  the 
impression  that  his  new  business  is  the  same  as  that  with  the  good-will  of 
which  he  has  already  parted:  Bergamini  v.  Bastian,  35  La.  Ann.  60;  48  Am. 
Rep.  216;  Labouchere  v.  Davmn,  L.  R.  13  Eq.  322;  25  L.  T.,  N.  S.,  894;  Mog- 
ford  V.  Courtenay,  46  L.  T.,  N.  S.,  303;  29  Week.  Rep.  864;  Leggot  v.  Bar- 
rett, L.  R.  15  Ch.  D.  306;  51  L.  J.  90;  43  L.  T.,  N.  8.,  641;  28  Week.  Rep. 
968;  Oineai  v.  Cooper,  L.  R.  14  Ch.  D.  596;  L.  J.  49  Ch.  D.  601;  42  L.  T., 
N.  S.,  751;  Pearson  v.  Pearson,  L.  R.  27  Ch.  D.  145;  64  L.  J.  Ch.  D.  32;  61 
L.  T.,  N.  S.,  311;  31  Week.  Rep.  1006. 
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The  object  of  this  brief  note  is  not  to  consider  the  general  question  of  the 
assignment  of  trade-marks,  but  rather  the  efifect  of  the  assignment  of  a  trade- 
mark when  it  consists  partly  or  wholly  of  the  name  of  the  assignor.  There 
are  two  conflicting  principles  bearing  upon  this  question,  and  it  may  often  be 
difficult  to  determine  which  should  be  permitted  to  control.  The  first  of 
these  principles  is,  that  the  sale  of  a  trade-mark,  even  though  it  contains  the 
name  of  some  individual,  is  undoubtedly  valid  in  some  circumstances,  and 
the  second,  that  the  transfer  or  use  of  a  trade-mark  must  not  be  permitted  to 
operate  as  a  fraud  upon  the  public.  The  use  of  a  man's  name  upon  goods 
which  he  does  not  manufacture  nor  sell,  and  with  which  he  really  has  noth« 
ing  whatever  to  do,  is  well  calculated  to  induce  their  purchase  by  persons 
who  are  seeking  goods  of  his  manufacture,  or  which  he  is  willing  to  indorse 
by  selling  them  as  his,  and  if  the  trade-mark  does  not  produce  this  effect,  it 
can  be  of  little  value  to  the  assignee. 

Numerous  cases  affirm  that  a  man  may  part  with  his  right  to  use  his  owa 
name  as  part  of  a  trade-mark,  and  that  thereafter  the  courts  of  equity  may 
not  prevent  his  assignee  from  using  such  name,  but  will  compel  the  assignor 
to  observe  his  assignment  and  the  covenants  therein  contained,  by  which  he 
binds  himself  not  to  use  his  own  name  in  connection  with  any  business  of  the 
same  character  as  that  which  he  has  transferred:  Oakes  v.  Tonsmierre,  4 
Woods,  547;  Kidd  v.  Johnson,  100  U.  S.  617;  Ainsworth  v,  Walmesley,  35 
L.  J.  Eq.  325;  Hall  v.  Barrows,  10  Jur,,  N.  S.,  55;  Leather  Cloth  Co.  v.  Ameri- 
<:an  Leather  Cloth  Co.,  11  H.  L.  Cas.  523;  35  L.  J.  Oh.  53;  13  Week.  Rep.  873; 
12  L.  T.,  N.  S.,  742;  6  N.  R.  209;  4  De  Gex,  J.  &  8.  137.  Thus  in  Hoxiey. 
Chaney,  143  Mass.  592,  58  Am.  Rep.  149,  where  one  A.  N.  Hoxie  brought  a 
bill  in  equity  against  Chaney  and  Pegram  to  restrain  them  from  the  use  of 
the  name  and  words  "A.  N.  Hoxie's  Mineral  Soap,"  and  "A.  N.  Hoxie's 
Pumice  Soap,  manufactured  by  A.  N.  Hoxie,  agent,"  the  court  determined 
that  complainant  was  not  entitled  to  relief,  because  he  had  parted  with  the 
right  to  use  these  words  as  a  trade-mark,  by  a  bill  of  sale  executed  by  him  be- 
fore the  commencement  of  the  suit.  In  another  suit,  in  which  Hoxie  was  the 
defendant,  the  same  court  determined  to  restrain  him  from  using  in  his  busi- 
ness the  trade-marks  which  he  had  so  previously  sold.  In  Frazerv.  Frazer  Lu- 
bricator Co.,  121  111.  147,  2  Am.  St.  Rep.  73,  Samuel  Frazer  was  enjoined  from 
using  the  words  "Frazer,"  "Samuel  Frazer,"  "S.  Frazer,"  or  "Samuel 
Frazer  and  Company,"  or  the  name  of  "  Frazer  "  in  any  way,  in  the  manufac- 
ture of  axle-grease  according  to  the  process  and  ingredients  used  in  the 
manufacture  of  Frazer's  axle-grease,  or  axle-grease  of  any  kind  whatsoever." 
In  Russia  Cement  Co.  v.  Le  Page,  147  Mass.  206,  9  Am.  St.  Rep.  685,  it  was 
determined  that  an  injunction  ought  to  issue  against  William  M.  Le  Page  for 
using  as  his  trade-mark  the  words  "Le  Page's  Liquid  Glue,"  or  "Le  Page's 
Improved  Liquid  Glue,"  and  from  carrying  on  business  under  the  name  of 
"Le  Page  Liquid  Glue  Company";  and  in  Skinner  v.  Oakes,  10  Mo.  App.  45, 
it  was  decided  that  the  defendant,  Oakes,  should  be  restrained  from  using  his 
name  as  an  affix  or  trade-mark  to  certain  candy,  because  he  had  transferred 
to  the  complainant  the  exclusive  right  to  manufacture  and  sell  "  Osikes 
Candies. " 

In  each  of  these  cases,  however,  the  court  was  of  the  opinion  that  the  use 
of  the  individual  name  as  part  of  the  trade-mark  in  question  was  not  intended 
to  signify,  and  was  not  by  the  public  understood  to  signify,  that  the  articles 
with  which  such  trade-mark  weis  connected  were  manufactured  or  sold  by  or 
under  the  especial  supervision  of  the  person  whose  name  was  thus  used,  but 
rather  that  the  name  was  understood  as  used  in  the  trade-mark  to  indicata 
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that  the  articles  were  of  a  particular  quality,  or  were  manufactured  accord* 
ing  to  a  particular  formula  with  which  the  name  had  become  identified. 

Whether  the  operation  of  a  trade-mark  of  which  the  name  of  an  individual 
is  a  part  is  to  indicate  that  the  person  whose  name  is  thus  used  gives  his  per- 
sonal skill  and  integrity  to  the  business,  and  that  the  article  on  which  it  is 
used  may  be  reasonably  believed  to  be  such  a  one  ais  with  his  skill  and  in- 
tegrity he  will  be  willing  to  have  bear  the  guaranty  of  his  name,  is  in  many 
instances  a  question  of  fact,  the  decision  of  which  may  be  diverse  in  diflferent 
courts.  If  the  court  to  which  an  assignee  of  a  trade-mark  of  which  the  name 
of  another  individual  is  a  part  appeals  for  protection  against  the  use  of  the 
same  name  by  the  assignor,  or  by  any  other  person,  is  of  the  opinion  that  the 
use  of  the  trade-mark  by  the  assignee  is  to  deceive  or  defraud  the  public,  by 
inducing  them  to  purchase  goods  in  the  mistaken  belief  that  they  are  manu- 
factured or  sold  by  him  whose  name  appears  on  the  trade-mark,  such  court, 
proceeding  on  the  principle  that  he  who  comes  into  equity  must  come  wiih 
clean  hands,  will  deny  relief:  Connell  v.  Heed,  128  Mass.  477;  35  Am.  Rep. 
397;  Hoxie  v.  Clianey,  143  Mass.  592;  58  Am.  Rep.  149;  Burry  v.  Bedford,  4 
De  Gex,  J.  &  S.  352;  33  L.  J.  Ch.  465;  10  L.  T.,  N.  S.,  470;  12  Week.  Rep. 
726;  Masaam  v.  Thm-ley's  Cattle  Food  Co.,  L.  R.  14  Ch.  D.  748;  42  L.  T.,  N.  S., 
851;  28  Week.  Rep.  966. 

The  tendency  of  the  more  recent  adjudication  upon  this  subject  is  to  destroy 
the  assiginability  of  trade-marks  as  far  as  relates  to  the  personality  of  the  as- 
signor, or  of  any  other  person  whose  name  appears  to  be  a  part  thereof.  The 
utmost  effect  which  can  properly  be  given  to  an  assignment  of  a  trade-mark 
is,  that  the  assignee  may  by  its  use  indicate  and  be  understood  to  represent 
that  he  is  the  person  who  has  succeeded  to  the  business  formerly  carried  on 
under  such  trade-mark,  and  is  carrying  on  the  same  business,  and  has  a  right 
to  use  the  trade-mark  in  connection  therewith,  and  that  he  is  using  it  upon 
goods  of  the  same  class,  or  manufactured  or  compounded  in  the  same  manner 
or  by  the  same  formula,  and  of  materials  of  as  good  quality,  as  those  in  con- 
nection with  which  it  was  used  by  the  originator  thereof.  If  a  trade-mark  ia 
such  as  to  indicate  that  the  article  upon  which  it  is  used  was  manufactured  by 
or  under  the  personal  supervision  of  one  whose  name  appears  on  such  trade- 
mark, but  who  has  in  fact  parted  with  his  interest  in  the  business  and  the 
trade-mark,  this  misrepresentation  must  be  counteracted  by  some  statement 
accompanying  or  made  a  part  of  the  trade-mark,  and  showing  that  it  is  being 
Qsed  by  the  successor  in  business  of  the  originator  of  the  trade-mark,  and 
whose  name  appears  as  part  thereof:  Manhattan  Medicine  Co.  v.  Wood,  108 
D.  S.  218;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  4  De  Gex,  J.  &  S.  137; 
11  H.  L.  Gas.  523;  Pedding  v.  How,  8  Sim.  477;  and  the  principal  case.  The 
rule  upon  this  subject,  with  the  reasoning  by  which  it  is  sustained,  is  well 
stated  by  Mr.  Justice  Field  in  the  case  already  cited  from  108  U.  S.  218,  in  the 
following  language:  "  Any  one  has  an  unquestionable  right  to  aflBx  to  articles 
manufactured  by  him  a  mark  or  device  not  previously  appropriated,  to  dis- 
tinguish them  from  articles  of  the  same  general  character  manufactured  or  sold 
by  others.  He  may  thus  notify  the  public  of  the  origin  of  the  article,  and  se- 
cure to  himself  the  benefits  of  any  particular  excellence  it  may  possess  from  the 
manner  or  materials  of  its  manufacture.  His  trade-mark  is  both  a  sign  of  the 
quality  of  the  article  and  an  assurance  to  the  public  that  it  is  the  genuine 
product  of  his  manufacture.  It  thus  often  becomes  of  great  value  to  him, 
and  in  its  exclusive  use  the  court  will  protect  him  against  attempts  of  others 
to  pass  off  their  products  upon  the  public  as  his.  This  protection  is  afforded, 
not  only  as  a  matter  of  justice  to  him,  but  to  prevent  imposition  upon  the  pub- 
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lio:  Amoalceag  Mfg.  Co.  r.  Trainer,  101  U.  S.  54.  The  object  of  the  trade-mark 
being  to  indicate,  by  its  meaning  or  association,  the  origin  or  ownership  of  the 
article,  it  would  seem  that  when  a  right  to  its  use  is  transferred  to  others, 
either  by  act  of  the  original  manufacturer  or  by  operation  of  law,  the  fact  of 
transfer  should  be  stated  in  connection  with  its  use;  otherwise  a  deception 
would  be  practiced  upon  the  public,  and  the  very  fraud  accomplished  to 
prevent  which  courts  of  equity  interfere  to  protect  the  exclusive  right  of  the 
original  manufacturer.  If  one  affix  to  goods  of  his  own  manufacture  signs 
or  marks  which  indicate  that  they  are  the  manufacture  of  others,  he  is  de- 
ceiving  the  public,  and  attempting  to  pass  upon  them  goods  as  possessing  a 
quality  and  merit  which  another's  skill  has  given  to  similar  articles,  and  which 
his  own  manufacture  does  not  possess  in  the  estimation  of  the  purchasers. 
To  put  forth  a  statement,  therefore,  in  the  form  of  a  circular  or  label  attached 
to  an  article,  that  it  is  manufactured  in  a  particular  place,  by  a  person  whose 
manufacture  there  had  acquired  a  great  reputation,  when  in  fact  it  is  manu- 
factured by  a  different  person,  in  a  different  place,  ia  a  fraud  upon  the  pnblio 
which  no  court  of  equity  will  countenance." 


Dob  v.  Eob. 

[82  Maine,  G03.J 
A.  Wins  WHOSB  Husband  is  Debauched  and  CRiBnNALLT  Knowh  bt  Ah- 
OTHBB  Woman  cannot  maintain  an  action  against  the  latter  to  recover 
damages  therefor. 

James  A.  Edgerly,  for  the  plaintiff. 

W.  L.  Putnam  and  W.  S.  Pierce,  for  the  defendant. 

Walton,  J.  This  is  an  action  by  a  married  woman  against 
another  woman.  The  plaintiff  has  alleged  in  her  declaration 
that  the  defendant  debauched  and  carnally  knew  her  husband, 
thereby  alienating  his  affection  and  depriving  her  of  his  com- 
fort, society,  and  support. 

The  question  is,  whether  such  an  action  is  maintainable. 
For  such  a  wrong  the  law  does  not  leave  the  injured  wife  with- 
out redress.  She  may  obtain  a  divorce  and  a  restoration  of 
all  her  property,  real  and  personal,  and  in  addition  thereto, 
alimony  or  an  allowance  out  of  her  husband's  estate.  And 
the  law  will  punish  the  guilty  parties  criminally.  But  does 
the  law,  in  addition  to  these  remedies,  secure  to  her  a  right  of 
action  to  recover  a  pecuniary  compensation  from  her  husband's 
paramour?  We  think  not.  We  have  been  referred  to  no  re- 
liable authority  for  the  existence  of  such  a  right,  and  we  can 
find  none. 

It  is  true  that  a  husband  may  maintain  an  action  for  the 
seduction  of  his  wife.     But  such  an  action  has  grounds  on 
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which  to  rest  that  cannot  be  invoked  in  support  of  a  similar 
action  in  favor  of  the  wife.  A  wife's  infidelity  may  impose 
upon  her  husband  the  support  of  another  man's  child.  And 
what  is  still  worse,  it  may  throw  suspicion  upon  the  legitimacy 
of  his  own  children.  A  husband's  infidelity  can  inflict  no 
such  consequences  upon  his  wife.  If  she  remains  virtuous,  no 
suspicion  can  attach  to  the  legitimacy  of  her  children.  And 
an  action  in  favor  of  the  husband  for  the  seduction  of  his  wife 
has  been  regarded  as  of  doubtful  expediency.  It  has  been 
abolished  in  England:  Bouv.  Law  Diet.,  tit.  Grim.  Con.  And 
the  trials  we  have  had  in  this  country  of  such  actions  are  not 
very  encouraging.  They  seem  to  be  better  calculated  to  inflict 
pain  upon  the  innocent  members  of  the  families  of  the  parties 
than  to  secure  redress  to  the  persons  injured.  And  we  fear 
such  would  be  the  result  if  such  actions  were  maintainable  by 
wives.  Such  a  power  would  furnish  them  with  the  means  of 
inflicting  untold  misery  upon  others,  with  little  hope  of  redress 
for  themselves.  At  any  rate,  we  are  satisfied  that  the  law 
never  has,  and  does  not  now,  secure  to  wives  such  a  power, 
and  if  it  is  deemed  wise  that  they  should  have  it,  the  legisla- 
ture, and  not  the  court,  must  give  it  to  them. 

Exceptions  overruled.  Demurrer  sustained.  Declaration 
adjudged  bad.  

Wife's  Right  of  Action  to  Recover  Damages  for  the  enticement  of  her 
husband:  See  note  to  Shaddock  v.  Clifton,  94  Am.  Deo.  593,  594;  note  to 
Weatlaki  v.  Westlake,  32  Am.  Rep.  406-408. 

In  New  York  and  Illinois  it  has  been  decided  that  a  wife  may  maintain  an 
action  against  another  for  enticing  her  husband  from  her:  Breiman  ▼.  Paaachf 
7  Abb.  N.  0.  249;  Baasett  v.  BasseU,  20  111.  App.  643. 
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Bond,  What  is. — An  Agreement  to  do  a  Thing,  Aocomtanied  by  thb 
Stipulation  "  and  this  I  bind  myself  to  do,  under  penalty  of  five  thou< 
sand  dollars,"  is  a  penal  bond. 

Penalty  when  not  Liquidated  Damages.  —  An  agreement  for  the  sepa- 
ration of  a  husband  and  wife,  and  that  he  will  pay  a  specified  amount  to 
her  monthly,  and  binding  himself  to  make  such  payment  under  a  penalty 
of  five  thousand  dollars,  which  sum  shall  be  considered  a  forfeiture  to 
her,  may  be  declared  upon  as  a  penal  bond,  and  the  five  thousand  dollars 
are  a  penalty,  and  not  liquidated  damages. 

Husband  and  Wife —  Agreement  for  Separation.  —  A  bond  for  the  pay- 
ment by  a  husband,  of  a  monthly  allowance  to  his  wife,  iu  view  of  their 
separation,  is  valid. 
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Conflict  ot  Laws.  —  If  a  Contract  is  Valid  bt  thb  Laws  of  Onu 
State,  and  Invalid  bt  Thosb  of  Another,  the  parties  are  presumed 
to  incorporate  in  the  contract  the  law  which  would  make  it  operative. 

Conflict  of  Laws.  —  If  a  husband  and  wife,  residents  of  Florida,  tempo- 
rarily residing  in  Maine,  enter  into  a  contract  in  the  latter  state,  for  their 
separation,  and  that  he  will  pay  her  a  monthly  allowance  for  her  sup- 
port, such  contract  will  be  enforced  in  Maine,  though  not  valid  under 
the  laws  of  Florida. 

Husband  and  Wife  —  Divorce.  —  Agreement  for  Separation  of  Hus- 
band AND  Wife,  and  that  he  will  pay  her  a  monthly  allowance  for  her 
support,  is  not  abrogated  by  their  subsequent  divorce. 

G.  C.  Yeaton  and  H.  H.  Burbank,  for  the  plaintiff. 
B.  P.  Tapley  and  H.  Fairfield^  for  the  defendant. 

Peters,  C.  J.  The  plaintiff  declares  on  the  instrument  ad- 
duced below,  as  a  penal  bond,  and  also  upon  the  covenants 
expressed  in  it:  — 

"  This  agreement,  made  this  twelfth  day  of  September,  1882, 
between  Jonathan  I.  Mackey  and  Alicia  C.  Mackey,  both  of 
Florida,  and  residents  of  Jacksonville,  in  said  Florida,  wit- 
nesseth,  that  whereas  my  wife,  Alicia  C.  Mackey,  has  this 
day  expressed  her  desire  to  me  that  a  separation  of  relations 
of  man  and  wife  between  ourselves  might  be  effected,  and  for 
good  reasons  known  to  herself,  be  it  known  that  I  hereby  con- 
sent to  said  separation,  and  in  consideration  of  my  duty  to 
her  as  her  husband,  I  hereby  agree  to  pay  to  her  monthly, 
through  the  Hon.  M.  A.  McLain,  of  Jacksonville,  aforesaid, 
the  sum  of  thirty  dollars  per  month,  on  the  first  day  of  each 
month,  the  first  installment  or  payment  being  and  to  become 
due  November  1,  1882.  And  I  hereby  bind  myself  to  the  well 
and  true  payment  of  thirty  dollars,  aforesaid,  monthly,  so  long 
as  she  shall  maintain  good  behavior  and  shall  (not)  have  re- 
married, and  this  I  bind  myself  to  do  under  a  penalty  of  five 
thousand  dollars,  to  be  recovered  by  her  in  any  court  of  law 
by  attachment  upon  my  property  and  of  myself,  which  sum  of 
five  thousand  dollars  aforesaid  I  hereby  agree  shall  be  consid- 
ered a  forfeiture  upon  my  part  to  her.  And  this  thirty  dollars 
per  month  is  in  addition  to  the  one  hundred  and  fifty  dollars 
which  I  have  already  paid  her,  at  the  making  of  this  agree- 
ment.    And  this  I  do  freely  and  understandingly. 

"  Witness  my  hand  and  seal  this  12th  September,  1882. 

"J.  I.  Mackey."     [Seal.]    " 

The  instrument  was  acknowledged  before  H.  M.  Sylvester, 
a  notary  public,  and  witnessed  by  him. 
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The  plaintiff  cannot  recover  on  both  forms  of  declaration. 
She  electa  to  recover  the  penal  sura.  We  have  no  doubt 
the  instrument  declared  on  is  a  penal  bond.  It  contains  all 
the  elements  of  one,  though  perhaps  not  expertly  put  together. 

"  If  I,  by  deed,  covenant  or  promise  to  do  a  thing,  and  then 
say,  to  perform  which  promise  I  bind  myself  in  twenty  pounds, 
this  is  a  good  obligation  in  law."  No  set  form  of  words  is  ne- 
cessary, as  see  numerous  illustrations  in  Bacon's  and  Dane's 
Abridgments,  title  Obligation.  We  are  of  opinion  that  the 
five  thousand  dollars  are  a  penalty,  and  not  liquidated  dam- 
ages. 

Passing  the  points  made  on  the  pleadings,  an  important 
question  arises  whether  an  agreement  for  separate  support  is 
valid  in  this  state.  We  do  not  see  why  not.  It  is  said  in 
argument  that  there  has  never  been  a  judicial  decision  in  the 
state  touching  the  question.  That  indicates  that  the  danger 
of  a  frequency  of  such  cases  must  be  small  indeed. 

Certainly,  such  an  agreement  comes  within  the  spirit  of  our 
late  statute  which  provided  for  a  divorce  from  bed  and  board, 
the  marital  tie  remaining.  There  never  has  been  any  judicial 
expression  in  this  state  against  an  agreement  for  separate  sup- 
port. The  doctrine  is  upheld  in  an  early  Massachusetts  case 
"when  this  state  was  a  part  of  that  commonwealth,  and  the 
precedent  is  therefore  as  binding  here  as  it  is  there. 

In  Page  v.  Trufant,  2  Mass.  159,  3  Am.  Dec.  41,  decided  in 
1806,  it  was  held  that  "  a  bond  from  the  husband  to  the  father 
of  the  wife,  for  her  maintenance,  after  a  voluntary  separation, 
is  a  valid  contract."  According  to  the  practice  of  that  day, 
each  judge  sitting  expressed  his  opinion  on  the  question,  and 
all  favored  the  doctrine.  Parsons,  C.  J.,  closed  the  discussion 
in  these  words:  "  It  in  fact  appears  on  the  record  that  the 
consideration  was  legal  and  meritorious,  as  it  was  made  to 
secure  a  separate  maintenance  for  the  wife,  who  separated 
from  her  husband  for  their  mutual  comfort,  to  avoid  the  effect 
of  jealousies  and  animosities  that  existed  between  them." 

In  Fox  V.  Davis,  113  Mass.  255,  18  Am.  Rep.  476,  the  doc- 
trine is  fully  recognized,  and  was  applied  in  that  case.  Mr. 
Bishop  (1  Bishop  on  Marriage  and  Divorce,  6th  ed.,  b.  5,  c. 
39)  enumerates  the  states,  citing  their  cases,  where  the  doc- 
trine is  either  allowed  or  disallowed;  and  it  appears  to  have 
been  accepted  by  most  of  the  states.  In  England  it  is  estab- 
lished by  act  of  Parliament.  The  condition  on  which  it  rests 
is,  that  separation  has  already  taken  place,  or  that  the  agree- 
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ment  is  made  in  contemplation  of  an  immediate  separation, 
which  takes  place  as  contemplated. 

The  only  objection  to  such  contracts  is  the  encouragement 
which  may  be  afforded  for  married  parties  to' separate  from 
each  other.  We  think  that  amounts  to  little  or  nothing  under 
our  liberal  divorce  system.  Parties  greatly  prefer  divorce  and 
alimony  to  mere  separation. 

There  may  be  a  distinction  to  be  observed.  Some  contracts 
of  separation  might  offend  public  policy,  and  others  not.  Cer- 
tainly, there  are  cases  where  a  wife  would  be  justified  in  sepa- 
rating from  her  husband,  and  asking  a  support  from  him 
notwithstanding  the  separation.  There  was  undoubtedly 
good  cause  for  separation  in  the  present  case.  The  evidence 
in  the  divorce  case,  to  be  alluded  to  hereinafter,  which  is  a 
part  of  the  record  of  this  case,  shows  that  the  separation  was 
caused  by  cruelties  injflicted  by  him  upon  her.  He  had  fre- 
quently choked  her  severely,  and  habitually  abused  her  in 
different  ways.  She  proves  that  she  has  been  a  person  of  good 
behavior  since  separation,  as  the  contract  requires  of  her,  and 
that  she  has  not  married  again. 

It  is  contended,  however,  by  the  defendant  that  the  contract 
is  to  be  interpreted,  not  by  the  law  of  Maine,  but  by  the  law 
of  Florida,  where,  by  its  terms,  it  was  to  be  performed,  and  that 
such  a  contract  is  invalid  by  the  law  of  the  latter  state. 

While  it  may  be  admitted  that  the  general  rule  is,  that  con- 
tracts are  to  be  intrepreted  according  to  the  law  of  the  place 
where  performance  is  to  be  had,  there  are  some  exceptions 
when  the  question  pertains  to  the  validity  of  the  contract, 
rather  than  to  the  meaning  of  its  provisions.  We  are  satisfied 
that  the  general  rule  invoked  by  the  defendant's  counsel  does 
not  govern  the  case  before  us.  That  rule  is  more  applicable 
to  commercial  contracts  than  to  agreements  like  this. 

Professor  Wharton  lays  down  and  supports  with  authori- 
ties this  proposition:  "  That  parties  who  enter  into  a  contract 
are  presumed  to  do  so  bona  fide,  intending  the  contract  to  be 
performed;  and  that  they  are  supposed,  if  two  systems  of  law 
are  before  them,  by  one  of  which  the  contract  would  be  good, 
by  the  other  of  which  it  would  be  bad,  to  incorporate  in  the 
contract  the  law  which  would  make  the  contract  operative": 
Wharton  on  Evidence,  2d  ed.,  sec.  1250.  The  same  author 
states  the  same  proposition  again  (Wharton's  Conflict  of 
Laws,  2d  ed.,  sec.  429),  in  these  words:  "It  is  always  to  be 
presumed   that  persons  agree   effectually  to  do   that  whicb 
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they  contract,  and  if  so,  this  agreement  becomes  a  part  of  th& 
contract,  overriding  such  local  law  as  does  not  rest  on  a 
ground  distinctively  moral  or  political.  And  when  there  is  a 
conflict  of  possible  applicatory  laws,  the  parties  are  presumed 
to  have  made  part  of  their  agreement  that  law  which  is  most 
favorable  to  its  performance." 

Professor  Parsons  (2  Parsons  on  Contracts,  6th  ed.,  583) 
accepts  and  strongly  advocates  this  view.  There  are  also 
late  cases  supporting  it.  In  Hunt  v.  Jones,  12  R.  I.  265,  34 
Am.  Rep.  635,  it  is  held  that  when  a  vender  sold  goods  in 
Rhode  Island  to  be  delivered  in  New  York,  and  the  contract 
was  valid  in  Rhode  Island,  and  void  in  New  York  on  account 
of  the  statute  of  frauds  in  that  state,  the  sale  should  be  re- 
garded as  a  Rhode  Island  contract.  A  note  made  in  Connec- 
ticut on  Sunday  after  sunset  was  held  to  be  valid,  though  had 
it  been  made  in  the  same  circumstances  in  Rhode  Island  it 
would  have  been  invalid.  Brown  v.  Browning,  15  R.  I.  422,  2 
Am.  St.  Rep.  908,  Blackwell  v.  Webster,  23  Blatch.  537,  and 
Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406,  bear  with  weight  oq 
this  question. 

There  are  strong  circumstances,  features  in  the  contract,  and 
facts  about  it,  which  strengthen  the  presumption  that  the 
parties  intended  to  be  governed  by  the  laws  of  Maine  in  their 
contract.  The  paper  was  made  here  (at  Portland)  and  deliv- 
ered here.  It  was  partly  performed  here,  one  hundred  and 
fifty  dollars  having  been  paid  at  its  delivery.  The  cause  pro- 
ducing the  agreement  occurred  in  Maine,  being  principally  hi» 
treatment  of  her  while  temporarily  residing  at  Old  Orchard. 
The  separation  took  place  in  Maine,  and  there  was  nothing 
preventing  her  thereafterwards  residing  in  Maine,  or  out  of 
Florida. 

The  parties  were  not  at  the  time  merely  traveling  through 
the  state,  but  were  temporarily  abiding  here.  No  evasion  of 
the  law  of  Florida  was  intended,  nor  is  the  contract  a  criminal 
one  under  her  laws.  It  is  merely  contended  that  that  state 
has  adopted  a  part  of  the  old  common  law,  which  disapproves 
such  agreements  upon  grounds  of  public  policy. 

That  state  has  no  statute  on  the  subject,  and  no  case  touch- 
ing it  has  ever  been  in  any  form  before  any  of  its  courts. 

We  think  the  contract  is  legally  enforceable  in  this  state. 

It  is  contended  for  the  defendant  that  the  agreement  for 
separate  support  was  terminated  by  the  divorce  obtained  by 
the  plaintiff  in  a  court  in  Florida  in  1883.     The  agreement 
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does  not  provide  for  its  rescission  or  termination  upon  the 
wife's  divorce.  A  failure  of  good  behavior,  or  remarriage,  are 
the  only  causes  provided  for  its  termination.  The  promised 
support  would  be  just  as  much  needed  after  divorce  as  be- 
fore. There  is  no  agreement  of  parties  in  the  provisions  of 
the  divorce,  nor  was  there  any  in  the  negotiations  preceding 
divorce,  that  the  contract  should  be  annulled  thereby,  al- 
though the  defendant  attempted  to  prove  such  an  understand- 
ing. The  court  could  have  imposed  such  condition,  a  not 
uncommon  thing,  but  failed  to  do  so.  Nor  does  the  decree  of 
divorce,  of  its  own  force,  have  the  efifect  of  terminating  the 
prior  agreement  for  separate  support.  On  this  point  the  doc- 
trine is  stated  by  Mr.  Bishop,  and  the  authorities  fully  cited: 
1  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sec.  637;  2  Id., 
sees.  55,  717-722,  741. 

The  counsel  for  the  defendant  argue  at  great  length  that  an 
action  cannot  be  maintained  on  the  agreement,  because  not  of 
legal  form  in  all  respects,  very  properly  contending  that  all 
contracts  made  between  husband  and  wife  do  not  become 
valid  merely  because  the  marital  tie  has  been  sundered  by  a 
decree  of  divorce.  But  all  contracts  of  the  kind  which  equity 
would  uphold  before  divorce  the  law  recognizes  after  divorce. 

This  agreement  is  substantially  a  legal  agreement,  and  at 
all  events  a  good  equitable  agreement.  Had  the  promise  in 
it  been  made  to  the  plaintiff 's  agent  as  her  trustee,  it  would 
have  been  a  perfectly  formal  instrument  at  law.  But  the 
promise  is  to  her,  though  the  delivery  of  the  money  was  to  be 
to  the  agent  for  her.  Equity  would  have  readily  supplied 
formality. 

In  the  divorce  proceedings  the  plaintiff  received  allowances 
towards  her  support  of  $690,  the  terms  of  divorce  having 
been  arranged  by  the  counsel  of  the  parties.  Here,  then,  was 
a  decree  of  court  for  support,  and  also  an  agreement  of  par- 
ties for  the  same  purpose.  It  does  not  clearly  appear  what 
was  in  the  minds  of  the  parties  about  a  double  allowance,  but 
from  what  was  said  and  done  in  the  negotiation,  and  because 
there  would  be  much  apparent  justice  in  thus  interpreting 
the  transaction,  we  think  we  are  justified  in  concluding  that 
it  was  the  tacit  understanding  of  the  parties  that  the  allow- 
ances in  the  divorce  suit  should  be  a  credit  to  that  extent 
upon  the  amounts  payable  by  the  contract:  Albee  v.  Wyman^ 
10  Gray,  222. 

The  result  must  be  that  judgment  is  to  be  entered  for  the 
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penal  sum  of  the  bond,  execution  to  issue  for  the  sum  due  on 
the  bond,  less  the  credit  of  $690. 

Defendant  defaulted  for  the  penal  sum.  Damages  to  be 
assessed  at  nisi  vrius.  

Penaltiks.  —  For  the  distinction  between  penalties  and  liquidated  dam- 
ages, see  Moore  v.  Colt,  127  Pa.  St.  289;  14  Am.  St.  Rep.  845,  and  note. 

Aqkeement  fok  Separation  between  Husband  and  Witb.  — The  divorce 
of  a  husband  and  wife,  after  their  valid  agreement  for  a  separation,  or  the 
commission  by  either  of  them  of  an  act  entitling  the  other  to  a  divorce, 
does  not  avoid  or  annul  such  agreement,  or  entitle  either  to  be  released 
therefrom:  Gcduaha  r.  Oalusha,  116  N.  Y.  635;  15  Am.  St.  Rep.  453,  and 
note. 
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Washington  County  v.  State,  Use  of  Carty. 
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JxTRY  Trial  —  Multiplication  op  Prayers  Substantially  the  Sams,  on 
subjects  upon  which  the  law  has  been  thoroughly  well  settled,  is  a  prac* 
tice  much  to  be  deprecated. 

JuBY  is  Confined  to  PEcaNiARY  Damages  Sustained  by  Parent,  in  estimat- 
ing the  damages,  in  an  action  brought  by  him  to  recover  for  the  death  of 
his  child,  caused  by  the  negligence  of  the  defendant. 

Expectation  or  Pecuniary  Benefit  to  Parent  from  Continuance  o» 
Child's  Life  beyond  Minority  cannot  be  taken  into  account  by  the 
jury  in  an  action  by  a  parent,  brought  under  the  negligence  act  of  Mary* 
land,  to  recover  damages  for  the  death  of  his  minor  child,  although  the 
child  had  been  emancipated  by  his  father  two  years  before  he  was  killed, 
had  voluntarily  given  to  his  father  each  year  after  his  emancipation  a 
portion  of  his  wages,  and  "  bad  said  that  after  he  had  got  of  age  he  would 
help  to  fix  up  the  property." 

Action  to  recover  damages  for  the  death  of  a  minor,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant.  The 
opinion  states  the  case. 

Alexander  Neilly  Frederick  F.  McComaa,  and  Edward  StaTcBy 
for  the  appellant. 

/.  Clarence  Lane  and  Henry  H.  Keedy,  for  the  appellee. 

Miller,  J.  This  suit  was  brought  under  the  negligence 
law  by  a  father  to  recover  damages  for  the  death  of  his  minor 
son,  caused,  as  it  is  alleged,  by  the  negligence  of  the  defend- 
ant. Many  actions  have  been  brought  under  this  statute, 
and  they  seem  to  be  daily  increasing  in  number.     The  legal 
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principles  which  govern  them  are  familiar,  but  there  is  always 
more  or  less  difficulty  in  the  application  of  these  principles 
to  particular  cases.  Here  the  boy  killed  was  nineteen  years 
and  seven  months  old,  and  he  met  his  death  under  peculiar 
circumstances. 

We  gather,  from  the  record,  that  in  October,  1888,  the  de- 
fendant held  a  fair  in  its  grounds  at  Hagerstown.  Among 
the  exhibitions  offered  for  the  amusement  of  visitors  were 
balloon  ascensions  and  trapeze  performances  in  the  air.  The 
preparations  for  these  were  in  a  circular  inclosure  in  a  part  of 
the  fair-grounds,  and  several  large  poles  were  planted,  by 
which  the  balloons  could  be  stayed  and  held  while  they  were 
in  process  of  inflation  and  made  ready  to  be  sent  up.  One  of 
these  poles,  which  it  is  alleged  was  insecurely  fixed  in  the 
ground,  fell  upon  the  boy,  and  killed  him.  He  had  a  ticket 
as  keeper  of  stock,  which  admitted  him  to  the  fair-grounds 
free  of  charge,  but  with  all  the  privileges  of  an  ordinary  visi- 
tor. 

There  was  the  usual  conflict  of  testimony  as  to  negligence 
on  the  part  of  the  defendant,  and  as  to  contributory  negligence 
on  the  part  of  the  deceased.  But  on  this  part  of  the  case  lit- 
tle need  be  said.  We  find  no  error  warranting  a  reversal  in 
the  instructions  on  these  subjects  given  to  the  jury  by  the 
learned  judge  before  whom  the  case  was  tried  in  granting  the 
plaintifi''s  third  and  fifth  prayers,  and  the  defendant's  third, 
fourth,  eighth,  ninth,  and  tenth  prayers.  The  defendant's 
fifth,  sixth,  and  seventh  prayers  on  the  same  subject  were 
properly  rejected,  because  those  granted  fully  covered  the  law 
as  to  this  branch  of  the  case.  The  multiplication  of  prayers 
substantially  the  same  on  subjects  about  which  the  law  has 
been  thoroughly  well  settled  is  a  practice  much  to  be  depre- 
cated. 

But  the  question  most  earnestly  argued  arises  upon  the  rul- 
ings as  to  the  measure  of  damages.  The  judge  was  clearly 
right  in  instructing  the  jury  that  in  estimating  the  damages 
they  were  confined  to  the  pecuniary  damages  sustained  by  the 
plaintiff'.  The  authorities  all  agree  that  in  suits  under  Lord 
Campbell's  act,  and  similar  statutes  in  this  country,  pecuniary 
damages  only  can  be  recovered.  Nothing  can  be  given  the 
father  as  a  solatium  for  the  bereavement  suffered  by  the  loss 
of  his  child.  The  statute  does  not  deal  with  the  priceless 
value  at  which  a  father  holds  the  life  of  his  child,  and  only 
professes  to  compensate  him  for  the  pecuniary  loss  he  may 
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sustain  by  his  death.  But  the  court  told  the  jury  that  in 
estimating  such  damages  they  could  allow  the  father  what 
they  may  believe,  from  all  the  evidence  in  the  case,  will  be  an 
adequate  compensation  "  for  the  loss  of  his  son's  life,"  and  re- 
fused to  instruct  them  that  they  could  only  give  such  as  they 
may  believe,  from  the  evidence,  will  be  an  adequate  compen- 
sation for  the  loss  of  his  son's  services  "  until  he  should  arrive 
at  the  age  of  twenty-one  years."  So  the  question  is  fairly 
raised  whether,  in  a  suit  by  a  father  under  this  statute  to 
recover  damages  for  the  death  of  a  minor  child,  the  jury 
should  be  allowed  to  take  into  account  any  expectation  of 
pecuniary  benefit  to  the  plaintiff  from  the  continuance  of  the 
child's  life  beyond  minority. 

There  is  conflict  of  authority  on  this  subject  in  other  states: 
Pennsylvania  R.  R.  Co.  v.  Zehe^  33  Pa.  St.  330;  Caldwell  v. 
Brown,  53  Pa.  St.  453;  Birkett  v.  Knickerbocker  Ice  Co.,  110 
N.  Y.  504.  But  so  far  as  this  state  is  concerned,  we  think  the 
question  has  been  settled.  It  first  arose  in  the  case  of  State 
V.  Baltimore  etc.  R.  R.  Co.,  24  Md.  84,  87  Am.  Dec.  600,  which 
was  decided  in  1865,  and  is  among  the  first,  if  not  the  first 
case,  in  which  this  statute  was  construed,  it  having  been 
passed  in  1852.  In  that  case,  the  boy  killed  was  between 
ten  and  twelve  years  of  age.  He  had  no  father  living,  and 
the  suit  was  brought  by  his  widowed  mother,  who  had  a  large 
family,  and  kept  a  small  grocery  store.  He  was  his  eldest 
child,  a  smart,  likely  lad,  who  attended  the  store  when  his 
mother  was  absent,  and  his  services  were  worth  to  her  from 
five  to  six  dollars  per  month  at  time  the  accident  occurred. 

The  court  below  (Martin,  J.)  instructed  the  jury,  on  the 
question  of  damages,  that  they  could  only  give  the  mother 
such  sum  as  they  "may  believe,  from  all  the  evidence  in  the 
case,  will  be  an  adequate  compensation  for  the  loss  of  her  son*s 
services  from  the  time  of  his  death  to  the  period  when,  if  he 
had  lived,  he  would  have  attained  the  age  of  twenty-one  years." 
This  instruction  was  vigorously  assailed  by  able  counsel,  in 
argument,  but  this  court  afiirmed  it,  and  said:  "To  submit  to 
a  jury  the  value  of  a  life,  without  limit  as  to  years,  would  have 
been  to  leave  them  to  speculate  upon  its  duration  without  any 
basis  of  calculation.  The  law  entitles  the  mother  to  the  ser- 
vices of  her  child  during  minority  only;  beyond  this,  the 
chances  of  survivorship,  his  ability  or  willingness  to  support 
her,  are  matters  of  conjecture  too  vague  to  enter  into  an  esti- 
mate of  damages  merely   compensatory.    According  to  the 
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appellant's  theor}',  the  mother  and  son  are  supposed  to  live  on 
together  to  an  indefinite  age;  the  one  craving  Bympathy  and 
support,  the  other  rendering  reverence,  obedience,  and  protec- 
tion. Such  pictures  of  filial  piety  are  inestimable  moral  ex- 
amples, beautiful  to  contemplate;  but  the  law  has  no  standard 
by  wh^'ch  to  measure  their  loss."  It  has  been  suggested  that 
by  alluding  to  the  fact  that  the  mother  was  entitled  by  law  to 
the  services  of  her  child  during  minority  only,  the  court  in- 
tended to  say  that  all  actions  under  this  statute  must  be 
founded  on  legal  liability  alone.  But  we  do  not  so  understand 
the  court's  judgment.  What  the  court  was  enforcing  and  de- 
ciding was,  that  juries  ought  not  to  be  allowed  in  such  cases 
to  assess  damages  upon  vague  conjecture  or  speculation.  The 
danger  of  verdicts  founded  on  mere  guess-work  is  alluded  to 
in  a  previous  part  of  the  opinion,  where  it  is  said  that  "  gener- 
ally speaking,  the  influence  of  the  court  in  this  class  of  cases 
should  be  exerted  to  restrain  those  excesses  into  which  juries 
are  apt  to  run."  The  legal  right  of  the  mother  to  the  services 
of  her  minor  son  is  referred  to  as  furnishing  a  safe  basis  from 
which  the  jury  may  reasonably  infer  that  she  suffered  a  pe- 
cuniary loss  by  his  death,  and  as  affording  her  a  reasonable 
expectation  of  pecuniary  benefit  from  the  continuance  of  his 
life  during  minority.  But  what  a  minor  child  may  be  able  or 
willing  to  do  for  his  father  or  mother  after  he  becomes  of  age, 
when  he  has  the  right  to  leave  the  parental  roof  and  set  up  for 
himself  in  life,  and  before  his  willingness  and  ability  have  been 
tested  by  experience,  is,  as  we  understand  the  court  to  say,  a 
matter  of  conjecture,  too  vague  to  enter  into  an  estimate  of 
damages  in  such  a  case. 

Such  is  the  meahing  and  effect  of  this  decision.  It  is  a  lead- 
ing one  in  our  state,  and  has  been  repeatedly  followed.  In 
Cumberland  etc.  R.  R.  Co.  v.  State^  44  Md.  283,  the  boy  killed 
was  old  enough  to  be  a  fireman  on  a  locomotive-engine,  and 
an  instruction  containing  the  same  restriction  met  the  approval 
of  this  court.  In  Baltimore  etc.  R.  R.  Co.  v.  State,  54  Md.  648, 
the  boy  was  twelve  years  old,  and  a  like  instruction  was 
granted.  So  in  Albert  v.  State,  66  Md.  325,  59  Am.  Rep.  159, 
where  a  minor  son  sued  for  the  death  of  his  father,  his  right 
to  prospective  damages  was  limited  to  his  attaining  his  ma- 
jority. In  fact.  State  v.  Baltiviore  etc.  R.  R.  Co.,  24  Md.  84,  87 
Am.  Dec.  600,  has  in  this  state  been  universally  recognized  as 
having  settled  the  law  on  this  subject. 

Nor  has  it  been  overruled  or  shaken  by  anything  said  or 
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decided  in  Baltimore  etc.  R.  R.  Co.  v.  State,  60  Md.  449..  On  the 
contrary,  it  is  there  cited  with  approval,  and  carefully  distin- 
guished from  the  case  then  under  consideration.  Our  statute, 
unlike  those  of  some  of  the  states  which  give  the  action  for  the 
benefit  of  the  next  of  kin  generally,  closely  follows  Lord  Camp- 
bell's act,  and  allows  suits  only  for  the  benefit  "  of  the  wife, 
husband,  parent,  and  child  "  of  the  person  killed.  And  in 
Baltimore  etc.  R.  R.  Co.  v.  State,  60  Md.  449,  the  court,  follow- 
ing the  English  deci^ion8  construing  their  statute,  decided 
that  "legal  liability  alone  is  not  the  test  of  the  injury  in  re- 
spect of  which  damages  may  be  recovered  under  the  statute; 
but  that  the  reasonable  expectation  of  pecuniary  advantage 
by  the  relative  remaining  alive  may  be  taken  into  account  by 
the  jury,  and  damages  given  in  respect  of  that  expectation  if  it 
be  disappointed,  and  the  probable  pecuniary  loss  thereby  sus- 
tained." In  that  case,  a  father  was  killed  who  had  two  adult 
unmarried  daughters  who  lived  with  him  as  part  of  his  family, 
were  dependent  upon  him  for  support,  by  reason  of  their  in- 
ability to  support  themselves,  and  the  father  had  supported, 
and  was  supporting  them  at  the  time  of  his  death.  In  view 
of  these  facts,  the  court  considered  it  a  case  falling  within  the 
rule  of  interpretation  above  stated,  and  allowed  the  jury  to 
award  damages  to  these  adult  as  well  as  to  the  minor  chil- 
dren. 

Following  in  the  same  line  is  the  case  of  Baltimore  etc.  R.  R. 
Co.  v.  State,  63  Md.  135.  The  person  killed  was  a  mother  who 
had  made  her  permanent  home  with  a  married  daughter,  to 
whom  she  rendered  services  by  attending  to  housework  and 
looking  after  the  children  while  the  daughter  was  away  at 
work,  and  thus  gave  her  considerable  assistance,  which  she 
had  rendered,  and  was  rendering  when  she  was  killed.  The 
court  allowed  the  jury  to  consider  the  pecuniary  value  of  these 
services  to  the  daughter,  and  to  award  her  damages  for  the 
loss  of  them.  In  each  of  the  English  decisions  cited  in  both 
these  cases,  the  adult  son  who  was  killed  had  given  and  was 
giving  assistance  of  a  definite  pecuniary  amount  to  his 
parents,  and  this  fact  was  relied  on  by  the  court  as  the  evi- 
dence which  showed  that  the  father  had  a  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continuance  of  his  son's 
life:  Dalton  v.  South-Eastern  R'y  Co.,  93  Eng.  Com.  L.  296; 
FranUin  v.  South-Eastern  Ry  Co.,  3  Hurl.  &  N.  211.  Of  like 
character  and  to  the  same  effect  is  Pennsylvania  R.  R.  Co.  v. 
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Adams,  55  Pa.  St.  499;  and  many  other  similar  cases  might 
be  cited.  In  these  cases,  the  son,  after  attaining  age,  had  mani- 
fested his  willingness  to  assist  his  parents  by  actually  doing 
so,  and  when  that  fact  is  proved  we  can  understand  how  the 
latter  may  reasonably  expect  further  assistance  if  the  son 
lives.  But  whether  a  minor  son  will  do  so  after  he  comes  of 
age  is,  as  it  seems  to  us,  a  matter  of  vague  conjecture,  which 
can  furnish  no  reasonable  foundation  for  a  verdict. 

In  the  present  case,  the  father  testified  that  he  had  eman- 
cipated his  son  two  years  before  he  was  killed;  that  he  was 
working  for  himself,  and  had  voluntarily  given  each  year  to 
witness,  since  his  emancipation,  seventy-five  or  eighty  dollars 
of  his  wages;  that  he  was  a  farm-hand  and  earned  from  one 
hundred  and  ten  to  one  hundred  and  twenty  dollars  a  j'ear, 
and  was  living  with  witness,  except  when  at  labor.  But  the 
only  effect  of  this  emancipation,  as  it  is  called,  was  to  protect, 
so  long  as  it  continued,  the  employer,  in  paying  his  wages  to 
the  minor  himself.  The  father  could  revoke  the  privilege  at 
any  time  he  chose,  and  collect  and  receive  his  entire  wages. 

Again,  in  answer  to  the  direct  question,  "  Did  you  have  any 
reasonable  expectation  that  he  would  do  this  [that  is,  give  you 
seventy-five  or  eighty  dollars  a  year]  after  he  became  of  age?" 
the  father  testified  that  "  the  deceased  had  said  that  after  he 
got  of  age  he  would  help  to  fix  up  the  property,  and  that  he 
never  said  anything  about  getting  married";  and  the  court, 
against  the  objection  of  the  defendant,  allowed  this  testimony 
to  go  to  the  jury.  But  a  vague  declaration  or  promise  like 
this,  made  by  a  minor,  has  no  probative  force  whatever,  and 
in  our  opinion,  this  evidence  is  altogether  too  slight  and  in- 
sufficient to  enable  the  jury  to  find  from  it  a  ground  for  the 
reasonable  expectation  which  the  law  requires.  Nor  do  we 
find  any  evidence  in  this  record  which  can  have  the  effect  of 
taking  this  case  out  of  the  rule  laid  down  by  our  predecessors 
in  State  v.  Baltimore  etc.  R.  R,  Co,,  24  Md.  84;  87  Am.  Dec. 
600.     That  case  was,  in  our  judgment,  well  decided. 

We  have  considered  the  case  very  carefully,  and  it  follows 
from  what  we  have  said  that  while  there  is  no  error  justifying 
a  reversal  in  the  other  rulings  of  the  court,  there  is  error  in 
the  modification  made  by  the  court  to  the  defendant's  eleventti 
prayer,  in  rejecting  its  twelfth  prayer,  in  granting  the  plain- 
tiff's first  and  fourth  prayers,  and  in  the  ruling  relating  to  the 
admissibility  of  evidence  contained  in  the  second  exception. 
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and  for  these  errors  the  judgment  must  be  reversed,  and  a  new 
trial  awarded. 
Judgment  reversed,  and  new  trial  awarded. 

Parent  and  Child.  —  As  to  the  measure  of  damages  recoverable  by  a 
father  for  the  death  of  hia  child,  see  Fordyce  v.  McCanU,  51  Ark.  509;  14  Am. 
St  Rep.  69,  and  note;  Cooper  v.  Lake  Shore  etc  Ky  Co.t  66  Mich.  261}  U 
Am.  St.  Rep.  482. 


Whitridge  V.  Williams. 

[71  Maryland,  106.1 
CoNSTRTJCTloif  OF  WiLL.  —  Where  a  testator  bequeaths  to  a  tmstee  a  sum  of 
money  to  be  held  in  trust,  and  the  income  to  be  paid  to  a  married  woman, 
"for  the  sole  use  of  herself  and  her  children  during  the  term  of  her  nat- 
ural life,  this  trust  to  continue  until  her  youngest  child  then  alive  kttain 
to  the  age  of  twenty-one  years,  should  she  herself  die  previous  to 
that  time,  when  said  trust  fund  is  to  go  to  her  child  or  children  then 
alive,  in  equal  proportiona," —  1.  The  words  "for  the  sole  use  of  herself 
and  her  children  "  did  not  give  the  children  any  estate  in  the  property 
bequeathed.  They  showed  that  their  support  and  maintenance  were  ob- 
jects for  which  the  testator  desired  to  provide,  but  the  mode  which  he 
adopted  for  securing  this  result  was  the  gift  to  her  of  the  income  during 
her  life.  2.  The  beneficiary  having  died  before  her  youngest  child  at- 
tained the  age  of  twenty -one  years,  the  trust  was  to  continue  until  it 
reached  that  age,  and  then  the  fund  was  to  be  divided  equally  among 
the  children  living  at  that  time.  3.  The  income  accruing  after  the  death 
of  the  beneficiary  was  not  to  accumulate  until  the  time  of  division,  but 
the  children  were  entitled  to  equal  shares  of  such  income  until  the  time 
of  division  should  arrive.  4.  The  beneficiary  was  entitled  to  the  income 
during  her  life,  and  the  trustee  had  no  authority  to  use  any  portion  of  it 
to  repair  the  depreciation  of  the  principal.  5.  The  portion  of  such  in- 
come which  was  converted  by  the  trustee  into  principal  belongs  to  the 
personal  estate  of  the  beneficiary,  and  must  be  delivered  to  her  adminis- 
trator. 6.  But  no  loss  ought  to  fall  upon  the  trustee  from  his  having  so 
invested  the  income,  since  the  beneficiary  received  the  benefit  of  the  in- 
vestment during  her  life,  and  the  delivery  of  the  investment  to  her 
administrator  will  protect  her  personal  estate  from  harm,  and  ought 
therefore  to  be  credited  to  the  trustee  as  income  paid  by  him. 

Bill  in  equity  to  obtain  a  construction  of  a  clause  of  a  will. 
Thomas  Whitridge,  now  deceased,  left  the  following  legacy  in 
his  will:  "I  give  and  bequeath  to  John  A.  Whitridge  fifty 
thousand  dollars  in  cash,  to  be  held  in  trust,  the  income  of 
which  to  be  paid  to  Mrs.  Mary  C.  Williams,  wife  of  Dr.  Philip 
C.  Williams,  for  the  sole  use  of  herself  and  her  children  dur- 
ing the  term  of  her  natural  life;  this  trust  to  continue  until 
her  youngest  child  then  alive  attain  to  the  age  of  twenty-one 
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years,  should  she  herself  die  previous  to  that  time,  when  said 
trust  fund  is  to  go  to  her  child  or  children  then  alive,  in  equal 
proportions,  but  should  she  die  without  a  child  or  children," 
then  to  certain  persons  named.  In  the  residuary  clause  other 
property  was  left  in  the  same  way,  to  be  included  in  the  trust 
above  mentioned.  Mrs.  Williams  died,  leaving  four  children, 
one  of  whom  is  over  twenty-one  years  of  age,  and  the  other 
three  are  under  that  age.  John  A.  Whitridge,  trustee,  averred 
in  his  bill  that  he  had  received  the  fifty  thousand  dollars 
above  mentioned,  and  certain  stocks  and  bonds;  that  during 
the  lifetime  of  Mrs.  Williams  he  paid  over  to  her  the  net  in- 
come, except  the  sum  of  $2,037.37,  the  balance  in  his  hands 
at  the  time  of  her  death,  and  except,  also,  about  three  thou- 
sand dollars,  which  he  found  it  necessary,  in  order  to  keep  the 
principal  unimpared,  to  transfer  to  the  principal  account,  from 
time  to  time,  to  make  good  the  loss  of  premiums  on  certain 
securities,  which  had  depreciated  as  they  approached  maturity. 
He  also  averred  that  he  had  received  other  sums  of  money 
belonging  to  the  trust,  all  of  which,  except  $11,367.73,  he  had 
invested.  The  principal  object  of  the  bill  was  to  obtain  the 
opinion  of  the  court  as  to  the  meaning  of  the  above-mentioned 
clause  in  the  will,  and  its  direction  as  to  the  disposition  of  the 
income  already  collected,  and  that  which  should  accrue  dur- 
ing the  future  continuance  of  the  trust.  The  children  and  the 
administrator  of  Mrs.  Williams  were  made  defendants.  The 
circuit  court  decreed  that  the  trustee  should  be  charged  with 
the  income  collected  by  him  in  the  lifetime  of  Mrs.  Williams, 
and  be  allowed  credit  for  payments  to  her,  and  the  expenses 
of  executing  the  trust,  and  commissions,  and  that  the  balance 
then  remaining  should  be  paid  to  the  administrator  of  Mrs. 
Williams,  and  that  the  income  accrued  since  her  death  should 
be  equally  divided  among  her  children.  All  the  parties  ap- 
pealed. 

Skipwith  Wilmer,  for  the  trustee. 

Randolph  Barton,  for  J.  W.  Williams,  and  for  the  guardian 
of  the  infants. 

James  M,  Ambler^  for  the  administrator. 

Bryan,  J.  It  is  necessary  to  say  but  little  about  the  con- 
struction of  the  will.  The  income  was  to  be  paid  to  Mrs. 
Williams  during  the  period  of  her  natural  life.  The  words 
"  for  the  sole  use  of  herself  and  her  children"  did  not  give  the 
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children  any  estate  in  the  property  bequeathed.  They  showed 
that  their  support  and  maintenance  were  objects  for  which 
this  testator  desired  to  provide,  but  the  mode  which  he 
adopted  for  securing  this  result  was  the  gift  to  her  of  the  in- 
come during  her  life.  If  she  should  die  before  her  youngest 
child  should  reach  the  age  of  twenty-one  years,  the  trust  was 
to  continue  until  it  reached  that  age,  and  then  the  fund  was 
to  be  divided  equally  among  the  children  living  at  that  time. 
The  purpose  of  the  testator  to  secure  a  support  for  the  chil- 
dren during  their  minority  is  clearly  evident;  his  purpose 
would  be  fully  accomplished  when  the  youngest  child  reached 
full  age;  and  at  that  time  he  directed  the  principal  to  be 
divided.  If  the  income  were  to  be  required  to  accumulate, 
instead  of  being  divided  among  the  children,  a  leading  object 
of  the  testator  would  be  defeated.  We  think  that  until  the 
time  of  division  shall  arrive  the  children  are  entitled  to  equal 
shares  of  the  income. 

Mrs.  Williams  was  entitled  to  the  income  during  her  life; 
and  the  trustee  had  no  authority  to  use  any  portion  of  it  to 
repair  the  depreciation  of  the  principal.  That  portion  which 
was  so  converted  into  principal  belongs  to  the  personal  estate 
of  Mrs,  Williams,  and  must  be  delivered  to  her  administrator. 
No  loss,  however,  ought  to  fall  upon  the  trustee  from  having 
BO  invested  the  income,  as  Mrs.  Williams  received  the  benefit 
of  the  investment  during  her  life.  The  delivery  to  her  ad- 
ministrator of  the  investment  will  protect  her  personal  estate 
from  harm,  and  it  ought  therefore  now  to  be  credited  to  the 
trustee  as  income  paid  by  him.  The  costs  in  this  court  must 
.  be  paid  out  of  the  trust  fund. 

Decree  affirmed.  

One  Appointed  Trustbk  foe  ▲  Wwk  and  Childbbn  eontiniies  to  be 
trustee  for  the  children,  where  he  has  not  renounced:  Salter  r.  Salter,  80 
Ga.  178;  12  Am.  St.  Rep.  249. 


616  Frazieb  and  Wifb  v.  Lanahan.     [Maryland, 

Fkazibr  and  Wife  v.  Lanahan. 

[71  Maryland,  13L) 

AFPLlOATIoy  OF  Payments.  —  Where  a  person  indebted  to  another  on  a 
mortgage  or  on  a  judgment,  and  also  on  an  open  account  or  on  a  note, 
makes  a  payment  generally,  and  the  creditor  has  made  no  appropriation 
of  snch  payment,  the  law  will  apply  it  to  the  most  burdensome  debt, 
that  is,  to  the  mortgage  or  judgment,  in  preference  to  the  note  or  open 
account.  But  where  the  debtor  is  indebted  on  a  mortgage  and  on  a 
judgment,  both  of  which  are  liens  on  his  property,  the  payment  ought 
to  be  applied  to  the  oldest  lien  due  and  enforceable  at  the  time  the  pay- 
ment  is  made. 

Wwe's  Uniting  with  Husband  in  Mortqagb  Crbatks  mo  Equity  in  Heh 
Favor  as  against  the  rights  of  a  creditor  in  making  application  of  pay- 
ments.  She  stands  in  no  better  position  than  a  surety,  who  has  no  right 
to  control,  for  his  benefit,  an  appropriation  of  payments,  when  such  ap- 
propriation is  to  be  made  by  the  court.  Nor  is  the  question  affected  by 
the  fact  that  some  of  the  payments  were  made  with  proceeds  of  the  sale 
of  tobacco  grown  and  wood  cut  on  property  belonging  to  the  wife,  where 
the  tobacco  was  grown  and  the  wood  was  cut  by  the  husband  with  the 
consent  of  the  wife,  and  the  proceeds  of  the  sale  were  used  and  applied 
by  him  with  her  consent,  and  without  any  knowledge  on  the  part  of  the 
creditor  as  to  the  sources  from  which  the  money  was  derived. 

Bill  to  foreclose  a  mortgage  from  Frazier  and  wife  to  Lana- 
han. The  court  passed  a  decree  directing  a  sale  of  the  mort- 
gaged premises.     Other  facts  are  stated  in  the  opinion. 

Joseph  S.  Wilson,  for  the  appellants. 

John  P.  Briscoe,  for  the  appellee. 

Robinson,  J.  The  appellant  Frazier  was  indebted  to 
Messrs.  Lanahan  and  Son  on  a  running  account  beginning  in 
1871,  and  continuing  down  to  1874.  Among  the  items  in 
this  account  was  a  note  of  $1,640,  the  payment  of  which  was 
secured  by  a  mortgage,  in  which  Frazier's  wife  united.  An- 
other item  was  a  note  of  $1,000,  and  on  this  note  a  judgment 
was  entered  against  Frazier  and  wife.  The  entire  indebtedness 
of  Frazier  to  Lanahan  and  Son  amounted  to  $8,017.10.  Upon 
this  indebtedness,  payments  were  made  by  Frazier  at  sundry 
times  amounting  to  $6,642.37,  leaving  a  balance,  as  claimed 
by  Lanahan  and  Son,  of  $1,474.73.  There  does  not  seem  to 
have  been  any  specific  appropriation  of  these  payments,  either 
by  Frazier  or  by  Lanahan  and  Son,  and  the  question  is.  How 
shall  these  payments  be  applied  by  a  court  of  equity?  All 
agree  that  the  payments  made  prior  to  the  execution  of  the 
mortgage  and  the  entry  of  the  judgment  on  the  note  of  $1,000 
are  to  be  applied  to  the  first  items  of  the  account;  but  the  con- 
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tention  is  in  regard  to  the  payments  subsequently  made, 
amounting  to  about  $1,400 — whether  they  shall  be  applied 
to  the  mortgage  or  to  the  judgment.  Now,  whatever  may  be 
the  rule  elsewhere,  it  is  well  settled  in  this  state  that  where  one 
is  indebted  to  another  on  a  mortgage  or  on  a  judgment,  and 
on  open  account  or  note,  and  makes  a  payment  generally,  and 
there  has  been  no  appropriation  of  such  -payment  by  the  cred- 
itor, the  law  will  apply  it  to  the  most  burdensome  debt;  that 
is  to  say,  to  the  mortgage  or  judgment,  in  preference  to  the 
note  or  open  account.  Such  was  the  rule  of  the  civil  law,  and 
it  has  been  the  rule  here  ever  since  the  decisions  in  Gwinn  v. 
Whitaker,  1  Har.  &  J.  754;  Dorsey  v.  Gassawayj  2  Har.  &  J. 
412;  3  Am.  Dec.  557. 

In  this  case,  the  mortgage  and  judgment  are  both  liens  on 
the  property  of  the  debtor,  the  one  a  general  and  the  other  a 
specific  lien,  and  the  payments,  it  seems  to  us,  ought  to  be 
applied  therefore  to  the  oldest  lien  due  and  enforceable  at 
the  time  the  payments  were  made.  And  if  so,  the  paymenta 
were  properly  applied  by  the  court  in  discharge  of  the  judg> 
ment,  because  it  was  due  prior,  in  point  of  time,  to  the  mort- 
gage. 

The  fact  that  the  wife  united  with  the  husband  in  the  mort- 
gage cannot  create  an  equity  in  her  favor  as  against  the  rights 
of  the  creditor.  She  can  stand  in  no  better  position  than  a 
surety,  and  a  surety  has  no  right  to  control  for  his  benefit  an 
appropriation  of  payments,  when  such  appropriation  is  to  be 
made  by  the  court.  On  the  contrary,  we  take  the  rule  to  be, 
where  one  has  two  demands  on  the  same  debtor,  the  one  being 
a  sole  obligation  and  the  other  an  obligation  with  a  surety, 
and  no  appropriation  has  been  made  of  payments  by  either 
the  debtor  or  creditor,  the  law  will  apply  the  payments  to  the 
sole  obligation,  in  preference  to  the  secured  debt:  Chester  v. 
Wheelwright,  15  Conn.  562;  Pierce  v.  Sweet,  33  Pa.  St.  151. 

Some  of  the  payments,  it  was  said,  were  made  with  the  pro- 
ceeds of  sale  from  tobacco  grown  and  wood  cut  on  property 
belonging  to  the  wife.  But  this  cannot  affect  the  question. 
The  tobacco  was  grown  and  the  wood  was  cut  by  the  husband 
with  the  consent  of  the  wife,  and  the  proceeds  of  sale  were 
used  and  applied  by  him  with  her  consent,  and  without  any 
knowledge  on  the  part  of  the  appellees  as  to  the  sources  from 
which  the  money  was  derived.  No  one  can  question  the  right 
of  the  husband,  under  such  circumstances,  to  apply  the  pro- 
ceeds as  he  saw  fit;  and  if  no  appropriation  was  made  by  him, 
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then  the  appellees  had  the  right,  and  if  they  failed  to  exercise 
this  right,  then  the  court  will  apply  the  payments  thus  made 
to  the  oldest  lien  due. 

In  dealing  with  this  case,  we  have  treated  the  mortgage  as 
one  to  Lanahan  and  Son,  for  although  it  was  taken  in  the 
came  of  Samuel  J.  Lanahan,  a  member  of  the  firm,  it  is  ad- 
mitted that  it  was  given  to  secure  an  indebtedness  to  Lanahan 
and  Son;  and  this  being  so,  a  court  of  equity  will  treat  it  as  a 
mortgage  to  the  firm. 

The  payments,  it  seems  to  us,  were  properly  applied  by  the 
court,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 

Application  op  Payments  —  Generally.  —  One  owing  several  debts  to 
"the  same  person,  and  making  a  payment,  may  apply  it  to  whichever  debt 
be  pleases;  but  in  the  absence  of  an  application  by  the  debtor,  the  creditor 
may  make  such  application  of  the  payment  as  he  desires:  Blair  v.  Carpenter, 
75  Mich.  167;  King  v.  Sutton,  42  Kan.  600.  After  a  controversy  between  a 
debtor  and  creditor,  neither  has  the  right  to  direct  the  application  of  pay- 
ments: Laxarus  v.  Freidheim,  51  Ark.  371.  And  whenever  payments  have 
not  been  applied  by  the  parties,  the  law  will  apply  them  according  to  the 
equity  of  the  case,  preferring  a  debt  first  doe,  undisputed,  bearing  the  high- 
est interest,  and  unsecured:  Magarity  v.  Skipman,  82  Va.  806;  Duncan  v. 
Thomas,  81  Cal.  56;  Blair  etc.  Co.  v.  Billis,  76  Iowa,  246;  and  in  the  case  of 
running  accounts,  the  law  will  apply  payments  to  the  extinguishment  of  the 
items  in  the  order  of  their  dates:  First  Nat.  Bank  v.  Hollingsworth^  78  Iowa, 
675;  Lazarus  v.  Freidheim,  51  Ark.  371;  Thompson  v.  St.  Nicliolas  Nat,  Bank, 
113  N.  Y.  325. 

In  Hanson  v.  Manley,  72  Iowa,  48,  where  four  notes  were  taken  for  the 
purchase  price  of  a  machine,  and  a  mortgage  was  taken  upon  the  machine  to 
Becure  the  notes,  and  a  surety  signed  the  two  notes  first  to  fall  due,  the  ma- 
chine having  been  sold  under  the  mortgage  for  an  amount  more  than  suffi- 
cient to  pay  off  the  first  two  notes,  the  court  decided  that  the  surety  could  not 
insist  that  the  proceeds  of  the  mortgage  sale  should  be  applied  upon  the  first 
two  notes,  but  that  the  holders  of  the  notes  could  apply  the  money  upon  the 
other  notes,  which  were  unsecured  except  by  the  mortgage. 

In  Lazarus  v.  Henrietta  Nat.  Bank,  72  Tex.  354,  it  was  decided  that  when 
«ny  moneys  of  a  firm  are  paid  with  reference  to  the  release  of  a  mortgage 
held  by  a  firm  creditor,  such  purpose  is  a  sufficient  designation  of  the  pay- 
ment as  to  require  the  payment  to  be  applied  upon  the  secured  debt. 

The  rule  that  a  payment  must  be  applied  so  as  to  do  greatest  benefit  to 
the  debtor  cannot  be  invoked  by  a  purchaser  of  mortgaged  property  in  order 
to  secure  its  release,  where  a  subsequent  partial  payment  is  by  consent  ap- 
plied by  the  mortgagee  to  other  indebtedness:  Hiller  ▼.  Levy,  66  Miss.  30. 


Jane,  1889.]  Shutt  v.  Shutt.  619 

Shutt  V.  Shutt. 

[71  Maryland,  193.  J 

Ckttkltt  of  Treatment  as  Ground  fob  Divorce  a  Mensa  et  Thoro.  — 
Outbreaks  of  passion  and  violence  on  the  part  of  a  wife  when  she  is 
under  the  influence  of  drink  and  beyond  self-control  do  not  constitute 
such  cruel  treatment  of  the  husband  as  will  justify  a  divorce  a  menaa  et 
tho7-o. 

Drunkenness  does  not  Constitute  Such  Excessively  Vicious  Conduct 
on  the  part  of  a  wife  as  will  justify  a  divorce  a  mensa  et  thoro  under  the 
Maryland  code,  although  it  may  be  accompanied  with  gross  and  revolt* 
ing  language,  and  lead  to  disagreeable  broils  in  the  family. 

Bill  for  divorce.     The  opinion  states  the  case. 

Edgar  H.  Gans  and  Bradley  T.  Johnson,  for  the  appellant. 

Frank  X.  Ward  and  William  A.  Fisher^  for  the  appellee. 

Alvey,  C.  J.  The  bill  in  this  case  was  filed  by  a  husband 
against  his  wife  for  a  divorce.  The  prayer  of  the  bill  is  for  a 
decree  a  vinculo  matrimonii;  but  there  is  no  ground  shown  for 
any  such  decree,  and  the  court  below  only  decreed  a  divorce  a 
m^nsa  et  thoro,  which  the  wife  resists  and  the  husband  seeks 
to  maintain. 

The  bill  charges  cruelty  of  treatment  and  habitual  drunk- 
enness by  the  wife  as  the  grounds  for  divorce;  and  while 
some  of  the  allegations  of  the  bill  are  overstated,  and  others 
given  undue  color,  the  proof  shows  a  case  of  matrimonial  in- 
felicity that  is  truly  deplorable.  The  case  is  an  unfortunate 
one,  both  for  the  husband  and  the  wife. 

The  parties  have  been  married  since  1866,  but  have  had  no 
children.  They  have  lived  in  respectable  society,  and  until 
the  unfortunate  habit  was  contracted  by  the  wife  of  over- 
indulgence in  the  stimulants  of  intoxicating  drink,  they  ap- 
pear to  have  lived  in  entire  harmony  and  in  a  state  of  happi- 
ness as  husband  and  wife. 

It  appears  that  the  wife  had  been  for  some  years  sorely 
aflBicted  with  what  the  physician  terms  bronchial  asthma, 
intermittent  attacks  of  coughing,  palpitations  of  the  heart, 
and  difficulty  of  breathing;  and  to  such  an  extent  was  she  so 
afflicted  that  she  would  have  fainting  spells  which  at  times 
threatened  the  termination  of  her  life.  It  was  while  she  was 
80  afflicted,  and  as  means  of  relief,  that  she  resorted  to  the 
use  of  brandy  and  gin,  and  perhaps  other  alcoholic  stimu- 
lants. It  is  shown  that  the  habit  in  the  use  of  these  stimu- 
lants grew  upon  her  gradually,  and  from  moderate  use  in  the 


520  Shutt  v.  Shutt.  [Maryland, 

beginning  it  became  immoderate,  and  finally  ran  into  dis- 
tressing excesses.  This  habit  was  acquired  with  the  knowl- 
edge and  under  the  immediate  observation  of  the  husband; 
and  while  the  proof  shows  that  he  was  kind  and  indulgent  to 
his  wife,  it  is  not  shown  that  he  ever  attempted  to  arrest  or 
break  up  this  unfortunate  habit  by  the  resort  to  any  means 
of  cure  and  reformation,  or  even  of  temporary  restraint. 

We  shall  not  attempt  any  recital  of  the  details  of  the  evi- 
dence. Such  recital  could  serve  no  useful  purpose,  in  the 
view  we  have  of  this  case.  SuflSce  it  to  say,  that  the  charge 
of  cruelty  of  treatment  by  the  wife,  in  the  sense  of  bodily 
harm  or  serious  danger  to  health  of  the  husband,  is  not  sup- 
ported ■  in  proof,  as  the  law  requires,  to  make  it  the  ground 
for  a  decree  of  separation.  The  only  personal  violence  offered 
to  the  husband,  as  shown  by  the  proof,  occurred  on  some  two 
or  three  occasions,  when  he  had  interposed  between  the  wife 
and  his  mother,  the  latter  living  in  the  house  of  her  son, 
and  as  between  whom  and  the  wife  there  seems  to  have  been 
diflBculties  and  frequent  boisterous  altercations,  and  which, 
upon  two  or  three  occasions,  resulted  in  personal  violence  to 
the  mother-in-law.  These  outbreaks  of  passion  and  violence, 
as  shown  by  the  proof,  never  occurred  except  when  the  wife 
was  under  the  influence  of  drink,  and  was  without  self-con- 
trol. All  this,  though  disgusting  and  reprehensible  to  the 
greatest  degree,  does  not  establish  the  fact  of  such  cruelty  of 
treatment  of  the  husband,  according  to  the  requirements  of 
law,  as  will  justify  a  decree  of  divorce  on  that  ground.  In- 
deed, we  do  not  understand  it  to  be  seriously  contended  that, 
as  an  independent  ground,  cruelty  of  treatment  is  sufiiciently 
shown  to  justify  a  decree. 

The  ground  principally  relied  on  in  support  of  the  decree 
below  is  the  habit  of  intoxication  and  its  attendant  conse- 
quences, to  which  we  have  referred  as  constituting  a  case  of 
excessively  vicious  conduct  by  the  wife  within  the  meaning 
of  the  statute.  The  terms  "excessively  vicious  conduct"  are 
very  indefinite;  and  of  the  multitude  of  vices  to  which  hu- 
manity is  subject,  the  legislature  has  given  no  intimation  as 
to  the  class  or  character  of  vices  to  which  the  statute  was  in- 
tended to  apply.  It  would,  however,  be  diflBcult  to  suppose 
that  it  was  intended  to  apply  to  all  the  multiform  vices  to 
which  mankind  is  liable,  though  indulged  in  to  an  excessive 
degree.  The  terms  "excessively  vicious  conduct"  were  origi- 
nally employed  in  the  act  of  1841,  chapter  262,  which  was  the 
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act  that  first  conferred  jurisdiction  on  the  court  of  chancery 
to  grant  divorces  in  this  state;  and  from  that  time  to  the 
present,  in  the  multitude  of  applications  for  divorces  for  vari- 
ous causes,  we  are  not  aware  that  it  has  ever  been  held,  or 
«ven  suggested,  that  the  habit  of  drunkenness,  of  either  man 
or  woman,  was  sufficient  ground  per  se  for  a  divorce.  It  may, 
no  doubt,  in  connection  with  other  grave  offenses  against  the 
marriage  relation,  be  considered  as  an  element  in  the  habit 
and  conduct  of  the  party  complained  of;  but  as  an  inde- 
pendent ground,  drunkenness  has  never  been  considered, 
either  in  this  state  or  in  England,  as  furnishing  cause  t-o 
justify  a  divorce.  It  is  true,  in  some  of  the  states  of  this 
Union,  there  are  statutes  that  make  habitual  or  continual 
drunkenness  a  cause  for  divorce;  and  we  must  suppose  that 
if  it  ha'd  been  the  intention  of  the  legislature  of  this  state  to 
make  drunkenness  a  cause  of  divorce,  it  would  have  been  so 
expressly  declared,  and  not  left  to  doubtful  construction  or 
implication.  If  the  terms  of  the  statute  were  construed  to 
embrace  such  a  cause  of  divorce,  it  would,  of  course,  have 
mutual  application ;  that  is,  it  would  furnish  ground  for  di- 
vorce, upon  the  complaint  of  the  wife  against  the  husband, 
equally  as  upon  the  complaint  of  the  husband  against  the 
wife;  and  so  it  would  apply  to  all  grades  and  conditions  of 
society.  And  if  the  statute  were  so  construed,  and  the  courts 
opened  to  applications  founded  upon  that  cause,  it  would  not 
be  difficult  to  foresee  that  applications  for  divorces  would  im- 
mensely increase,  with  all  their  attendant  evil  consequences, 
and  that  facility  would  be  furnished  for  obtaining  divorces 
that  has  not  hitherto  been  supposed  to  exist. 

In  this  state  it  has  been  repeatedly  declared  that  the  mar- 
riage relation  is  not  to  be  disturbed  for  any  but  the  gravest 
reasons,  and  only  upon  such  state  of  facts  as  show  to  the  en- 
tire satisfaction  of  the  court  that  it  is  impossible  that  the 
duties  of  the  married  life  can  be  discharged.  Public  policy 
and  morality  alike  condemn  these  judicial  separations  of  hus- 
band and  wife,  except  where  it  cannot  be  avoided;  for,  as  it 
has  been  justly  said,  such  separations  throw  the  parties  back 
upon  society  in  the  dangerous  character  of  a  wife  without  a 
husband,  and  a  husband  without  a  wife.  The  court,  therefore, 
is  always  very  reluctant  in  any  case,  and  it  should  be  specially 
so  in  a  case  like  the  present,  to  interpose  to  separate  the  par- 
ties, where  it  can  perceive  that  the  evil  complained  of  may 
possibly  be  corrected  by  the  exertion  of  proper  influence,  or 
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such  reasonable  authority  as  the  nature  of  the  case  may  jus- 
tify. And  this  is  a  principle  upon  which  courts  of  the  highest 
authority  have  proceeded. 

In  the  case  of  Scott  v.  Scott,  29  L.  J.,  N.  S.,  64,  the  facts 
were  quite  analogous  to  the  facts  of  this  case,  though  some- 
what stronger  in  support  of  the  application  of  the  husband. 
There  the  husband  petitioned  for  separation  from  his  wife  on 
the  ground  of  her  habits  of  drunkenness  and  consequent  bad 
conduct.  It  Appeared  that  the  wife,  when  under  the  influ- 
ence of  drink,  was  sometimes  violent  and  impatient  of  restraint, 
or  attempted  restraint,  of  her  husband;  and  the  habit  con- 
tinued for  many  years,  until  finally  the  husband  left  the  house, 
taking  his  daughter  with  him,  in  consequence  of  the  conduct 
of  the  wife.  On  the  case  thus  presented,  the  court,  treating 
the  wife's  drunkenness  as  the  direct  and  primary  cause  of 
her  acts  of  violence,  dismissed  the  petition.  The  ]earned 
judge  said:  "Having  carefully  considered  the  evidence,  I 
think  I  must  dismiss  the  petition.  No  doubt  the  respondent 
is  a  drunken,  profligate  woman,  likely  to  make  her  husband's 
house  very  miserable.  But  I  cannot  avoid  seeing  that  the 
real  ground  of  the  application  is,  that  the  husband  wishes  to 
get  rid  of  a  drunken  wife,  and  I  must  be  cautious  about  open- 
ing the  court  to  cases  of  that  description.  The  wife  may  have 
an  unruly  propensity  in  her  drunken  fits  to  destroy  property, 
but  there  is  no  evidence  of  such  saevitia  as  would  justify  me 
in  decreeing  judicial  separation." 

And  so  in  the  case  of  Brown  v.  Brown,  L.  R.  1  Pro.  &  D.  46. 
In  that  case,  the  application  was  by  the  wife  against  the  hus- 
band for  a  decree  of  separation,  upon  the  ground  of  habitual 
drunkenness  of  the  husband,  and  it  was  held  by  Lord  Pen- 
zance that  habitual  drunkenness  and  a  series  of  annoyances 
and  extraordinary  conduct  on  the  part  of  the  husband  did 
not  constitute  legal  cruelty,  to  justify  judicial  separation.  His 
lordship,  in  the  course  of  his  opinion,  said:  "The  court  is  not 
permitted  to  indulge  its  feelings  at  the  expense  of  unsettling 
the  law  or  break  with  the  decided  cases  to  sympathize  with 
the  petitioner's  misfortunes.  A  decree  that  should  establish 
habitual  drunkenness  to  be  of  itself  ground  for  judicial  sepa- 
ration would  be  likely  to  have  a  wide  application." 

The  same  principle  was  acted  on  in  the  case  of  Mason  v. 
Mason,  1  Edw.  Ch.  284,  in  which  the  opinion  of  the  vice-chan- 
cellor was  affirmed  by  the  chancellor.  In  that  case  the  ap- 
plication was  by  the  wife  against  the  husband  for  a  divorce 
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a  mensa  et  thoro,  upon  the  ground  of  habitual  intoxication; 
and  the  court  denied  the  application,  and  in  its  opinion,  said: 
**  Frequent  intoxication  constitutes  the  principal,  if  not  the 
only,  source  from  whence  has  proceeded  the  misconduct  of 
which  the  wife  complains.  I  cannot  admit  this  propensity,  or 
the  occasional  or  even  frequent  indulgence  of  it,  to  be  of  itself  a 
sufficient  ground  for  a  bill  of  this  sort.  The  court  is  not  to  add 
to  the  deplorable  consequences  of  intemperance  by  making  it, 
however  excessive,  the  sole  cause  of  severing  the  conjugal  tie." 

The  evidence  in  this  case  exhibits  a  domestic  state  well  cal- 
culated to  excite  sympathy  for  the  husband.  The  broils  in 
his  family,  made  by  the  wife  with  his  mother,  the  gross  and 
revolting  language  of  the  wife  upon  these  occasions,  and  the 
very  reprehensible  methods  resorted  to  by  the  wife  to  procure 
liquor  to  gratify  her  thirst,  were  all  facts  well  calculated  to 
produce  disgust  and  extreme  mortification  in  a  husband  pos- 
sessed of  any  degree  of  refinement.  But  all  this  conduct  was 
that  of  an  unfortunate  woman  who  had  become  addicted  to 
the  habit  of  occasional  intoxication,  and  the  proof  shows  that 
it  was  only  when  she  was  under  the  influence  of  strong  drink 
that  she  was  guilty  of  the  gross  improprieties  referred  to  in 
the  evidence.  And  however  deplorable  this  state  of  things 
may  be,  it  is  quite  certain  that  the  courts  cannot  interfere  to 
furnish  relief  against  all  the  troubles  and  distresses  that  may 
exist  in  the  matrimonial  relation.  By  far  the  greater  number 
of  these  must  be  left  to  the  good  sense  and  judicious  manage- 
ment of  the  parties  themselves.  The  husband  must  exert  his 
influence  and  authority  over  the  wife  for  the  correction  of  her 
bad  habits.  As  has  been  said  by  a  great  authority  (Lord 
Stowell),  it  is  the  law  of  religion,  and  the  law  of  the  country, 
that  the  husband  is  intrusted  with  authority  over  his  wife. 
He  is  to  practice  tenderness  and  affection,  and  obedience  is 
her  duty.  Within  and  by  a  proper  observance  of  this  princi- 
ple, it  may  be  hoped  that  the  husband  will  be  able  effectually 
to  restrain  the  unfortunate  habit  in  his  wife,  of  which  he  com- 
plains, and  to  restore  the  happy  relation  between  the  wife  and 
himself  that  formerly  existed. 

It  results  from  what  we  have  said,  that  the  decree  of  the 
court  below  must  be  reversed,  and  the  bill  be  dismissed,  with 
costs.  

Divorce.  —  Dmnkenness,  though  long  and  continued,  and  even  excessive, 
ii  not  of  itself  such  cruelty  as  will  constitute  a  ground  for  divorce:  Note  to 
MorrU  v.  Mmria,  73  Am.  Dec.  628. 
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Dougherty  v.  Moore. 

[71  Maeyland,  248.J 
To    CONSTITUTB    VaLID    GiPT    BETWEEN    LiVINO    PARTIES,     THERB    MUST   BB 

Delivery  of  the  subject-matter  of  the  gift  with  the  intent  on  the  part 
of  the  donor  to  transfer  the  right  of  property  to  the  donee  or  to  some  one 
for  his  use;  the  donor  must  renounce  and  the  donee  must  acquire  the 
title  and  interest  in  the  property  given.  An  entry,  therefore,  made  by 
a  husband  in  a  pass-book  of  a  savings  bank,  to  the  effect  that,  in  consid- 
eration of  his  love  and  affection  for  his  wife,  he  gave  her  all  the  money 
credited  or  to  be  credited  to  him  in  the  book,  where,  after  the  making 
of  such  entry,  he  continued  to  make  deposits  and  to  draw  from  the  fund, 
from  time  to  time,  as  he  saw  fit,  does  not  constitute  a  valid  gift  to  the  wife 
of  the  money  on  deposit.  Nor  does  it  operate  as  a  testamentary  disposi- 
tion thereof,  because  it  is  not  executed  as  the  law  requires. 

Action  brought  to  determine  the  title  to  certain  sums  of 
money.  The  court  below  decreed  that  the  funds  in  controversy 
belonged  to  the  estate  of  Lawrence  McDonald,  deceased.  Other 
facts  are  stated  in  the  opinion. 

Fetter  S.  Hoblitzell,  for  the  appellants. 

Frederick  W.  Story  and  Edward  Otis  Hinkley^  for  the  appel- 
lees. 

Robinson,  J.  This  is  a  controversy  in  regard  to  the  title  to 
two  funds,  or  sums  of  money,  held  on  deposit  by  the  Eutaw 
Savings  Bank  of  Baltimore  and  the  Savings  Bank  of  Balti- 
more, and  claimed,  respectively,  by  the  administrator  of  the 
wife  and  the  administrator  of  the  husband. 

McDonald,  the  husband,  opened  an  account  in  the  Eutaw 
Savings  Bank  in  1864,  and  running  down  to  1887,  when  he 
died.  The  account  was  opened  in  his  own  name,  and  so  con- 
tinued till  the  19th  of  February,  1868,  when  the  name  of  his 
wife  was  added;  and  thereafter,  the  entry  in  the  pass-book  of 
the  bank  and  in  the  ledger  of  the  bank  read:  — 

"  Lawrence  McDonald. 

"  Sarah  McDonald,  and  the  survivor,  subject  to  the  order  of 
either." 

On  the  4tn  of  January,  1876,  the  following  entry  was  also 
made:  "In  consideration  of  my  natural  love  and  affection  for 
my  wife,  Sarah  McDonald,  I  give  to  her  all  the  money  belong- 
ing to  me  credited  or  to  be  credited  in  this  book,  and  I  direct 
the  same  be  paid  to  her,  and  her  receipt  shall  be  good  for 
the  same.  "Lawbencb  x  McDonald." 
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After  these  entries  were  made,  McDonald  continued  to  make 
deposits  from  time  to  time,  and  to  draw  money  on  account  of 
the  same,  as  his  wants  or  convenience  required,  the  sum  of 
six  hundred  dollars  being  drawn  by  him  two  days  only  be- 
fore he  died. 

His  wife  also  drew  money  from  time  to  time,  upon  her  pre- 
senting the  pass-book  to  the  bank,  and  having  the  several 
amounts  credited  thereon,  as  required  by  the  rules  and  regula- 
tions of  the  bank. 

The  husband  and  wife  died  on  the  same  day,  the  wife  sur- 
viving her  husband  little  more  than  one  hour. 

The  question,  and  the  only  question,  it  seems  to  us,  is,  whether 
there  was  a  valid  gift  by  the  husband  to  his  wife,  of  the  money 
held  on  deposit  by  the  bank. 

All  agree  that,  to  constitute  a  valid  gift  between  living  par- 
ties, or  gifts  inter  vivos^  as  they  were  distinguished  by  the  civil 
law,  there  must  be  a  delivery  of  the  subject-matter  of  the  gift, 
with  the  intent  on  the  part  of  the  donor  to  transfer  the  right 
of  property  to  the  donee,  or  to  some  one  for  his  use.  The 
donor  must  renounce  and  the  donee  must  acquire  the  title  and 
interest  in  the  property  given.  So  long  as  there  is  a  locv^ 
poenitentiae  in  the  donor,  the  right  to  change  his  mind,  to 
modify  or  revoke  it,  the  gift  is  incomplete.  As  was  said  by 
Gibbs,  C.  J.,  in  Bunn  v.  Markham,  7  Taunt.  214:  "There 
is  no  case  which  decides  that  the  donor  may  resume  the 
possession,  and  the  donation  continue."  Nor  will  the  mere 
fact  of  possession  in  itself  be  sufficient;  but  it  must  appear 
that  such  possession  was  acquired  with  the  consent  of  the  donor, 
and  with  the  intent  on  his  part  to  relinquish  all  right  and  inter- 
est in  the  subject  of  the  gift,  and  making  it  the  property  of  the 
donee.  These  are  familiar  principles,  about  which  there  can 
be  no  contention. 

"If  the  thing  be  not  capable,"  says  Chancellor  Kent,  "of 
actual  delivery,  there  must  be  some  act  equivalent  to  it.  The 
donor  must  part  not  only  with  the  possession  but  with  the  do- 
minion of  the  property  ":  2  Kent's  Com.  439. 

Here  the  subject  of  the  gift  is  money  on  deposit  in  a  sav- 
ings bank,  and  it  is  admitted  there  was  no  actual  delivery  of 
the  money  itself  by  the  husband,  to  the  wife.  If  so,  the  ques- 
tion then  is,  whether  the  act  or  acts  of  the  husband  are  in  a 
legal  sense  equivalent  to  an  actual  delivery  of  the  money.  We 
shall  not  stop  to  consider  whether  an  assignment,  in  writing, 
and  delivery  to  a  donee  of  a  pass-book  of  a  savings  bank,  by 
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the  donor,  with  the  intention  to  give  and  vest  in  the  donee  the 
immediate  right  and  interest  in  the  money  held  on  deposit, 
will  constitute  a  valid  gift  of  such  deposits.  In  some  states  it 
has  been  held  that  such  an  assignment  and  deliver}'  will  vest 
in  the  donee  a  valid  title  to  the  money.  It  is  sufficient  to  say 
there  was  no  delivery  by  the  husband  to  the  wife  of  the  pass- 
book of  the  bank  in  this  case  with  the  intention  on  his  part 
of  renouncing  all  interest  in  the  deposits,  and  of  transferring 
to  her  the  absolute  title  to  the  same.  In  the  first  place,  there 
was  no  delivery  of  the  pass-book  itself  to  the  wife.  It  was 
kept,  it  appears,  both  before  and  after  the  entries  of  the  19th 
of  February,  1868,  and  the  4th  of  January,  1876,  in  the  bureau 
drawer  in  the  dining-room,  within  the  reach  and  under  the 
control  of  the  husband.  Much  less  is  there  any  proof  of  its 
delivery  to  the  wife,  with  the  intention,  on  the  part  of  the  hus- 
band, of  renouncing  all  interest  in  the  money.  On  the  con- 
trary, years  after  these  entries,  and  in  fact  during  his  life,  he 
continued  to  draw  money  and  appropriate  it  to  his  own  use, 
showing  beyond  question  that  he  never  meant  to  relinquish 
his  right  and  dominion  over  the  deposits.  Now,  if  there  was 
a  complete  gift  of  the  money  to  the  wife,  if  in  fact  it  belonged 
to  her,  then  he  had  no  right  to  appropriate  it  to  his  own  use. 
One  cannot  give  property  to  another,  and  then  take  it  back. 
Once  establish  the  gift,  and  the  property  belongs  to  the  donee; 
but  there  can  be  no  gift  in  law  so  long  as  the  donor  retains  the 
control  and  dominion  over  the  subject  of  the  gift.  A  mere 
promise  to  give,  however  explicit,  will  not  be  sufficient,  for  the 
reason  that  the  promise  being  made  without  consideration,  it 
cannot  be  enforced:  Pennington  v.  Gitiings's  ExW,  2  Gill  &  J. 
208;  Murray  v.  Cannon^  41  Md.  466;  Taylor  v.  Henry,  48  Md. 
550;  30  Am.  Rep.  486. 

Although  the  husband,  in  this  case,  did  not  mean  to  relin- 
quish his  right  to  use  the  money  on  deposit,  during  his  life,  he 
did  mean,  that  whatever  remained  in  the  bank  at  the  time  of 
his  death  should  go  to  his  wife,  if  she  survived  him.  But 
these  entries  cannot  operate  as  a  testamentary  disposition  of 
property,  because  they  are  not  executed  as  the  law  requires. 
We  are  of  opinion,  therefore,  that  the  money  held  on  deposit 
by  the  Eutaw  Savings  Bank  belongs  to  the  administrator  of 
the  husband,  and  not  to  the  administrator  of  the  wife.  The 
claim  of  the  administrator  of  the  wife  to  the  money  on  deposit 
in  the  Savings  Bank  of  Baltimore  rests  on  no  better  ground. 
The  entry  in  the  pass-book  here  reads:  — 
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"Lawrence  McDonald,  subject  also  to  the  order  of  Sarah 
McDonald."  In  other  words,  the  money  deposited  belonged 
to  him,  but  was  subject  to  the  order  of  himself  or  his  wife. 
She  had  the  authority  to  draw  money,  and  all  checks  drawn 
by  her  were,  it  appears,  signed  "  Sarah  McDonald,  for  Law- 
rence McDonald." 

The  subsequent  entry  of  the  4th  of  January,  1876,  "  in  con- 
sideration of  my  natural  love,"  etc.,  is  precisely  the  same  as 
in  the  pass-book  of  the  Eutaw  Savings  Bank,  the  effect  and 
operation  of  which  we  have  already  considered. 

For  the  reasons  already  assigned,  we  are  of  opinion  thero 
has  been  no  valid  gift  by  the  husband  to  the  wife  of  the  money 
on  deposit  in  this  bank,  and  the  decrees  below  must  therefore 
be  affirmed. 

Decrees  affirmed.  ^__^ 

To  Constitute  a  Valid  Gitt,  there  must  be,  on  the  part  of  the  donor,  an 
intent  to  give,  and  an  actual  or  symbolical  delivery  of  the  subject-matter  of 
the  gift,  as  well  as  an  acceptance  on  the  part  of  the  donee:  Beaver  v.  Beaver, 
117  N.  Y.  421;  15  Am.  St.  Rep.  531,  and  note;  Yancey  v.  Field,  85  Va.  756; 
Savings  Bank  v.  Fogg,  82  Me.  538.  Thus  a  gift  by  a  father  to  his  son  of  cer- 
tain  securities,  accompanied  by  actual  delivery  and  retained  possession,  ia 
valid,  and  vests  title  in  the  son,  as  against  the  heirs  or  personal  representa* 
tives  of  the  donor:  BeardsUe  v.  Reeves,  76  Mich.  661. 
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DiCISION  OT  COUBTS  OP  StATK  CoKSTBUINO  StATOTB  THEBS07,  WHEN  FOL- 
LOWED IN  Otheb  States.  —  Where  the  decisions  of  the  courts  of  Massa- 
chusetts have  settled  what  a  statute  of  that  state  authorizes  io  be  done 
under  it,  those  decisions  are  controlling  as  to  the  effect  and  meaning  of 
■the  statute,  and  the  courts  of  Maryland  will  follow  them  as  making  a 
part  of  the  law  of  the  state,  no  matter  whether  they  are  entirely  in  har- 
mony with  decisions  of  other  states  upon  somewhat  similar  statutes,  or 
not. 

Statement  in  Application  fob  Insubancx  in  Beneficial  Society,  What 
Matebial.  —  Where  one  of  the  objects  of  a  beneficial  corporation  char- 
tered under  a  statute  authorizing  it  to  pay  to  the  widows,  orphans,  rela- 
tives, or  dependents  of  a  deceased  beneficial  member  a  sum  of  money  is 
to  establish  a  benefit  fund  out  of  which  is  to  be  paid  to  the  family, 
orphans,  or  dependents  of  a  deceased  beneficial  member  a  certain  sum  of 
money,  a  statement  in  an  application  for  membership  and  insurance  in 
such  society  which  describes  the  beneficiary  as  the  niece  of  the  applicant 
is  material;  and  if  it  be  shown  that  there  was  no  kinship  between  them. 
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Buch  false  statement  in  the  application  will  defeat  an  action  to  recover 
the  payment  of  the  insurance  money,  it  being  provided  in  a  subsequent 
clause  of  the  application  that  any  false  statement  therein  should  forfeit 
all  rights  of  the  applicant  or  of  his  beneficiaries. 

Agreement  to  Act  towards  Each  Other  as  Uncle  aiid  Niece  cannot  have 
the  effect  to  make  the  parties  thereto  uncle  and  niece  within  the  mean- 
ing of  a  statute  authorizing  benefits  to  be  paid  to  the  "relatives"  of  a 
deceased  member  of  a  beneficial  corporation. 

Bknkficial  Corporation  is  not  Estopped  to  Deny  Truth  oy  Statement 
contained  in  an  application  for  membership  and  insurance  therein  by 
the  hearsay  information  of  one  of  its  officers,  who  was  in  no  way  charged 
with  the  duty  of  ascertaining  the  truth  or  falsity  of  such  statement. 

Action  on  a  contract  of  insurance.  The  opinion  states  the 
case. 

John  H.  Handy,  for  the  appellant. 

Thomas  R.  Clendinen,  for  the  appellee. 

Irving,  J.  This  suit  was  instituted  by  the  appellee,  as 
plaintiff,  to  recover  upon  a  contract  of  insurance  efifected  by 
one  Thomas  H.  Evans  upon  his  own  life,  for  the  sura  of  three 
thousand  dollars,  for  the  benefit  of-the  plaintiff.  The  insured, 
Thomas  H.  Evans,  was  a  charter  member  of  Reliance  Coun- 
cil, No.  1069,  of  American  Legion  of  Honor,  which  was  organ- 
ized in  December,  1882;  and  as  such  member  he  had  taken 
out  a  certificate  insuring  his  life  for  the  benefit  of  the  plaintiff 
in  this  suit,  who  is  named  in  the  application  as  "  Elizabeth  A. 
Green,  my  niece."  The  appellant  is  a  corporation  chartered 
under  the  laws  of  Massachusetts,  which  are  found  in  the  Re- 
vised Statutes  of  that  state,  chapter  115;  and  section  8,  as 
amended  by  the  act  of  1882,  chapter  195,  contains  the  provis- 
ions under  which  this  controversy  arises. 

That  section  reads  as  follows:  "A  corporation  organized 
for  any  purpose  mentioned  in  section  2  may,  for  the  purpose 
of  assisting  the  widows,  orphans,  or  other  relations  of  deceased 
members,  or  any  persons  dependent  upon  deceased  members, 
provide  in  its  by-laws  for  the  payment  by  each  member  of  a 
fixed  sum,  to  be  held  by  such  association  until  the  death  of  a 
member  occurs,  and  then  to  be  forthwith  paid  to  the  person  or 
persons  entitled  thereto,  and  such  fund  so  held  shall  not  be 
liable  to  attachment  by  trustee  or  other  process;  and  associa- 
tions may  be  formed  under  this  chapter  for  the  purpose  of 
rendering  assistance  to  such  persons  in  the  manner  herein 
specified." 

In  the  fifth  section  of  article  2  of  the  constitution  of  the 
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supreme  council  of  the  Legion  of  Honor  the  object  of  the  order, 
BO  far  as  it  affects  this  case,  is  declared  to  be  "  to  establish  a 
benefit  fund,  from  which,  on  satisfactory  evidence  of  the  death 
of  a  beneficial  member  of  the  order  who  has  complied  with  all 
its  lawful  requirements,  a  sum  not  exceeding  five  thousand 
dollars  shall  be  paid  to  the  family,  orphans,  or  dependents,  as 
the  member  may  direct." 

The  payment  of  this  insurance  money  (the  insured  having 
died)  is  resisted  by  the  appellant,  upon  the  contention  that 
the  appellee  does  not  belong  to  the  classes,  or  any  one  of  them, 
whom  the  corporation  designed  to  assist  or  benefit,  or  which 
the  statute  of  Massachusetts  authorized  to  be  provided  for.  It 
is  also  resisted  on  the  ground  that  in  his  application  for  mem- 
bership and  insurance  the  insured  described  the  plaintiff  (the 
beneficiary)  as  "  my  niece,"  whereas  she  was  not  his  niece, 
and  was  in  no  degree  related  to  him.  This  representation 
being  untrue,  it  is  contended  that,  under  a  subsequent  clause 
of  the  application,  there  was  a  forfeiture  of  rights  under  the 
contract.  That  clause  is  as  follows:  "  I  do  hereby  consent  and 
agree  that  any  untrue  or  fraudulent  statement  made  above,  or 
to  the  medical  examiner,  or  any  concealment  of  facts  in  this 
application,  or  my  suspension  or  expulsion  from  or  voluntarily 
severing  my  connection  with  the  order,  shall  forfeit  the  rights 
of  myself  and  my  family  or  dependents  to  all  privileges 
therein." 

What  the  statute  of  MassacTiu setts  authorizes  to  be  done 
under  it  has  been  settled  by  the  decisions  of  Massachusetts 
courts,  and  those  decisions  are  controlling  as  to  the  effect  and 
meaning  of  the  statute,  and  we  should  follow  them  as  making 
a  part  of  the  law  of  the  state,  no  matter  whether  they  are  en- 
tirely in  harmony  with  decisions  of  other  states  upon  somewhat 
similar  statutes,  or  not.  In  American  Legion  of  Honor  v.  Perry, 
140  Mass.  589,  it  was  most  distinctly  decided  that  the  classes 
of  persons  intended  to  be  benefited  by  the  statute  are  plainly 
and  expressly  designated  in  the  statute,  and  that  no  person 
not  falling  within  that  designation  could  be  provided  for  by 
any  corporation  holding  its  charter  under  the  laws  of  that 
state.  This  decision  was  made  with  reference  to  the  appellant 
in  this  case.  The  suitor  in  that  case  was  engaged  to  be  mar- 
ried to  the  insured,  but  was  not  allowed  to  recover,  because  she 
was  not  embraced  within  the  classes  the  law  allowed  insur- 
ance to  be  efiected  for.  She  was  not  the  widow,  the  orphan,  a 
relative,  or  a  dependent  in  the  sense  of  the  statute.     All  subse- 
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quent  decisions  of  that  state  recognize  this  as  the  law  of  that 
state:  Skillings  v.  Massachusetts  Benefit  Ass^n,  146  Mass.  217. 
In  order  to  recover,  the  insured  knew  that  the  appellee  must 
be  found  to  meet  the  description  of  some  one  of  the  classes 
designated  in  the  act,  and  in  order  to  meet  that  requirement 
she  was  named  by  the  insured,  in  his  application,  as  his  niece, 
which  declared  her  a  relative,  and  therefore  a  qualified  bene- 
ficiary, whether  a  dependent  or  not. 

Now,  the  utmost  good  faith  is  required  in  such  cases,  and  the 
applicant  so  knew;  for  he  agreed  in  his  application  that  any 
untruthful  statement  or  any  fraudulent  statement  or  any  con- 
cealment of  facts  should  forfeit  all  rights  under  the  insurance 
he  was  effecting.  The  association  was  entitled  to  know  the 
facts,  that  they  might  agree  or  refuse  to  have  the  applicant  a 
member  and  an  associate  in  the  society  or  not,  and  to  allow 
the  beneficiary  named  to  be  the  recipient  of  its  provisions  for 
aid,  as  it  might  decide.  It  is  contended  that  improper  rela- 
tions existed  between  the  insured  and  the  beneficiary  named, 
to  wit,  the  appellee,  and  that  the  designation  of  her  as  appli- 
cant's niece  was  a  cover  to  conceal  the  true  relation.  The 
jury  seem  to  have  found  that  immoral  relations  did  not  exist, 
and  of  course  that  question  is  not  before  us.  Whatever  may 
have  been  the  motive  of  the  deceased  for  stating  the  plaintiff, 
the  beneficiary,  to  be  his  niece,  when  she  was  not,  is  wholly 
immaterial  to  the  question  for  decision.  A  relationship  was 
stated  to  exist,  which  on  its  face  placed  the  beneficiary  named 
within  one  of  the  classes  provided  for  by  the  corporation  and 
allowed  by  the  statute  of  Massachusetts;  and  the  corporation 
was  called  on  to  look  no  further,  but  might  rely  on  the  war- 
ranty of  its  truth,  and  the  agreement  to  forfeit  if  falsely  stated. 
It  is  not  pretended  there  was  any  kinship  in  fact  between  the 
parties.  It  is  conceded  that  there  was  not.  The  plaintiff  tes- 
tifies that  there  was  not  any  relationship  by  blood,  but  says 
she  called  him  uncle,  and  he  treated  her  as  a  niece,  by  mutual 
understanding.  It  is  very  clear  that  their  agreement  to  act 
towards  each  other  as  uncle  and  niece  could  not  have  the 
effect  to  make  them  such,  and  bring  her  within  the  class 
named  in  the  statute  as  relatives,  so  as  to  make  her  a  qualified 
beneficiary  to  take  under  the  statute  as  a  relative.  The  ques- 
tion of  dependency  we  are  not  now  considering.  She  is  not 
named  in  the  application  or  in  the  policy  (or  certificate)  as 
a  dependent,  but  as  niece,  and  it  was  as  niece  she  was  in- 
tended to  take;  otherwise  she  would  not  have  been  so  described. 
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The  relation  of  the  parties  to  each  other  was  certainly  very 
peculiar,  and  on  the  theory  of  entire  purity  the  deceased  was 
marvellously  generous;  but  whether  she  could  be  regarded  as 
a  dependent  within  the  meaning  of  the  society's  constitution 
and  the  statute  of  Massachusetts  would  admit  at  least  of 
serious  doubts,  if  the  case  turned  on  that  point.  We  think 
the  false  statement  of  the  insured,  that  the  appellee  was  his 
niece,  so  manifestly  material,  as  it  declared  her  a  relative  and 
qualified  beneficiary,  in  view  of  the  warranty  of  its  truth,  and 
agreement  to  forfeit  rights  if  false,  should  defeat  this  action. 
This  is  according  to  sound  principle:  Bliss  on  Life  Insurance, 
sees.  47,  48,  82. 

Two  cases  only  have  been  cited  as  maintaining  a  contrary 
view,  and  establishing  that  an  incorrect  statement  of  relation- 
ship will  not  avoid  the  contract;  but  a  careful  examination  of 
those  cases  discloses  such  material  difierences  in  the  facts,  the 
questions  involved,  and  the  law  under  which  the  decisions 
were  made,  that  they  are  not  adverse  to  our  view. 

In  the  case  of  Equitable  Life  Assurance  Soc.  etc.  v.  Paterson^ 
41  Ga.  338,  5  Am.  Rep.  525,  insurance  was  taken  out  in  favor 
of  a  woman  designated  as  the  wife  of  the  insured.  She  was 
married  to  him,  lived  with  him,  and  was  reputed  as  his  wife 
till  he  died.  Payment  was  resisted  on  the  ground  that  there 
was  an  entire  want  of  insurable  interest,  because  it  was  al- 
leged she  was  not  the  lawful  wife  of  the  deceased,  her  lawful 
husband  being  still  alive.  By  the  statutes  of  Georgia,  sections 
2671  and  2672,  it  is  provided  that  variation  from  the  truth  in 
anything  affecting  the  risk  shall  avoid  the  policy;  but  that  if 
a  party  states  bona  fide  what  he  believes  to  be  the  truth,  the 
policy  shall  not  be  void,  though  he  was  mistaken.  This  is 
the  substance  of  the  statute.  The  lower  court  instructed  the 
jury  that  the  failure  to  state  the  true  relations  of  the  parties 
did  not  avoid  the  policy.  The  supreme  court  reversed  that 
ruling,  and  held  it  would  avoid  unless  the  insured  bona  fide  be- 
lieved his  statement  to  be  true.  The  court  said  the  true  inquiry 
under  the  statute  was,  whether  the  statement  was  knowingly 
false,  —  that  is,  whether  the  insured  knew,  when  he  made  the 
statement,  that  his  so-called  wife's  husband  was  living,  —  and 
that  the  jury  should  have  been  told  that  if  the  insured  did  not 
know,  when  he  made  the  statement,  that  the  husband  was  liv- 
ing, he  was  acting  bona  fide ^  and  the  contract  was  not  avoided; 
but  that  if  he  did  know  that  fact,  and  kept  back  part  of  the 
truth,  then  the  policy  was  void.     This  case  sustains  rather 
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than  conflicts  with  our  view.  There  the  statute  supplied  the 
rule,  which  the  warranty  and  agreement  in  this  case  do,  to 
govern  the  case. 

The  other  case  relied  on  by  appellee's  counsel  is  Durian  v. 
Central  Verein  of  the  Hermann's  Soehnne,  7  Daly,  168.  This 
was  a  case  in  the  court  of  common  pleas  of  the  city  and  county 
of  New  York,  and  it  is  not  therefore  a  binding  authority  even 
in  New  York;  but  when  examined  it  presents  a  very  diflerent 
case  from  the  one  which  we  are  considering.  In  that  com- 
pany, and  under  the  law  then  prevailing,  it  seems  a  member 
of  the  society  could  designate  anybody  as  beneficiary.  There 
was  no  restriction  in  that  regard,  as  under  the  law  of  Massa- 
chusetts and  of  the  Legion  of  Honor.  An  entire  stranger  was 
an  eligible  beneficiary.  There  does  not  appear  to  have  been 
any  warranty  of  truth  of  the  statement,  nor  agreement  to  for- 
feit if  untrue  statement  was  made. 

A  person  was  named  as  wife  who  was  not  such  in  fact. 
The  court  held  that  the  person  who  was  intended  to  take  was 
plainly  designated  by  name,  and  that  this  was  enough  to  en- 
title her  to  recover.  The  real  question  in  that  case  was, 
whether  the  applicant  in  this  case  could  designate  any  one 
but  a  wife  as  beneficiary.  At  the  time  he  joined,  his  wife's 
name  was  registered,  according  to  the  rules  of  the  society,  and 
she  contended  that  her  right  was  vested,  and  could  not  be  di- 
vested by  any  change  in  the  constitution  of  the  society,  and 
subsequent  change  of  designation  by  the  husband.  Real  hus- 
band and  wife  were  living  apart,  and  the  husband  designated 
another  woman,  with  whom  was  living,  and  who  adopted  his 
name  and  passed  as  his  lawful  wife  till  his  death.  This 
adopted  wife  was  allowed  to  recover,  to  the  exclusion  of  the 
wife  who  was  originally  named  as  beneficiary,  or  to  be  more 
exact,  who  had  been  originally  registered  as  his  wife,  under 
the  rules  of  the  company.  The  decision  turned  on  the  right 
to  designate  the  person  named  as  beneficiary;  and  the  person 
being  designated  clearly,  the  designation  of  her  as  "wife," 
when  she  passed  as  such,  but  was  not  so,  was  held  not  to  dis- 
entitle her.  The  relationship  of  the  parties  in  that  case  had 
no  bearing  on  the  rights  of  either.  Anybody  could  be  bene- 
ficiary. That  case,  therefore,  is  not  inconsistent  in  any  de- 
gree with  the  view  we  take. 

It  is  contended,  however,  that  the  appellant  is  estopped  from 
saying  the  appellee  is  not  the  niece  of  the  deceased,  because 
Dr.  Pennington,  who  witnessed  the  application  of  the  deceased. 
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knew,  or  had  heard,  she  was  not  his  niece.  His  testimony  on 
this  subject  is  embodied  in  the  first  and  second  bills  of  excep- 
tion. 

Dr.  Pennington  was  grand  secretary  of  the  Grand  Council 
of  the  American  Legion  of  Honor,  and,  as  such  oflScer,  was 
present  at  the  institution  of  this  subordinate  council,  of  which 
the  deceased  was  a  charter  member.  He  witnessed  signatures, 
he  says,  of  Evans,  to  the  application  and  obligation,  though 
the  record  does  not  show  that  he  attested  anything  but  the 
subscription  of  the  obligation.  Reliance  Council  not  having 
been  then  organized,  there  was  no  secretary  elected  and  acting 
for  it,  and  he  performed  certain  duties  which  such  secretary 
would  have  performed  had  there  been  one.  He  says  it  was 
his  duty  to  see  that  the  blanks  were  filled,  but  that  it  was  not 
his  duty  to  see  how  they  were  filled,  or  "  to  pass  on  the  pro- 
priety of  the  filling."  He  says  he  usually  cast  his  eye  over 
them  to  see  if  they  were  properly  filled,  and  presumes  he  did 
so  in  this  case,  though  he  has  no  recollection  whether  he  did  or 
not.  He  says  he  had  heard,  before  that  time,  that  the  appel- 
lee was  not  the  niece  of  Evans,  but  he  had  no  personal  knowl- 
edge on  the  subject,  and  does  not  recollect  having  paid  any 
attention  to  the  statement  in  the  application  that  she  was  his 
niece,  and  he  does  not  know  that  he  would  have  called  atten- 
tion to  it  had  he  noticed  it,  as  he  had  no  personal  knowledge 
on  the  subject.  He  further  says  it  was  no  part  of  his  duty  to 
pass  on  the  capacity  of  the  beneficiary.  He  further  says  he 
was  not  and  never  had  been  "  an  oflBcer  of  the  Supreme  Coun- 
cil of  American  Legion  of  Honor,  but  might  be  considered  its 
agent  in  organizing  Reliance  Council";  that  he  was  "only 
grand  secretary  of  the  Grand  Council,  which  had  nothing 
whatever  to  do  with  the  widows'  and  orphans'  fund." 

Upon  this  testimony,  and  careful  examination  of  the  consti- 
tution and  laws  of  the  order,  in  both  its  branches,  we  cannot 
find  any  ground  for  holding  Dr.  Pennington  was  such  agent  of 
the  Supreme  Council  as  to  affect  it,  through  him,  with  notice 
of  a  fact  which  Dr.  Pennington  had  only  heard  of  incidentally, 
and  long  before,  and  of  the  truth  or  falsity  of  which  he  had  no 
personal  kno'wledge. 

In  the  first  place,  the  Grand  Council,  of  which  he  was  secre- 
tary, had  nothing  to  do  with  the  benefit  fund.  His  statement 
to  that  effect  is  fully  borne  out  by  the  constitution  and  laws  of 
the  order.  In  the  second  place,  he  was  not  by  any  law  charged 
with  the  duty  of  instituting  new  councils  or  receiving  applica- 
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tions  for  membership;  still,  in  this  case,  by  somebody's  au- 
thority or  permission,  he  did  institute  Reliance  Council,  and 
his  action  was  accepted  as  regular  and  lawful,  and  the  council 
proceeded  to  wonk.  Whilst  it  was  his  duty  to  receive  the  ap- 
plications of  charter  members  for  transmission  to  the  supreme 
lodge  or  council,  and  to  see  that  they  were  in  proper  form,  and 
with  blanks  all  filled  up,  he  says  it  was  not  his  duty  to  ex- 
amine into  or  pass  upon  the  qualification  of  any  beneficiary 
who  might  be  named  in  the  application.  It  was  subject  of 
change,  and  needed  no  special  looking  after.  He  was  only  to 
see  that  they  were  all  prepared  to  ballot  among  themselves, 
whether  they  would  associate  with  one  another  as  members. 
As  instituting  officer.  Dr.  Pennington  received  Evans  and  his 
application.  His  duty  at  most  was  that  of  a  special  institut- 
ing officer.  Section  4  of  law  5  defines  the  duty  of  the  insti- 
tuting officer:  "It  shall  be  the  duty  of  the  instituting  officer 
to  see  that  the  medical  examiner  is  legally  qualified  (by  mak- 
ing application  to  supreme  commander,  who  shall  issue  a  com- 
mission); to  deliver  to  the  medical  examiner  the  instructions 
to  the  medical  examiner;  to  inspect  the  medical  examinations 
of  all  the  petitioners,  and  refer  them  to  the  medical  examiners- 
in-chief  for  decision,  and  see  that  the  papers  are  correct  in 
form,  and  that  the  laws  are  complied  with  before  permitting 
the  applicants  to  ballot;  to  explain  to  the  petitioners  the  du- 
ties of  each  officer  of  a  council  before  an  election  is  had;  to 
instruct  the  officers  in  their  respective  duties,  and  to  exemplify 
the  secret  work." 

Thus  it  is  seen  that  the  instituting  officer  was  charged  with 
no  duty  respecting  the  application,  beyond  seeing  it  was  in 
proper  form,  and  it  and  all  the  papers,  including  examination 
by  medical  examiner,  by  section  1  of  law  111,  would  be  for- 
warded to  the  supreme  secretary  of  the  supreme  council,  which 
had  sole  control  of  the  benefit  fund.  The  instituting  officer's 
sole  duty,  therefore,  so  far  as  this  application  is  concerned, 
was  to  see  it  was  in  proper  form,  and  if  it  was,  it  passed  from 
his  hands  to  the  supreme  council,  of  which  he  was  no  officer. 
The  effort  to  liken  it  to  the  duties  of  a  general  soliciting  agent 
of  an  ordinary  insurance  company,  who  is  charged  with  the 
duty  of  making  certain  inquiries,  the  truth  of  which  is  essen- 
tial to  the  company  to  be  known,  cannot  be  sustained.  There 
is  no  analogy.  The  general  rule  is  properly  laid  down  by 
Bliss  on  Life  Insurance,  sees.  112-121;  but  the  rule  there  laid 
down,  and  approved  by  the  supreme  court  in  Union  M.  L.  Ins. 
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Co.  V.  Wilkinson,  13  Wall.  222,  has  reference  to  regular  insur- 
ance companies,  operating  through  agents  specially  charged 
with  the  duty  of  securing  information  respecting  the  assured; 
but  we  cannot  see  that  it  can  control  this  case,  and  estop  this 
corporation,  by  hearsay  information  of  an  officer  not  charged 
with  the  duty  of  ascertaining  the  qualifications  of  a  benefi- 
ciary named  by  the  insured  as  the  person  to  receive  the  in- 
surance money  upon  the  death  of  the  insured.  In  fact,  no 
provision  seems  to  be  made  for  charging  any  body  with  the 
duty  of  inquiring  into  the  truth  of  applicant's  statement  of 
the  character  of  the  beneficiary  he  might  name.  The  corpora- 
tion seems  to  have  relied  wholly,  in  that  regard,  on  the  war- 
ranty of  truth  on  the  part  of  applicant  and  agreement  to 
forfeit  if  false.  He  warranted  his  statement  true,  and  took 
the  consequence  of  falsehood  by  forfeiture  if  false.  Whether 
his  statement  was  fraudulent  or  not  does  not  seem  to  be  open 
to  inquiry.  It  was  a  false  statement — a  misleading  state- 
ment—  that  the  beneficiary  was  a  lawful  beneficiary,  and 
the  corporation  had  no  further  inquiry  to  make.  She  is  de- 
clared a  relative,  and  not  a  dependent;  so  that  all  that  was 
necessary  for  the  appellant  to  show  was  that  she  was  not  a 
relative,  in  order  to  obtain  protection  through  the  warranty  of 
truth,  and  agreement  to  forfeit  if  false. 

Entertaining  this  view,  it  follows  that  there  was  error  in  ad- 
mitting the  testimony  excepted  to  in  the  first  and  second  ex-- 
ceptions,  and  in  rejecting  the  appellant's  first  prayer.  It  also 
follows  that  there  was  error  in  granting  all  the  plaintiff's 
prayers.  We  understand,  from  the  proof  and  concessions,  that 
the  appellee  was  not  the  niece  or  relative  of  the  insured,  and 
under  our  ruling  we  see  no  occasion  to  order  a  new  trial.  We 
shall  therefore  reverse,  without  ordering  a  new  trial. 

Judgment  reversed.  

Statxttes.  —  A  statute  adopted  from  a  sister  state  which  has  received  a 
settled  and  uniform  construction  by  the  courts  of  that  state  should  be  given 
a  similar  construction  by  the  state  adopting  it:  Munson  v.  Hallotoell,  26  Tex. 
475;  84  Am.  Dec.  582,  and  note.  The  construction  of  a  Missouri  statute 
made  by  the  highest  court  of  that  state  should  be  followed  by  courts  of  other 
states:  Hamilton  v.  Hannibal  etc.  R.  R.  Co.,  39  Kan.  56. 

Falsb  Statements  of  Assured.  —  In  the  absence  of  such  statutory  pro- 
visions as  are  usually  in  force  in  cases  of  ordinary  insurance,  false  statements 
on  the  part  of  the  assured,  if  made  contrary  to  the  agreement  of  the  parties, 
will  vitiate  an  insurance  policy,  even  though  such  statements  are  not  ma- 
terial to  the  risk:  Whitmore  v.  Supreme  Lodge,  100  Mo.  37.  Compare  note 
to  Uruon  Mutual  Ass'n  v.  Montgomei'y,  14  Am.  St.  Rep.  526. 
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Beard  v.  State. 

[71  Maryland,  275.] 
EVIDENCB    AdHISSIBLB  UNDER    INDICTMENT   FOR   MAINTAINING   DiSORDERLT 

House.  —  Under  an  indictment  for  keeping  a  disorderly  house,  and  per- 
mitting lewd  persons  to  frequent  it,  it  is  competent  to  prove,  by  witnesses, 
the  reputation  for  lewdness  of  the  women  who  frequented  the  house,  that 
they  frequented  the  house  in  company  with  men,  and  also  specific  acts  of 
lewdness  committed  by  some  of  the  women  elsewhere. 

Court  is  not  Prohibited  from  Instructing  Jury,  in  Advisory  Form, 
AS  to  Law  in  a  criminal  case  by  a  constitutional  provision  that  *'  in  the 
trial  of  all  criminal  cases  the  jury  shall  be  the  judges  of  law  as  well  a» 
of  fact, "  when  the  jury  unanimously  request  such  instruction. 

Disorderly  House,  What  is.  —  A  bar-room  and  dance-hall,  with  musio^ 
kept  for  the  purpose  and  with  the  intent  of  bringing  together  and  enter- 
taining prostitutes,  and  men  desirous  of  their  company,  and  where  such 
persons  habitually  assemble  to  drink  and  dance  together,  is  a  disorderly 
house,  although  it  is  quietly  kept,  and  no  conspicuous  improprieties  ar» 
permitted  inside. 

Indictment  for  keeping  a  disorderly  house.  The  opinion 
states  the  case. 

R.  Stockett  Mathews,  for  the  appellant. 

William  Pinkney  Whyte,  attorney-general,  for  the  appellee. 

Alvey,  C.  J.  The  traverser  in  this  case  was  indicted  for 
keeping  a  disorderly  house,  and  upon  trial  by  a  jury,  was  con- 
victed of  the  offense. 

The  indictment  consists  of  a  single  count.  It  charges  that 
the  traverser  unlawfully  and  willfully  did  keep  and  maintain 
"a  certain  common,  ill-governed,  and  disorderly  house  there 
situate;  and  in  the  said  house,  for  his  own  lucre  and  gain,  cer- 
tain persons  of  evil  name  and  fame,  and  of  dishonest  conversa- 
tion, to  frequent  and  come  together,  etc.,  unlawfully  and 
willfully  did  cause  and  procure;  and  the  said  persons  in  the- 
said  house,  at  unlawful  times,  as  well  in  the  night  as  in  the  day» 
then,  etc.,  to  be  and  remain,  drinking,  tippling,  cursing,  swear- 
ing, quarreling,  and  otherwise  misbehaving  themselves,  un- 
lawfully and  willfully  did  permit,  etc.;  to  the  great  damage 
and  common  nuisance  of  all  the  liege  inhabitants  of  the  state 
there  inhabiting,"  etc.  The  indictment  is  in  the  ordinary  com- 
mon-law form,  and  accurately  describes  the  oflfense,  with  some 
unnecessary  degree  of  particularity:  Rex  v.  Higginson,  2  Burr. 
1232;  2  Chitty's  Crim.  Law,  673.  The  oflfense  is  that  of  a 
common  nuisance,  and  it  is  necessary  that  the  indictment 
should  contain  facts  to  show  that  a  common  nuisance   has 
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been  created  or  permitted.  This  is  done  by  allegation  of  such 
facts  as  show  that  the  traverser  maintains,  promotes,  or  con- 
tinues what  is  noisome  and  ofiFensive  or  annoying  and  vexa- 
tious or  plainly  hurtful  to  the  public,  or  is  a  public  outrage 
against  common  decency  or  common  morality,  or  which  tends 
plainly  and  directly  to  the  corruption  of  the  morals,  honesty, 
and  good  habits  of  the  people;  the  same  being  without  au- 
thority or  justification  of  law:  3  Greenl.  Ev.,  sec.  184,  and 
the  authorities  there  cited. 

Such  being  the  general  principles  upon  the  subject,  it  is  in 
the  light  of  and  with  reference  to  those  principles  that  the 
questions  raised  in  this  case  must  be  decided. 

There  were  three  bills  of  exception  taken  by  the  traverser. 
The  first  and  second  exceptions  present  questions  as  to  the 
admissibility  of  evidence.  These  questions  are,  whether  it 
was  competent  to  the  prosecution  to  prove,  by  witnesses,  the 
general  reputation  or  character  of  the  women  for  lewdness 
who  frequented  the  house  kept  by  the  traverser,  and  to  prove 
that  such  women  frequented  the  house  in  company  with  men, 
and  whether  it  was  competent  to  the  prosecution  to  prove,  by 
witnesses,  specific  acts  of  lewdness  by  some  of  the  women 
who  resorted  to  the  traverser's  house,  as  showing  what  their 
habit  and  vocation  really  were,  though  such  acts  of  lewdness 
did  not  occur  on  the  premises  of  the  traverser. 

We  can  perceive  no  possible  objection  to  the  admissibility 
of  such  evidence.  Evidence  of  the  general  reputation  of  the 
house  was  inadmissible;  but  the  general  reputation  of  those 
who  frequented  it  was  admissible,  for  the  pui"pose  of  character- 
izing the  house  and  showing  the  object  of  their  visits:  Henson 
V.  State,  62  Md.  233,  235;  50  Am.  Rep.  204;  Herzinger  v.  State, 
70  Md.  278.  And  as  the  object  of  the  inquiry  was  to  show 
the  disreputable  and  degraded  character  of  the  women  who 
found  admission  to  the  house  of  the  traverser,  it  was  unques- 
tionably competent  to  show  it  either  by  proof  of  general  repu- 
tation, or  by  proof  of  particular  acts  of  lewdness,  to  the 
knowledge  of  witnesses;  and  it  could  make  no  difi'erence 
where  such  acts  occurred.  We  are  therefore  of  opinion  that 
the  court  below  was  clearly  right  in  allowing  all  the  facts  and 
circumstances  stated  in  these  exceptions  to  go  to  the  jury,  to 
be  considered  by  them.  But  all  possible  objection  to  the  evi- 
dence excepted  to,  if  there  could  have  been  a  question  in  re- 
gard to  it,  would  seem  to  have  been  entirely  removed  by  the 
testimony  introduced  by  the  traverser  himself,  in  the  subse- 
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quent  progress  of  the  trial.  He  proved  by  his  own  witnesses 
that  the  women  who  frequented  his  house  were  street- walkers; 
that  their  general  reputation  was  bad;  and  that  some  of  them 
the  witness  had  met  in  houses  of  prostitution.  With  this  evi- 
dence before  the  jury,  introduced  by  the  traverser  himself,  it 
is  not  perceived  upon  what  ground  he  could  ask  the  reversal 
of  the  rulings,  upon  the  evidence  oflfered  by  the  state,  to  which 
he  excepted. 

We  come  now  to  the  third  exception;  and  the  questions 
presented  by  that  exception  are,  whether  it  be  competent  to 
the  judge  presiding  at  the  trial  of  a  criminal  case  to  give  an 
advisory  instruction  to  the  jury  when  requested  so  to  do;  and 
if  it  be  competent  so  to  instruct,  whether  the  instruction  given 
in  this  case  was  correct  or  not.  These  questions  have  been 
argued  by  counsel  with  much  zeal  and  ability,  and  doubtless 
they  are  of  great  importance  in  the  correct  and  faithful  ad- 
ministration of  the  criminal  law  of  the  state. 

It  appears  that  after  the  case  had  been  fully  argued  to  the 
jury,  by  counsel,  the  jury  retired  to  consider  of  their  verdict, 
and  after  being  out  many  hours,  they  were  brought  into  court 
and  questioned  as  to  whether  they  had  agreed.  They  stated, 
through  their  foreman,  that  they  had  not  agreed  upon  a  ver- 
dict, and  that  there  was  no  likelihood  of  their  being  able  to 
agree.  Whereupon  one  of  the  jurors  suggested  that  he  thought 
it  probable  that  a  verdict  could  be  had  if  the  jury  were  in- 
structed as  to  the  law  governing  the  case.  To  this  the  judge 
replied  that  he  would  instruct  the  jury  if  they  unanimously 
requested  him  to  'do  so,  and  directed  the  foreman  to  ascertain 
whether  it  was  the  wish  of  all  the  jurors  that  they  should  be 
instructed.  The  foreman,  after  consulting  the  panel,  an- 
nounced that  the  jury  were  unanimous  in  their  desire  to  be 
instructed  as  to  the  law.  But  the  counsel  for  the  traverser 
objected,  and  earnestly  protested  against  such  instruction 
being  given,  and  insisted  that  the  jury  were  the  exclusive 
judges  of  the  law  as  well  as  of  the  facts  in  criminal  cases,  and 
therefore  the  court  ought  not  to  interfere.  However,  the  court, 
notwithstanding  the  protest  of  counsel,  reduced  to  writing  and 
read  to  the  jury  the  following  instruction:  "If  you  find,  from 
the  evidence,  that  the  traverser  kept  a  bar-room  and  dance- 
hall,  with  music,  for  the  purpose  and  with  the  intent  of  bring- 
ing together  and  entertaining  prostitutes,  and  men  desirous  of 
their  company,  and  that  such  persons  habitually  assembled 
there  to  drink  and  dance  together,  then  you  may  find  said 
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establishment  a  disorderly  house,  within  the  meaning  of  the 
indictment,  even  although  you  may  also  believe  that  the  house 
was  quietly  kept,  and  no  conspicuous  improprieties  were  per- 
mitted inside.  The  jury  being  the  judges  of  the  law  as  well 
as  fact,  this  charge  is  to  be  understood  as  advisory  only  of 
what  the  law  is." 

In  the  first  place,  it  is  argued  that  the  judge  had  no  right 
to  give  the  instruction  against  the  protest  of  the  traverser; 
and  in  the  second  place,  that  the  instruction  was  erroneous 
in  principle,  and  not  within  the  terms  of  the  indictment,  and 
therefore  misleading  in  its  effect  upon  the  jury. 

1.  The  constitution  of  the  state,  article  15,  section  5,  is  very 
explicit  in  declaring  that  "  in  the  trial  of  all  criminal  cases, 
the  jury  shall  be  the  judges  of  law  as  well  of  fact."  But  it 
has  been  held  by  our  predecessors  that  this  provision  of  the 
constitution  is  merely  declaratory,  and  did  not  alter  the  pre- 
existing law  regulating  the  powers  of  the  court  and  jury  in 
the  trial  of  criminal  cases:  Franklin  v.  State,  12  Md.  236. 
Both  before  and  since  the  constitutional  declaration  upon  the 
subject,  it  was  and  has  been  the  practice  of  judges  in  some 
parts  of  the  state  to  decline  to  give  instructions  to  the  jury 
in  criminal  cases  under  any  circumstances,  while  in  other 
parts  of  the  state  it  has  been  the  practice  for  the  judges 
to  give  advisory  instructions  when  requested  so  to  do.  It 
seems  to  have  been  regarded  as  entirely  a  matter  of  discretion 
with  the  judge,  there  being  no  positive  duty  requiring  him  to 
pursue  the  one  course  or  the  other.  Whenever,  however,  the 
judge  has  thought  it  proper  to  instruct,  it  has  always  been 
deemed  necessary  that  he  should  be  careful  to  put  the  instruc- 
tion in  an  advisory  form,  so  that  the  jury  be  left  entirely 
free  to  find  their  verdict  in  accordance  with  their  own  judg- 
ment of  the  law  as  well  as  the  facts.  The  instruction,  when 
given,  goes  to  the  jury  simply  as  a  means  of  enlightenment, 
and  not  as  a  binding  and  positive  rule  for  their  government,  as 
it  does  in  civil  cases.  The  judge,  therefore,  cannot,  by  any  in- 
struction given  in  a  criminal  case,  bind  the  jury  as  to  the 
definition  of  the  crime,  or  as  to  the  legal  eff'ect  of  the  evidence 
before  them.  He  can  only  bind  and  conclude  the  jury  as  to 
what  evidence  shall  be  considered  by  them,  he  being  the 
exclusive  judge  of  what  facts  or  circumstances  are  ad- 
missible for  consideration.  The  practice  of  instructing  the 
jury,  within  the  limitations  and  under  the  restrictions  just 
stated,  has  received  the  sanction  of  this  court  upon  more  than 
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one  occasion,  and  such  practice  must  now  be  regarded  as  fully 
authorized:  Wheeler  v.  State,  42  Md.  563,  569;  Broil  v.  State^ 
45  Md.  356;  Bloomer  v.  State,  48  Md.  521,  538;  Forwood  v. 
State,  49  Md.  537;  Swann  v.  State,  64  Md.  425.  And  such 
practice  is  founded  in  the  soundest  practical  reason  and  good 
sense.  For  though  the  juries  are  made  judges  of  the  law, 
they  are  unlearned,  and  not  infrequently  composed,  in  part  at 
least,  of  persons  wholly  uninstructed  as  to  the  laws  under 
which  they  live.  When  sworn  upon  the  panel,  it  becomes 
their  duty  to  decide  the  case  according  to  the  established 
rules  of  law  of  the  state,  and  not  according  to  any  capricious 
rules  of  their  own;  and  it  must  be  supposed  that  they  are 
always  desirous  of  performing  their  duty,  and  making  their 
verdicts  conform  to  law.  To  enable  them  to  accomplish  that 
object,  no  proper  light  should  be  withheld  from  them.  In 
the  argument  of  the  case  before  them  by  counsel,  text-books, 
no  matter  of  what  authority,  or  whether  of  any  authority  at 
all,  reported  decisions  of  all  grades  of  courts,  from  the  high- 
est to  the  lowest,  and  no  matter  where  made,  are  read  to  the 
jury,  with  the  gloss  of  counsel,  to  enforce  certain  theories,  and 
the  jury  are  required  to  discriminate  and  decide,  upon  the 
authorities  cited,  as  to  what  is  the  law  in  their  own  state, 
which  they  are  sworn  to  administer.  In  such  state  of  doubt 
and  perplexity,  is  it  not  reasonable  and  proper  that  they 
should  have  the  advisory  aid  of  the  judge,  who  is  supposed  to 
know  what  the  law  of  the  state  really  is,  and  who  has  the  ul- 
timate power  of  revising  and  setting  aside  their  verdict,  if 
they  should  mistake  and  misapply  the  law,  to  the  injury  of 
the  accused?  It  would  seem  that  there  could  be  no  room  for 
a  diversity  of  opinion  upon  this  question;  and  no  case  could 
more  fully  illustrate  the  propriety  of  the  practice  than  the 
present.  If  the  instruction  given  be  erroneous,  though  in  a 
mere  advisory  form,  it  may  be  made  the  subject  of  an  excep- 
tion, to  be  corrected  on  appeal:  Swann  v.  State,  64  Md.  425. 

2.  The  remaining  question  is,  whether  there  was  error  in  the 
instruction  given.  As  we  have  seen,  it  was  advisory  only,  and 
in  no  way  binding  on  the  jury.  And  we  preceive  nothing  i* 
its  terms  to  make  it  erroneous.  If  in  fact  the  place  was  kep*. 
by  the  traverser  "  for  the  purpose  and  with  the  intent  of  bring 
ing  together  and  entertaining  prostitutes,  and  men  desirous 
of  the  company,  and  that  such  persons  habitually  assembled 
there  to  drink  and  dance  together,"  the  jury  might  well  fint 
the  house  to  be  disorderly  within  the  meaning  of  the  indicV 
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rnent,  and  according  to  settled  principles  of  law.  It  does  not 
require,  in  a  case  like  the  present,  that  there  should  be  acts 
violative  of  the  peace  of  the  neighborhood,  or  boisterous  dis- 
turbances, or  open  acts  of  lewdness  shown,  in  order  to  constitute 
the  place  a  disorderly  house.  The  habitual  assembling  there  of 
lewd  women,  and  men  desirous  of  their  company,  to  drink  and 
dance  together,  must  necessarily  be  hurtful  to  the  public,  and 
tend  to  scandalize  the  neighborhood.  It  is  an  outrage  against 
common  decency  and  common  morality,  and  could  have  no  other 
effect  than  the  corruption  of  the  morals,  honesty,  and  good  habits 
of  the  people.  And  that  constitutes  the  place  a  nuisance:  3 
Greenl.  Ev.,  sec.  184.  The  common-law  form  of  an  indictment 
specially  adapted  to  a  case  like  this  simply  charges  that  the 
party  accused  did  keep  and  maintain  a  certain  common,  ill- 
governed,  and  disorderly  house,  for  public  dancing  and  music, 
and  in  said  house,  for  his  own  lucre  and  gain,  did  cause  and 
procure  divers  persons,  as  well  men  as  woman  of  evil  name 
and  fame,  and  of  dishonest  conversation,  to  frequent  and  come 
together,  to  the  great  damage  and  common  nuisance  of  the 
public,  etc.:  2  Chitty's  Grim.  Law,  673.  The  crime  consists 
in  the  keeping  of  the  house  as  a  place  of  habitual  or  common 
resort  of  people  of  evil  name  and  fame,  and  of  dishonest  con- 
versation, there  to  consort  together,  thus  affording  opportuni- 
ties for  and  temptations  to  the  indulgence  of  their  bad  habits 
and  passions,  to  the  evil  example  and  scandal  of  the  neigh- 
borhood. The  indictment  in  this  case  fully  embraces  the  facts 
which  were  required  to  be  found  by  the  jury  under  the  instruc- 
tion given  by  the  court,  and  therefore  there  is  no  ground  for 
the  contention  that  the  instruction  is  not  supported  by  the  in- 
dictment: Cheek  v.  Commonwealth,  79  Ky.  359,  362;  Thatcher 
V.  State,  48  Ark.  60;  Commonwealth  v.  Cardoze,  119  Mass.  210. 
Finding  no  error  in  the  rulings  of  the  court  below,  those 
rulings  will  be  aflBrmed,  and  the  cause  remanded. 


Disorderly  Housb,  What  is.  —  A  house  which  tends  to  public  annoy- 
ance (Commonwealth  v.  Hopkins,  133  Mass.  381;  43  Am,  Rep.  527),  or  which  is 
used  or  resorted  to  by  persons  as  a  place  for  prostitution,  is  a  disorderly  house: 
State  V,  Clark,  78  Iowa,  492;  State  v.  Smitfi,  15  R.  I.  24. 

Disorderly  House,  Character  of  Persons  Frequenting  It  as  Evi- 
dence or.  —  Evidence  of  the  lewd  character  of  women  who  frequent  a  house 
15  competent  to  show  the  character  of  the  house:  IJaitoood  v.  People,  26  N.  Y. 
190;  84  Am.  Dec.  175,  and  note;  Herzinger  v.  State,  70  Md.  279;  Sullivan  v. 
Slate,  75  Wis.  650;  State  v.  Mack,  41  La.  Ann.  1079;  State  v.  Toombs,  79 
Iowa,  741.  Compare  Henson  v.  Staie,  62  Md.  231;  50  Am.  Rep.  204,  and 
particularly  note  209-211. 
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GaITHER    V,    WiLMBR. 

[71  Maryland,  861.] 
Ambkdmbnt  of  Dbfectivb  Verdict.  —  If,  in  an  action  on  two  promissory 
notes  and  on  accounts  stated,  in  which  non  assumpsit  and  set-off  are 
pleaded,  the  jury  return  a  sealed  verdict  for  the  plaintiff,  without  sped* 
fying  the  amount  for  which  they  find,  the  court  has  no  power,  after  the 
verdict  has  been  duly  recorded,  and  the  jury  have  separated,  to  amend 
the  verdict,  by  inserting  after  the  words  "for  the  plaintiff,"  the  words 
and  figures  "for  the  sum  of  $5,378.72." 

Assumpsit.  The  appellee  sued  the  appellant  on  two  prom- 
issory notes  and  on  accounts  stated  between  them.  The  pleas 
were  non  assumpsit  and  set-off.  The  jury  before  whom  the 
case  was  tried,  not  having  agreed  upon  a  verdict  when  the 
court  adjourned,  were  permitted  to  return  a  sealed  verdict 
the  next  morning.  On  being  called  on  for  their  verdict,  the 
foreman  handed  the  clerk  the  sealed  verdict,  which  stated 
that  they  found  for  the  plaintiff,  but  did  not  specify  any 
amount  for  which  they  so  found.  When  the  verdict  was 
handed  to  the  judge,  he  told  the  counsel  in  the  case  that  there 
was  a  defect  in  the  verdict,  and  asked  them  if  they  would 
agree  to  have  it  corrected.  The  defendant's  counsel  declined 
to  do  so,  whereupon  the  clerk  entered  it  upon  his  docket,  and 
the  jury,  after  expressing  their  acquiescence  in  it,  left  the  box. 
Afterwards,  on  the  same  day,  defendant's  counsel  moved  for 
arrest  of  judgment  and  for  a  new  trial,  and  plaintiff's  counsel 
moved  the  court  to  reassemble  the  jury,  and  direct  them  to 
enter  in  their  verdict  for  the  plaintiff  the  sum  of  $5,378.72,  on 
the  ground  that  in  the  progress  of  the  case  it  was  agreed  be- 
fore the  jury,  in  open  court,  by  counsel  on  both  sides,  that  if 
they  found  for  the  plaintiff,  then  the  plaintiff  would  be  en- 
titled to  a  verdict  for  that  sum.  On  a  subsequent  day,  de- 
fendant's counsel  entered  a  ne  recipiatur  to  this  motion,  on  the 
grounds, —  1.  That  such  motion  was  contrary  to  the  practice  of 
the  court;  and  2.  That  the  statements  made  therein  were  not 
true,  no  such  agreement  having  been  made  in  open  court  or 
anywhere  else.  The  defendant's  counsel  then  moved  to  quash 
the  verdict,  on  the  ground  that  it  was  uncertain,  irregular^ 
and  a  nullity.  The  next  day,  plaintiff's  counsel  filed  an 
affidavit  to  the  effect  that  during  the  trial  a  calculation  of  the 
amount  claimed  by  the  plaintiff  was  made  by  one  of  his  coun- 
sel, which  was  reviewed  by  one  of  the  counsel  for  defendant, 
and  was  written  on  a  blackboard  in  sight  of  the  jury,  viz.,  the 
sum  of  $5,378.72,  which  amount  was  still  on  the  blackboard; 
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and  that  thereupon  counsel  for  defendant  admitted  that  if  the 
jury  found  for  the  plaintiff,  the  amount  so  written  was  the 
proper  amount  for  which  to  find  a  verdict.  On  a  subsequent 
day,  defendant's  counsel  filed  an  objection  to  the  reception  of 
this  aflfidavit,  but  the  court  overruled  the  objection,  denied 
the  motions  in  arrest  and  for  a  new  trial,  and  ordered  the 
sealed  verdict  to  be  amended,  by  inserting  after  the  words 
"  for  the  plaintiff,"  the  words  and  figures  "  for  the  sura  of 
$5,378.72,"  and  on  the  same  day  rendered  judgment  on  the 
verdict  so  amended,  for  the  plaintiff,  for  this  sum,  with  inter- 
est and  costs.    The  defendant  appealed. 

William  S.  Bryan,  Jr.,  for  the  appellant. 

t  James  M.  Ambler  and  Randolph  Barton,  for  the  appellee. 

Miller,  J.  Without  doubt,  a  verdict  in  an  action  like  the 
present,  simply  "  for  the  plaintiff',"  without  stating  the  dam- 
ages, or  the  amount  the  plaintiff  is  entitled  to  recover,  is 
fatally  defective.  It  is  not  merely  an  informal  verdict,  which 
the  court  can  mold  into  proper  shape  by  referring  to  the  plead- 
ings and  issues,  but  it  is  substantially  defective.  In  all  cases 
where  the  action  is  upon  a  contract  or  for  damages,  the  ver- 
dict, if  for  the  plaintiff,  must  be  for  an  amount  specified; 
otherwise  the  court  cannot  enter  judgment  upon  it  for  any 
amount:  Proffatt  on  Jury  Trial,  sec.  415;  2  Tidd's  Practice, 
869;  1  Poe's  Pleading  and  Practice,  sec.  758;  Clement  Y.LewiSj 
3  Brod.  &  B.  297. 

The  question,  then,  is,  Had  the  court  power  to  amend  this 
verdict,  and  make  it  effective,  by  inserting  the  amount  the 
plaintiff  was  entitled  to  recover,  at  the  time  and  under  the  cir- 
cumstances stated?  The  amendment  was  made  after  the  ver- 
dict was  assented  to  by  the  jury,  when  called  upon  to  hearken 
to  it  after  it  had  been  duly  recorded,  and  several  days  after 
the  jury  had  separated.  The  defect  was  discovered  by  the 
judge  when  the  verdict  was  handed  to  him,  before  it  was 
recorded,  and  when  the  jury  were  in  attendance  in  open  court, 
for  the  purpose  of  rendering  their  verdict.  It  was  then  com- 
petent for  the  jury  to  reject  this  verdict  in  toto,  and  find  an- 
othei,  or  to  vary  or  correct  it.  The  judge  also  could  then 
have  sent  them  to  their  room,  with  instructions  to  correct  this 
defect,  whether  counsel  assented  or  not;  and  this  was  the 
course  that  should  have  been  adopted:  Edelen  v.  Thompson,  2 
Har.  &  G.  31.    This  amendment,  however,  must  have  been 
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made  either  upon  the  aflBdavit  of  the  plaintifiF's  counsel,  or  by 
the  judge's  own  recollection  of  what  took  place  at  the  trial. 

In  England,  verdicts  in  criminal  as  well  as  in  civil  cases 
have  been  frequently  amended  by  the  notes  of  the  judge,  or  by 
some  written  document,  and  in  a  criminal  case  tried  before 
Lord  Denman,  C.  J.,  he  ordered  the  verdict  to  be  amended, 
though  he  had  taken  no  notes  at  the  trial.  But  when  this 
order  was  brought  before  the  court  in  bank,  under  a  rule  to 
show  cause  why  it  should  not  be  rescinded,  his  lordship  said: 
"I  was  of  opinion  that  the  judge  must  have  power  in  a 
case  like  this  to  amend  by  his  recollection;  and  it  is  clear  that 
in  the  present  instance,  the  amendment  was  one  which  might 
be  made  according  to  the  truth  of  the  facts.  But  on  consider- 
ation we  think  that  the  practice  of  so  amending  would  be  such 
a  dangerous  one  that,  as  a  general  rule  of  discretion,  the  court 
ought  to  decide  against  introducing  it.  In  almost  all  the  cases 
of  amendment  there  has  been  a  written  document  to  amend 
by,  and  a  misprision  which  was  corrected  by  that.  But  if 
reference  is  made  to  the  recollection  of  the  judge  as  an  in- 
dividual, an  unlimited  number  of  afl&davits  from  other  persons 
will  be  let  in,  stating  what  passed  according  to  their  impres- 
sions. I  have  no  doubt  here;  but  on  account  of  the  great 
danger  and  abuse  which  might  result  from  amending,  under 
such  circumstances,  in  cases  which  may  be  supposed,  we  think 
the  order  ought  not  to  be  sustained":  Reginav.  Virrier,  12  Ad. 
&  E.  337. 

In  this  country,  decisions  as  to  the  amendment  of  verdicts 
are  numerous,  and  a  large  number  of  them  have  been  cited  in 
argument.  Some  of  them  show  that  a  general  verdict  may  be 
applied  to  the  proper  count  where  some  of  the  counts  in  the 
declaration  are  good,  and  others  bad,  or  to  one  of  two  incon- 
sistent counts;  but  that  is  not  this  case.  Our  code  provides 
that  no  judgment  shall  be  arrested  because  one  or  more  counts 
in  the  declaration  are  bad,  if  there  be  one  count  sufficient  in 
substance:  Code,  art.  75,  sec.  9.  But  we  have  no  statute 
which  reaches  a  case  like  this.  Again,  in  some  of  the  cases 
cited,  verdicts  have  been  amended  by  reassembling  the  jury 
after  they  had  separated,  and  after  the  verdict  had  been  re- 
corded, upon  the  affidavits  of  the  jurors  themselves  that  they 
had  made  a  mistake,  or  intended  to  find  diflferently ;  but  in  states 
where  the  common  law  is  the  only  guide  on  the  subject,  we 
think  the  decided  weight  of  authority  is  against  allowing  such 
a  thing  to  be  done;  and  we  have  found  no  American  case  in 
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which  an  amendment  like  this,  in  matter  of  substance,  has 
been  made  upon  affidavits,  or  from  the  judge's  recollection  of 
what  occurred  at  the  trial,  after  the  imperfect  verdict  has  been 
duly  recorded,  and  the  jury  have  separated.  A  citation  or  re- 
view of  these  authorities  is  unnecessary,  because  it  seems  to  us 
that  the  question  has  been  settled  in  Maryland  by  the  decis- 
ions of  this  court. 

Among  the  cases  in  the  old  provincial  court  (1716),  we  find 
an  action  for  slander,  where  justification  was  pleaded,  with 
general  replication  and  issue.  The  jury  returned  a  verdict  for 
the  plaintiff,  but  assessed  no  damages,  and  afterwards,  at  a 
succeeding  term,  a  writ  of  inquiry  of  damages  was  issued, 
under  which  damages  for  the  plaintiff  to  a  certain  amount 
were  assessed.  Counsel  for  defendant  moved  in  arrest  of  judg- 
ment, on  the  grounds  that  no  damages  were  found  by  the  jury 
which  tried  the  issue,  and  the  writ  of  inquiry  was  void.  The 
court  awarded  a  venire  de  novo:  Macnamara  v.  Brannockf  4 
Har.  &  McH.  480. 

In  Edelen  v.  Thompson,  2  Har.  &  G.  31,  it  is  clear,  from  the 
opinion  of  Judge  Earle,  that  the  court  would  not  have  sus- 
tained the  amendment  in  that  case  if  it  had  been  made  after 
the  verdict  was  recorded.  Again,  in  the  more  recent  case  of 
Ford  V.  State,  12  Md.  546,  —  a  case  most  carefully  considered, — 
our  predecessors  have  laid  it  down  broadly  and  emphatically 
,  that  "if  a  jury,  through  mistake  or  partiality,  deliver  an  im- 
proper verdict,  the  court  may,  before  it  is  recorded,  desire 
them  to  reconsider  it.  They  cannot,  however,  be  allowed  to 
make  alteration  after  the  verdict  is  recorded";  and  this  case 
was  reaffirmed  in  Williams  v.  State,  60  Md.  402.  These  au- 
thorities have,  in  our  judgment,  settled  it  as  law  in  this  state 
that  no  material  alteration  can  be  made  by  the  jury  in  their 
verdict,  either  in  a  civil  or  criminal  case,  after  it  has  been  re- 
corded; and  if  this  cannot  be  done  by  the  jury,  a  fortiori  can 
it  not  be  done  by  the  court  or  the  judge. 

It  is  said,  however,  that  the  amount  to  be  recovered,  in  case 
the  jury  should  find  for  the  plaintiff,  was  admitted  and  agreed 
upon,  and  that  the  jury,  as  well  as  the  parties,  were  bound 
thereby.  But  we  find  no  such  admission  made  by  the  plead- 
ings, either  directly  or  inferentially.  On  the  contrary,  the 
pleas  of  non  assumpsit  and  set-oflf  put  in  issue  the  amount  of 
recovery,  as  well  as  the  right  of  the  plaintifif  to  recover  at  all; 
and  it  was  the  province  and  duty  of  the  jury  to  find  this 
amount  by  their  verdict.    Nor  is  it  pretended  that  any  written 
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agreement  on  this  subject  was  ever  made  between  counsel.  If 
such  written  agreement  had  been  made,  filed,  and  entered 
upon  the  docket,  the  case  would  have  presented  a  different 
aspect.  But  no  such  written  agreement  was  made,  and  even 
the  oral  admission  or  agreement  relied  on  in  the  motion  to 
have  the  jury  reassembled  was  denied  by  defendant's  coun- 
sel, who  also  objected  to  the  reception  of  the  affidavit  made  by 
counsel  for  the  plaintiff,  in  which  the  same  oral  admission  is 
set  up.  It  may  be  that  if  the  jury  had  been  sent  to  their 
room  to  correct  this  sealed  verdict  before  it  was  received  and 
recorded  they  would  have  inserted  the  same  sum  that  was 
afterwards  put  in  it  by  the  judge;  but  we  find  nothing  in  the 
record  which  enables  us  to  say  with  certainty  they  would  have 
done  so,  or  that  such  was  their  real  intention.  The  affidavit 
of  counsel  on  the  subject  was  wholly  inadmissible. 

In  conclusion,  we  may  say  we  are  firmly  convinced  that  the 
adoption  of  any  other  rule  on  this  subject  than  that  so  plainly 
laid  down  by  our  predecessors,  and  so  long  adhered  to  in  prac- 
tice by  the  courts  of  the  state,  would  be  dangerous  in  the  ex- 
treme, would  open  the  door  to  abuses,  and  lead  to  doubtful 
and  possibly  pernicious  results;  and  we  cannot  escape  the 
legal  conclusion  that  by  making  the  amendment  complained 
of  in  this  case  the  judge  has  invaded  the  exclusive  province 
of  the  jury,  and  substituted  his  verdict  for  theirs. 

We  are  therefore  of  opinion  the  learned  judge  of  the  court 
below  was  in  error  in  overruling  the  motion  in  arrest,  and 
shall  accordingly  reverse  the  judgment,  and  remand  the  case, 
to  the  end  that  a  venire  de  novo  may  issue. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ahekdmbnt  or  Vebdiots:  See  note  to  Beta  ▼.  Barker,  14  Am.  Deo.  518{ 
Wood  T.  McOuire,  17  Oa.  361;  63  Am.  Deo.  246,  and  note  248. 
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Nally  V.  Long. 

[71  Martlakd,  58S.J 
Pabol  Evidbnce  op  Warrantt  Inadmissiblk  when.  —  Where  in  an  ac- 
tion for  an  alleged  breach  of  warranty  of  a  mortgage  sold  by  the  defend- 
ant to  the  plaintiff  no  fraud  or  deceit  is  alleged  in  the  declaration,  and 
the  written  assignment  on  the  mortgage  contains  no  warranty,  evidence 
that  at  the  time  of  the  execution  of  the  assignment  the  defendant  ver- 
bally warranted  the  mortgage  to  be  a  good  lieu  on  the  property  is  inad- 
missible. 

Assumpsit.    The  opinion  states  the  case. 

Edward  Stake,  for  the  appellant. 

H.  H.  Keedy  and  George  W.  Smith,  for  the  appellee. 

Bryan,  J.  Nally  sued  Long  for  an  alleged  breach  of  war- 
ranty. The  declaration  contained  five  common  counts  in 
assumpsit,  and  a  special  count.  The  special  count  averred  that 
a  certain  John  Reichard  held  a  mortgage  on  the  lands  of  one 
Jacob  Newman,  and  that  he  assigned  it  to  Long*,  and  that  in 
consideration  that  Nally  would  purchase  the  mortgage  from 
Long,  he  warranted  and  represented  to  Nally  that  it  was  a  good 
and  valid  subsisting  first  lien  on  the  real  estate  therein  men« 
tioned;  and  that  Nally,  confiding  in  the  warranty,  did  purchase 
the  mortgage;  but  nevertheless  it  was  not  a  good  and  valid 
lien,  as  warranted.  The  evidence  showed  that  the  mortgage 
was  dated  and  executed  in  May,  1864,  but  not  recorded  until 
February,  1868.  The  assignment  from  Reichard  to  Long  was 
written  on  the  mortgage,  and  dated  April,  1874.  That  to 
Nally  was  also  written  on  the  mortgage,  and  was  in  the  fol- 
lowing terms:  — 

"  For  value  received,  I  hereby  assign  and  transfer  the  forego- 
ing mortgage  and  the  balance  due  thereon  unto  Ezra  Nally, 
of  Washington  County. 

"  Witness  my  hand  and  seal  this  13th  day  of  October,  in 
the  year  1877.  (Balance  being  $751.35,  int.  from  Apl.  1, 
1876.)  Peter  Long.   [Seal.] 

"Witness:  F.  M.  Darby." 

The  plaintifif  offered  to  prove  that  at  the  time  of  the  execu- 
tion of  the  assignment,  the  defendant  verbally  warranted  the 
mortgage  to  be  a  good  lien  on  the  property.  The  court  re- 
jected the  evidence,  and  the  plaintiff  excepted.  There  is  no 
allegation  of  fraud  or  deceit  in  the  declaration  filed  in  this 
case;  it  proceeds  simply  for  a  breach  of  warranty.    The  written 
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assignment  contains  no  warranty,  and  it  must  be  taken  as  the 
authentic  evidence  of  the  meaning  of  the  parties:  Dixon  v. 
ClayvillCj  44  Md.  578,  and  numerous  other  cases. 
Judgment  affirmed.  

Ik  thk  Absbncb  ov  Fraitd  ob  Mistake,  where  a  written  contract  con* 
tains  all  the  essentials  of  a  valid  contract,  and  its  terms  are  sufiSciently  com- 
prehensire  to  embrace  the  whole  subject-matter  of  the  contract,  no  oral 
evidence  can  be  introduced  to  add  to,  vary,  or  contradict  it:  Parker  v.  Mor- 
rill, 98  N.  0.  232;  Stoddard  v.  Nelson,  17  Or.  417;  Oriel  v.  Lomax,  86  Ala. 
132;  Sfiore  v.  Miller,  80  Ga.  93;  12  Am.  St.  Rep.  239. 

Parol  Evidence  is  Inadmissible  to  Prove  a  Warranty  not'mentioned 
in  a  deed  of  conveyance:  Cabot  v.  Christie,  42  Vt.  121;  1  Am.  Rep.  313. 
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SVBTBTOR  HAT.  TOR  FUBFOSE  07  RefBESHIKO  HI8  MeMORT,  TJsIl  RECORD  OV 

SxntVBT  made  by  him,  although  such  survey  was  not  made  in  accordamca 
with  the  requirements  of  the  statute.  And  a  copy  of  such  record  may 
be  used  for  that  purpose,  where  it  is  not  objected  to  as  being  a  copy,  and 
not  the  original. 

Possession  oy  Land  up  to  Division  Line  not  Adverse  when.  —  When  ad- 
jacent proprietors  hold  possession  up  to  a  dividing  fence  built  for  conve* 
nience,  and  without  claiming  or  intending  to  claim  beyond  the  true  line, 
the  possession  of  the  one  is  not  adverse  to  the  other. 

Agreement  as  to  Boundary  is  Bin  din  o  when.  — Where  there  is  a  dispute 
as  to  the  true  division  line  between  adjoining  proprietors,  or  the  line  ia 
uncertain,  and  they  are  ignorant  of  its  true  location,  and  they  fix  and 
agree  upon  a  permanent  boundary  line,  and  take  possession  accordingly, 
the  agreement  binds  them  and  those  claiming  under  them.  Such  an 
agreement  is  not  within  the  statute  of  frauds. 

Supreme  Court  cannot  Review  Findings  op  Fact  when.  — The  supremo 
court  may  determine  whether  or  not  there  is  any  evidence  to  support  a 
given  theory,  but  where  there  is  such  evidence,  it  has  no  power  to  review 
findings  of  facts  made  by  the  court  below  in  actions  at  law.  And  whether 
a  case  at  law  is  tried  by  the  court  alone,  or  before  a  jury,  the  instructions 
should  state  hypothetically  the  facts,  so  that  the  supreme  court  can  de- 
termine whether  or  not  the  court  below  applied  correct  principles  of 
law. 

Ejecjtmbnt.    The  opinion  states  the  case. 

Thrasher,  White,  and  McCammon,  for  the  appellant. 

Ooode  and  Cravens,  and  T.  W.  Kersey,  for  the  respondent. 

M9 
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Black,  J.  This  is  an  action  of  ejectment  to  recover  a  strip 
of  land  eight  rods  wide  off  of  the  south  side  of  the  east  half  of 
lot  2  of  the  northwest  fractional  quarter  of  section  4,  etc. 

PlaintiflF  owns  the  east  half  of  lot  2,  which  contains,  ac- 
cording to  government  survey,  43.06  acres.  Defendant  owns 
the  east  half  of  lot  1,  which  contains  40.04  acres.  The  con- 
test is  over  the  proper  location  of  the  boundary  line;  the  plain- 
tiff's  land  is  on  the  north  and  the  defendant's  on  the  south 
of  this  disputed  line.  For  convenience,  each  tract  will  be 
designated  as  a  forty-acre  tra(!l. 

It  appears  a  fence  had  been  erected  between  the  two  forty- 
acre  tracts  as  far  back  as  1868  or  1869  by  one  Autery,  who 
owned  the  south  forty.  Mr.  Moore,  who  then  owned  the  north 
forty,  says  he  supposed  the  fence  was  on  the  line.  Mr.  Frank- 
lin owned  the  north  forty  from  1874  to  1879,  and  during  that 
time,  and  on  to  December,  1883,  Mr.  Hale  owned  the  south 
forty.  Mr.  Franklin  says  he  and  Hale  talked  about  the  line, 
and  Mr.  Hale  said  he  thought  the  true  line  was  in  his  (Hale's) 
field;  that  Hale  agreed  with  him  that  the  line  was  in  his 
•(Hale's)  field,  and  that  some  time  they  would  have  the  land 
surveyed,  and  place  the  fence  on  the  true  line.  Plaintiff  pur- 
chased and  took  possession  of  the  north  forty  in  1879,  and  it 
appears  he  made  a  new  fence,  placing  it  still  farther  in  on  his 
own  land,  and  Hale  took  the  old  fence  away.  The  county 
surveyor  says  he  established  the  line  between  plaintiff  and 
Hale,  at  their  request,  in  1883,  that  both  parties  were  present, 
and  that  he  found  the  line  to  be  eight  rods  south  of  the  fence. 
Subsequently,  and  in  1883,  the  defendant,  Milner,  became  the 
owner  of  the  south  forty.     This  suit  was  commenced  in  1885. 

The  case  was  tried  by  the  court  without  a  jury;  no  instruc- 
tions were  asked  by  the  plaintiff.  Mr.  Youngblood,  the  county 
surveyor,  who  made  the  survey  in  1883,  attempted  to  make  a 
record  of  his  survey  under  the  provisions  of  chapter  158  of  the 
Revised  Statutes  of  1879;  and  he  produced  in  court  a  copy  of 
this  record,  which  copy  was  made  and  certified  by  himself. 
On  the  objection  of  defendant,  the  court,  by  an  instruction, 
excluded  this  copy,  because  it  failed  to  show  that  the  survey 
was  made  in  accordance  with  the  requirements  of  the  statute; 
but  the  copy  was  evidently  used  by  the  surveyor  as  a  memo- 
randum to  refresh  his  memory  in  giving  his  evidence  as  to  how 
he  made  the  survey  and  where  he  found  the  line.  The  record 
could  have  been  used  for  such  a  purpose;  and  since  there  was 
no  objection  to  the  copy  because  it  was  a  copy,  and  not  the 
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original,  there  was  no  error  in  allowing  it  to  remain  in  evidence 
for  that  purpose. 

That  this  survey  disclosed  the  true  line  does  not  seem  to  be 
questioned;  and  the  real  contention  is,  whether,  for  other 
reasons,  the  defendant  can  hold  a  part  of  the  land  belonging 
to  the  plaintifiF's  forty-acre  tract.  The  principles  of  law  which 
dispose  of  this  and  like  cases  are  not  difficult  or  doubtful. 
When  adjacent  proprietors  hold  possession  up  to  a  dividing 
fence  built  for  convenience,  and  without  claiming  or  intending 
to  claim  beyond  the  true  line,  the  possession  of  the  one  is  not 
adverse  to  the  other:  Kincaid  v.  Dormey,  47  Mo.  337;  Wal- 
hrunn  v.  Ballen,  68  Mo.  165.  But  where  there  is  a  dispute  as 
to  the  true  division  line  between  them,  or  the  line  is  uncertain, 
and  they  are  ignorant  of  its  true  location,  and  they  fix  and 
agree  upon  a  permanent  boundary  line,  and  take  possession 
accordingly,  the  agreement  is  binding  on  them,  and  those 
claiming  under  them.  Such  an  agreement  is  not  within  the 
statute  of  frauds:  Jacobs  v.  Moseley,  91  Mo.  462;  Schad  v. 
Sharp,  95  Mo.  573;  Atchison  v.  Pease,  96  Mo.  566.  Now,  in 
this  case,  the  evidence  is  all  to  the  eflfect  that  the  owners  of 
these  two  parcels  of  land,  down  to  the  purchase  of  the  south 
forty  by  defendant  in  December,  1883,  claimed  and  claimed 
only  to  own  to  the  true  line,  wherever  that  might  be.  There 
was  therefore  no  adverse  possession  on  the  part  of  those  through 
whom  the  defendant  derives  title;  and  the  court  did  not  err  in 
refusing  to  give  the  instruction  asked  by  the  defendant  on  the 
statute  of  limitations;  there  was  no  evidence  upon  which  to 
base  it. 

It  was  properly  refused  for  another  reason.  It  simply  says 
"  that,  on  the  evidence  in  this  case,  the  statute  of  limitations  is 
a  bar  to  this  suit."  While  this  court  may  determine  whether 
there  is  any  evidence  to  support  a  given  theory,  still,  where 
there  is  such  evidence,  it  has  no  more  power  to  review  the  find- 
ing of  facts  made  by  the  court  in  actions  of  law  than  it  has 
to  review  the  finding  of  facts  made  by  a  jury  in  like  cases. 
Whether  a  case  at  law  is  tried  by  the  court  alone,  or  before  a 
jury,  the  instructions  should  state  hypothetically  the  facts,  so 
that  we  can  determine  whether  the  court  applied  correct  prin- 
ciples of  law. 

There  is  no  evidence  in  the  case  showing  or  tending  to  show 
that,  prior  to  the  survey  made  in  1883,  there  was  ever  an 
agreement  between  the  adjacent  owners  as  to  what  should  be 
deemed  and  taken  as  the  true  line.     Those  prior  owners  were 
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in  doubt  as  to  where  the  true  line  was,  and  they  left  its  loca- 
tion to  be  fixed  by  a  subsequent  survey.  The  matter  stood  in 
this  way  when  defendant  purchased. 

The  plaintiff  is  manifestly  the  owner  of  the  land  for  which 
he  sued  and  recovered  a  judgment,  and  that  judgment  is  now 
affirmed.  

Division  Lines  between  Adjoining  Land-owners:  See  Jones  v.  Pashby, 
67  Mich.  459;  11  Am.  St.  Rep.  589,  and  cases  collected  in  note  592,  593. 
Where  a  boundary  line  is  in  dispute  between  two  adjoining  owners,  and  they 
locate  a  line,  intending  it  to  be  permanent,  which  is  acquiesced  in  for  a  long 
time  and  recognized  by  permanent  improvements,  such  location  is  binding 
upon  the  parties  and  those  claiming  under  them,  without  any  formal  agree- 
ment: Pickett  V.  Nelnon,  71  Wis.  642;  George  v.  Thomas,  16  Tex.  74;  67  Am. 
Dec  612,  and  note. 


Thompson  v,  Ish. 

[99  Missouri,  160.] 

Statements  at  Testator  at,  before,  and  after  Making  Will,  when 
AND  for  What  Pdrposes  Admissible.  —  When  the  testamentary  ca- 
pacity of  a  testator,  and  the  question  of  undue  influence  exerted  upon 
him,  are  in  issue,  it  becomes  material  to  know  what  were  bis  previou* 
purposes,  intentions,  and  state  of  mind;  and  statements  made  by  him  at, 
before,  and  after  the  making  of  the  will  in  question  are  competent  evi- 
dence for  these  purposes.  And  it  is  not  essential  that  those  statements 
should  be  of  the  res  gestce,  to  render  them  admissible,  though  their  value 
as  evidence  diminishes,  of  course,  in  proportion  as  they  are  remote  from 
the  date  of  the  will. 

Instruction  at  Close  of  Evidence  Cures  Failure  op  Court  to  Restrict 
Testimony  to  Certain  Purposes  when.  —  Where  the  court  fails,  at 
the  time  when  they  are  oflfered,  to  instruct  the  jury  that  statements 
made  by  a  testator  before  and  after  the  making  of  his  will  were  only 
competent  for  the  purpose  of  showing  the  state  of  his  mind  and  affec- 
tions, but  does  so  instruct  them  at  the  close  of  the  evidence,  this  will  b© 
sufficient. 

Testimony  as  to  Contents  of  Prior  Will  is  Admissible  for  the  purpose 
of  showing  the  fixed  purpose  and  intention  of  the  testator  at  the  time 
of  its  execution,  when  the  two  wills  are  substantially  the  same,  and  the 
issues  are  want  of  testamentary  capacity,  and  undue  influence. 

Evidence  that  Some  of  Testator's  Children  were  in  Good  Circum- 
stances, AND  Others  not,  is  admissible,  upon  a  trial  to  determine  the 
validity  of  a  will,  for  the  purpose  of  placing  the  triers  as  nearly  as  pos- 
sible in  the  position  of  the  testator,  and  enabling  them  to  consider  all  of 
the  evidence  from  his  point  of  view  at  the  time  he  made  the  will. 

Patient  may  Waive  Protection  Afforded  by  Statute  against  Calling 
Physician  to  give  evidence  of  information  acquired  in  a  professional 
character;  and  what  he  may  do  in  his  lifetime  those  who  represent 
him  after  his  death  may  also  do,  for  the  purpose  of  protecting  interests 
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claimed  under  him.  When,  therefore,  the  dispute  is  between  the  devi- 
see and  heirs  at  law  of  a  testator,  all  claiming  under  the  deceased, 
either  the  devisee  or  heirs  may  call  the  testator's  attending  physician  aa 
a  witness. 

Witness  may  bk  Recalled  to  Lay  Foundation  for  his  Impeachment  asi 
to  statements  made  by  him  subsequent  to  the  time  when  he  gave  his 
testimony,  although  he  had  been  discharged  as  a  witness. 

Improfer  Remarks  of  Court  not  Reversible  Error  when.  —  Remarks 
made  by  the  court  on  excluding  the  testimony  of  one  physician,  offered 
to  show  the  reputation  and  standing  of  another  physician,  before  the  lat- 
ter's  deposition  had  been  read,  that  his  "character  and  standing  as  aa 
eminent  physician  is  part  of  the  history  of  Missouri,  and  if  the  courts 
and  juries  take  notice  of  the  facts  of  history,  the  evidence  is  immaterial," 
are  improper,  and  ought  not  to  have  been  made,  but  do  not  constituta 
reversible  error. 

Testamentary  Capacity  cannot  bk  Proved  by  Neighborhood  Rumors; 
and  the  testimony  of  a  witness  that  the  testatrix  was  "known  to  the 
community  as  a  strong-minded  woman  "  should  be  excluded.  Its  im- 
proper admission,  however,  will  not  call  for  a  reversal,  when  there  has 
been  a  great  amount  of  competent  testimony  to  the  same  effect. 

Qualification  of  Witness  to  Give  Expert  Testimony.  —  It  is  for  the 
court  to  determine,  in  the  first  instance,  whether  a  witness  offered  as  an 
expert  possesses  the  proper  qualifications;  but  the  value  of  the  testimony 
he  may  give  is  a  question  for  the  jury,  and  depends  upon  the  skill  of 
the  witness  in  his  profession,  the  extent  of  which  may  be  shown  by 
one  who  speaks  from  knowledge. 

Testator  is  of  Sound  and  Disposing  Mind  when  he  knows  that  he  is 
disposing  of  his  property  by  will,  to  whom  he  is  giving  it,  and  the  gen- 
eral nature  and  character  of  the  property. 

Undue  Influence,  What  is  not. — The  influence  which  a  child  may  acquire 
from  association  with  and  attention  and  acts  of  kindness  to  a  parent, 
while  he  has  power  to  deliberate  and  estimate  the  inducements,  will  not 
avoid  the  will  of  the  parent,  if  the  influence  is  exerted  in  a  fair  and  rea- 
sonable manner,  and  without  fraud  or  deception.  The  influence  of  one 
occupying  such  relation  to  the  testator,  to  avoid  the  will,  must  be  such 
as  to  overreach  and  destroy  the  free  agency  and  will  power  of  the  testa- 
tor. 

Prior  Revoked  Will  is  Admissible  in  Evidence  to  Show  Fixed  Pur- 
pose AND  Intention  of  Testator  at  that  time  as  to  the  disposition  of 
his  property,  whether  such  will  was  formal  in  its  execution  or  not. 

Action  to  set  aside  a  will.    The  opinion  states  the  case. 

R.  A.  De  Bolty  and  Wallace  and  Chiles,  for  the  appellants. 

/.  D.  Shewalter,  for  the  respondents. 

Black,  J.  This  is  a  suit  to  set  aside  the  will  of  Martha 
Ish,  late  of  Lafayette  County.  The  will  bears  date  April  17, 
1883,  and  she  died  on  the  second  day  of  May  following,  at  the 
advanced  age  of  nearly  eighty.  She  left  surviving  her  three 
daughters  and  one  son,  the  defendant  James  D.  Ish,  and  a 
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number  of  grandchildren,  who  are  the  children  of  her  four 
deceased  children. 

Mrs.  Mary  Handly,  one  of  the  surviving  daughters,  is  not 
named  in  the  will.  To  the  other  children  and  grandchildren, 
except  James  D.  Ish,  the  testatrix  gave  one  dollar  each,  and 
to  James  D.  Ish  she  gave  the  residue  of  her  estate,  consisting 
of  470  acres  of  land,  of  the  value  of  about  sixteen  thousand 
dollars,  and  some  personal  property  of  no  great  value. 

Though  Mary  Handly  and  some  of  the  grandchildren  are 
made  co-defendants  with  James  D.  Ish,  he  is  the  only  real 
defendant,  and  will  be  designated  as  the  defendant.  The  will 
is  assailed  on  two  grounds:  1.  Want  of  mental  capacity  on 
the  part  of  the  deceased;  and  2.  Undue  influence  exercised 
by  James  D.  Ish,  who  is  alleged  to  have  been  her  confidential 
adviser  and  agent.  There  were  two  mistrials  in  Lafayette 
County,  when  the  venue  was  changed  to  Ray,  and  a  trial 
there  resulted  in  a  verdict  sustaining  the  will. 

The  evidence  took  a  wide  range  on  both  sides,  so  that  it  is 
out  of  the  question  to  give  more  than  an  outline  of  it.  The 
husband  of  Martha  Ish  died  testate  in  1869,  leaving  to  her 
the  lands  in  question,  and  to  the  defendant  James  D.  Ish 
the  home  place.  Martha  Ish  continued  to  live  with  the  de- 
fendant, on  the  home  place,  until  she  died,  in  1883.  In 
April,  1882,  she  executed  a  will,  whereby  she  gave  her  lands, 
except  forty  acres,  to  James  D.  Ish,  and  the  balance  of  her 
property  she  devised  and  bequeathed  to  her  children  and 
grandchildren.  That  will  was  made  in  view  of  a  contem- 
plated visit  to  two  of  her  daughters,  Mrs.  Rice  and  Mrs. 
Handly,  who  resided  in  the  state  of  California.  She  made 
the  visit,  returning  to  this  state  with  her  son,  the  defendant, 
in  November  of  that  year.  She  is  shown  to  have  been  a 
woman  of  more  than  ordinary  strength  of  mind  and  determi- 
nation, and  attended  to  her  property  affairs  partly  herself  and 
partly  through  the  defendant.  She  became  confined  to  her 
room  in  March,  1883,  and  the  will  in  question  was  executed 
on  April  17th,  as  before  stated. 

Dr.  Henderson,  who  was  her  physician,  and  is  an  attesting 
witness,  testified  that  she  began  to  give  way  in  March;  that 
she  had  tumors  on  her  head,  one  of  which  she  believed  to  be 
a  cancer,  and  from  which  she  believed  she  would  die;  that  she 
had  partial  paralysis  on  one  side;  that  she  was  a  large,  fleshy 
woman,  and  had  to  be  raised  up  by  others  to  sign  the  will, 
and  she  made  two  efforts  before  she  completed  her  signature; 
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that  her  mind  was  then,  and  up  to  the  last  of  the  month, 
good,  though  she  suffered  much  from  the  tumors  and  a  pain 
in  her  arm.  Mr.  Rathbun,  who  prepared  both  wills,  says  he 
took  the  old  one  to  the  house  and  read  it  to  her,  and  she  said 
she  wanted  to  change  it,  and  gave  him  directions  as  to  the 
changes;  that  he  was  in  her  room  from  ten  to  two  o'clock, 
except  at  dinner-time;  that  her  voice  was  strong,  and  he  saw 
no  change  in  her  mind;  that  when  the  new  will  was  signed, 
the  old  one  was  destroyed;  that  he  took  the  names  of  the  chil- 
dren from  the  old  will,  and  no  one  discovered  the  omission  of 
the  name  of  Mrs.  Handly. 

There  is  much  other  evidence  tending  to  show  that  Mrs.  Ish 
was  perfectly  rational  at,  before,  and  after  she  signed  the  will, 
and  that  it  was  her  own  act.  On  the  other  hand,  Mrs.  Handly 
says  her  mother  was  not  in  a  condition  to  transact  any  busi- 
ness on  March  18th.  Mrs.  Thompson,  one  of  the  plaintiffs, 
was  with  her  mother  from  March  20th  to  April  13th,  and  again 
after  the  will  had  been  executed.  She  describes  the  condition 
of  her  mother,  and  her  evidence  is  to  the  same  effect;  says  she 
never  heard  of  the  will  until  after  the  death  of  her  mother. 

The  evidence  of  these  ladies,  and  that  of  some  other  wit- 
nesses, tends  to  show  that  the  will  was  the  result  of  solicita- 
tion on  the  part  of  defendant,  and  that  in  the  absence  of  the 
sisters  he  controlled  her  actions.  There  is  evidence  tending  to 
show  that  he  induced  her  to  leave  California  before  she  had 
completed  her  visit;  and  on  the  other  hand,  there  is  evidence 
to  the  effect  that  he  went  for  her  at  her  own  request. 

1.  The  court  awarded  the  opening  and  closing  of  the  case 
to  defendant.  It  appears  the  testratrix,  in  the  month  of 
May,  1882,  and  just  before  going  to  California,  went  to  Lex- 
ington, stopped  at  a  hotel,  and  sent  for  Mr.  Rathbun  to  prepare 
her  will.  He  says,  after  speaking  in  general  terms  of  the  in- 
terview, "  she  said  she  wanted  Don.  Ish  to  have  her  land,  ex- 
cept forty  acres,  which  she  might  want  to  use."  She  talked 
freely  with  the  landlord,  with  whom  she  was  acquainted,  and 
consulted  him  as  to  the  best  method  of  carrying  out  her  inten- 
tions. He  advised  her  to  make  a  deed,  but  she  did  not  adopt 
the  advice.  To  the  admission  of  these  statements  the  contest- 
ants objected. 

In  the  early  case  of  Qibson  v.  Gibson,  24  Mo.  227,  the  plain- 
tiff offered  to  prove  that  the  testator  said  he  had  never  made  a 
will;  that  if  he  signed  one  they  got  him  drunk,  and  made  him 
sign  it.     The  statements  were  offered  as  proof  of  the  facta 
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stated,  namely,  that  he  never  made  a  will,  and  that  if  he 
signed  one  they  made  him  do  it  while  drunk.  The  evidence, 
it  was  held,  was  properly  excluded  when  ofifered  for  the  sole 
purpose  of  proving  the  facts  stated;  but  the  court  goes  on  ta 
say  that  the  declarations  of  the  testator  are  clearly  admissible 
when  the  condition  of  the  testator's  mind  is  the  point  of  con- 
tention, or  it  becomes  material  to  show  the  state  of  his  afifec- 
tions. 

The  charges  here  are,  that  Mrs.  Ish  did  not  possess  testa- 
mentary capacity,  and  that  the  will  is  not  her  will,  but  that 
of  the  defendant.  It  becomes  material  to  these  issues  to  know 
what  were  her  previous  purposes,  intentions,  and  the  state  of 
her  mind;  and  her  statements  at,  before,  and  after  making  the 
will  in  question  are  competent  evidence  for  these  purposes: 
Rule  V.  Maupin,  84  Mo.  587.  It  is  true,  those  statements  were 
not  of  the  res  gestse,  but  that  is  not  essential  to  the  admission 
of  such  evidence.  The  value  of  such  declarations  diminishes, 
of  course,  in  proportion  as  they  are  remote  from  the  date  of 
the  act  in  question.  Indeed,  the  objections  to  all  this  evidence 
concede  the  competency  of  these  statements  for  the  purposes 
just  stated.  The  court  did  not,  however,  so  state  at  the  time 
the  evidence  was  admitted;  but,  by  an  instruction  given  at  the 
close  of  the  evidence,  told  the  jury  that  they  could  only  con- 
sider the  statements  made  by  Mrs.  Ish  before  and  after  the 
date  of  the  will  in  question,  as  showing  the  state  of  her  mind 
and  of  her  aflFections.     This  was  sufficient. 

2.  Nor  did  the  court  err  in  allowing  the  witness  Rathbun 
to  testify  as  to  the  contents  of  the  will  of  April,  1882.  That 
will,  it  is  true,  had  been  revoked  by  the  execution  of  the  new 
and  the  destruction  of  the  old  one.  The  evidence  was  not^ 
however,  ofifered  for  the  purpose  of  establishing  it  as  the  will 
of  Mrs.  Ish.  It  was  ofifered  for  the  purpose  of  showing  her 
fixed  purpose  and  intention  at  that  date.  It  dififers  from  the 
one  in  question  only  in  this,  that  by  the  first  she  gave  to  her 
children  and  grandchildren,  other  than  James,  sums  amount- 
ing in  all  to  about  three  hundred  dollars,  and  by  that  will 
they  were  made  residuary  devisees;  so  that,  by  it,  they  would 
have  received  the  forty  acres  of  land  and  some  three  hundred 
dollars,  instead  of  one  dollar  each.  By  both  wills  she  gave 
the  bulk  of  the  property  to  James,  and  they  are  substantially 
the  same.  If,  as  we  have  seen,  the  declarations  of  the  testa- 
tor are  admissible  when  the  issues  are  want  of  testamentary 
capacity  and  undue  influence,  then  it  must  be  competent  to 
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put  in  evidence,  for  like  purposes,  this  former  will.  It  tends 
to  show  that,  for  a  year  before  making  the  will  in  question,  she 
had  formed  the  purpose  of  giving  the  bulk  of  her  property  to 
the  defendant.  The  fact  that  she  had  formed  that  purpose  at 
that  date  tends  to  show  that  the  present  will  was  not  the  re- 
sult of  undue  influence  exercised  by  defendant  in  her  last 
sickness,  and  when  she  had  become  weaker  in  body  and  prob- 
ably in  mind.  Says  Redfield:  "Evidence  of  former  wills  and 
of  other  pecuniary  arrangements  for  the  wife  is  also  admissi- 
ble, as  having  a  bearing  upon  the  question  whether  the  testa- 
tor has  understandingly  and  of  his  own  free  will  changed  his 
settled  views":  1  Redfield  on  Wills,  4th  ed.,  *538.  The  law 
allows  a  wide  range  of  testimony  on  the  issues  of  undue  in- 
fluence and  weakness  of  mind,  and  it  seems  former  wills  may 
be  introduced  to  show  undue  influence;  and  on  the  other 
hand,  they  may  be  introduced  to  show  the  previous  purpose 
of  the  testator  in  regard  to  the  disposition  of  his  property,  and 
thus  shed  some  light  on  the  question  whether  the  contested 
will  was  the  testator's  own  free  act:  1  Redfield  on  Wills,  4th 
ed.,  *537;  Love  v.  Johnston^  12  Ired.  358;  Hughes  v.  Hughes,  31 
Ala.  520. 

3.  During  the  trial,  defendants  introduced  some  evidence, 
over  the  objections  of  plaintiffs,  to  the  effect  that  Mrs.  Rice 
and  Mrs.  Thompson  were  well  provided  for,  by  reason  of  the 
fact  that  their  husbands  were  large  property  owners,  the  one 
residing  in  the  state  of  California,  and  the  other  in  this  state. 
In  considering  this  objection,  it  is  to  be  remembered  that 
plaintiff's,  in  their  cross-fexamination  of  James  D.  Ish,  drew 
out  the  fact  that  he  was  in  debt,  and  his  property  heavily  en- 
cumbered. Mrs.  Ish  had  been  living  with  him  for  about  four- 
teen years,  and  became  attached  to  his  wife,  who  appears  to 
have  treated  the  old  lady  with  kindness  and  affection.  It  is 
not  unreasonable  to  believe  that  the  testatrix,  in  making  a 
disposition  of  her  property,  would  take  into  consideration  the 
fact  that  some  of  her  children  were  in  good  circumstances, 
and  that  others  were  not.  If  such  considerations  would  natu- 
rally have  some  influence  upon  her  mind,  it  is  difficult  to  see 
why  they  may  not  be  put  in  evidence,  keeping  within  reason- 
able bounds.  The  triers  of  the  facts  should  be  placed  in  the 
position  of  the  testatrix,  as  near  as  possible,  so  as  to  be  able  to 
consider  all  the  evidence  from  her  point  of  view  when  she 
made  the  will  in  dispute.  We  conclude  there  was  no  error  in 
the  admission  of  this  evidence. 
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4.  A  far  more  diflScult  question  arises  over  the  deposition  of 
Dr.  Joseph  Wood,  which  was  read  in  evidence  by  defendant. 
Dr.  Wood  was  called  in  to  consult  with  Dr.  Henderson  three 
or  four  days  after  the  will  in  question  had  been  executed.  He 
says:  "I  remained  at  her  residence  all  night,  and  had  two 
good  long  conversations  with  her  on  the  subject  of  her  disease. 
She  gave  me  a  very  satisfactory  description  of  her  disease." 
Being  then  asked  his  opinion  as  to  the  condition  of  her  mind, 
he  says:  "  I  believe  and  am  of  the  opinion  that  Mrs.  Ish  was 
perfectly  sound  in  her  mind  at  the  time  I  had  the  conversa- 
tions with  her."  This  and  other  portions  of  the  deposition 
were  objected  to,  on  the  ground  that  Dr.  Wood  was,  under  the 
statute,  an  incompetent  witness,  and  could  not  disclose  the 
matters  testified  to  by  hira. 

Section  4017  of  the  Revised  Statutes  of  1879  provides:  "  The 
following  persons  shall  be  incompetent  to  testify:  ....  5.  A 
physician  or  surgeon,  concerning  any  information  which  he 
may  have  acquired  from  any  patient  while  attending  him  in  a 
professional  character,  and  which  information  was  necessary 
to  enable  him  to  prescribe  for  such  patient  as  a  physician,  or 
do  any  act  for  him  as  a  surgeon."  This  statute  is  very 
emphatic,  and  it  places  the  seal  of  secrecy  upon  information 
acquired  by  observation,  as  well  as  that  acquired  by  oral 
couimunication:  Gartside  v.  Conn.  etc.  Ins.  Co.,  76  Mo.  446;  43 
Am.  Rep.  765.  There  can  be  no  doubt  but  the  information 
upon  which  Dr.  Wood  based  his  opinion  was  acquired  from 
the  testatrix  while  attending  her  in  a  professional  character, 
and  the  information  was  necessary  to  enable  him  to  give 
her  and  her  attending  physician  advice  concerning  her  dis- 
ease. The  opinion  which  he  expresses  is  based  upon  the 
information  thus  acquired.  The  physician  being  prohibited 
from  disclosing  the  information,  he  certainly  cannot  give  an 
opinion  based  upon  his  knowledge  thus  acquired.  He  is  no 
more  at  liberty  to  give  an  opinion  upon  such  knowledge  than 
he  is  to  detail  the  facts  revealed  to  him  by  the  patient. 

The  protection  afforded  by  the  statute  may,  however,  be 
waived  by  the  patient,  and  he  does  waive  it  by  calling  a  phy- 
sician to  give  evidence  of  information  acquired  in  a  profes- 
sional character:  Groll  v.  Tower,  85  Mo.  249;  55  Am,  Rep.  358; 
Carrington  v.  City  of  St.  Louis,  89  Mo.  212;  58  Am.  Rep.  108; 
Blair  v.  Chicago  etc.  R.  R.  Co.,  89  Mo.  337.  In  the  first  of 
these  cases,  the  widow  brought  suit  to  recover  damages  for 
injuries  received  by  her  husband,  and  from  which  injuries  he 
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died.  It  was  there  said:  "Where  the  evidence  of  the  attend- 
ing physician  is  offered  by  the  patient  or  his  representatives, 
it  is  competent  and  admissible.  Where  it  is  offered  by  the 
opposite  party,  the  physician  cannot  testify,  against  the  objec- 
tion of  the  patient  or  his  representatives."  And  accordingly  it 
was  ruled  that  the  physician  should  have  been  allowed  to  tes- 
tify when  offered  by  the  widow. 

The  Michigan  statute  is  in  substance  and  effect  the  same  as 
our  statute:  Comp.  Laws  1871,  sec.  5943.  In  Fraser  v.  Jen- 
niaon,  42  Mich.  209,  a  will  dated  in  May,  1877,  was  contested 
on  various  grounds,  and,  among  them,  unsoundness  of  mind 
and  undue  influence.  The  proponents  of  the  will,  who  were 
special  administrators  appointed  by  the  probate  court,  proved 
by  a  physician  that  he  had  been  employed  by  the  testator  in  a 
professional  capacity  from  September,  1876,  and  the  physician 
was  then  allowed  to  testify  that  the  mind  of  the  deceased  was 
sound,  and  to  describe  the  particulars  of  the  disease.  Cooley, 
J.,  after  quoting  the  statute,  and  saying  the  trial  court  did  not 
err,  uses  this  language:  "This  statute,  as  we  have  held, covers 
information  acquired  by  observation  while  the  physician  is 
in  attendance  upon  his  patient,  as  well  as  communications 
made  by  the  patient  to  him;  but  the  rule  it  establishes  is  one 
of  privilege  for  the  protection  of  the  patient;  and  he  may 
waive  it  if  he  sees  fit:  Scrippa  v.  Foster,  41  Mich.  742;  and 
what  he  may  do  in  his  lifetime  those  who  represent  him  after 
his  death  may  also  do,  for  the  protection  of  the  interests  they 
claim  under  him." 

On  the  other  hand,  a  different  ruling  prevails  in  the  states  of 
New  York  and  Indiana.  Section  833  of  the  New  York  code 
(Throop's  Annotated  Code)  relates  to  ministers,  section  835  to 
attorneys,  and  section  834  provides  that  "  a  person  duly  au- 
thorized to  practice  physic  or  surgery  shall  not  be  allowed  to 
disclose  any  information  which  he  acquired  in  attending  a 
patient  in  a  professional  capacity,  and  which  was  necessary 
to  enable  him  to  act  in  that  capacity."  And  section  836  pro- 
vides that  "  the  last  three  sections  apply  to  every  examination 
of  a  person  as  a  witness,  unless  the  provisions  thereof  are  ex- 
pressly waived  by  the  person  confessing,  the  patient  or  client." 
It  seems  to  have  been  the  practice  in  the  surrogate's  court  to 
admit  the  evidence  of  the  attending  physician  of  the  testator 
in  the  probate  of  wills:  Allen  v.  Public  Adrn'r^  1  Bradf  221; 
Whelpley  v.  Loder,  1  Demarest,  368.  But  in  Westover  v.  JEtnd 
L.  Ins.  Co.,  99  N.  Y.  56,  52  Am.  Rep.  1,  which  was  an  action 
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by  an  executor  on  a  policy  of  insurance,  it  was  held  by  the 
court  of  appeals  that  the  executor  could  not  waive  the  privi- 
lege of  the  statute,  and  the  argument  goes  to  the  extent,  we 
think,  of  holding  that  no  one  but  the  patient  himself  can 
make  the  waiver.  Renihan  v.  Dennin,  103  N.  Y.  577,  57  Am. 
Rep.  770,  was  a  case  tried  on  an  appeal  from  the  judgment  of 
a  surrogate  court  admitting  a  will  to  probate,  and  it  was  held 
that  the  attending  physician  of  the  deceased  was  not  a  com- 
petent witness.  This  ruling  was  followed  in  contested  will 
proceedings  in  the  subsequent  cases  of  In  re  Coleman,  111 
N.  Y.  220,  and  Loder  v.  Whelpley,  111  N.  Y.  239.  The  Indiana 
statute  is  not  essentially  dififerent  from  the  statute  of  this 
state;  and  in  Heuston  v.  Simpson,  115  Ind.  62,  7  Am.  St. 
Rep.  409,  the  court  followed  the  rule  of  the  court  of  appeals  of 
New  York  in  a  testamentary  case. 

The  statutes  of  this  state  and  those  of  New  York  prohibit 
the  physician  from  disclosing  the  information  acquired  under 
the  circumstances  specified;  but  the  New  York  statute  goes 
further,  and  says  the  prohibition  shall  apply  to  every  exami- 
nation of  the  designated  persons,  a  physician  being  one  of 
them,  unless  "  expressly  waived  by  the  patient."  It  not  only 
creates  the  privilege,  but  defines  by  whom  it  may  be  waived, 
and  says  the  waiver  must  be  express.  Our  statute  contains 
no  such  qualification.  The  difference  in  the  statutes  may 
fairly  lead  to  different  results. 

Notwithstanding  our  statute  provides  for  no  exception,  still 
it  deals  with  a  privilege,  and  it  must  be  taken  as  established 
law  that  the  privilege  may  be  waived  by  the  patient;  and  we 
have  held  that  it  may  be  waived  by  the  representative,  and 
in  this  our  ruling  accords  with  that  of  the  supreme  court  of 
Michigan  under  a  like  statute.  If  the  patient  may  waive  this 
right  or  privilege  for  the  purpose  of  protecting  his  rights  in  a 
litigated  cause,  we  see  no  substantial  reason  why  it  may  not 
be  done  by  those  who  represent  him  after  his  death,  for  the 
purpose  of  protecting  rights  acquired  under  him. 

Some  light  may  be  thrown  upon  this  question  by  analogy 
from  the  rules  of  law  applied  to  confidential  communications 
between  client  and  attorney.  Such  communications,  it  is 
held  in  Russell  v.  Jackson,  9  Hare,  390,  must  not  be  revealed 
in  cases  where  the  rights  and  interests  of  a  client,  or  those 
claiming  under  him,  come  in  conflict  with  the  rights  and 
interests  of  third  persons;  but  this  rule,  it  is  held,  does  not 
apply  to  cases  of  testamentary  disposition  of  property  by  the 
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client.  The  disclosure  in  such  cases,  it  is  considered,  can 
affect  no  right  or  interest  of  the  client,  and  is  therefore  not 
within  the  reason  of  the  rule.  Taylor  says:  "In  stating  that 
the  privilege  does  not  terminate  with  the  death  of  the  client, 
care  must  be  taken  to  distinguish  between  cases  where  dis- 
putes arise  between  the  client's  representative  and  strangers, 
and  those  in  which  both  of  the  litigating  parties  claim  under 
the  client."  As  to  the  latter  class  of  cases  he  says:  *'  It  would 
be  obviously  unjust  to  determine  that  the  privilege  should 
belong  to  one  claimant  rather  than  the  other":  1  Taylor  on 
Evidence,  sec.  928,  p.  780.  See  also  Blackburn  v.  Crawfords, 
S  Wall.  175;  Scott  v.  Harris,  113  111.  454. 

It  is  difficult  to  see  why  the  rule  of  exclusion  should  apply 
in  case  of  a  physician,  and  not  of  an  attorney.  An  attorney 
is  declared,  by  the  third  clause  of  section  4017  of  our  statutes, 
to  be  incompetent  to  testify  concerning  communications  made 
to  him  "  without  the  consent  of  the  client."  The  clause  in  re- 
lation to  physicians  does  not  contain  this  quoted  qualifica- 
tion; but  the  third  clause  is  simply  declaratory  of  the  common 
law;  and  if  the  difference  between  the  clauses  argues  any- 
thing, it  should  be  that  the  physician  cannot  testify  with  or 
without  the  consent  of  the  patient.  Whatever  may  have  been 
the  rule  at  common  law,  the  statute  places  attorneys  and 
physicians  on  substantially  the  same  ground.  We  conclude, 
as  before,  that,  when  the  dispute  is  between  the  devisee  and 
heirs  at  law,  all  claiming  under  the  deceased,  either  the  dev- 
isee or  heirs  may  call  the  attending  physician  as  a  witness. 

5.  The  plaintiflFs,  in  putting  in  their  evidence,  called  and  ex- 
amined Sawney  Brown  (colored).  Nearly,  if  not  quite,  a  week 
thereafter,  and  when  the  defendant  produced  evidence  in  re- 
buttal, he  called  the  witness  Brown,  and  asked  him  if  he  did 
not,  at  a  designated  time,  and  in  the  presence  of  named  per- 
sons, say  he  knew  nothing  about  the  case,  and  only  swore  to 
what  Joe  Lightner  told  him  to  swear.  The  witness  denied 
making  the  statement,  and  the  named  persons  were  called  and 
testified  that  he  did  make  it.  The  objections  made  to  all  this 
evidence  are,  that  Brown  had  been  discharged  as  a  witness, 
and  that  the  question  asked  to  lay  a  foundation  to  impeach 
him  related  to  a  date  subsequent  to  that  at  which  he  had  tes- 
tified. In  the  first  place,  there  is  nothing  to  show  that  the 
witness  Brown  had  been  dischargd,  and  if  he  had,  it  can 
make  no  difference.  The  law  is  not  so  lame  that  a  witness 
can  admit  that  he  has  testified  to  matters  of  which  he  knew 
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nothing,  and  it  then  be  out  of  the  power  of  the  opposite  party 
to  impeach  him.  It  would  have  been  error  for  the  court  to 
have  ruled  otherwise  than  it  did.  The  argument  is  made  that 
this  witness  was  entrapped  into  foolish  talk  by  a  friend  of  the 
defendant,  but  the  argument  addresses  itself  to  the  jury,  and 
not  to  this  court.  The  witness  made  a  full  and  lengthy  ex- 
planation, and  the  question  of  his  veracity  was  one  for  the 
jury  to  determine. 

6.  The  defendant  attempted  to  show  the  reputation  and 
standing  of  Dr.  Wood,  whose  deposition  had  not  yet  been  read, 
as  a  physician  and  surgeon,  by  another  physician.  The  judge 
excluded  the  evidence,  but  remarked  from  the  bench:  "Dr. 
Wood's  character  and  standing  as  an  eminent  physician  is 
part  of  the  history  of  Missouri,  and  if  the  courts  and  juries 
take  notice  of  facts  of  history,  the  evidence  is  immaterial." 
These  remarks  of  the  judge  were  improper,  and  should  not 
have  been  made,  but  do  not  constitute  reversible  error. 

7.  The  witness  Rathbun  testified:  "Mrs.  Ish  was  known  to 
the  community  as  a  strong-minded  woman."  This  evidence 
ought  to  have  been  excluded,  and  why  it  was  drawn  out  we 
cannot  conjecture.  Testamentary  capacity  cannot  be  proved 
by  neighborhood  rumors:  Brinkman  v.  Rueggesick,  71  Mo.  553. 
As  the  evidence  is  reported,  we  do  not  understand  the  witness 
to  speak  of  the  date  of  the  last  sickness  of  Mrs.  Ish,  but  of  a 
prior  date.  In  view  of  the  vast  amount  of  competent  evidence 
to  the  same  effect,  we  do  not  see  how  this  statement  of  the 
witness  could  have  prejudiced  the  plaintiffs.  The  judgment 
should  not  be  reversed  for  this  error. 

8.  Dr.  Henderson,  who  testified  in  behalf  of  defendants, 
both  as  a  physician  and  a  subscribing  witness,  stated  on 
cross-examination  that  he  had  no  diploma,  and  did  not  grad- 
uate at  a  medical  college,  but  had  a  certificate  as  a  registered 
physician,  and  attended  a  private  medical  school,  but  did  not 
graduate.  Later  in  the  case,  the  defendant  called  Dr.  Alex- 
ander, who  said  he  knew  Dr.  Henderson,  and  being  asked 
his  opinion  of  the  qualifications  of  Dr.  Henderson  as  a  phy- 
sician, said:  "I  regard  him  as  above  the  average  of  doctors  in 
Missouri."  It  is,  of  course,  for  the  court  to  determine,  in  the 
first  instance,  whether  a  witness  who  is  offered  as  an  expert 
possesses  the  proper  qualifications,  but  the  value  of  the  evi- 
dence which  the  witness  may  give  is  a  question  for  the  jury; 
and  as  that  value  must  depend  much  upon  the  skill  of  the 
witness  in  his  craft  or  profession,  we  can  see  no  serious  ob- 
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jection  to  the  admission  of  evidence  which  goes  to  show  the 
extent  of  his  skill.  Dr.  Alexander  knew  Dr.  Henderson,  and 
it  is  from  that  knowledge,  and  from  that  alone,  he  speaks, 
and  this  he  could  do:  Laros  v.  Commonwealth,  84  Pa.  St.  200. 

9.  Twelve  instructions  were  given  at  the  request  of  the  de- 
fendant, and  nineteen  at  the  request  of  plaintiffs,  one  of  them 
having  been  modified  by  the  court.  On  the  question  of  ca- 
pacity to  make  a  will,  the  court,  at  the  request  of  defendant, 
in  substance,  directed  the  jury  that  a  person  of  sound  mind, 
above  the  age  of  eighteen  years,  has  the  right  to  dispose  of 
his  or  her  property  to  any  person,  and  to  leave  others  un- 
provided for;  that  neither  old  age,  sickness,  feebleness,  or 
bodily  infirmity,  or  mere  weakness  of  mind,  incapacitates  the 
making  of  a  will;  "  that  soundness  of  mind  means  the  ability 
to  know  and  comprehend  that  one  is  disposing  of  his  property 
by  will,  the  general  value  and  character  of  the  property,  and 
to  whom  the  same  is  being  given.  And  if,  therefore,  the  jury 
believe,  from  the  evidence,  that  Martha  Ish  signed  the  paper 
read  in  evidence  as  her  will,  ....  that  at  the  time  she  had 
suflScient  mind  and  memory  to  know  that  she  was  dispos- 
ing of  her  property  by  will,  to  whom  she  was  giving  it,  and 
the  general  nature  and  character  of  the  property,  then 
she  was  of  sound  mind;  and  unless  procured  by  undue  in- 
fluence, as  afterwards  defined,  you  will  find  said  paper  to  be 
her  will,  even  though  the  jury  may  believe,  from  the  evi- 
dence, she  was  old,  infirm,  sick,  and  feeble,  and  nigh  unto 
death,  at  the  time  she  signed,  and  for  these  or  other  causes  her 
mind  was  not  as  vigorous  and  strong  as  it  had  once  been,  and 
her  body  was  weak  and  feeble." 

The  fifth  instruction  for  plaintiff's  is  in  these  words:  "5.  The 
jury  are  instructed  that,  to  constitute  a  sound  and  dispos- 
ing mind  and  memory  in  said  Martha  Ish,  ....  it  was 
not  only  necessary  that  she  should  have  then  been  capable 
of  comprehending  the  nature  and  extent  of  her  property, 
and  the  persons  who  [were]  intended  to  be  provided  for  by 
the  will,  but  she  must  also  have  been  able  to  dispose  of  her 
property  with  understanding  and  reason,  and  it  is  not  suf- 
ficient that  she  was  then  merely  capable  of  understanding 
what  she  was  engaged  in." 

The  instructions  for  the  defendant  do  not,  as  seems  to  be 
supposed,  withdraw  from  the  consideration  of  the  jury  the 
circumstances  of  old  age,  weakness  of  body,  and  a  want  of  a 
vigorous  mind.     They  simply  assert  that  if  she  possessed  a 
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disposing  mind,  these  circumstances  alone  did  not  disable  her 
from  making  a  will.  Other  instructions  for  the  plaintiflFs  left 
it  to  the  jury  to  take  all  these  facts  in  evidence  into  consid- 
eration, including  the  fact  that  she  gave  all  her  property  to 
defendant.  These  definitions  and  description  of  a  sound 
mind,  namely,  the  ability  on  the  part  of  the  testatrix  to  know 
that  she  was  disposing  of  her  property  by  will,  and  to  whom 
she  was  giving  it,  and  the  general  nature  and  character  of  her 
property,  come  up  to  the  standard  of  a  sound  and  disposing 
mind  repeatedly  asserted  by  this  court:  Brinkman  v.  Ruegge- 
sick,  71  Mo.  556;  Appleby  v.  Brock,  76  Mo.  314;  Jackson  ▼. 
Hardin,  83  Mo.  178;  Myers  v.  Hauger,  98  Mo.  433. 

10.  For  the  defendant,  the  court  gave  this  instruction  upon 
the  subject  of  undue  influence:  "If  the  jury  believe,  from  the 
evidence,  that  said  paper  was  dictated  by  Mrs.  Ish,  that  it  ex- 
presses her  directions,  and  embraces  such  bequests  and  de- 
vises as  she  then  desired  to  make,  then  the  jury  are  instructed 
the  same  was  not  procured  by  undue  influence;  and  if  ...  . 
she  had  the  mental  capacity  to  make  a  will,  as  elsewhere  de- 
fined, you  will  find  said  paper  to  be  her  will,  even  though  you 
may  believe,  from  the  evidence,  that,  from  association,  kind- 
ness, or  other  reasons,  James  D.  Ish  had  an  influence  with  his 
mother,  and  at  times  looked  after  and  transacted  some  of  her 
business." 

And  at  the  request  of  the  plaintifi",  the  court  gave  the  fol- 
lowing instruction:  "11.  If  the  jury  believe,  from  the  evi- 
dence, that  the  mind  of  deceased,  Martha  Ish,  either  from 
sickness,  disease,  age,  bodily  and  mental  decay,  and  over- 
weening confidence,  was  subject  to  the  dominion  and  control 
of  her  said  son,  James  D.  Ish,  and  that  he  exercised  such 
power  and  influence  over  her  mind  and  will,  in  the  disposi- 
tion of  her  property  by  such  will,  as  to  destroy  her  liberty  and 
free  agency,  and  to  cause  such  disposition  of  her  property  to 
be  made  as  to  suit  the  purposes  and  wishes  of  defendant 
James  D.  Ish,  and  not  her  own,  then  such  will  in  law  is  not 
the  will  of  said  Martha  Ish,  and  the  jury  will  find  the  issue 
submitted  to  them  for  the  plaintiflFs,  and  against  such  will." 

Other  instructions  were  given,  at  the  request  of  contestants, 
reciting  the  various  circumstances  in  evidence,  and  informing 
the  jury,  if  they  were  true,  they  should  be  considered  in  de- 
termining the  question  of  undue  influence,  and  were  facts 
from  which  undue  influence  might  be  inferred.  They  are,  in 
their  scope,  such  instructions  as,  it  was  said,  should  have  beea 
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given  in  the  case  of  Harvey  v.  Sullene,  46  Mo.  147;  2  Am.  Rep. 
491. 

The  influence  which  a  child  may  acquire  from  association 
with  and  attention  and  acts  of  kindness  to  a  parent  will  not 
invalidate  a  will.  The  influence  of  a  wife  or  child  upon  a  tes- 
tator, while  he  has  power  to  deHberate  and  estimate  the  in- 
ducements, will  not  av^oid  the  will,  if  the  influence  is  exerted 
in  a  fair  and  reasonable  manner,  and  without  fraud  or  decep- 
tion. The  influence  of  one  occupying  such  relation  to  the 
testator,  to  avoid  the  will,  must  be  such  as  to  overreach  and 
destroy  the  free  agency  and  will  power  of  the  testator:  Brink- 
man  V.  Eueggesick,  71  Mo.  556;  Jackson  v.  Hardin,  83  Mo.  78; 
Myers  v.  Hanger,  98  Mo.  433.  The  instructions  given  upon 
the  subject  of  undue  influence  are  favorable  to  the  contest- 
ants. 

11.  The  twentieth  instruction,  to  the  efifect  that  the  will  of 
1882  could  not  be  considered  unless  it  was  signed  by  Martha 
Ish  in  the  presence  of  two  witnesses,  who  signed  the  same  at 
her  request,  and  not  the  request  of  her  attorney,  was  properly 
refused.  That  will  was  offered  for  the  sole  purpose  of  showing 
her  then  fixed  purpose  and  intention  as  to  the  disposition  of 
her  property,  and  it  is  immaterial  whether  it  was  formal  in 
its  execution  or  not.  Besides,  the  evidence  is  all  to  the  efiect 
that  it  was  formally  executed. 

From  the  numerous  questions  raised  in  the  briefs,  we  have 
selected  and  disposed  of  those  which  we  think  call  for  special 
notice.  No  substantial  reason  is  shown  why  the  judgment 
should  not  stand,  and  it  is  therefore  affirmed. 


Physician,  when  may  and  when  may  not  Testity.  — At  common  law, 
a  physician,  when  called  upon  to  testify  as  a  witness,  had  no  right  to  de- 
cline or  refuse  to  disclose  any  information  on  the  ground  that  such  in- 
formation had  been  communicated  to  him  confidentially  in  the  course  of  his 
attendance  upon  or  treatment  of  his  patient  in  a  professional  capacity.  The 
physician  was  entitled  to  no  such  privilege:  Duchess  of  Kingston's  Case,  1 
How.  St.  Tr.  643;  Rex  v.  Oibbons,  I  Car.  &  P.  97;  Broad  v.  Pitt,  3  Car.  &  P. 
518;  1  Taylor  on  Evidence,  sec.  916;  1  Greenl.  Ev.,  sec.  248;  1  Wharton  on 
Evidence,  sec.  606.  This  condition  of  the  law  was  deplored  by  distinguished 
judges  in  England  a  long  time  ago.  In  Wilson  v.  Eastall,  4  Term  Rep.  753, 
760,  Lord  Kenyon,  C.  J.,  said:  "There  are  cases  to  which  it  is  much  to  be 
lamented  that  the  law  of  privilege  is  not  extended,  —  those  in  which  medical 
persons  are  obliged  to  disclose  the  information  which  they  acquire  by  attend- 
ing in  their  professional  characters. "  And  Lord  Brougham,  in  Greenough  v. 
Oaskell,  1  Mylne  &  K.  98,  103,  referring  to  the  privilege  of  attorneys  in  re- 
spect to  confidential  communications  made  to  them  by  their  clients,  said: 
"Certainly,  it^  may  not  be  very  easy  to  discover  why  a  like  privilege  haa 
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been  refused  to  others,  and  especially  to  medical  advisers."  And  in  many 
of  the  states  of  the  Union,  statutes  similar  in  substance  and  effect  to  the 
•tatute  quoted  in  the  opinion  in  the  principal  case  have  been  enacted.  No 
«uch  statute  seems  to  have  been  yet  enacted  in  the  state  of  Texas:  Stea- 
■gald  T.  Stale,  22  Tex.  App.  464.  The  object  of  these  statutes  seems  to  be  to 
place  communications  made  to  physicians  in  the  course  of  their  professional 
employment  upon  the  same  footing  with  communications  made  by  clients  to 
their  attorneys  in  the  course  of  their  employment:  Edington  v.  Mutual  L.  I. 
Co.,  5  Hun,  1;  Masonic  Mutual  B.  Ass'n  v.  Beck,  77  Ind.  203;  40  Am.  Rep. 
295.  Under  the  provisions  of  those  atatates,  a  physician  cannot  be  per- 
mitted to  give  in  evidence  in  a  court  of  justice  any  information  necessarily 
acquired  by  him  in  the  discharge  of  his  professional  duties,  to  the  prejudice 
of  his  patient  or  of  the  latter's  representative:  Excelsior  Mut.  Aaa'n  V.  Bid- 
die,  91  Ind.  84;  Johnson  v.  Johnson,  14  Wend.  637. 

A  physician  or  surgeon  will  not  be  permitted  to  testify  to  facts  necessary 
to  enable  him  to  prescribe  for  his  patient,  and  which  were  communicated  to 
him  for  the  purpose  of  enabling  him  to  perform  his  professional  duty:  Con- 
necticut  M.  L.  I.  Co.  v.  Union  Tinist  Co.,  112  U.  S.  250;  Brigga  v.  Bnggs,  20 
Mich.  34;  Norton  v.  City  of  Moberly,  18  Mo.  App.  457;  Johnson  v.  Johnson,  4 
Paige,  460;  Shane  v.  New  York  Central  R.  R.  Co.,  45  N.  Y.  125;  Dilleber  v. 
Home  L.  I.  Co.,  69  N.  Y.  256;  25  Am.  Rep.  182;  Calien  v.  Continental  L.  I. 
Co.,  41  N.  Y.  Super.  Ct.  296.  And  a  physician  who  attends  a  sick  person  in 
consultation  with  the  patient's  regular  physician  comes  within  this  rule: 
JtenVuin  v.  Denmn,  103  N.  Y.  573;  57  Am.  Rep.  770. 

The  physician  is  prohibited  from  disclosing  information  acquired  by  him 
in  any  way  during  his  attendance  upon  his  patient  in  his  professional  char- 
acter, and  necessary  to  enable  him  to  prescribe  for  the  latter,  whether  such 
information  be  received  by  direct  communication  from  the  patient  himself, 
or  be  acquired  by  the  pliysician  through  his  own  observation  or  examina- 
tion: Rapalje's  Law  of  Witnesses,  sec.  272;  Masonic  M.  B.  Ass'n  v.  Beck, 
77  Ind.  203;  40  Am.  Rep.  295;  Williams  v.  Johnson,  112  Ind.  273;  Heuston 
V.  Simpson,  115  Ind.  72;  7  Am.  St.  Rep.  409;  Briggs  v.  Briggs,  20  Mich. 
34;  Gartside  v.  Connecticut  M.  L.  I.  Co.,  76  Mo.  446;  43  Am.  Rep.  765; 
Linz  V.  Massachussetts  M.  L.  I.  Co.,  8  Mo.  App.  363;  Streeter  v.  City  of 
Breckenridge,  23  Mo.  App.  244;  Corhett  v.  St.  Louis  etc  R'y  Co.,  26  Mo.  App. 
621;  Edington  v.  Mutual  L.  I.  Co.,  67  N.  Y.  185;  Grattan  v.  Metropolitan  L.  I. 
Co.,  80  N.  Y.  281;  36  Am.  Rep.  617;  Grattan  v.  Metropolitan  L.  I.  Co.,  92 
N.  Y.  274;  44  Am.  Rep.  372;  Edington  v.  Mutual  L.  I.  Co.,  6  Hun,  1;  Dar- 
ragVs  Will,  52  Hun,  591.  In  the  case  last  cited  it  was  said  that  the  intention 
of  the  statute  is  to  protect  all  communications  made  by  a  patient  to  her 
physician  which  she  supposed  or  had  reason  to  suppose  were  protected  by 
the  provisions  of  the  law.  In  delivering  the  opinion  of  the  court  in  Gartside 
V.  Connecticut  M.  L.  I.  Co.,  76  Mo.  446,  43  Am.  Rep.  765,  Norton,  J.,  said: 
"  Information  acquired  by  a  physician  from  inspection,  examination,  or  ob- 
aervation  of  the  person  of  the  patient,  after  he  has  submitted  himself  to  such 
examination,  may  as  appropriately  be  said  to  be  acquired  from  the  patient  as 
if  the  same  information  had  been  orally  communicated  by  the  patient."  And 
Miller,  J.,  in  delivering  the  opinion  of  the  court  in  Edington  v.  Mutual  L,  I. 
Co.,  67  N.  Y.  194,  said:  "The  statute  in  question,  being  remedial,  should  re- 
ceive a  liberal  interpretation,  and  not  be  restricted  by  any  technical  rule. 
When  it  speaks  of  information,  it  means  not  only  communications  received 
from  the  lips  of  the  patient,  but  such  knowledge  as  may  be  acquired  from  the 
patient  himself,  from  the  statement  of  others  who  may  surround  him  at  the 
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time,  or  from  observation  of  his  appearance  and  symptoms.  Even  if  the  pa« 
tient  could  not  speak,  or  his  mental  powers  were  so  affected  that  he  could 
not  accurately  state  the  nature  of  his  disease,  the  astute  medical  observer 
would  readily  comprehend  his  condition.  Information  thus  acquired  is  clearly 
within  the  scope  and  meaning  of  the  statute."  And  in  that  case  it  was  held 
that  an  offer  of  evidence  was  properly  excluded,  although  the  testimony  was 
expressly  limited  to  what  the  witness  knew  from  his  attendance  upon  the 
patient  as  his  physician,  independent  of  any  information  given  or  statements 
made  by  the  patient. 

The  statutes  of  the  various  states  regarding  the  disqualification  of  physi- 
cians to  testify  do  not  make  such  qualifications  general,  but  limit  it  to  infor- 
mation acquired  by  them  in  attending  patients  in  a  professional  capacity,  and 
necessary  to  enable  them  to  prescribe  for  their  patients  or  to  otherwise  dis- 
charge their  professional  duties.  These  statutes  have,  so  far  as  we  can 
ascertain,  been  rather  strictly  construed  than  otherwise,  and  physicians  have 
been  compelled  to  testify  in  all  cases  where  the  communication  was  made  to 
them  unnecessarily,  and  was  not  for  the  purpose  of  enabling  them  to  perform 
their  duties  to  their  patients.  Thus,  perhaps,  the  first  case  construing  the 
statute  was  that  of  Hewitt  v.  Prime,  21  Wend.  79,  in  which  it  was  determined 
that  a  physician  consulted  for  the  purpose  of  procuring  an  abortion  must 
testify,  "because  the  information  given  him  is  not  essential  to  enable  him  to 
prescribe  for  a  patient. " 

In  Michigan,  a  plaintiff,  suing  for  damages  for  personal  injuries,  which  he 
claimed  had  been  inflicted  on  him  by  the  defendant,  having  made  a  statement 
to  a  physician  showing  that  those  injuries,  or  some  of  them,  existed  prior  to 
the  alleged  violence  of  the  defendant,  it  was  held  that  the  trial  court  erred 
in  declining  to  compel  the  physician  to  testify,  it  not  appearing  by  the  record 
that  it  was  necessary  information  to  enable  the  physician  to  prescribe:  Campau 
V.  No7-th,  39  Mich.  606;  33  Am.  Rep.  433.  So  in  Arkansas,  it  has  been  de- 
termined that  a  physician  attending  a  woman  in  confinement  may  testify  that 
she  told  him  that  she  was  not  married.  In  this  case,  however,  the  opinion 
of  the  court  may  be  regarded  as  a  dictum,  because  the  confessions  made  to 
the  physician  were  also  made  to  several  other  persons  who  were  permitted  to 
testify  concerning  them,  and  the  appellate  court  was  therefore  of  the  opinion 
that  the  action  of  the  trial  court,  including  the  testimony  of  the  physician, 
had  not  been  prejudicial  to  the  plaintiff,  and  therefore  did  not  entitle  him  to 
a  reversal:  Collins  v.  Mach,  31  Ark.  494.  In  Hoyt  v.  Hoyt,  112  N.  Y.  493, 
the  court  of  appeals  of  New  York  determined  that  a  physician  who  had  at- 
tended a  testator  should  be  compelled  to  testify  to  interviews  with  the  latter 
concerning  the  condition  of  his  daughter.  The  surrogate  court  of  the  county 
of  New  York  has  also  determined  that  a  physician  should  be  directed  to 
testify  concerning  declarations  of  a  testator  in  regard  to  the  making  of  a  will, 
and  the  physician's  advice  to  him  on  that  subject:  In  re  O'Neill,  26  N.  Y. 
242;  7  N.  Y.  Super.  Ct.  197. 

In  construing  the  statute  of  New  York  on  this  subject,  the  court  of  ap- 
peals said:  "Before  information  can  be  excluded  under  this  statute,  it  must 
appear  that  it  was  such  as  the  physician  acquired  in  some  way  while  pro- 
fessionally attending  a  patient;  and  it  must  also  be  such  as  was  necessary  to 
enable  him  to  prescribe  as  a  physician,  or  to  do  some  act  as  a  surgeon.  It  is 
not  sufficient,  to  authorize  the  exclusion,  that  the  physician  acquired  the  in- 
formation while  attending  his  patient;  but  it  must  be  the  necessary  information 
mentioned.  If  the  physician  has  acquired  any  information  which  was  not 
necessary  to  enable  him  to  prescribe,  or  to  act  as  a  surgeon,  such  information 
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he  can  be  compelled  to  duclose,  although  he  acquired  it  while  attending  the 
patient;  and  before  the  exclusion  is  authorized,  the  facts  must  in  some  way 
appear  upon  which  such  exclusion  can  be  justified:  Edington  v.  ^ina  Life 
Ins.  Co.,  77  N.  Y.  569. 

Woods,  J.,  in  Masonic  M.  B.  Ass'n  v.  Beck,  77  Ind.  203,  40  Am.  Rep.  295, 
referring  to  this  opinion,  said:  "But  the  language  of  the  opinion  in  that 
case,  upon  which  stress  is  laid,  does  not  express  the  opinion  of  the  court, 
but  only  of  the  judge  who  wrote  it,  the  other  judges  concurring  in  tlje 
result  only."  And  Earl,  J.,  himself,  in  delivering  the  opinion  of  the  court 
in  the  recent  case  of  Renihan  v.  Dennin,  103  N.  Y.  573,  57  Am.  Rep.  770, 
said:  "It  is  also  claimed  that  the  statute  should  be  so  construed  as  only  to 
prohibit  the  disclosures  by  a  physician  of  any  information  of  a  confidential 
nature  obtained  by  him  from  his  patient  while  attending  him  in  a  profes< 
sional  capacity.  Such  was  the  view  of  the  statute  taken  by  me  in  my  opin- 
ion in  Edington  v.  ^ina  L.  I.  Co.,  11  N.  Y.  564;  but  my  brethren  were  then 
unwilling  to  concur  with  me  in  that  view.  When  the  same  question  again 
came  before  the  court,  in  Grattan  v.  Metropolitan  L.  I.  Co.,  80  N.  Y.  281,  36 
Am.  Rep.  617,  I  again  attempted  to  enforce  the  same  view  upon  my  brethren, 
and  again  failed,  and  it  was  then  distinctly  held  that  the  statute  could  not 
be  confined  to  information  of  a  confidential  nature,  and  that  the  court  waa 
bound  to  follow  and  give  tflfect  to  the  plain  language,  without  interpolating 
the  broad  exception  contended  for." 

These  remarks,  considered  independently  of  the  circumstances  in  which 
they  were  uttered  and  the  cases  to  which  they  were  applied,  justify  the  in- 
ference that  all  information  acquired  by  a  physician,  no  matter  how  irrele- 
vant to  the  performance  of  his  duties,  must  be  kept  secret  by  him,  and  that 
he  will  not  be  required  nor  permitted  to  divulge  it  as  a  witness.  In  the  case 
referred  to  above,  from  77  Indiana,  the  statute  under  consideration  was  very 
general  in  its  terms,  and  declared  physicians  were  not  competent  witnesses 
"as  to  matters  confided  to  them  in  the  course  of  their  profession,  unless  with 
the  consent  of  the  party  making  such  confidential  communication. "  But  the 
subject  of  contention  before  the  court  was,  whether  the  physician  could  be 
required  to  disclose  facts  learned  by  him  from  his  examination  and  observa- 
tion of  his  patient,  made  in  the  performance  of  his  duty  in  treating  such  patient 
for  ailments  from  which  he  was  then  suffering;  and  the  court  very  properly 
held  that  what  he  learned  from  observation  and  examination  was  protected 
to  the  same  extent  as  if  it  had  been  communicated  by  his  patient  in  words. 
The  cases  in  103  New  York  and  80  New  York,  cited  above,  involved  simi- 
lar questions,  and  are  authority  for  nothing,  except  that  a  physician  may  not 
testify  to  the  appearance  or  condition  of  a  patient,  where  his  opinion  wa» 
formed  or  his  information  acquired  while  he  was  attending  such  patient  pro- 
fessionally, and  they  do  not  at  all  conflict  with  the  statement  made  in  other 
cases,  that  such  information  acquired  by  a  physician,  and  not  necessary,  nor 
by  him  represented  to  his  patient  to  be  necessary,  to  enable  him  to  discharge 
his  professional  functions,  is  not  privileged.  Whenever  it  is  apparent  that 
an  admission  or  a  declaration  was  made  or  information  given  by  the  pAient  to 
his  physician,  he  may  testifiy  as  to  such  declaration,  admission,  or  informa- 
tion, if  it  was  not  necessary  to  enable  him  to  prescribe  as  a  physician  or  act 
as  a  surgeon:  Collins  v.  Mack,  31  Ark.  684;  Valensin  v.  Valensin,  73  Cal.  106; 
Campau  v.  North,  39  Mich.  606;  33  Am.  Rep.  433;  Scripps  v.  Foster,  41  Mich. 
742;  Kendall  v.  Oray,  2  Hilt.  300;  Staunton  v.  Parker,  19  Hun,  55;  Brown  v. 
Ro*ne  etc  R.  R.  Co.,  45  Hun,  439;  Will  of  O'Neil,  26  N.  Y.  St.  Rep.  242. 
And  to  exclude  a  physician  from  testifying,  it  must  appear  that  the  infor- 
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mation  waa  acquired  while  he  was  being  consulted  professionally  to  obtain 
medical  assistance:  Babcock  v.  People,  15  Hun,  347.  But  in  People  v.  Brower, 
53  Hun,  217,  the  defendant',  after  having  attempted  to  commit  an  abortion 
on  a  woman,  ran  for  a  doctor  to  attend  her,  and  while  in  the  physician's 
office  told  him  what  he  had  done,  in  order  that  he  might  be  able  to  act  for  her 
promptly  upon  their  arrival  at  her  residence;  and  it  was  held  that  the  com- 
munication was  privileged.  So  in  Ouptill  v.  Verback,  58  Iowa,  98,  which  waa 
an  action  for  breach  of  promise  of  marriage,  a  physician,  sworn  as  a  witness, 
was  asked  if  the  plaintiff  had  consulted  him  in  respect  to  getting  rid  of  a 
child  with  which  she  was  pregnant  at  the  time,  and  it  was  held,  there  being 
no  showing  of  an  unlawful  purpose,  that  the  communication  was  privileged. 
The  decision  of  the  court  was  here  placed  on  the  ground  that  it  might  have 
been  necessary  to  produce  a  miscarriage  to  save  plaintiff's  life,  and  that  she 
had  the  right  to  consult  a  physician,  and  to  have  her  disclosures  protected  as 
privileged  until  her  purpose  was  shown  to  be  unlawful.  A  physician  may 
be  compelled  to  testify  as  to  the  result  of  a  post-mortem  examination  made 
by  him:  Summers  v.  State,  5  Tex.  App.  365. 

Statute  Applies  in  Probate  Proceedings.  —  In  the  case  of  A  lien  v. 
Public  Administrator,  1  Bradf.  221,  224,  the  surrogate  said:  "I  do  not,  in  the 
first  place,  think  that  testamentary  cases  are  within  the  reason  or  the  inten- 
tion of  the  statute  in  question."  See  also  Whelpley  v.  Loder,  1  Demarest,  368. 
This  doctrine  has,  however,  been  expressly  denied  by  the  court  of  appeals  in 
several  cases,  and  it  is  now  well  settled  by  the  great  weight  of  authority  that 
the  statute  does  apply  in  probate  proceedings,  that  death  does  not  remove 
the  seal  of  secrecy  from  disclosures  made  by  a  patient  to  his  physician,  and 
that  an  attending  physician  may  not,  in  an  action  to  set  aside  a  will,  testify 
against  objection  as  to  the  mental  and  pliysical  condition  of  the  testator,  nor 
divulge,  in  such  action,  any  information  acquired  by  him  while  in  the  dis- 
charge of  his  professional  duty:  Masonic  M.  B.  Ass'n  v.  Beck,  77  Ind.  203;  40 
Am.  Rep.  295;  Pennsylvania  L.  1.  Co.  v.  Wiler,  100  Ind.  92;  50  Am.  Rep. 
769;  Heuston  v.  Simpson,  115  Ind.  62;  7  Am.  St.  Rep.  409;  Fraser  v.  Jenni- 
son,  42  Mich.  206;  Groll  v.  Ihwer,  85  Mo.  249;  55  Am.  Rep.  358;  Westover  v. 
^tna  L.  I.  Co.,  99  N.  Y.  56;  52  Am.  Rep.  1;  Renihan  v.  Dennin,  103  N.  Y. 
573;  57  Am,  Rep.  770;  Matter  of  Coleman,  111  N.  Y.  220;  Loder  v.  Whelpley, 
111  N.  Y.  239.  Earl,  J.,  in  delivering  the  opinion  of  the  court  in  Westover 
V.  jEtna  L.  I.  Co.,  99  N.  Y.  59,  said:  "The  purpose  of  the  law  would  be 
thwarted,  and  the  policy  intended  to  be  promoted  thereby  would  be  defeated, 
if  death  removed  the  seal  of  secrecy  from  the  communications  and  disclosures 
which  a  patient  should  make  to  his  physician,  or  a  client  to  his  attorney,  or 
a  penitent  to  his  priest.  Whenever  the  evidence  comes  within  the  purview 
of  the  statutes,  it  is  absolutely  prohibited,  and  may  be  objected  to  by  any 
one,  unless  it  be  waived  by  the  person  for  whose  benefit  and  protection  the 
statutes  were  enacted.  After  one  has  gone  to  his  grave,  the  living  are  not 
permitted  to  impair  his  fame  and  disgrace  his  memory  by  dragging  to  the 
light  communications  and  disclosures  made  under  the  seal  of  the  statutes. 
An  executor  or  administrator  does  not  represent  the  deceased  for  the  pur- 
pose of  making  such  a  waiver.  He  represents  him  simply  in  reference  to 
rights  of  property,  and  not  in  reference  to  those  rights  which  pertain  to  the 
person  and  character  of  the  testator. " 

Waiver  ov  Privilege.  —  The  object  of  the  statute  is  not  to  absolutely 
disqualify  the  physician  from  testifying,  but  to  enable  the  patient  to  secure 
medical  aid  without  betrayal  of  confidence.  The  patient  may  therefore  waive 
objection,  and  permit  the  physician  to  testify;  and  his  calling  the  physician  to 
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testify  is  a  waiver:  Morris  v.  Morris,  119  Ind.  341;  Pennsylvania  M.  L.  I.  Co. 
V.  Wiler,  100  Ind.  92;  50  Am.  Rep.  769;  Grand  Rapids  &  I.  R.  R.  Co.  v.  Mar- 
tin, 41  Mich.  667;  Carringtan  v.  City  of  St.  Louis,  89  Mo.  209;  Blair  v.  Chicago 
diA.R.  R.  Co.,  89  Mo.  334;  Territory  v.  Corbett,  3  Mont.  60;  Allen  v.  Public 
Administrator,  1  Bradf.  221.  But  including  the  statements  in  the  prelimi* 
nary  proofs  in  an  insurance  case  is  not  a  waiver:  Dreier  v.  Continental  L.  I. 
Co. ,  24  Fed.  Rep.  670.  Nor  is  the  presence  of  third  parties  a  waiver,  when- 
ever their  presence  is  in  aid  of  the  sick  person,  because  then  it  does  not  ap- 
pear  that  the  declarations  made  before  them  evince  that  the  patient  was 
willing  to  renounce  the  secrecy  secured  by  the  statute:  Cohen  v.  Continental 
L.  1.  Co.,  41  N.  Y.  Super.  Ct.  296.  The  privilege  must,  however,  be  claimed, 
and  the  proposed  evidence  objected  to.  If  this  is  not  done,  the  objection  will 
be  deemed  to  be  waived,  and  the  evidence  will  not  be  stricken  out:  Hoyt  v. 
Hoyt,  112  N.  Y.  493.  And  where  the  privilege  of  the  statute  has  been  waived 
by  the  patient,  and  the  waiver  has  been  acted  upon,  it  cannot  be  recalled, 
and  the  patient  is  not  privileged  to  forbid  the  repetition  of  the  testimony  on 
a  second  trial  of  the  case:  McKinney  v.  Grand  St.  etc.  R.  R.  Co.,  104  N.  Y.  352. 

Who  may  Waivb  Privilege.  —  It  is  settled  by  the  recent  New  York  de- 
cisions that,  under  the  statutes  of  that  state,  the  only  person  who  can  waive 
the  prohibition  is  the  patient  himself,  from  whom  the  physician  acquired  the 
information,  and  that  after  his  death  the  prohibition  cannot  be  waived  by  any- 
one: Westover  v.  uEtna  L.  Ins.  Co.,  99  N.  Y.  56;  52  Am.  Rep.  1;  Renihan  v.  Den- 
nin,  103  N.  Y.  573;  57  Am.  Rep.  770;  Loder  v.  Whelpley,  111  N.  Y.  239.  la 
the  case  of  Renihan  v.  Dennin,  103  N.  Y.  673,  57  Am.  Rep.  770,  Earl,  J,,  who 
delivered  the  opinion  of  the  court,  said:  "  It  is  probably  true  that  the  statute, 
as  we  feel  obliged  to  construe  it,  will  work  considerable  mischief.  In  testa- 
mentary cases,  where  the  contest  relates  to  the  competency  of  the  testator,  it 
will  exclude  evidence  of  physicians,  which  is  generally  the  most  important  and 
decisive.  In  actions  upon  policies  of  life  insurance,  where  the  inquiry  relates 
to  the  health  and  physical  condition  of  the  insured,  it  will  exclude  the  most 
reliable  and  vital  evidence  which  is  absolutely  needed  for  the  ends  of  justice. 
But  the  remedy  is  with  the  legislature,  and  not  with  the  courts."  In  other 
states  it  is  held  that  the  personal  representative  of  the  deceased  patient  may, 
for  the  protection  of  the  interests  claimed  under  him,  waive  the  prohibition 
of  the  statute:  Masonic  M.  B.  Ass'n  v.  Beck,  77  Ind.  203;  40  Am.  Rep.  295; 
Pennsylvania  M.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92;  50  Am.  Rep.  769;  Morris 
V.  Morris,  119  Ind.  341;  Fraser  v.  Jennison,  42  Mich.  206;  Groll  v.  Tower,  85 
Mo.  249;  55  Am.  Rep.  358.  See  also  Staunton  v.  Parker,  19  Hun,  55.  In 
Groll  V.  Tower,  85  Mo.  249,  55  Am.  Rep.  358,  Ewing,  C,  delivering  the  opin- 
ion, said:  "Where  the  evidence  of  the  attending  physician  is  oflFered  by  the 
patient  or  his  representatives,  it  is  competent  and  admissible.  Where  it  is 
offered  by  the  opposite  party,  the  physician  cannot  testify,  against  the  objec- 
tion of  the  patient  or  his  representatives." 

Criminal  Cases,  Statute  Applicable  in.  —  In  New  York  it  has  been 
held  that  the  statute  applies  to  criminal  cases:  People  v.  Stout,  3  Park.  Cr. 
670;  People  v.  Murphy,  101  N.  Y.  126;  54  Am.  Rep.  661;  People  v.  Brower, 
63  Hun,  217.  In  People  v.  Murphy,  101  N.  Y.  126,  54  Am.  Rep.  661, 
which  was  a  prosecution  for  abortion,  the  physician,  who,  after  the  com- 
mission of  the  crime,  was  selected  by  the  public  prosecutor  to  attend  and 
examine  the  woman,  and  who  did  attend  and  examine  her  with  her  con- 
sent, was  allowed  to  testify,  as  a  witness  for  the  prosecution,  to  his  opinion, 
founded  on  his  observation  of  the  woman,  and  her  narration  of  the  circum- 
stances, that  an  abortion  had  been  committed.     The  woman  was  alive  at  th« 
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time  of  the  trial.  It  was  held  that  the  disclosure  made  by  the  woman  was 
prohibited  by  the  static te,  and  that  the  exception  to  the  disclosure  by  the 
physician  of  what  he  had  learned  while  in  professional  attendance  upon  her 
was  well  taken.  In  People  v.  Browtr,  53  Hun,  217,  the  defendant,  when  he 
went  to  call  a  physician  to  attend  the  woman  upon  whom  he  had  just  at- 
tempted to  produce  an  abortion,  communicated  to  the  physician  the  fact  of 
what  he  had  done,  in  order  that  the  physician  might  bring  with  him  to  the 
woman's  residence  the  means  of  alleviating  her  distress;  and  it  was  held 
that  this  communication  was  privileged.  But  in  Hewitt  v.  Prime,  21  Wend. 
79,  it  was  held  that  a  physician  consulted  by  the  defendant  as  to  the  means 
of  producing  an  abortion  ia  not  privileged  from  testifying.  And  in  Pier  son 
T.  People,  79  N.  Y.  424,  35  Am.  Rep.  524,  it  was  held  that  on  a  trial  for  mur- 
der, by  poison,  a  physician  is  not  prohibited  from  testifying  to  the  results 
of  his  examination  of  the  deceased,  and  to  the  statements  of  the  deceased 
during  such  examination,  while  attending  him  in  his  last  illness.  Finch,  J., 
referring  to  this  case,  said  in  People  v.  Muiyhy,  101  N.  Y.  126,  54  Am.  Rep. 
661:  "  But  in  that  decision  the  statute  was  construed,  and  we  held  it  did  not 
cover  a  case  where  it  waa  invoked  solely  for  the  protection  of  a  criminal,  and 
not  at  all  for  the  benefit  of  the  patient,  and  where  the  latter  was  dead,  so 
that  an  express  waiver  of  the  privilege  had  become  impossible." 

In  order  to  prohibit  a  physician  from  testifying  in  a  criminal  case,  it  must 
appear  that  he  sustained  to  the  prisoner  the  relation  of  physician:  People  v. 
Schuyler,  106  N.  Y.  298.  In  that  case,  the  court  queried  whether  the  statute 
renders  a  physician  incompetent  to  testify  that  his  patient  waa  free  from  dis- 
ease of  any  kind,  and  also  whether,  when  a  patient  calls  his  physician  as  a 
witness  to  testify  as  to  his  mental  condition,  he  does  not  waive  bis  privilege 
under  the  statute,  and  throw  open  the  inquiry. 

The  provision  in  the  California  code  is  expressly  limited  to  civil  actionsi 
CaL  Code  Civ.  Proc,  seo.  1881,  subd.  4. 
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Aix  Persons  havb  Constitutional  Right  to  Bail  bt  Spfficiknt  SttrB' 
TIBS,  except  for  capital  offenses,  when  the  proof  is  evident  or  the  pre- 
sumption  great. 

Indictment  tor  Capital  Offensb  Furnishes  Strong  Presumption  ov 
Guilt,  and  thia  presumption  must  be  applied  in  all  cases  on  application 
for  bail,  and  there  must  be  other  facta  and  circumstances  which  over- 
come this  presumption  before  the  prisoner  can  be  bailed.  One  or  even 
two  mistrials  will  not  furnish  the  accused  the  absolute  right  to  give 
bail. 

Prisoner  mat  be  Admitted  to  Bail  when.  —  Where  there  has  been  one 
mistrial  of  a  prisoner  on  a  capital  charge,  under  circumstances  favorable 
to  the  prosecution,  and  his  conduct  prior  and  subsequent  to  the  trial 
shows  to  the  satisfaction  of  the  court  that  he  has  not  and  never  has  had 
any  thought  of  evading  trial,  and  the  evidence  taken  on  such  trial  is 
conflicting  as  to  bis  guilt,  he  may  be  admitted  to  bail  upon  furnishing 
mfficient  security. 

Habeas  corpus.    The  opinion  states  the  case. 
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D.  E.  Wray,  John  A.  Blevins,  and  J.  D,  Bohling,  for  the  peti- 
tioner. 

A,  L.  RosBj  prosecuting  attorney^  contra. 

Black,  J.  Goans,  the  petitioner,  is  under  indictment  in 
the  Morgan  circuit  court  for  murder  in  the  first  degree,  for 
killing  Frank  Wilson  on  August  28,  1887.  The  stipulation 
between  counsel  for  the  accused  and  the  prosecuting  attorney 
shows  that  the  accused  gave  himself  up  immediately  after  the 
homicide;  that  the  coroner's  jury  found  that  he  killed  Wilson 
in  self-defense;  that  a  preliminary  examination  was  held  on 
a  charge  of  murder,  preferred  by  the  prosecuting  attorney, 
and  the  accused  was  discharged  by  the  justice;  that  two  terms 
of  the  circuit  court  intervened  before  the  finding  of  the  indict- 
ment, at  each  of  which  a  grand  jury  was  duly  impaneled; 
and  that  there  was  a  mistrial  in  August,  1889,  since  which 
time  he  has  been  confined  in  the  Cole  County  jail. 

The  evidence  adduced  on  the  trial,  a  full  transcript  of  which 
is  before  us,  shows  that  Goans  and  Wilson  resided  in  a  coun- 
try district,  at  a  distance  from  each  other  of  about  four  hun- 
dred yards.  Each  had  a  family  consisting  of  a  wife  and  a 
number  of  children.  There  is  a  small  inclosed  field  on  Goans's 
premises,  and  a  road  running  south  from  Wilson's  house  to 
and  around  the  east  side  of  the  field,  and  thence  in  a  westerly 
direction  to  a  spring  on  Goans's  premises,  which  is  close  to 
his  cabin.  In  the  forenoon,  of  the  day  of  the  homicide,  the 
children  of  the  two  families  got  into  some  trouble  at  the  house 
of  the  accused,  he  and  his  wife  being  then  at  a  neighbor's 
house.  Wilson's  children  ran  home,  and  in  a  short  time  Wil- 
son went  to  the  house  of  the  accused,  flourishing  a  pistol,  and 
threatening  to  kill  the  children.  They  ran  to  the  neighbor's 
house,  and  informed  the  accused.  He  went  home  and  dis- 
charged an  old  load  from  his  shot-gun,  and  reloaded  it.  After 
noontime,  Wilson's  children  came  to  the  spring  for  water,  and 
the  accused  notified  them  that  they  could  get  no  more  water 
from  the  spring.  They  returned  home,  and  the  deceased,  in 
a  great  rage,  got  a  pail  and  a  pistol,  and  started  toward 
Goans's  house.  Goans  was  in  his  yard,  and  saw  Wilson  com- 
ing, and  thereupon  got  his  shut-gun,  and  went  about  one  hun- 
dred yards  towards  Wilson,  to  a  point  on  the  inside  of  the 
inclosure,  and  shot  the  latter  when  on  the  opposite  side  of  the 
fence.  Some  statements  of  the  accused,  put  in  evidence,  tend 
to  show  that  he  shot    before  Wilson  made  any  threats  or 
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threatening  demonstration.  The  accused  states  that  the  de- 
ceased drew  his  pistol,  and  swore  he  would  kill  him,  Goane, 
and  thereupon  the  latter  fired  the  fatal  shot. 

Wilson  is  shown  to  have  been  a  boisterous,  desperate  man, 
and  on  several  occasions  had  threatened  to  kill  Goans,  to 
whom  the  threats  had  been  communicated.  The  accused 
has  the  reputation  of  a  quiet,  law-abiding  citizen.  Since  his 
confinement  his  conduct  has  been  exemplary.  Some  of  the 
prisoners  broke  jail,  in  which  he  was  confined,  and  escaped, 
but  he  refused  to  avail  himself  of  the  opportunity  thus 
afforded,  and  did  all  in  his  power  to  assist  the  officers,  and  to 
prevent  other  inmates  from  escaping. 

Our  constitution  declares  that  "  all  persons  shall  be  bail- 
able by  sufficient  sureties,  except  for  capital  offenses,  when 
the  proof  is  evident  or  the  presumption  great."  The  indict- 
ment for  a  capital  offense  furnishes  a  strong  presumption  of 
guilt,  and  this  presumption  must  be  applied  in  all  such  cases 
on  application  for  bail.  There  must  be  other  facts  and  cir- 
cumstances which  overcome  this  presumption  before  the  pris- 
oner can  be  bailed.  Oneor  even  two  mistrials  will  not  furnish 
the  accused  the  absolute  right  to  give  bail.  As  said  in  Alex- 
ander's case,  59  Mo.  598,  21  Am.  Rep.  893:  "There  maybe 
circumstances  connected  with  the  trials  which  would  produce 
a  disagreement  which  would  entitle  the  prisoner  to  no  claims 
whatever.  The  failure,  however,  to  agree  upon  a  verdict  twice 
in  succession  is  a  strong  consideration,  and,  coupled  with 
other  facts,  may  turn  the  scale,  r.nd  show  that  the  object 
sought  may  be  attained  by  admitting  to  bail."  The  object  of 
imprisonment  before  trial  is  said  to  be  to  secure  the  forthcom- 
ing of  the  person  charged  with  the  commission  of  a  crime.  In 
that  case  there  had  been  two  mistrials,  and  the  prisoner  refused 
to  escape,  though  an  opportunity  had  been  aflForded  him  so  to 
do.  The  court,  in  substance,  said  that  where  a  jury  has  dis- 
agreed twice,  and  where  it  satisfactorily  appears  that  the  at- 
tendance of  the  accused  to  stand  his  trial  will  follow,  the  court 
may,  in  the  exercise  of  a  sound  discretion,  admit  to  bail,  and 
accordingly  the  prisoner  was  admitted  to  bail  in  that  case. 

In  the  leading  case  of  People  v.  Tinder,  19  Gal.  549,  81  Am. 
Dec.  77,  it  is  said:  "  So  bail  may  be  taken  where,  upon  trial, 
the  evidence  for  the  prosecution  and  defense  has  been  pro- 
duced, and  there  has  been  a  disagreement  among  the  jurors, 
or  where,  after  verdict,  a  new  trial  has  been  granted,  for  the  in- 
Bufficiency  of  the  evidence  to  warrant  a  conviction.    Cases  of 
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this  kind  justify  the  allowance  of  bail  in  the  discretion  of  the 
court,  without  hearing  other  evidence  as  to  the  guilt  or  inno- 
cence of  the  accused." 

One  mistrial  and  attending  circumstances  may  go  further 
to  overthrow  the  presumption  of  guilt  arising  from  the  finding 
of  the  indictment  than  two  mistrials.  Here  there  has  been 
one  mistrial,  under  favorable  circumstances  for  the  prosecution, 
and  the  prior  and  subsequent  conduct  of  the  accused  shows 
to  our  satisfaction  that  he  has  not  and  has  never  had  any 
thought  of  evading  trial.  The  only  undisputed  circumstance 
against  allowing  bail  is  the  fact,  disclosed  in  the  evidence,  that 
accused  went  towards  deceased  with  his  gun,  when  he  knew 
deceased  was  in  a  great  rage.  This  evidence  tends  to  show  that 
he  invited  and  brought  on  the  difficulty,  rather  than  acted  in 
self-defense.  On  the  other  hand,  there  is  much  evidence 
tending  to  show  that  deceased  prepared  himself  and  started 
to  the  spring  intending  to  provoke  a  difficulty,  and  that  the 
accused  understood  these  actions  and  movements,  and  stepped 
away  from  the  cabin  that  the  children  might  be  out  of  dan- 
ger, and  that  he  did  not  shoot  until  deceased  drew  his  revolver, 
and  threatened  to  kill  the  accused. 

Under  all  the  circumstances  of  this  case,  we  are  of  the 
opinion  that  the  accused  should  be  let  to  bail,  and  accordingly 
we  fix  the  amount  of  the  recognizance  at  the  sum  of  ten  thou- 
sand dollars.  In  view  of  the  adjournment  of  the  court  before 
sureties  can  be  procured  and  bond  given,  the  prisoner  is  re- 
manded, but  upon  his  entering  into  a  recognizance  in  said 
sum,  with  two  or  more  sufficient  sureties,  conditioned  accord- 
ing to  law,  and  approved  by  the  judge  of  the  circuit  court  of 
Morgan  County,  he  shall  be  discharged. 


Right  to  Bail.  —  Admission  to  bail  is  a  right  of  the  accused  which  can- 
not be  denied,  except  in  capital  cases,  where  proof  is  evident  or  the  presump- 
tion great:  People  v.  Tinder,  19  Cal.  539;  81  Am.  Dec.  77,  and  not«  87-89; 
Dunlap  V.  BartleU,  10  Qray,  282;  69  Am.  Deo.  320. 
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Vestkd  Remainder  Created  by  Deed  when.  —  A  deed  conveying  to  the 
grantee  a  life  estate,  and  providing  that  after  hia  death  the  title  in  fee- 
simple  shall  go  to  and  vest  in  the  children  and  heirs  at  law  of  snch  gran- 
tee, equally,  to  be  divided  among  them  as  tenants  in  common,  creates  a 
Tested  remainder  in  his  children  in  being  at  the  time  of  its  execution  and 
delivery;  and  since  the  words  "children  and  heirs  at  law,"  as  used  in  the 
deed,  constitute  a  class,  the  estate  in  remainder  will  open  and  let  in  such 
of  the  same  class  as  come  into  being  during  the  continuance  of  the  par- 
ticular estate,  and  they  likewise  will  take  a  vested  remainder. 

Words  "  Heirs  at  Law,"  in  Deed,  mat  be  Construed  as  being  Used  In- 
terchangeably WITH  Children,  or  as  meaning  grandchildren  or  de- 
scendants, where  snch  construction  is  just  and  reasonable,  accords  with 
the  evident  of  the  grantor,  and  is  consistent  with  the  principles  of  law; 
and  this  b  especially  true  under  a  statute  which  provides  that  the  issue 
of  a  person  entitled  shall  take  the  share  of  his  ancestor. 

Interest  op  Child  in  Vested  Remainder  Descends  to  his  Heirs.  — 
Where  a  deed  creates  a  vested  remainder  in  the  children  of  the  grantee, 
the  interests  of  any  of  such  children  as  die  before  the  termination  of  the 
life  estate  of  their  father  will  descend  to  their  respective  heirs. 

Petition  for  Partition  not  Multifarious  when.  —  Where  children  of 
a  grantee  take  as  tenants  in  common,  a  petition  for  partition  is  not  mul- 
tifarious because  it  joins  all  those  living  and  the  heir  of  one  deceased  as 
parties  defendant,  though  some  of  the  tenants  have  purchased  the  interests 
of  others.  Such  purchase  does  not  confer  upon  the  purchasers  any  ex- 
clusive right  to  any  portion  of  the  lauid.  And  where  in  such  suit  a  gen- 
eral right  to  the  whole  land  is  being  litigated,  and  this  is  the  basis  of  the 
litigation,  it  matters  not  that  the  parties  litigant  rely  upon  distinct  and 
independent  rights. 

Suit  brought  by  Hannah  W.  Waddell,  widow  of  John  J. 
Waddell,  against  James  W.  Waddell,  Hannah  L.  Groves  and 
her  husband,  and  John  F.  Waddell,  Robert  L.  Waddell,  Alonzo 
W.  Waddell,  Arthur  K.  Waddell,  and  Mattie  E.  Waddell,  minor 
children  of  James  William  Waddell,  son  of  John  J.  Waddell, 
deceased,  for  the  partition  of  certain  lands  held  by  the  ancestor 
of  the  defendants,  John  J.  Waddell,  under  a  deed  from  John 
Waddell,  dated  June  6,  1847,  containing  the  clause  quoted  in 
the  opinion.  Demurrers  were  interposed  to  the  petition,  on  the 
ground  that  the  petition  did  not  state  facts  suflBcient  to  consti- 
tute a  cause  of  action,  and  on  the  ground  that  it  was  multi- 
farious. The  demurrers  were  sustained,  and  the  plaintiff 
electing  to  stand  upon  her  petition,  a  final  judgment  was  en- 
tered against  her,  from  which  she  appealed. 

W,  T.  Wood  and  J.  D.  Shewalter,  for  the  appellant. 

A.  F.  Alexander^  and  Wallace  and  Chiles^  for  the  respondents. 
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Sherwood,  J.  This  proceeding  is  one  for  the  partition  of 
certain  lands,  and  necessarily  involved  in  the  cause  is  the 
proper  construction  to  be  given  to  the  deed  therein  mentioned. 

The  clause  of  the  deed  thus  brought  in  question  is  as  follows: 
"  To  have  and  to  hold  the  said  real  estate,  with  the  appurte- 
nances, to  the  said  John  J.  Waddell,  and  to  his  heirs  forever,  in 
trust,  however,  for  the  following  purposes,  that  is  to  say:  The 
said  John  J.  Waddell,  of  the  second  part,  is  to  have,  possess, 
and  enjoy  the  said  several  tracts  or  parcels  of  land  hereinbe- 
fore conveyed,  and  to  be  seised  of  the  same,  to  and  for  his  own 
exclusive  use,  benefit,  and  behoof,  for  and  during  his  natural 
life,  doing  nor  sufiering  any  unnecessary  waste;  the  said  lands 
and  tenements,  nor  any  interest  in  the  same,  to  be  liable  for 
any  debt  or  debts  of  the  said  John  J.  Waddell  which  he  has 
contracted  or  may  hereafter  contract,  and  on  the  death  of  said 
John  J.  Waddell,  the  title,  in  fee-simple,  to  go  and  vest  in  the 
children  and  heirs  at  law  of  the  said  John  J.  Waddell,  equally, 
to  be  divided  between  them  as  tenants  in  common." 

So  that  the  chief  question  this  record  presents  is,  whether 
the  remainder  created  by  the  deed  was  vested  or  contingent. 
The  subjects  of  vested  and  contingent  remainders,  and  the 
difference  and  distinction  between  them,  meet  with  frequent 
and  elaborate  discussion  and  illustration  in  the  text-booksj  as 
well  as  in  the  reported  cases.  It  is  unnecessary,  however,  to 
go  at  length  into  the  authorities  in  order  to  arrive  at  the 
proper  result  in  this  case,  since  our  own  reports  furnish  us 
with  instances  which  suffice  our  present  purpose,  and  serve 
well  to  illustrate  the  distinction  between  remainders  vested 
and  those  contingent. 

Thus  in  Jones  v.  Waters,  17  Mo.  589,  where  land  was  de- 
vised by  the  testator  to  his  wife  for  and  during  her  natural 
life,  and  after  her  death  to  descend  to  her  "children"  by  him, 
equally,  share  and  share  alike,  it  was  held  that  these  words 
created  a  vested  reiuainder  in  the  children,  and  that  one  of 
them,  who  predeceased  his  mother,  had  an  interest  subject  to 
sale;  and  it  was  remarked  that  the  devisees  in  remainder  were 
ascertained  by  the  will,  and  they  were  to  have  the  enjoyment 
of  the  estate  as  soon  as  the  estate  for  life  ended,  and  that  the 
devise  of  the  remainder  was  not  to  such  of  the  children  as 
may  be  alive  at  the  death  of  the  mother,  but  to  all  of  the  chil- 
dren of  the  marriage. 

Av^uchon  V.  Bender,  44  Mo.  560,  presents  a  case  of  the  same 
deed  creating  both  kinds  of  remainder.     There,  by  the  terms 
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of  the  deed,  the  grantor  was  to  stand  seised  of  the  property  to 
his  own  use  during  his  life,  and  after  his  death,  *'  the  use,  bene- 
fit, usufruct,  and  title  to  the  same  shall  revert  and  vest "  in 
the  five  children  named  in  the  deed,  "  and  such  other  chil- 
dren in  lawful  wedlock  by  him  begotten  as  shall  be  living  at 
the  time  of  his  death,  and  their  heirs."  And  upon  this  it  was 
ruled  that  as  to  the  five  children  named  in  the  deed,  a  vested 
remainder  was  created,  and  as  to  those  that  should  be  "living 
at  the  time  of  his  death,"  the  remainder  was  contingent. 

In  Emison  v.  Whittlesey,  55  Mo.  254,  the  conveyance  was  to 
the  mother  during  her  natural  life,  and  upon  her  death,  the 
remainder,  in  fee-simple  absolute,  to  vest  in  the  children  then 
living,  etc.,  and  it  was  ruled  that,  as  at  the  time  of  the  execu-- 
tion  of  the  deed  no  one  could  tell  that  any  of  the  children 
would  survive  their  mother,  the  remainder  was  only  a  contin- 
gent one. 

So,  too,  in  De  Lassus  v.  Gatewood,  71  Mo.  371,  the  clause  of 
the  will  declared:  "  I  give  and  bequeath  unto  my  beloved  wife, 
etc.,  all  my  property,  etc.,  to  have  and  to  hold,  etc.,  during  her 
natural  life  or  widowhood.  And  at  the  marriage  or  death  of 
my  said  wife,  etc.,  all  my  estate  heretofore  bequeathed  shall 
be  equally  divided  between  my  children  that  are  alive,"  etc.; 
and  it  was  ruled  that  a  contingent  remainder  was  thereby 
created. 

Contrasting  the  foregoing  cases  with  that  at  bar,  there  seems 
no  ground  to  question  that  a  vested  remainder  was  created  in 
the  children  of  John  J.  Waddell.  The  petition  alleges  and 
the  demurrers  admit  that  at  the  time  of  the  execution  of  the 
deed  to  John  J.  Waddell  there  were  three  children  then  alive 
of  the  marriage,  to  wit,  Martha  G.  Waddell,  James  William 
Waddell,  and  Mary  Ellen  Waddell;  that  two  other  children 
of  the  marriage  were  subsequently  born,  sons,  who  died  in  in- 
fancy, and  without  issue;  that  Martha  G.,  having  married, 
died  intestate,  leaving,  as  her  child  and  heir  at  law,  Hannah 
Groves;  that  Mary  Ellen  intermarried  with  one  Moore,  died 
without  issue,  but  testate,  having  devised  her  interest  in  the 
lands  to  her  mother,  the  plaintiff,  for  and  during  her  natural 
life,  with  full  power  to  dispose  of  the  same  as  she  might  choose. 

The  words  "  children  and  heirs  at  law,"  as  used  in  the  deed, 
must  be  construed  as  constituting  a  class,  and  when  this  is 
the  case,  the  estate  in  remainder  will  vest  in  those  who  were 
living  at  the  time  of  the  execution  and  delivery  of  the  deed, 
and  will  open  and  let  in  such  of  the  same  class  as  come  in 
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esse  during  the  continuance  of  the  particular  estate;  in  which 
case,  all  the  authorities  agree  that  the  remainder  is  a  vested 
one,  equally  as  operative  for  the  benefit  of  those  in  esse,  as 
for  those  in  being:  2  Washburn  on  Real  Property,  5th  ed., 
599,  600,  637;  4  Kent's  Com.,  13th  ed.,  203,  note,  205,  206; 
Moore  v.  Weaver,  16  Gray,  305;  Gernet  v.  Lynn,  31  Pa.  St.  94; 
Graham  v.  Houghtalin,  30  N.  J.  L.  552;  Wolford  v.  Morgen- 
thal,  91  Pa.  St.  30;   Wager  v.  Wager,  1  Serg.  &  R.  374. 

And  the  words  "  heir  at  law "  may  well  be  construed  as 
as  being  used  interchangeably  with  children,  or  as  meaning 
grandchildren  or  descendants.  And  this  is  especially  true 
where,  as  under  our  statute,  the  issue  of  a  person  entitled  takes 
the  share  of  his  ancestor:  R.  S.  1879,  sees.  2161,  2165. 

There  is  no  lack  of  authority  in  support  of  the  position 
that,  if  the  words  used  in  the  context  warrant  it,  and  such 
construction  will  carry  into  eflfect  the  manifest  intention  that 
moved  the  execution  of  the  deed  or  the  signing  of  the  will, 
then  such  intention  will  be  made  effectual,  and  the  word 
"heirs"  will  be  construed  as  meaning  children,  and  vice  versa, 
and  children  as  issue,  grandchildren,  or  descendants,  if  the 
justice  or  reason  of  the  case  requires  it:  4  Kent's  Com.,  13th 
ed.,  419;  3  Washburn  on  Real  Property,  5th  ed.,  282;  Haver- 
stick's  Appeal,  103  Pa.  St.  394;  Warn  v.  Brown,  102  Pa.  St.  347. 
And  the  fact  that  a  deed  is  the  instrument  requiring  such 
liberality  of  construction,  provided  such  construction  is  just 
and  reasonable,  and  accords  with  the  evident  intent  of  the 
grantor,  and  it  is  consistent  with  the  principles  of  law,  should 
not  be  allowed  to  defeat  such  liberal  and  beneficial  construc- 
tion, any  more  than  if  the  instrument  under  examination  were 
a  will:  Huss  v.  Stevens,  51  Pa.  St.  282,  and  cases  cited;  Wyth 
V.  Blackman,  1  Ves.  Sr.  196;  Royle  v.  Hamilton.  4  Ves.  437. 

Having  reached  the  foregoing  conclusion,  it  is  quite  un- 
important to  discuss  a  point  so  strongly  pressed  by  counsel 
for  defendants  as  to  the  effect  of  the  abolition  of  the  rule  in 
Shelley's  case,  since  the  effect  of  our  statute,  which  accom- 
plishes that  result  (R.  S.  1879,  sec.  3943),  is  not  considered 
as  having  any  appreciable  bearing  on  the  case  at  bar. 

The  premises  considered,  we  consequently  hold  that  all  of 
the  children  of  John  J.  Waddell,  whether  living  at  the  time 
of  the  execution  of  the  deed,  or  born  subsequently  thereto, 
were  equal  sharers  in  the  land  conveyed  by  the  deed  of  their 
grandfather,  and  took  thereby  a  vested  estate  in  remainder^ 
and  that  the  plaintiff,  as  the  mother  of  Frank  C.  and  Edward 
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A,,  who  died  intestate  and  childless  in  infancy,  acquired  an 
interest  in  the  land  in  dispute  equal  to  that  of  the  other 
brothers  and  sisters  of  the  said  defendants.  The  plaintiff  also 
acquired  a  life  estate  in  the  land  in  consequence  of  the  devise 
made  to  her  by  her  daughter  Mary  Ellen  Moore.  But  the 
plaintiff  did  not  acquire,  by  reason  of  such  devise,  a  greater  in- 
terest than  a  life  estate  (2  Redfield  on  Wills,  346)  because  she 
had  conferred  upon  her  by  the  will  of  her  daughter  the  power 
to  dispose  absolutely  of  the  interest  Mrs.  Moore  formerly  held 
in  the  land,  since  the  power  conferred  was  not  exercised,  and 
if  exercised,  would  of  course  have  defeated  any  claim  now 
made  by  plaintiff. 

Now,  as  to  the  petition  being  obnoxious  to  the  charge  that 
it  is  multifarious.  This  objection  is  not  well  taken,  for  two 
reasons:  1.  Under  the  ruling  already  made,  Martha  G. Waddell 
took  an  equal  interest  in  the  land  as  the  other  children,  and 
this  interest  descended  to  her  daughter,  Hannah  L.  Groves, 
and  under  the  original  deed  the  whole  tract  was  conveyed  by 
the  deed  in  one  body,  and  none  of  those  entitled  thereto  have 
any  exclusive  interest  in  the  same;  they  take  as  tenants  in 
common,  and  not  otherwise;  and  the  fact  that  some  of  those 
tenants  may  have  purchased  interests  of  the  others  does  not 
affect  this  point,  nor  confer  upon  the  purchasers  any  exclusive 
right  to  any  portion  of  the  land.  2.  Besides,  here  a  general 
right  to  the  whole  land  is  being  litigated,  and  where  this  is 
the  basis  of  the  litigation,  it  matters  not  that  the  parties 
litigant  should  rely  upon  distinct  and  independent  rights: 
Donovan  v.  Dunning,  69  Mo.  436;  Bobb  v.  Bobb,  76  Mo.  419; 
Rinehart  v.  Long,  95  Mo.  399. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  conformity  with  this 
opinion.  

When  the  Words  "  Heirs  "  akd  "  Children  "  ark  Used  in  different 
parts  of  a  deed,  the  grantor  will  be  presumed  to  have  known  the  difference 
of  meaning,  and  to  have  used  each  word  in  its  technical  sense:  Kay  v.  ConnoTt 
8  Humph.  624;  49  Am.  Dec.  690. 

Devise  to  a  Class.  —  A  devise  to  one  for  life,  and  then  to  his  children, 
will  include  all  his  children  up  to  the  time  of  the  dev'se,  whether  born 
after  the  decease  of  the  testator  or  not,  and  whenever  the  distribution 
among  children  is  postponed  to  any  particular  period  by  a  will,  all  the  chil- 
dren will  be  included  who  are  in  existence  when  such  period  arrives:  Thomp- 
son  V.  Gai-wood,  3  VVhart.  287;  31  Am.  Dec.  502. 
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Henry  v.  Snebd. 

(99  MissoOEi,  407.] 
OOKVERSATIONS   BfiTWBEN    HuSBAND    AND  WiFB    AdMISSIBLB   IN    EviDENCB 

WHEN.  — In  a  Buit  to  enjoin  the  sale  of  a  wife's  real  estate  under  a  deed 
of  trust  given  to  secure  the  payment  of  certain  notes  made  by  her  bus- 
band  in  a  sale  to  him  of  property  induced  by  fraud,  both  the  husband 
and  the  wife  may  testify  in  relation  to  conversations  between  themselves 
as  to  the  transaction,  as  a  part  of  the  rts  gestae,  and  also  on, the  ground  of 
fraud.  Such  testimony  is,  under  the  circumstances,  admissible  ex  necea- 
eitate  ret.  A  fraud-feasor  who  uses  the  husband  as  a  mere  conduit 
throagh  which  to  induce  the  wife  to  sign  and  acknowledge  the  deed  of 
trust  by  which  the  desired  and  designed  end  is  to  be  accomplished  can- 
not be  permitted  to  take  advantage  of  a  legal  technicality  as  to  conver- 
sations between  husband  and  wife,  to  prevent  the  full  extent  of  his  fraud 
from  being  unearthed. 

pKTrrioN,  Aiding  by  Answer.  —  Any  lack  in  a  petition  of  tender  of  an  issue 
as  to  whether  the  defendant  was  a  purchaser  in  good  faith  of  the  notes  ia 
suit  is  supplied  by  an  allegation  in  the^ answer  that  the  notes  were  pur- 
chased by  the  defendant  in  good  faith. 

BuBDEN  OF  Proof  of  Bona  Fidb  Transfer  of  Negotiabi.b  Note  on 
Holder  when.  — Where  it  is  clear  that  a  note  had  its  origin  in  fraud, 
and  the  answer  alleges  a  purchase  in  good  faith,  the  burden  is  on  the 
defendant  who  claims  to  own  the  note  to  show  a  bona  fide  transfer 
thereof  before  maturity,  and  this  burden  is  not  sustained  by  evidence 
from  which  the  date  of  the  transfer  does  not  appear  except  by  inference. 

Knowledge  by  Agent  Notice  to  Principal  when. — Where  the  agent 
of  a  purchaser  of  a  note  having  its  origin  in  fraud  had  knowledge  that 
"  there  was  trouble  about  the  trade  "  in  which  the  note  was  given,  this 
is  sufficient  to  charge  the  purchaser  with  notice  of  the  fraud. 

Innocent  Purchaser  as  to  Husband  not  So  as  to  Wife  when.  —  Where 
notes  of  a  husband  procured  through  fraud  are  secured  by  a  recorded 
deed  of  trust  on  his  wife's  land,  knowledge  by  the  indorsee  of  such  notes 
that  the  husband  had  executed  a  compromise  of  his  claim  of  fraud  will 
not  make  the  indorsee  an  innocent  purchaser  as  to  the  wife. 

Wife  not  Estopped  bt  Act  of  her  Husband  when.  —  A  married  woman 
seised  of  an  estate  in  the  ordinary  way,  and  not  as  a  separate  estate,  is 
incapable  of  being  estopped  by  an  act  of  her  husband  in  which  she  did 
not  join,  even  though  she  be  a  surety  for  him. 

Mere  Relation  of  Husband  and  Wife  Creates  No  Agency  in  Him  to  bind 
her  by  his  representations,  in  the  absence  of  proof  that  she  is  seised  of  a 
separate  estate. 

Wife  Who  is  Surety  for  her  Husband  may  Invoke  Equitablb  Intebven* 
TION  in  her  behalf  against  fraud  especially  directed  against  her  property, 
even  when  he  is  in  no  position  to  ask  for  a  like  relief. 

Suit  for  an  injunction.     The  opinion  states  the  case. 
John  Montgomery^  Jr.,  for  appellant  Sneed. 
Smith,  Silver,  and  Brown,  for  appellant  Salmon  Falls  Bank. 
W.  S.  Shirk  and  E.  J.  Smith,  for  the  respondents. 
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Sherwood,  J.  Robert  C.  Sneed,  of  Sedalia,  owned  a  set  of 
abstract-books,  worth,  according  to  Morey's  statement,  not 
over  two  thousand  dollars,  for  which  he  was  willing  to  take 
four  thousand  dollars,  and  offered  them  to  H.  D.  Stringer  for 
that  sum,  so  Stringer  says;  but  Stringer  thought  of  something 
better  than  that,  and  so  suggested  it  to  Sneed.  Thereupon 
they  laid  their  heads  together,  and  by  certain  covinous  con- 
trivances, so  managed  matters  that  one  Captain  Wilbur  F. 
Henry,  the  nominal  plaintiff  herein,  and  whose  powers  of 
deglutition  seem  to  rival  those  of  the  great  fish  off  the  coast 
of  Tarshish,  was  induced,  by  false  memoranda,  in  the  hands 
of  Sneed,  to  believe  that  the  abstract-books  had  brought  into 
the  hands  of  Sneed  the  previous  year  a  revenue  of  seven  thou- 
sand dollars,  and  after  considerable  apparent  efforts  on  the 
part  of  Stringer,  Sneed  was  led,  with  much  pretended  reluc- 
tance, to  fix  a  price  on  the  books  at  ten  thousand  dollars. 
Stringer,  in  the  mean  while,  having  so  manipulated  Henry, 
and  inflamed  his  imagination  as  to  the  great  profits  to  be  gained 
thereby,  persuaded  him  to  go  in  with  him,  and  buy  the  books, 
the  terms  stated  to  Henry  being  that  Stringer  would  put  in 
five  thousand  dollars,  spot  cash,  for  one  half  interest,  and 
Henry,  who  was  impecunious,  and  known  to  be  so,  was  to 
raise  his  half  of  the  purchase-money  by  giving  five  notes  of 
one  thousand  dollars  each,  having  several  years  to  run,  and 
securing  the  same  on  the  real  property  of  his  wife,  in  Sedalia, 
as  well  as  on  his  interest  in  the  abstract-books.  The  hooka 
were  accordingly  bought  at  the  sum  mentioned,  ten  thousand 
dollars,  and  Bud  Shobe,  who  assisted  in  bringing  about  the 
consummation  of  the  affair,  and  was  the  notary  who  took  the 
wife's  acknowledgment  to  the  deed  of  trust,  was  the  partner 
of  Stringer  in  the  real  estate  business,  and  was  handsomely 
paid  for  his  trouble  in  assisting  Sneed  and  Stringer  in  their 
machinations  against  Henry.  When  the  trade  was  about  to 
be  closed,  Stringer  left  town,  but,  on  going,  placed  in  Shobe's 
hands  a  check  for  five  thousand  dollars  on  the  First  National 
Bank  of  Sedalia,  of  which  Thompson,  Sneed's  brother-in-law, 
was  cashier;  this  check  was  payable  to  Shobe's  order,  and  he, 
on  the  trade  being  closed,  indorsed  and  delivered  it  to  Sneed, 
who  went  through  the  dumb  show  of  examining  the  signatures, 
and  then  pronounced  it  good,  and  also  said  that  he  had  been 
to  the  bank  to  see,  etc. 

Stringer  had  no  funds  in  the  bank,  and  he  says,  in  his  depo- 
sition: "That  check  business  was  arranged  by  me  to  shut  the 
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Cap.*8  eyes."  Stringer  was  to  get  his  half  interest  in  the  books 
for  nothing,  in  consideration  of  his  services  in  effecting  the  sale 
of  one  half  interest  in  the  books  to  Henry,  or  he  was  to  receive 
one  thousand  dollars,  at  his  option;  and  it  seems  he  took  the 
latter.  The  check  was  never  presented  to  the  bank,  nor  was 
it  ever  intended  to  be.  Sneed  knew  this,  and  Thompson  knew 
it.  The  latter,  at  the  time,  and  for  years  previously,  had  been 
financial  agent  of  the  Salmon  Falls  Bank,  and  so  continued 
during  the  time  covered  by  this  litigation. 

The  last  four  of  the  five  notes  executed  by  Henry,  and 
secured  as  aforesaid,  were  transferred  by  Sneed  to  Thompson 
to  negotiate;  the  first  one  of  them  being  retained  by  Thomp- 
son in  order  to  prevent  its  being  negotiated,  and  Sneed  still 
owns  this  note.  Thompson  transferred  the  other  four  notes,  so 
he  says,  to  the  Salmon  Falls  Bank,  and  paid  Sneed  three  thou- 
sand seven  hundred  dollars,  as  the  proceeds  of  such  transfer. 

Without  Mrs.  Henry's  knowledge  or  consent,  Sneed,  after 
the  deed  of  trust  was  given,  released  Henry's  half  interest  in 
the  abstract-books  from  that  deed. 

As  soon  as  the  one-thousand-dollar  note  which  first  fell 
due  matured,  Montgomery,  the  trustee,  advertised  the  prop- 
erty for  sale,  and  this  proceeding  was  instituted  with  the  pur- 
pose to  perpetually  enjoin  and  restrain  the  trustee  and  the 
defendant  Sneed  from  selling  Mrs.  Henry's  property  under 
said  deed;  that  said  deed  might  be  set  aside  and  annulled, 
and  all  cloud  cast  by  the  same  on  her  title  be  removed,  etc. 

The  Salmon  Falls  Bank,  as  the  petition  recites,  was  "made 
a  party  hereto  on  its  own  motion,  claims  to  be  owner  of  said 
notes,  and  claims  some  rights  under  said  deed  of  trust,  where- 
fore it  is  made  a  party  hereto,  that  its  rights,  if  any  in  the 
premises,  may  be  litigated  and  determined."  The  petition 
did  not  charge  any  fraud  nor  any  notice  thereof  on  the  bank; 
but  in  its  separate  answer,  the  latter  set  up  the  purchase  of 
the  notes  before  maturity  for  full  value,  and  without  any 
notice  of  the  equities  alleged  by  plaintiff's,  etc.  A  short  time 
after  Captain  Henry  had  purchased  the  one-half  interest  in 
the  books,  and  had  commenced  to  do  business  with  them,  he 
observed  the  smallness  of  the  receipts  from  them,  heard  from 
friends  that  he  had  been  swindled,  began  to  suspect  the 
honesty  of  the  transaction,  and  so  went  around  to  the  bank 
and  asked  Thompson  if  the  check  for  five  thousand  dollars, 
given  by  Stringer,  had  ever  been  presented  or  paid,  but  was 
told  by  the  latter  that  that  was  a  "bank  secret." 
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Growing  more  dissatisfied,  Henry  instituted,  in  his  own 
name  and  behalf,  a  proceeding  similar  to  the  present  one, 
which,  upon  representations  and  assurances  of  Sneed  and 
Stringer  that  the  transaction  was  honest,  and  that  the  check 
for  five  thousand  dollars  had  actually  been  paid,  he  was  in- 
duced to  compromise,  and  gave  a  writing  to  that  efiect  to 
Sneed,  which  the  latter,  it  seems,  lost  no  time  in  showing  to 
Thompson,  who  thereupon  asked  Henry  in  regard  to  it,  when 
he  told  him  that  the  suit  had  been  settled  and  dismissed,  and 
that  he  knew  no  good  reason  why  he  should  not  negotiate  the 
notes;  and  the  notes  were  thereafter  negotiated  by  Thompson, 
as  aforesaid. 

At  this  time,  however,  Henry  did  not  know,  though  he 
strongly  suspected,  that  the  transaction  was  not  a  fair  and 
honest  one,  was  not  apprised,  and  did  not  have  the  knowl- 
edge, that  the  "check  business"  was  a  mere  sham,  contrived 
for  the  very  purpose  of  deceiving  him,  and  through  him  his 
wife,  into  securing  the  notes.  And  Thompson  evidently  knew 
that  Henry  did  not  know  the  true  character  of  the  check, 
while  he  did.  Upon  this  state  of  facts,  a  mere  outline  of 
which  has  been  given,  and  which  will  be  more  fully  set  forth 
by  the  reporter,  the  circuit  court  entered  the  following  de- 
cree:— 

"Now,  at  this  time,  come  again  the  parties  to  this  action, 
by  themselves  aftd  their  attorneys,  and  this  cause  having 
been  tried  and  the  evidence  heard,  as  well  as  the  argument 
of  counsel,  at  the  last  term  of  this  court,  and  said  cause  hav- 
ing been  taken  under  advisement  by  the  court  till  now,  and 
the  court,  having  fully  considered  the  same,  doth  now  find 
all  the  issues  herein  for  the  plaintiffs;  and  doth  find  that 
on  July  18,  1883,  the  plaintiff  E.  Josephine  Henry,  then  and 
now  wife  of  plaintiff  Wilbur  F.  Henry,  owned  in  her  own 
right,  as  her  general  property,  one  hundred  feet  off  the  north 
end  of  the  west  half  of  lot  one  (1),  in  block  thirty-seven 
(37),  in  the  original  town  (now  city)  of  Sedalia,  in  Pettis 
County,  Missouri,  and  that  on  said  day  the  plaintiff  Wil- 
bur F.  Henry  executed  to  defendant  R.  C.  Sneed  his  five 
promissory  notes  described  in  the  petition,  being  for  one 
thousand  dollars  each,  and  bearing  seven  per  cent  per  an- 
num interest,  and  falling  due  in  one,  two,  three,  four,  and 
five  years,  respectively,  from  the  date;  that  to  secure  said 
notes  the  plaintiffs  executed  and  delivered  to  defendant 
John  Montgomery,  Jr.,  their  deed  of  trust,  which  is  recorded 
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in  book  32  of  deeds  of  trust  and  mortgage  records  in  said 
county,  on  page  48,  conveying  to  him  the  above-described 
real  estate,  and  certain  abstract-books,  and  personal  property 
described  in  it,  said  books  and  personal  property  being  the 
consideration  of  said  notes,  with  power  to  sell  the  same  on 
failure  to  pay  said  notes  as  therein  provided,  and  the  court 
doth  find  that  the  execution  of  said  notes  and  deed  of  trust 
was  procured  by  fraud  and  deceit,  as  stated  in  tho  petition 
herein,  practiced  on  said  W.  F.  Henry  and  E.  Josephine 
Henry;  and  that  thereafter  the  said  Sneed,  for  a  valuable 
consideration,  released  said  books  and  personal  property  from 
said  deed  of  trust,  said  books  and  personal  property  being 
the  property  of  said  Wilbur  F.  Henry,  and  that  plaintiff  E. 
Josephine  Henry  had  not,  at  that  time,  or  till  about  the  com- 
mencement of  this  suit,  any  knowledge  or  notice  of  the  said 
release  of  said  books  and  property;  and  the  court  further  finds 
that,  although  it  appears  that  thereafter  the  defendant 
Salmon  Falls  Bank,  through  its  agent,  J.  C.  Thompson, 
bought  all  of  said  notes  except  the  one  first  falling  due,  and 
before  the  maturity  of  the  same,  yet  said  bank  is  not  an  inno- 
cent purchaser  thereof,  but  in  fact  had,  by  its  said  agent,  full 
knowledge  and  notice  of  said  fraud,  and  also  of  said  release  of 
said  books  and  personal  property  at  the  time  of  said  purchase, 
and  said  agent  assisted,  by  concealment  of  facts  within  his 
knowledge,  and  by  declining,  when  asked  for  the  same  by 
said  W.  F.  Henry,  to  state  to  him  said  facts  as  to  the  perpe- 
tration of  said  fraud,  and  the  said  bank  thereafter,  with  notice 
of  all  said  facts,  bought  said  notes  at  a  discount  from  their 
face  value,  and  is  not  an  innocent  purchaser,  or  entitled  to  the 
protection  of  the  court.  Wherefore,  it  is  ordered  by  the  court 
that  the  injunction  herein  be  made  perpetual,  and  that  the 
defendants,  and  each  of  them,  and  all  persons  acting  for 
them,  or  by,  through,  or  under  them,  be  forever  restrained 
and  enjoined  from  selling  said  above-described  real  estate,  or 
any  of  the  same,  under  the  said  deed  of  trust,  and  that  said 
deed  of  trust  be,  and  the  same  is,  hereby  fully  canceled  and 
held  for  naught,  and  it  is  adjudged  that  plaintifi's  recover  of 
said  defendant  R.  C.  Sneed  their  costs  and  charges  herein  ex- 
pended, and  that  execution  issue  therefor." 

1,  We  are  met,  at  the  outset  of  the  investigation  of  the 
errors  assigned,  by  the  declaration  that  error  was  committed 
by  the  trial  court  in  admitting  the  husband,  as  well  as  the 
wife,  to  testify  in  relation  to  conversations  between  them- 
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selves  as  to  the  transaction  concerning  the  abstract-books.  It 
does  not  appear,  in  the  evidence  before  us,  whether  the  wife 
had  a  separate  estate  in  the  land  in  question,  or  whether  she 
was  seised  of  a  fee  in  the  land  at  common  law,  or  whether  she 
gained  her  title  under  the  provisions  of  the  married  woman's 
act,  or  whether  the  husband  and  wife  were  in  actual  occupa- 
tion of  the  property. 

If  the  wife  were  seised  under  the  act  just  mentioned,  it 
might  be  very  difficult  to  state  just  how  much,  if  any,  "  mari- 
tal interest"  the  husband  wojld  have  in  his  wife's  land,  in 
consideration  of  the  stringent  provisions  of  section  3295  of  the 
Revised  Statutes  of  1879.  Nor  does  it  appear  whether  the 
husband  was  tenant  by  the  curtesy  initiate.  And  inasmuch 
as  there  is  no  testimony  on  this  point,  it  would  be  unsafe  to 
say  just  what  the  husband's  interest  in  the  case  before  us  is. 

Several  things  are,  however,  made  very  clear  by  the  testi- 
mony: 1.  That  the  defendants  Sneed,  Stringer,  and  Shobe 
were  engaged  in  a  most  audacious  scheme  of  fraud;  2.  That 
the  husband  was  used  as  the  conduit  through  which  the  fraud- 
feasors  operated  to  induce  the  wife  reluctantly  to  sign  and 
acknowledge  the  deed  of  trust,  which  would  have  accom- 
plished the  end  desired  and  designed  by  the  conspirators  but 
for  the  timely  interposition  of  a  court  of  equity.  The  conver- 
sations then  between  the  husband  and  wife,  which  brought 
about,  and  were  intended  to  bring  about,  the  result  had  in 
view,  were  clearly  a  part  of  the  res  gestae  {State  v.  Gabriel,  88 
Mo.  631,  and  cases  cited),  and  would  therefore  seem  to  occupy 
a  different  attitude  from  the  ordinary  confidential  communi- 
cations between  husband  and  wife. 

One  one  occasion,  we  held  that  a  letter  written  by  the  hus- 
band to  his  wife,  authorizing  her  to  take  the  title  to  certain 
land  in  hia  name,  did  not  fall  within  the  rule  respecting 
confidential  communications  between  husband  and  wife,  nor 
did  the  testimony  of  the  former,  touching  such  letter,  fall 
within  such  rule:  Barrier  v.  Barrier,  58  Mo.  222,  and  cases 
cited.  But  that  was  a  contest  inter  sese.  We  incline  to  the 
opinion,  however,  that  the  testimony  of  both  husband  and 
wife,  as  to  the  conversations  referred  to,  was  admissible  on  a 
much  broader  ground,  and  for  a  more  elevated  reason.  At 
common  law,  parties  to  the  record  were  admitted  as  witnesses, 
as  a  marked  exception  to  the'  general  rule,  where  fraud  was 
charged,  or  embazzleraent,  or  where,  on  general  grounds  of 
public  policy,  it  was  deemed  essential  to  the  purposes  of  jus- 
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tice:  1  Greenl.  Ev.  14th  ed.,  sec.  348,  and  cases  cited.  In 
the  present  case,  Sneed  attempted  to  take  advantage  of  a  legal 
technicality  as  to  conversations  between  husband  and  wife,  to 
prevent  the  full  extent  of  his  fraud  from  being  unearthed. 

Now,  in  view  of  the  other  facts  in  evidence,  it  would  be 
simply  monstrous  to  permit  a  party  to  take  advantage  of  his 
own  wrong,  and  assist  his  own  fraud  by  such  an  objection. 
The  rule  he  invokes  was  intended  to  subserve  a  very  wise, 
wholesome,  and  holy  purpose,  but  never  to  further  such  an 
end  as  that  for  which  he  invokes  it.  And  this  exception  to  a 
general  rule  should  certainly  have  place  in  a  court  of  equity, 
which  will  throttle  fraud  in  all  of  its  protean  manifestations. 
We  shall  therefore  rule  that  the  testimony  of  both  husband 
and  wife  was,  ex  necessitate,  competent  as  to  their  conversa- 
tions, on  two  grounds:  that  those  conversations  were  a  part 
of  the  res  gestse,  and  on  the  foot  of  the  fraud. 

2.  But  it  is  said  that  the  bank  was  an  innocent  purchaser 
of  the  notes;  that,  as  such  purchaser,  it  took  the  mortgage 
with  them  as  an  incident,  possessing  all  the  negotiable  charac- 
teristics of  the  notes  themselves,  and  therefore  the  bank  should 
prevail. 

"The  principle  is  well. established  that  if  the  maker  or  ac- 
ceptor, who  is  primarily  liable  for  payment  of  the  instrument, 
or  any  party  bound  by  the  original  consideration,  proves  that 
there  was  fraud  or  illegality  in  the  inception  of  the  instrument, 
or  if  the  circumstances  raise  a  strong  suspicion  of  fraud  or 
illegality,  the  owner  must  then  respond  by  showing  that  he 
acquired  it  bona  fide  for  value,  in  the  usual  course  of  business, 
while  current,  and  under  circumstances  which  create  no  pre- 
sumption that  he  knew  the  facts  which  impeach  its  validity. 
This  principle  is  obviously  salutary;  for  the  presumption  is 
natural  that  an  instrument  so  issued  would  be  quickly  trans- 
ferred to  another ":  1  Daniel  on  Negotiable  Instruments,  3d 
ed.,  sec.  815. 

Where  nothing  else  appears,  no  circumstances  which  would 
(Operate  as  constructive  notice  of  the  facts  which  impeach 
the  original  validity  of  the  instrument,  the  holder  will  make 
out  a  prima  facie  case  by  proving  that  the  instrument  was  en- 
dorsed to  him  for  value  before  maturity.  Having  done  this, 
his  right  of  recovery  is  impregnable,  unless  the  defendant 
prove  that  he  had  actual  notice  of  facts  which  should  have 
prevented  a  purchase  by  him:  1  Daniel  on  Negotiable  Instru- 
ments, 3d  ed.,  sec.  819. 


Oct.  1889.]  Henry  t;.  Sneed.  587 

In  the  case  at  bar,  how  has  the  professed  holder  of  the  notes 
upheld  its  title  thereto?  That  the  notes  had  their  origin  in  a 
base  fraud,  no  one  can  dispute.  That  Thompson  was  aware 
of  the  true  nature  of  the  whole  transaction  is  equally  indis- 
putable. Stringer  never  at  any  time  had  any  funds  aeposiiei 
in  the  bank  on  which  the  check  was  drawn;  the  check  wai 
never  presented  for  payment,  or  paid.  Stringer  had  been  to 
Thompson  shortly  before  Henry  brought  his  first  suit,  and 
asked  him  to  say  that  the  check  for  five  thousand  dollars 
"  was  good,"  and  be  refused.  Henry  had  also  been  to  see  him, 
endeavoring  to  see  Stringer's  bank  account,  and  to  ascertain 
whether  the  check  had  been  paid,  but  could  gain  no  informa- 
tion from  the  reticent  Thompson.  And  the  latter,  as  he  testi- 
fies, had  information  additional  to  that  already  mentioned, 
which  he  had  obtained  from  other  sources;  for,  speaking  of 
the  time  when  Stringer  came  to  see  him,  he  says:  "  At  that 
time  I  heard  there  was  trouble  about  the  trade." 

It  was  not  necessary,  under  the  authorities,  to  fasten  notice 
on  Thompson  and  his  principal,  the  bank,  that  he  should  have 
had  notice  of  the  particular  fraud,  etc.,  in  order  that  such 
principal  should  be  affected  by  it.  On  this  point,  Daniel  says: 
*'  Thus,  if,  when  he  took  the  bill,  he  were  told  in  express  terms 
that  there  was  something  wrong  about  it,  without  being  told 
what  the  vice  was,  or  if  it  can  be  collected  by  a  jury,  from  cir- 
cumstances fairly  warranting  such  an  inference,  that  he  knew, 
or  believed,  or  thought  that  the  bill  was  tainted  with  illegality 
or  fraud,  such  a  general  or  implicit  notice  will  equally  destroy 
the  title":  1  Daniel  on  Negotiable  Instruments,  sec.  799.  And 
while  it  is  true  there  is  a  presumption  that  the  transfer  of  the 
papers  occurred  before  maturity,  yet  such  presumption,  being 
without  any  written  corroborative  testimony,  is  of  the  slightest 
nature,  and  open  to  be  blown  away  with  the  slightest  breath 
of  suspicion:  1  Daniel  on  Negotiable  Instruments,  sec.  784  a. 

The  circumstances  already  related,  then,  bring  this  case  fully 
within  the  rule  in  regard  to  commercial  paper,  and  cast  the 
burden  on  the  indorsee  to  show  such  a  transfer  of  that  paper 
as  will  afford  absolute  protection  to  the  holder.  No  issue,  it 
is  true,  was  tendered  by  the  petition  as  to  whether  the  Salmon 
Falls  Bank  was  a  purchaser  in  good  faith  of  the  notes  in  suit, 
but  the  answer  of  the  bank  tendered  such  an  issue  in  complete 
form,  and  this,  under  the  doctrine  of  express  aider,  supplied 
any  lack  of  the  petition  in  this  respect:  Garth  v.  Caldwell,  72 
Mo.  622,  and  cases  cited. 
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The  bank  thus  assumed  the  affirmative  of  the  issue  itself 
had  made.  How  did  it  support  that  issue?  It  should  cer- 
tainly have  done  so  by  proof  of  an  equally  affirmative  char- 
acter. This  it  signally  failed  to  do.  Thompson  does  not  state 
that  the  notes  were  transferred  to  the  bank  prior  to  maturity. 
He  does  not  pretend  to  give  the  date  when  the  transfer  oc- 
curred. He  says  he  has  "a  letter  that  will  tell";  but  he  does 
not  produce  it.  And  it  is  only  by  circuitous  inference  and  a 
comparison  of  dates  that  the  conclusion  can  be  reached  that 
the  notes  were  negotiated  while  current.  This  sort  of  testi- 
mony does  not  meet  the  exigencies  of  the  rule  before  men- 
tioned. The  bank  was  challenged  by  its  self-raised  issue  to 
give  the  date  when  the  transfer  of  the  notes  occurred,  and  it 
should  have  done  so  in  order  to  maintain  its  position  of  an 
innocent  purchaser. 

3.  But  granting  that  the  bank,  owing  to  the  agreement  and 
representations  made,  as  aforesaid,  by  Henry  to  Thompson,  was 
such  a  purchaser  as  to  him,  can  it  be  so  regarded  as  to  Mrs. 
Henry?  Her  name  does  not  appear  to  the  agreement,  nor 
does  it  appear  that  Thompson  knew  that  she  had  been  con- 
sulted or  had  assented  thereto,  or  that  she  was  even  aware  of 
its  being  made.  And  the  deed  of  trust,  being  upon  record,  ap- 
prised Thompson,  and  through  him  the  bank,  of  the  situation 
of  affairs;  of  the  wife's  interest  in  the  real  estate,  and  the 
relation  of  surety  which  she  bore  to  her  husband:  Bank  v. 
BurnSy  46  N.  Y.  170.  Being  thus  apprised  of  Mrs,  Henry's 
interest  in  the  premises,  and,  besides,  aware  of  her  interest 
from  other  sources,  it  belonged  to  him  to  ascertain  that  the 
matter  had  been  adjusted,  not  only  to  Henry's  satisfaction, 
but  also  to  his  wife's.  Fair  dealing  demanded  nothing  less 
than  this  at  his  hands.  The  wife  was  as  much  a  party  in  in- 
terest as  the  husband;  indeed,  more  so,  because  she  had  every- 
thing at  stake. 

In  view  of  the  foregoing  facts,  the  bank  cannot  be  regarded 
as  an  innocent  purchaser  as  to  the  wife,  even  if  it  can  be  so  re- 
garded as  to  the  husband;  and  the  finding  of  the  lower  court 
on  this  latter  point  must  therefore  be  held  as  supported  by 
the  evidence. 

4.  But  there  are  other  and  stronger  reasons  which  conducts 
toward  upholding  the  decree  aforesaid.  It  is  strenuously 
urged  that  Henry  was  the  principal  in  the  notes,  and  his  wife, 
having  mortgaged  her  land  to  secure  them,  was  in  all  respects 
his  surety,  and  that,  this  being  the  case,  Henry  being  estopped 
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by  his  compromise  agreement,  his  wife,  being  his  surety,  is  es- 
topped also.  It  may  be  conceded,  as  a  general  rule,  that  the 
contract  of  the  surety  is  accessorial  to  that  of  his  principal, 
and  that,  consequently,  whatever  will  estop  the  principal  will 
estop  the  surety  also. 

But  this  doctrine,  well  established  as  it  is,  has  no  bearing 
on  the  present  case,  for  these  reasons:  Under  the  rule  stated, 
the  surety  is  indeed  estopped;  but  why?  Because  he  is  sui 
janSy  and  being  competent  to  contract,  is  equally  capable  of 
being  estopped.  This  status  cannot  be  affirmed  of  a  feme  covert: 
7  Am.  &  Eng.  Ency.  of  Law,  tit.  Estoppel,  p.  24;  at  least,  un- 
less possessed  of  a  separate  estate;  and  there  is  not  a  particle 
of  testimony  on  this  point  in  the  case  before  us.  Treating 
Mrs.  Henry,  then,  as  a  feme  covert  seised  of  an  estate  in  the 
ordinary  way,  she  was  as  incapable  of  being  estopped  by  an 
act  of  her  husband  in  which  she  did  not  join,  as  she  would  be 
by  her  sole  deed  in  which  he  did  not  join.  Estoppels  in  pais, 
except  as  aforesaid,  do  not  apply  to  married  women:  Rannells 
V.  Gerner,  80  Mo.  474,  and  cases  cited.  An  estoppel  in  pais 
can  never  operate  to  prejudice  the  rights  of  the  person  estopped, 
except  when  the  sole  deed  of  such  person  would  have  a  similar 
operative  efifect:  Mueller  v.  Kaessmann,  84  Mo.  318,  and  cases 
cited.  No  such  effect  would  be  attributed,  under  the  rulings 
of  this  court,  to  the  sole  deed  of  a  married  woman  unpossessed 
of  a  separate  estate.  The  uniform  position  taken  by  this  court 
on  this  point  is  abundantly  sustained  by  authority. 

There  are  cases,  however,  reported,  where  married  women 
are  held  estopped  by  fraud  unmixed  with  contract;  but  in 
such  cases  their  conduct  must  be  intentional  and  fraudulent: 
Bigelow  on  Estoppel,  510  et  seq.  But  such  a  charge  could 
not  be  maintained  against  the  real  plaintiff  in  this  case,  Mrs. 
Henry. 

5.  And  owing  to  the  nature  of  the  estate,  which,  it  will  be 
assumed,  in  the  absence  of  proof  to  the  contrary,  the  wife  held, 
the  mere  relation  of  husband  and  wife  created  no  agency  in 
the  husband  to  bind  her  by  his  representations,  or  create  an 
estoppel  against  her,  even  had  he  assumed  to  do  so:  Wilcox  v. 
Todd,  64  Mo.  388;  Hall  v.  Callahan,  66  Mo.  316. 

6.  Again,  cases  are  not  wanting  to  show  that  the  wife  whose 
property  is  bound  for  the  notes  of  the  husband  will  not  be 
estopped  by  the  representations  of  the  husband,  though  made 
by  him  to  an  innocent  purchaser  who  bought  of  the  original 
payee,  to  the  effect  that  such  notes  were  "  good  and  valid 
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eecurities,  that  there  was  no  defense  to  them,  and  that  they 
would  be  paid  at  maturity":  Campbell  v.  Babcoch,  27  Wis.  512. 

7.  And  it  has  also  been  ruled,  where  a  wife  was  a  surety  for 
her  husband  and  others  in  the  purchase  of  the  stock  of  a  na- 
tional bank,  where  the  proceedings  where  characterized  by 
illegalities  and  fraud,  and  where  the  fraud  was  especially 
directed  against  the  property  of  the  wife,  that  this  would  au- 
thorize the  wife,  as  such  surety,  to  successfully  invoke  equi- 
table interposition  for  the  protection  of  her  property  in  her 
behalf,  notwithstanding  her  principals  were  in  no  position  to 
demand  a  like  relief,  nor  when  they  could  not  recede  from  the 
contract  into  which  they  had  entered:  Denison  v.  Gibson,  24 
Mich.  187. 

As  the  foregoing  views  dispose  of  all  questions  of  any  prac- 
tical importance  in  this  case,  and  understanding  the  action  of 
the  circuit  court  to  go  no  further  than  to  protect  the  wife's  in- 
terest in  her  land,  we  affirm  the  judgment. 


Husband  and  Wife  —  Witnesses.  —  As  to  when  a  wife  or  a  husband  may 
testify,  one  for  or  against  the  other,  see  Spitz's  Appeal,  56  Conn.  184;  7  Am. 
St.  Rep.  303;  Chamberlain  v.  People,  23  N.  Y.  85;  80  Am.  Dec.  255,  and  note 
258,  259;  but  compare  Johnson  v.  Boice,  40  La.  Ann.  273;  8  Am,  St.  Rep.  528, 
and  note.  The  common-law  disabilities  incident  to  the  relation  of  husband 
and  wife  are  in  force,  unless  changed  by  statute:  Dean  v.  Metropolitan  etc. 
R.  R.  Co.,  119  N.  Y.  540;  so  that  in  a  case  where  a  wife  is  the  substantial 
plaintifiF,  and  no  showing  is  made  bringing  the  husband  within  any  of  the  ex- 
ceptions in  the  statute,  he  is  properly  excluded  from  testifying:  Harrington 
V.  City  of  Sedalia,  98  Mo.  584.  A  husband  or  wife  may  testify  for  each  other 
in  cases  in  which  one  acted  as  the  other's  agent:  Council  Orove  etc.  R'y  Co.  v. 
Center,  42  Kan.  438;  Dyer  v.  State,  88  Ala.  225.  The  testimony  of  a  wife  as 
to  matters  of  which  she  has  no  knowledge,  except  as  informed  by  her  hus- 
band, is  incompetent:  Edd>/  v.  McCall,  71  Mich.  497. 

Husband's  Authority  to  Act  for  his  Wife  cannot  be  presumed,  and  a 
person  seeking  to  hold  her  for  acts  done  by  another  must  show  affirmatively 
full  authority,  to  bind  her:  Fechheimer  v.  Peirce,  70  Mich.  440. 

Burden  of  Proof  as  against  a  Bona  Fide  Holder,  in  Cases  wherb 
Fraud  is  Shown.  —  Possession  of  a  note  is  prima  facie  evidence  of  bona  fide 
holding,  but  if  there  is  evidence  of  fraud  in  its  inception,  the  burden  of  proof 
is  upon  the  indorsee  to  show  that  he  took  it  without  notice  of  fraud:  Kellogg 
v.  Curtis,  69  Me.  212;  31  Am.  Rep.  273;  Perhna  v.  ProiUt  47  N.  H.  387;  93 
Am.  Dec.  449,  and  note. 
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Winters  v,  Kansas  City  Cable  Eailway  Co. 

[99  missouei,  609.] 

Duty  of  Cable-kailwat  Company  Running  Cars  on  City  Streets,  — 
A  cable-railway  company  operating  dangerous  machinery  at  a  rapid  speed 
on  and  along  the  public  streets  of  a  city  is  in  law  bound  to  know  that 
men,  women,  and  children  have  an  equal  right  to  the  use  of  the  highway, 
and  will  be  upon  it,  and  its  servants  are  bound  to  be  on  the  lookout,  and 
to  take  all  reasonable  measures  to  avoid  injuries  to  persons  who  may  be 
upon  the  streets. 

Cake  Demanded  of  Gripman  on  Cable-car  Turning  Curve  in  Street. 
—  It  is  not  sufficient  care  on  the  part  of  a  gripman  on  a  cable-car,  on  ap- 
proaching a  curve  in  a  street,  to  ring  the  bell,  and,  observing  that  th  • 
way  is  clear  in  front,  to  go  ahead,  neither  looking  to  the  right  nor  left. 

Supreme  Court  has  only  to  See  that  there  is  Sufficient  Evidencb 
to  support  the  verdict,  so  far  as  a  demurrer  to  the  evidence  is  concerue<A, 
when  the  question  of  negligence  in  the  case  is  one  of  fact. 

Child  Injured  by  Running  in  Front  of  Cable-car  cannot  Becovbi«, 
if  the  gripman  operating  the  car  was  free  from  negligence. 

Negligence  of  Parent  No  Defense  in  Action  by  Child  for  Negligent 
Injury.  —  The  negligence  of  a  mother  in  permitting  her  child  of  tender 
years  to  go  upon  a  public  street  unattended  by  a  person  of  mature  yearn, 
where  it  is  injured  by  being  run  over  by  a  cable-car,  is  no  defense  to  an. 
action  by  the  child  to  recover  for  its  injuries. 

Nkgligence  of  Parent  in  Action  by  Him  fob  Injubt  to  Child.  — 
Even  where  the  action  is  brought  by  a  parent  for  an  injury  to  his  child, 
all  the  circumstances  are  to  be  taken  into  account,  and  if  the  parent  took 
as  much  care  of  the  child  as  reasonably  prudent  persons  of  the  same  clara 
and  in  the  same  situation  in  life  ordinarily  do,  then  the  parent  is  not  to 
be  held  guilty  of  such  negligence  as  will  defeat  his  action.  The  negli- 
gence of  the  parent  to  defeat  such  action  must  be  the  proximate  cause  of 
the  injury. 

Ordinary  Cars  Means  That  Deobsk  or  Cabb  which  an  ordinarily  pm« 
dent  and  careful  person  would  exercise  under  like  circumstances. 

Action  for  personal  injuries.    The  opinion  states  the  case. 
Johnson  and  Lucas,  for  the  appellant. 
Jewell  and  Thompson,  for  the  respondent. 

Black,  J.  One  of  the  defendant's  cable-cars  ran  upon  the 
plain tifiF,  a  boy  three  years  of  age,  at  the  crossing  of  Ninth 
Street  and  Grand  Avenue,  in  the  city  of  Kansas,  crushing  one 
of  his  legs,  so  that  amputation  became  necessary.  Hence  this 
suit  by  his  next  friend,  for  damages. 

The  refusal  of  the  court  to  give  defendant's  instruction,  in 
the  nature  of  a  demurrer  to  the  evidence,  makes  it  necessary 
to  set  out  the  substance  of  the  evidence  on  the  one  side  and 
the  other.  Ninth  Street  runs  east  and  west,  and  Grand  Ave- 
nue, north  and  south.     The  train  of  cars  was  going  east,  on 
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Ninth  Street,  and  thence  around  the  curve,  at  the  crossing  of 
the  two  streets,  and  north,  on  Grand  Avenue.  The  accident 
occurred  just  as  the  front  or  grip  car  passed  around  and 
cleared  the  curve.  The  car,  in  approaching  the  curve,  ascended 
a  grade,  but  the  surface  of  the  streets  at  the  crossing  could 
be  seen  by  the  gripman  for  one  hundred  or  more  feet  before 
he  reached  it.  There  were  no  obstructions  on  the  streets.  The 
grip-car  was  open  at  both  ends,  but  closed  at  the  sides  for  a 
space  of  about  two  feet  from  the  floor,  and  above  that  there 
were  glass  windows.  The  gripman's  position  placed  him  in 
the  middle  of  the  car. 

The  boy  and  his  sister,  ten  years  of  age,  went  to  a  building 
about  a  block  distant  from  the  crossing,  by  permission  of  their 
mother,  to  gather  kindling-wood.  She  lived  close  to  the  same 
place,  and  says  she  let  them  go  because  she  was  not  able  to 
buy  kindling.  The  children  crossed  over  the  tracks,  from  the 
south  to  the  north  side  of  Ninth  Street,  and  thence  went  east, 
on  the  sidewalk,  to  Grand  Avenue,  and  thence  eastward  across 
that  street,  towards  their  home.  The  car  ran  against  the  boy 
at  a  point  about  thirty-five  or  thirty-seven  feet  east  of  the  west 
curb  of  Grand  Avenue. 

Of  two  witnesses,  who  were  nearly  a  block  distant,  one  of 
them  testified:  "When  I  first  saw  the  boy,  he  was  three  or 
four  feet  from  the  lamp-post  at  the  northwest  corner  of  the 
streets.  He  ran  straight  from  that  point  until  the  car  hit 
him.  It  did  not  seem  to  last  longer  than  the  snap  of  the  fin- 
ger." The  other  witness  says:  "  The  boy  was  trying  to  cross 
the  street;  there  was  a  little  girl  ahead  of  him;  the  last  I  saw 
of  her,  she  was  going."  Mr.  Vincent,  who  was  twenty  or  thirty 
feet  distant,  says  he  first  saw  the  boy  when  near  the  west 
track;  that  he  heard  some  one  having  a  child's  voice  call, 
but  did  not  see  the  little  girl  until  after  the  car  struck  the 
boy.  This  witness  and  another  person,  who  was  in  the  car, 
and  saw  the  boy  when  within  two  feet  of  the  car,  say  he  was 
toddling  along  about  as  a  boy  of  his  age  would  move.  Other 
evidence  shows  that  the  gripman  was  looking  to  the  front; 
that  his  attention  was  called  to  the  presence  of  the  boy,  but 
too  late  to  enable  him  to  stop  the  car  in  time  to  avoid  the  in- 
jury. 

Mr.  Davis  testified  for  the  defendant:  "  I  was  on  the  north 
side  of  the  grip-car,  about  three  seats  from  the  front.  I  saw 
the  girl  and  boy  starting  over  the  crossing;  just  as  we  swung 
up  on  top  of  the  hill,  the  girl  stopped,  and  turned  her  head 
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and  looked  at  us.  As  the  grip-car  came  around  the  curve,  she 
ran  back,  screaming,  and  threw  up  her  hands,  leaving  the 
child  by  himself;  he  went  in  front  of  the  train.  At  the  time 
the  girl  turned  and  ran  back,  she  was  three  or  four  feet  from 
the  track;  the  gripman  then  had  no  time  to  stop  the  car.  I 
first  saw  the  child  when  about  one  step  from  the  sidewalk;  he 
had  a  pail  or  little  bundle  in  his  hand." 

The  gripman  testified:  "  I  saw  the  child  just  as  I  was  about 
to  strike  it;  it  was  not  more  than  a  foot  from  the  car;  I 
stopped  the  car  within  about  six  feet  after  I  saw  the  child." 
On  cross-examination,  he  says:  "  When  I  first  saw  the  child, 
it  was  at  the  lamp-post  on  the  sidewalk.  There  was  a  young 
lady  close  to  him,  a  rod  from  him;  saw  no  children  near  the 
boy.  I  did  not  see  any  little  girl;  I  just  looked  out  and  no- 
ticed everything  was  clear,  and  went  on;  I  did  not  look  any 
more.  The  first  I  knew  the  child  got  across,  and  was  struck. 
Q.  These  grip-cars  have  closed  windows  all  around?  A.  Yes, 
sir.  Q.  Standing  at  the  grip,  you  could  see  this  place,  between 
the  lamp-post  and  where  the  boy  was  hurt?  A.  Yes,  sir.  Q. 
If  you  had  been  looking?  A.  You  could  see  a  part  of  the  way 
there;  you  could  see  it  all  by  stooping  down." 

If  the  defendant's  liability  in  this  case  is  limited  to  want  of 
care  on  the  part  of  its  servants  after  they  saw  the  boy  in  a 
dangerous  situation,  then  the  plaintiff  failed  to  make  out  a 
prima  facie  case.  The  evidence  is  all  to  the  effect  that  the 
gripman  used  all  the  means  at  his  command  to  avoid  the 
calamity,  after  he  knew  the  boy  was  in  danger.  But  the  prin- 
ciple of  law  just  stated  does  not  control  this  case.  The  de- 
fendant is  operating  dangerous  machinery  at  a  rapid  speed  on 
and  along  the  public  streets  of  the  city,  and  must  know,  and 
in  law  is  bound  to  know,  that  men,  women,  and  children  have 
an  equal  right  to  the  use  of  the  highway,  and  will  be  upon  it. 
It  is  the  duty  of  the  defendant's  servants  to  be  on  the  lookout, 
and  to  take  all  reasonable  measures  to  avoid  injuries  to  per- 
sons who  may  be  upon  the  street.  The  duty  to  be  on  the 
watch  is  no  more  than  ordinary  care  under  such  circum- 
stances. The  care  to  be  used,  to  be  ordinary  care,  must  depend 
upon  the  surrounding  circumstances.  Now,  the  evidence  of 
the  gripman  tends  to  show  that  when  he  came  to  the  crossing 
he  rang  his  bell,  looked  out  and  saw  the  way  was  clear,  and 
then  went  on  around  the  curve,  neither  looking  to  the  right 
nor  left.     There  is  other  evidence,  to  the  effect  that  the  boy 

toddled  along  for  a  distance  of  at  least  thirty-five  feet  on  the 
Am.  St.  Kbp.,  Vol.  XVII.  — 38 
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street,  and  in  the  direction  of  the  approaching  car,  after  the 
gripman  saw  him  on  the  sidewalk,  and  the  car  must  have 
traveled  a  much  greater  distance.  Other  persons  saw  the 
boy  and  girl  when  they  started  across  the  street  in  front  of 
the  approaching  car.  Had  the  gripman  cast  an  eye  to  the 
left  when  he  reached  the  curve,  or  whilst  passing  it,  he  would 
doubtless  have  discovered  these  children  in  time  to  have 
avoided  the  injury.  He  says  he  stopped  the  train  in  a  space 
of  six  feet  after  the  grip-car  had  passed  the  curve;  and  if  that 
be  80,  then  there  is  reason  to  believe  that  the  evidence  of  an- 
other witness,  to  the  effect  that  it  could  have  been  stopped  on 
the  curve  in  a  space  of  four  feet,  is  true.  But  assuming  that 
both  estimates  should  be  doubled,  to  approach  accuracy,  still 
the  jury  might  well  have  found,  as  they  did  by  their  answers 
to  interrogatories,  that  the  gripman  could,  by  the  exercise  of 
ordinary  care,  have  seen  the  plaintiff  in  time  to  have  stopped 
the  train  before  plaintiff  was  injured.  It  was  admitted  on  the 
trial  that  this  accident  happened  on  one  of  the  principal 
traveled  streets  in  the  city.  If  we  say  the  jury  should  have 
been  directed  to  find  for  defendant,  then  we  must  hold,  as  a 
matter  of  law,  that  it  was  suflBcient  care  on  the  part  of  the 
gripman,  when  approaching  the  curve,  to  ring  his  bell,  see  that 
the  track  before  him  was  clear,  and  go  ahead  without  there- 
after looking  to  the  right  or  left.  This  we  are  not  prepared 
to  do.  The  question  of  negligence  in  this  case  was  one  of 
fact,  and  our  duty  is  performed  when  we  see  that  there  is 
sufficient  evidence  to  support  the  verdict,  so  far  as  the  de- 
murrer to  the  evidence  is  concerned. 

If  the  child  ran  in  front  of  the  car,  and  the  gripman  was 
free  from  negligence,  then  there  ought  to  be  no  recovery.  This 
proposition  was  placed  before  the  jury  in  very  clear  terms  by 
an  instruction,  given  at  the  request  of  the  defendant,  wherein 
it  is  said  that  before  the  plaintiff  can  recover,  he  must  prove 
that  he  was  injured  in  direct  consequence  of  the  negligence  or 
carelessness  of  the  person  in  charge  of  the  defendant's  car. 

But  it  is  said  there  is  no  evidence  that  the  defendant  was 
operating  the  road  at  the  time  of  the  accident,  and  that  some 
of  the  instructions  are  bad,  because  they  assume  that  it  was 
the  defendant's  car  which  ran  over  the  plaintiff.  No  such 
question  was  mooted  in  the  trial  court.  Besides,  it  may  be 
inferred,  from  the  evidence  of  the  brakeman  and  superintend- 
ent, that  defendant  was  operating  the  road.  But  aside  from 
all  this,  the  answer  says  the  plaintiff's  mother  contributed  to 
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the  injury,  by  placing  him  in  charge  of  a  careless  person,  who 
allowed  plainti£f  "to  get  in  front  of  defendant's  cars  suddenly, 
while  they  were  in  motion,  so  that  the  injury  sufifered  by 
plaintiff  was  inevitable."  The  ownership  of  the  car  and  opera- 
tion of  the  road  by  defendant  are  admitted  facts  in  the  case. 
We  fail  to  discover  any  merit  in  either  of  these  objections. 

The  court,  at  the  request  of  the  plaintiff,  gave  this  instruc- 
tion: "3.  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  negligence  on  the  part  of  the  little  girl,  who  was  with  the 
child  injured,  or  near  him  at  the  time  of  said  injury,  cannot 
aflFect  the  question  of  the  right  of  plaintiff  to  recover  in  this 
case." 

But  refused  to  give  the  following  instruction,  asked  by  the 
defendant:  "2.  If  the  plaintiff's  mother  and  natural  guardian 
permitted  plaintiff  to  go  on  or  near  the  tracks  of  defendant, 
alone,  or  in  charge  of  a  careless  or  incompetent  person,  and 
the  carelessness  and  incompetency  of  such  person  contributed 
directly  to  plaintiff's  injury,  then  the  finding  will  be  for  the 
defendant." 

Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec.  273,  is  cited 
to  show  that  the  court  erred  in  its  ruling  on  both  of  these  in- 
structions. The  substance  of  the  doctrine  there  asserted  is, 
that  where  a  child  of  such  tender  years  as  not  to  possess  the 
discretion  to  avoid  danger  is  permitted  by  its  parents  or  guar- 
dian to  be  in  the  public  highway,  the  negligence  of  the  parent 
or  guardian  will  defeat  a  recovery  in  a  suit  by  the  child.  This 
doctrine  has  been  followed  in  some  of  the  states.  It  is  some- 
times placed  on  the  ground  that  the  parent  is  the  agent  of  the 
child,  and  other  cases  place  it  on  the  ground  of  identity  be- 
tween the  parent  and  child.  It  probably  stands  as  well  on  no 
ground  at  all  as  it  does  on  either  of  them.  The  whole  doc- 
trine has  been  severely  criticised  by  some  of  our  best  text- 
writers,  and  denied  by  many  courts.  This  court,  more  than 
twenty  years  ago,  repudiated  the  doctrine  in  the  case  of  Boland 
V.  Missouri  R.  R.  Co.,  36  Mo.  484.  Says  Wagner,  J.,  for  the 
court:  "  Whilst  the  decision  in  Hartfield  v.  Roper  may  be  sup- 
ported by  the  facts  in  the  case,  as  failing  to  show  such  negli- 
gence as  would  fix  liability  on  the  defendants,  the  reasoning 
of  the  learned  judge  on  infantile  responsibility  is  certainly 
harsh,  and  repugnant  to  justice."  The  court  then  gives  its 
adherence  to  the  contrary  doctrine,  asserted  in  the  leading  case 
of  Robinson  v.  Cone,  22  Vt.  213;  54  Am.  Dec.  67.  This  is  a 
suit  by  the  child  itself,  and  the  negligence  of  the  mother,  if 
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any  there  was,  in  allowing  it  to  go  upon  the  public  streets  un- 
attended by  a  person  of  mature  years,  constitutes  no  defense 
whatever  to  this  action.  In  support  of  this  conclusion  and 
the  former  ruling  of  this  court,  it  is  sufficient  to  cite  1  Shear- 
man and  Redfield  on  Negligence,  4th  ed.,  sec.  78;  Beach  on 
Contributory  Negligence,  sec.  43;  Erie  City  P.  R'y  Co.  v. 
Schuster,  113  Pa.  St.  412;  57  Am.  Rep.  471;  Bellefontaine  etc. 
Ry  Co.  V.  Snyder,  18  Ohio  St.  399;  98  Am.  Dec.  175. 

Even  in  the  case  of  a  suit  by  the  parent  all  the  circum- 
stances are  to  be  taken  into  account,  and  if  the  parent  took  as 
much  care  of  the  child  as  reasonably  prudent  persons  of  the 
same  class  and  in  the  same  situation  in  life  ordinarily  do,  then 
the  parent  is  not  to  be  held  guilty  of  such  negligence  as  will 
defeat  his  action:  1  Shearman  and  Redfield  on  Negligence,  4th 
ed.,  sec.  72;  O'Flaherty  v.  Union  R'y  Co.,  45  Mo.  70;  100  Am. 
Dec.  343;  Friclc  v.  St.  Louis  etc.  R'y  Co.,  75  Mo.  642.  The 
negligence  of  the  parent,  to  defeat  his  or  her  action,  must  be 
the  proximate  cause  of  the  injury:  Isabel  v.  Hannibal  etc. 
R.  R.  Co.,  60  Mo.  475.  Unless  these  principles  of  law  are  ad- 
hered to,  the  poor  of  the  land  will  be  deprived  of  all  benefit  of 
the  public  schools  in  our  cities  which  cannot  be  reached  but  by 
passing  over  and  along  the  public  highways.  But  no  more 
need  be  said  upon  this  subject;  for  this  is  not  a  suit  by  the 
parent  or  guardian. 

Appellant  contends  that  the  court  erred  under  the  modified 
doctrine  stated  in  Stillson  v.  Hannibal  etc.  R.  R.  Co.,  67  Mo. 
671.  There  the  little  girl,  eight  years  old,  was  in  the  actual 
presence  of  the  father.  She  attempted  to  pass  through  a  small 
aperture  between  two  cars  standing  on  a  track,  and  at  a  place 
which  was  not  a  public  crossing,  and  was  injured  by  the  cars 
coming  together.  It  was  held  that  the  negligence  of  the  father 
should  be  imputed  to  the  child  in  a  suit  by  the  child,  inas- 
much as  the  father  was  present  and  pointed  out  the  place  for 
her  to  go  through,  and  she  was  attempting  to  follow  out  his 
directions  when  injured. 

Of  the  cases  there  cited,  that  of  Holly  v.  Boston  O.  L.  Co.,  8 
Gray,  123,  69  Am.  Dec.  233,  was  one  where  the  injury  seems 
to  have  been  caused  from  the  negligent  act  of  the  father.  In 
Waite  v.  Railroad,  96  Eng.  Com.  L.  728,  the  child  was  in  chargo 
of  its  grandmother.  The  case  of  Ohio  &  Miss.  R'y  Co.  v. 
Stratton,  78  111.  88,  is  a  case  where  the  boy,  ten  years  old,  was 
traveling  with  his  father.  The  case  concedes  that  the  negli- 
gence of  the  parent  or  guardian  having  charge  of  a  child  of 
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tender  years  would  not  excuse  the  carrier  from  using  all  the 
means  in  its  power  to  prevent  the  injury,  but  relieves  the  car- 
rier from  liability  for  the  negligence  of  the  parent  when  the 
parent's  negligence  is  the  proximate  cause  of  the  injury.  "  In 
that  event,"  says  the  court  "  it  is  not  the  negligence  of  the  de- 
fendant, but  of  the  party  having  the  control  of  the  child;  and 
if  any  liability  attaches  to  either  party,  it  must  be  to  the 
latter." 

The  girl  in  the  present  case  was,  to  some  extent,  the  protec- 
tor of  the  little  boy,  but  she  was  a  child  only,  herself,  and  it  is 
both  unreasonable  and  inhuman  to  say  that  she  filled  the 
position  of  a  parent  or  guardian.  It  might  as  well  be  said  of 
twin  children  out  of  the  sight  of  the  mother,  that  each  is  the 
responsible  guardian  for  the  other.  If  the  girl  was  to  some 
extent  negligent,  that  would  not  relieve  the  defendant  from 
the  exercise  of  due  care.  The  Stillson  case  does  not  profess 
to  disturb  the  former  ruling  of  this  court,  and,  it  is  believed, 
has  never  been  so  regarded.  It  is,  at  most,  no  more  than  an 
exception  to  a  general  rule,  and  must  stand  on  its  own  pecu- 
liar circumstances,  and  is  wholly  inapplicable  to  the  present 
case.  The  facts  as  in  that  case  stated  would  indicate  that  the 
negligence  of  the  father,  and  not  of  the  defendant,  was  the 
proximate  cause  of  the  injury.  The  court,  in  a  subsequent 
part  of  the  opinion,  after  stating  that  the  question  of  negli- 
gence was  one  for  the  jury,  uses  this  language:  "  But  there 
must  be  some  evidence  on  which  to  base  instructions  to  a  jury. 
After  a  careful  examination  of  the  testimony  in  the  case, 
aided  by  the  maps  in  the  record,  we  have  been  unable  to  con- 
jecture in  what  respect  it  is  claimed  that  there  was  negligence 
on  the  part  of  the  defendant."  There  being  no  negligence  on 
the  part  of  the  defendant,  it  was  no  more  liable  to  an  infant 
than  an  adult;  so  that,  after  all,  the  father's  negligence  was  the 
proximate  cause  of  the  injury.  And  that  case  should  be  re- 
garded as  standing  on  this  ground,  and  no  other. 

It  follows,  from  what  has  been  said,  that  the  court  did  not 
err  in  its  ruling  upon  these  two  instructions.  In  other  instruc- 
tions asked  by  the  defendant,  the  jurors  were  told,  in  clear 
terms,  that,  before  they  could  find  for  plaintiflf,  he  must  prove 
that  he  was  injured  in  direct  consequence  of  the  negligence  of 
the  person  in  charge  of  defendant's  car;  that  if  the  gripman 
was  using  ordinary  care  in  looking  -out  and  attending  to  his 
business,  but  did  not  see  the  plaintiflf  in  time  to  stop  the  car 
before  running  over  him,  then  there  was  no  negligence  on  his 
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part;  and  that  ordinary  care  means  that  degree  of  care  which 
an  ordinarily  prudent  and  careful  person  would  exercise  under 
like  circumstances.  The  plaintiff's  instructions  are  in  accord 
with  those  given  for  defendant,  and  no  substantial  objection  is 
made  to  them.    The  judgment  is  therefore  affirmed. 

Infants  — Negligence.  — Negligence  of  an  infant  as  a  bar  to  a  recovery 
for  personal  injuries,  see  Westbrook  v.  Mobile  <k  0.  R,  R.  Co.,  66  Miss.  560; 
14  Am.  St.  Rep.  5S7,  and  extended  note  590-596. 

Parent  and  Child.  —  The  negligence  of  a  parent  is  no  excuse  for  the 
misuse  or  abuse  of  the  child  by  another:  Westbrook  v.  Mobile  Je  0,  R.  R. 
Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587. 

Geeater  Care  must  be  Exercised  by  Railway  Companies  in  running 
through  populous  towns  than  under  other  circumstances:  Note  to  Cooper  v. 
Lake  Shore  etc.  R'y  Co.,  11  Am.  St.  Rep.  491;  Thompson  v.  Neio  York  et4. 
R.  R.  Co.,  110  N.  Y.  636. 

Street-railroad  Company  has  No  Exclusive  Right  to  the  Use  o» 
ITS  Tracks,  but  simply  a  paramount  right;  and  while  a  person  lawfully  upon 
the  tracks  may  not  carelessly  or  willfully  obstruct  the  cars,  he  is  not  abso- 
lutely bound  to  keep  off  the  tracks,  and  when  injured  by  the  carelessness 
of  the  company,  without  his  own  fault,  he  may  recover  damages  therefor: 
FkckensUin  v.  Dry  Dock  etc.  R.  R.  Co.,  105  N.  Y.  655.  The  car-driver  must 
control  the  car  and  exercise  a  reasonable  degree  of  care  and  watchfulness, 
to  prevent  collisions  and  injury  to  persons  crossing  and  traveling  upon  the 
track:  Brooks  r.  Lincoln  St.  R'y  Co.,  22  Neb.  816. 
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Discharob  07  Fire-works  at  Suitable  Places  is  not  Unlawful,  when 
not  prohibited  by  statute  or  municipal  regulations;  but  the  circumstances 
may  be  such  as  to  make  it  culpable  negligence. 

Shootinq  off  Fire-works  from  Veranda  of  Court-house,  in  the  center  of 
a  public  square  in  a  city,  from  troughs  so  arranged  that  the  rockets 
would  pass  over  the  persons  there  assembled  to  witness  the  display,  is 
not,  in  and  of  itself,  an  unlawful  or  wrongful  act. 

Burden  of  Proof  of  Negligence  is  on  Plaintiff  when.  — When  a  plain- 
tiff 'a  case  is  foiinded  on  negligence,  and  not  upon  intentional  injury,  the 
burden  of  proof  is  upon  him,  throughout  the  trial,  to  prove  it. 

Whether  Fire-works  were  Negligently  Discharged  in  Particular 
Case  is  Question  for  Jury.  —  In  an  action  to  recover  damages  for  the 
negligent  discharge  of  fire-works,  the  question  whether  the  defendants 
exercised  the  care  in  handling  and  discharging  them  that  cautious  and 
prudent  persons  would  have  used  under  like  circumstances  is  to  be  de- 
termined by  the  jury  from  a  consideration  of  a  number  of  particular 
facts;  and  it  is  not  proper,  in  such  a  case,  for  the  court  to  select  some  of 
the  leading  facts,  and  to  declare,  as  a  matter  of  law,  that  such  facts  con- 
■titute  negligence. 
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Evidence  Which  Discloses  Disaster  is  of  Itself  Sufficiext  to  entitle 
the  plaintifif  to  go  to  the  jury,  where  the  defendant  had  oharge  of  instru- 
ments which  were  highly  dangerous.  And  it  is  therefore  error  for  the 
court  to  instruct  the  jury  that  evidence  which  showed  that  fire- works 
were  dangerous,  and  were  discharged  by  the  defendants,  and  that  plain- 
tiff was  injured  thereby,  would  not  alone  authorize  them  to  draw  the  in- 
ference of  want  of  due  care. 

Jury  not  Required  to  Find  Which  Particular  Act  of  Negligencb 
Caused  Inj  ury  when.  —  Where  the  evidence  tends  to  show  that  a  large 
quantity  of  combustible  materials  was  placed  on  the  floor  of  a  narrow 
verandsi,  in  the  windows  opening  onto  it,  and  on  chairs  near  the  windows, 
that  the  defendants  smoked  cigars  during  the  entire  performance,  and 
that  loose  candles  were  found  on  the  floor,  on  fire,  it  is  error  for  the  court 
to  instruct  the  jury  that,  before  finding  for  the  plaintiff,  who  waa  in- 
jured by  the  discharge  of  one  of  the  rockets  on  the  veranda,  they  must 
determine  which  particular  act  of  negligence  occasioned  the  unforeseen 
discharge  of  the  rocket  which  caused  the  injury. 

Pkbsenck  or  Plaintiff  at  Display  of  Fire- works  No  Evidence  of  Con- 
tributory Negligence  when.  —  The  mere  presence  of  the  plaintiff  at  a 
display  of  fire-works,  as  a  spectator,  where  it  does  not  appear  that  he  had 
anything  to  do  with  the  discharge,  does  not  make  him  a  joint  wrong- 
doer, or  render  him  guilty  of  contributory  negligence. 

Action  for  personal  injuries.     The  opinion  states  the  case. 
George  Robertson  and  H.  8.  Priest,  for  the  appellant. 
Q.  B.  Macfarlane,  for  the  respondents. 

Black,  J.  This  is  a  suit  for  damages,  brought  by  the  plain- 
tiff against  the  four  defendants,  who  had  charge  of  and  gave  a 
pyrotechnic  display  in  the  city  of  Mexico  on  the  night  of  the 
11th  of  November,  1884.  The  plaintiff  was  hit  in  the  face 
by  a  sky-rocket,  which  broke  his  cheek-bone  and  destroyed  one 
eye.  There  was  a  verdict  and  judgment  for  defendants,  to  re- 
verse which  the  plaintifif  prosecutes  this  appeal. 

The  petition  states  that  defendants  negligently  selected  the 
veranda  of  the  court-house  for  the  purpose  of  giving  the  dis- 
play; and  that  they  so  carelessly  and  negligently  handled  and 
shot  oflf  the  fire-works,  and  permitted  the  same  to  be  so  negli- 
gently handled  and  shot  ofif,  that  the  plaintifif  was  struck  by 
a  sky-rocket  in  the  charge  of  and  under  their  control. 

From  the  record,  it  appears  various  citizens  of  the  city  of 
Mexico  concluded  to  celebrate  the  result  of  the  Presidential 
election  of  1884.  The  programme  adopted  consisted  of  speak- 
ing, marching  of  political  clubs,  and  a  display  of  fire-works. 
The  plaintifif,  in  company  with  his  club,  went  to  Mexico  in 
the  afternoon  for  the  purpose  of  participating,  and  at  night 
marched  in  the  procession.      He   did  not  contribute  to  the 
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purchase  of  the  fire-works,  and  took  no  hand  in  the  execution 
of  that  part  of  the  programme;  but  he  learned,  from  a  com- 
panion, while  on  the  way,  that  there  was  to  be  such  a  display; 
and  there  is  evidence  from  which  it  may  be  inferred  that  h& 
had  such  knowledge  before  he  started. 

The  defendants  constituted  a  committee  to  take  charge  of 
the  fire-works,  and  they  selected  the  east  veranda  of  the  court- 
house as  the  place  from  which  to  make  the  display.  The 
veranda  is  eight  feet  wide,  fifty  feet  long,  and  is  reached  by 
passing  through  windows  from  the  second  story.  The  court- 
house is  on  the  public  square  in  the  center  of  the  business 
portion  of  the  city.  The  square  is  surrounded  by  streets,  and 
there  are  buildings  from  one  or  two  blocks  to  the  east,  beyond 
which  there  is  an  open  country;  and  it  was  in  this  direction 
that  the  rockets  were  directed  when  fired  from  the  troughs 
placed  on  the  veranda.  The  rockets  contained  from  an  eighth 
to  a  half  pound  of  powder,  and  would  shoot  with  great  speed, 
— almost  that  of  a  gun.  It  is  estimated  that  eight  or  ten 
thousand  persons  were  present  on  the  occasion  in  question. 

The  defendants  stored  the  fire-works  in  a  room  in  the  second 
story  of  the  court-house,  and  took  them  out  on  the  veranda 
from  time  to  time,  as  needed.  They  would  take  out  at  one 
time  a  bundle  of  large  rockets,  from  two  to  four  or  five  boxes 
of  darts,  or  small  rockets,  and  a  quantity  of  Roman  candles. 
The  candles  were  placed  in  chairs  and  in  the  windows,  and 
the  darts,  or  small  rockets,  were  kept  in  the  boxes,  but  were 
placed  on  the  floor,  next  the  wall  of  the  building.  The 
rockets,  when  fired  from  the  troughs,  threw  back  sparks  of 
fire  on  the  floor,  covering  a  circle  of  two,  three,  or  four  feet. 
One  witness  says:  "I  will  not  say  they  did  not  go  back  as  far 
as  the  wall  of  the  court-house,  nor  to  the  fire-works  that  were 
on  the  floor."  Towards  the  close  of  the  exhibition,  a  bunch 
of  candles  was  discovered  on  fire  on  the  floor  of  the  veranda,. 
whirling  around  and  throwing  out  balls  of  fire  in  every  direc- 
tion; these  balls  of  fire  came  in  contact  with  the  rockets  and 
darts,  causing  a  conflagration,  and  the  defendants  retreated 
into  the  court-house.  Several  witnesses  say  they  saw  the 
sky-rocket  which  hit  the  plaintifi"  leave  the  veranda  just  as 
they  saw  the  blaze  begin  at  that  place.  The  plaintifl"  was  on 
the  street,  and  about  two  hundred  feet  from  the  court-house, 
when  hit.  The  defendants  used  lighted  cigars  to  ignite  the 
fire-works,  and  nothing  else. 

The  evidence  of  the  defendants  tended  to  show  that  the 
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unexploded  fire-works  were  placed  away  from  the  ends  of  the 
troughs.  They  do  not  know  how  the  candles  got  on  the  floor, 
nor  how  they  were  ignited.  Some  other  persons  were  on  the 
veranda,  against  the  orders  of  the  defendants,  and  some  were 
there,  or  in  the  windows,  by  their  consent. 

1.  The  first  question  presented  is,  whether  the  display  of 
these  fire-works  was  of  itself  an  unlawful  act.  In  ConUin  v. 
Thompson,  29  Barb.  218,  a  boy,  on  the  Fourth  of  July,  ex- 
ploded a  fire-cracker  under  the  plaintiflF's  horse,  while  he  was 
traveling  upon  the  streets  in  a  city,  whereby  the  horse  was 
frightened  and  died.  The  act,  it  is  said,  was  wrongful,  and 
the  party  committing  it  assumed  the  responsibility  of  all 
the  bad  consequences  which  ensued.  In  Jenne  v.  Sutton^  43 
N.  J.  L.  257,  39  Am.  Rep.  578,  the  plaintiff  was  hurt  by  the 
explosion  of  a  bomb,  fired  in  the  street  of  a  city  to  signal  the 
meeting  of  a  political  club;  and  it  was  said  that  the  use  of  a 
street  for  such  a  purpose  was  illegal,  and  per  se  constituted  a 
public  nuisance,  and  that  all  persons  concerned  in  doing  the 
act,  or  who  caused  it  to  be  done,  were  liable  for  all  damages 
proximately  resulting  therefrom.  Judge  Cooley,  in  his  trea- 
tise on  torts,  citing  these  and  other  authorities,  lays  down  the 
law  in  these  words:  "When  one  makes  use  of  loaded  weapons, 
he  is  responsible  only  as  he  might  be  for  any  negligent  han- 
dling of  dangerous  machinery;  that  is  to  say,  for  a  care  pro- 
portionate to  the  danger  of  injury  from  it.  The  firing  of  guns 
for  sport  or  exercise  is  not  unlawful,  if  suitable  place  is  chosen 
for  the  purpose;  but  in  the  streets  of  a  city,  or  in  any  place 
where  many  persons  are  congregated,  it  might  be  negligence 
in  itself":  Cooley  on  Torts,  2d  ed.,  705. 

The  discharge  of  fire-works  at  suitable  places,  when  not  pro- 
hibited by  statute  or  municipal  regulations,  cannot  be  said  to 
be  unlawful;  but  the  circumstances  may  be  such  as  to  make 
the  act  of  discharging  an  explosive  culpable  negligence.  In 
this  case,  these  facts  are  clear  and  undisputed:  The  fire- works 
were  not  displayed  in  the  streets,  but  from  the  court-house,  in 
the  center  of  the  public  square.  The  defendants  so  arranged 
the  troughs  that  the  rockets  would  pass  over  the  assembled 
people.  The  persons  assembled,  the  plaintifi"  included,  were 
there  for  the  very  purpose  of  witnessing  this  display.  Under 
Uiese  circumstances,  it  cannot  be  said  that  shooting  off  the 
fire-works  was,  in  and  of  itself,  an  unlawful  or  wrongful  act. 
The  case  is  quite  unlike  those  which  have  been  cited  from  29 
Barbour  and  43  New  Jersey  Law. 
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2.  The  plaintiff's  eighth  refused  instruction,  in  substance, 
states  that  if  plaintiff  was  struck  with  a  sky-rocket  fired  off 
by  the  explosion  of  rockets,  darts,  and  candles  in  the  control 
of  the  defendants,  then  it  devolves  upon  the  defendants  to 
show  how  such  explosion  occurred;  that  it  occurred  through 
no  act  of  theirs;  and  that  no  precaution  on  their  part  would 
have  prevented  it.  And  unless  the  defendants  do  so  show,  the 
verdict  must  be  for  the  plaintiff. 

In  support  of  this  instruction,  we  are  cited  to  Morgan  v.  Cox^ 
22  Mo.  373;  66  Am.  Dec.  623;  and  Conway  v.  Reed,  66  Mo.  346; 
27  Am.  Rep.  354.  The  first  was  a  suit  for  negligent  shooting 
of  the  plaintiff's  slave,  and  the  only  question  in  the  case  was 
as  to  the  fact  of  negligence.  The  court,  after  disposing  of  the 
case  on  that  ground,  which  aflfirmed  the  judgment,  goes  on  to 
say  that  the  facts  of  the  case  would  have  supported  an  action 
of  trespass  vi  et  armis;  and  that  in  all  such  cases,  when  the 
injury  is  proved  to  be  inflicted  by  the  defendant,  the  case  is 
made  out,  and  the  defendant  must  show  that  the  injury  done 
was  inevitable.  The  other  case  was  one  for  the  alleged  un- 
lawful and  wrongful  shooting  of  the  plaintiff;  and  it  was  then 
said:  "This  action,  as  far  as  appears  from  the  petition,  is  for 
an  intentional  trespass,  and  when  the  injury  is  proved  to  have 
been  inflicted  by  defendant,  and  nothing  more,  the  case  is 
made  out,  and  the  defendant  must  prove  that  he  was  not 
chargeable  with  negligence  as  an  exoneration." 

There  are  cases  where  the  evidence  which  shows  an  injury 
inflicted  by  the  defendant  is  sufficient  of  itself  to  make  out  a 
case  entitling  the  plaintiff  to  go  to  the  jury;  but  it  cannot  be 
said  the  burden  of  proof  is  on  the  defendant  in  all  cases  of 
trespass  vi  et  armis,  when  the  injury  is  shown  to  have  been 
inflicted  by  the  defendant.  Speaking  of  a  battery,  Greenleaf 
says:  "And  here,  also,  the  plaintiff  must  come  prepared  with 
evidence  to  show,  either  that  the  intention  was  unlawful, 
or  that  the  defendant  was  in  fault;  for  if  the  injury  was  un- 
avoidable, and  the  conduct  of  the  defendant  was  free  from 
blame,  he  will  not  be  liable":  2  Greenl.  Ev.,  sec.  85.  This 
statement  of  the  law  is  approved  in  Paxton  v.  Boyer,  67  111. 
132,  16  Am.  Rep.  615,  and  in  Brown  v.  Kendall,  6  Gush.  292. 
The  case  last  cited  was  an  action  of  trespass  for  an  assault 
and  battery.  The  defendant,  with  a  stick,  attempted  to  sepa- 
rate two  dogs  that  were  fighting,  and  in  raising  the  stick  over 
his  shoulder,  he  accidentally  hit  the  plaintiff  in  the  eye,  in- 
flicting a  severe  injury.     Shaw,  C.  J.,  speaking  for  the  court, 
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said:  "If  the  act  of  hitting  the  plaintiff  was  unintentional  on 
the  part  of  the  defendant,  and  done  in  the  doing  of  a  lawful 
act,  then  the  defendant  was  not  liable,  unless  it  was  done  in 
the  want  of  exercise  of  due  care,  adapted  to  the  exigency  of 
the  case;  and  therefore  such  want  of  due  care  became  part 
of  the  plaintiff's  case,  and  the  burden  of  proof  was  on  the 
plaintiff  to  establish  it."  Where  the  injury  is  unintentional, 
and  is  inflicted  in  the  doing  of  a  lawful  act,  there  can  be  no 
recovery,  either  in  trespass,  or  trespass  on  the  case,  except  by 
showing  negligence  on  the  part  of  the  defendant;  and  the  bur- 
den of  proof  in  either  form  of  action,  in  such  a  case,  is  upon 
the  plaintiff.  The  question  whether  the  injury  was  direct  and 
immediate,  or  consequential,  is  one  which  affects  the  form  of 
the  pleading,  but  not  the  burden  of  proof:  Morris  v.  Piatt,  32 
Conn.  75. 

Under  our  practice  act,  the  petition  simply  states  the  facts 
constituting  the  cause  of  action;  but  this  does  not,  of  course, 
alter  the  rules  of  evidence.  In  the  present  case  the  plaintiff's 
own  evidence  shows  that  the  defendants  were  engaged  in  a 
lawful  business;  and  it  shows,  beyond  all  question,  that  the 
injury  was  accidental,  that  is  to  say,  it  was  unintentional,  and 
to  make  the  defendants  liable,  it  must  appear  that  they  failed 
to  use  due  care  in  handling  the  explosives.  The  plaintiff's 
case,  both  on  the  pleadings  and  on  his  evidence,  is  founded  on 
negligence,  and  the  burden  of  proof  is  upon  him,  throughout 
the  trial,  to  prove  it. 

3.  In  other  of  plaintiff's  refused  instructions,  he  selects  out 
some  of  the  leading  facts,  and  asks  the  court  to  declare,  as  a 
matter  of  law,  that  such  facts  constitute  negligence.  In  giv- 
ing such  an  instruction,  all  the  other  evidence  must  be  viewed 
in  its  most  favorable  light  for  defendants;  and  it  must  appear, 
in  spite  of  the  other  evidence  thus  viewed,  that  the  defendants 
were  negligent,  and  the  inference  of  negligence  must  be  a  ne- 
cessary one,  and  there  must  be  no  room  for  a  difference  of 
opinion  among  fair-minded  persons.  Applying  this  rule,  the 
instructions  of  the  character  before  named  were  properly  re- 
fused. 

Persons  who  take  upon  themselves  the  business  of  explod- 
ing fire-works  must  exercise  great  care.  The  care  must  be  pro- 
portioned to  the  dangerous  character  of  the  explosives  used 
and  the  danger  to  be  apprehended  from  the  use  of  them.  The 
real  question  in  this  case  is,  whether  the  defendants  used  that 
care  in  handling  and  discharging  the  explosives  that  cautious 
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and  prudent  persons  would  have  used  under  like  circum- 
Btances.  While  there  is  an  abundance  of  evidence  tending  to 
show  the  want  of  such  care,  still,  the  conclusion  must  be  drawn 
from  a  mass  of  details,  and  the  question  is  one  for  the  jury  to 
decide. 

4.  The  first  instruction  given  on  behalf  of  the  defendants, 
after  reciting  a  number  of  immaterial  matters,  proceeds  to  say: 
"  Then  the  mere  facts  that  said  fire-works  were  discharged  by 
the  defendants,  and  that  they  were  of  a  dangerous  character, 
and  that  plaintiff  was  injured  thereby,  are  not  sufficient  to 
entitle  plaintiff  to  recover;  but  he  must  go  further,  and  show, 
to  the  reasonable  satisfaction  of  the  jury,  that  defendants  were 
guilty  of  that  want  of  care  inconsistent  with  the  handling  of 
the  goods  they  had  charge  of,  and  plaintiff's  injuries  resulted 
therefrom." 

Abbott,  in  his  treatise  on  trial  evidence,  at  page  584,  with 
the  citation  of  a  number  of  cases,  says:  "  It  is  enough  for  the 
plaintifi*  to  raise  a  fair  presumption  of  negligence.  Probability 
is  sufficient  to  go  to  the  jury.  If  defendant  had  charge  or  con- 
trol of  the  instrument  of  disaster,  and  if  it  was  highly  danger- 
ous, or  if  he  owed  a  special  duty  of  care  to  one  in  the  position 
of  plaintiff,  the  disaster  is  evidence  of  negligence,  sufficient  to 
go  to  the  jury,  unless  the  circumstances  indicate  some  cause 
consistent  with  due  care  on  defendant's  part."  The  defend- 
ants in  this  case  had  charge  of  instruments  which  were  highly 
dangerous,  and  the  evidence  which  disclosed  the  disaster  was 
of  itself  sufficient  to  entitle  the  plaintiff  to  go  to  the  jury.  It 
may  be  true,  in  an  abstract  sense,  that  the  facts  stated  in  the 
instruction  would  not  authorize  a  verdict  for  the  plaintiff;  but 
the  jury  must  have  understood  the  instruction  to  mean  that 
the  evidence  which  showed  that  the  fire-works  were  dangerous, 
and  were  discharged  by  defendants,  and  that  plaintiff  was 
injured  thereby,  would  not  alone  authorize  them  to  draw  the 
inference  of  want  of  due  care.  We  are  of  the  opinion  such 
facts  would  have  entitled  the  plaintiff  to  go  to  the  jury.  The 
instruction  should  be  refused. 

The  court,  at  the  request  of  the  defendants,  gave  the  follow-^ 
ing  instruction:  "2.  The  court  instructs  the  jury  that  they 
cannot  lawfully  resort  to  guess  or  conjecture  in  determin- 
ing what  caused  the  sky-rocket  to  be  ignited  and  discharged 
in  the  direction  of  the  plaintiff,  and  unless  the  evidence 
proves,  to  the  reasonable  satisfaction  of  the  jurj',  what  caused 
it  to  be  so  ignited  and  discharged,  and  that  such  cause  wa& 
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the  result  of  negligence  or  carelessness  on  the  part  of  the 
defendants,  the  plaintiff  cannot  recover  any  damages." 

The  evidence  tends  to  show  that  a  large  quantity  of  the 
combustible  material  was  placed  on  the  floor  of  the  narrow 
veranda,  in  the  windows,  and  in  chairs;  that  defendants 
smoked  cigars  during  the  entire  performance;  and  that  loose 
candles  were  found  on  the  floor,  on  fire.  The  jury  might  well 
infer  that  defendants  were  negligent  in  all  of  these  respects, 
and  that  some  one  of  these  negligent  acts  caused  the  explosion, 
without  being  able  to  point  out  which  one  it  was.  It  was  not 
necessary  to  a  verdict  for  the  plaintifl"  that  the  jury  should 
settle  in  their  minds  which  particular  negligent  act  caused  the 
conflagration.  It  is  enough  to  know  that  the  rocket  which 
caused  the  injury  was  put  in  motion  by  reason  of  the  care- 
lessness of  the  defendants  in  handling  or  shooting  ofl"  the  fire- 
works. Under  the  circumstances  of  this  case,  this  instruc- 
tion is  not  a  fair  presentation  of  the  law.  The  defendants' 
fourth  instruction  is  of  a  like  character,  and  should  be 
refused. 

There  seems  to  have  been  an  eflfbrt  on  the  part  of  the 
plaintiff"  to  get  the  court  to  direct  a  verdict  for  him;  and  on 
the  other  hand,  the  defendants  endeavored  to  procure  a  ver- 
dict, by  cutting  the  evidence  up  into  pieces.  We  do  not  ap- 
prove of  either  theory.  It  is  unnecessary  to  review  the  in- 
structions in  detail.  We  have  said  enough  to  show  upon 
what  theory  the  case  should  be  tried. 

5.  There  is  no  evidence  showing  or  tending  to  show  that 
the  plaiiitifi'  was  a  joint  wrong-doer.  He  took  no  part  in  and 
had  nothing  to  do  with  the  display  of  the  fire-works.  The 
fact  that  he  was  present  at  the  display  does  not  show,  nor 
does  it  tend  to  show,  contributory  negligence:  Fisk  v.  Wait, 
104  Mass.  71;  Bradley  v.  Andrews,  51  Vt.  630.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


Negligbnce  —  BuRDBN  OF  Proov.  — The  burden  of  proving  negligence  ia 
npon  him  who  alleges  it:  Blanchard  v.  Lake  Shore  etc.  R'y  Co.,  126  111.  416; 
9  Am.  St.  Rep.  630,  and  note;  Chealey  v.  Misaisaippi  etc.  Boom  Co.,  39  Minn. 
84;  Wallaces.  Western  N.  C.  R.  B.  Co.,  104  N.  C.  442;  Brown  v.  Sullivan,  71 
Tex.  470;  San  Antonio  etc.  B'y  Co.  v.  Bennett,  76  Tex.  152. 

Negligence  —  Question  for  Whom.  —  Where  there  ia  a  conflict  of  evi- 
dence, the  question  of  negligence  is  for  the  jury:  Tetherow  v.  St.  Joseph  etc. 
R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617,  and  note;  Denver  etc.  R.  R.  Co.  v. 
Wihon,  12  Col.  20;  Fiskx  v.  The  Forsythe  etc.  Co.,  67  Conn.  118;  Michigan 
CUy  V.  BoeckJing,  122  Ind.  39;  Chicago  etc.  R.  R.  Co.  v.  Adler,  129  111.  335; 
Chicago  etc    R'y  Co.  v.  Lane,  130  111.    117;    Wighi  etc.  Co.  v.   Poczekai,  130 
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HI.  139;  LouismRe  tte.  R.  B.  Co.  v,  Mitchell,  87  Ky.  327;  Smith  v.  Tmmuhip 
of  Sherwood,  62  Mich.  159;  Post  v.  Express  Co.,  76  Mich.  574;  Alexander  r. 
Big  Rapids,  70  Mich.  224;  Flater  v.  Fey,  70  Mich.  644;  Ashton  v.  City  R'jf 
Co.,  78  Mich.  587;  Canfield  v.  Chicago  etc  R'y  Co.,  78  Mich.  356;  Rogers  r. 
Railroad  Co.,  31  S.  C.  379;  Cfulf  etc.  R'y  Co.  v.  Compton,  75  Tex.  667;  and  so, 
also,  is  contributory  negligence  a  qnestion  for  the  jury:  Central  etc.  Banking 
Co.  V.  Miles,  88  Ala.  257;  Lord  t.  Pueblo  etc  Co.,  12  Col.  390;  Mobile  etc 
R.  R.  Co.  V.  Davis,  130  111.  146;  Howland  y.  Union  St.  R'y  Co.,  150  Maaa.  86; 
Luke  y.  Wheat  Mining  Co.,  71  Mich.  364;  Rajnoioski  y.  Railroad  Co.,  14k  Mich. 
21;  Brown  v.  Hannibal  etc  R'y  Co.,  99  Mo.  310;  Wdl  v.  Dry  Dock  etc  R'y  Co.^ 
119  N.  y.  147;  Feeny  v.  Long  Island  R.  R.  Co.,  116  N.  Y.  375;  Austin  y.  RUz, 
72  Tex.  392;  Artusy  v.  Missouri  P.  R'y  Co.,  73  Tex.  191;  Al^)ot  y.  Dwinell, 
74  Wis.  514.  But  where  there  ia  no  conflict  of  evidence,  the  court  may 
direct  the  verdict:  Dutm  t.  Oast  Ave  etc  R'y  Co.,  98  Mo.  653. 
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Lkass  tor  Mork  than  a  Year — Statute  or  Frauds.  —Oral  AaRESHBirr 
between  two  persons  that  one  of  them  shall  take  a  lease  of  property  for 
five  years,  and  that  both  shall  occupy  it  during  such  term,  and  each  shall 
pay  one  half  of  the  rent,  is  void  by  the  statute  of  frauds;  and  if  the  one 
who  agrees  to  take  such  lease  does  so,  and  becomes  liable  for  rents  for 
the  full  period  specified  therein,  he  nevertheless  can  recover  from  the 
other  only  for  such  time  as  he  actually  shares  in  the  occupancy  of  the 
leased  premises. 

Iv  A  Lease  is  Void  under  the  Statute  or  Frauds  because  for  Mori 
THAN  One  Year,  and  not  in  writing,  but  possession  is  taken  thereun> 
der,  no  yeuly  tenancy  is  thereby  created,  and  the  tenant,  on  abandoning 
possession,  is  not  thereafter  answerable  for  rents. 

Lkase.  —  Parol  Agreement  for  a  Term  of  Years  is  not  Effectual  to 
Create  a  Tenancy  for  One  Year;  but  if  the  tenant  takes  possession,  a 
tenancy  for  a  year  may  be  inferred,  if  there  is  anything  to  show  that  such 
tenancy  is  within  the  intent  of  the  parties,  as  where  there  is  a  payment 
and  receipt  of  an  installment  or  aliquot  part  of  an  annual  rent. 

Parol  Lease  for  More  than  One  Year  is  not  Effectual  to  Vest  Ant 
Term  Whatever  in  the  lessee,  and  when  he  comes  into  possession  under 
it  with  the  consent  of  the  lessor,  without  any  further  agreement,  he  is  a 
tenant  at  will  merely,  subject  to  liability  to  pay  at  the  rate  of  the  stipu* 
lated  rent  as  for  use  and  occupation.  This  tenancy  at  will  can  be  con* 
verted  into  a  yearly  tenancy  only  by  a  new  contract,  which,  however, 
may  be  inferred  from  circumstances,  when  they  permit  it. 

Charles  B.  Wheeler,  for  the  appellant. 

Quinhy  and  Meads,  for  the  respondent. 

Bradley,  J.  The  action  was  brought  to  recover  the  pro- 
ceeds of  the  sale  made  by  the  defendant  of  the  plaintiflf's 
goods.     The  defendant  admits  his  liability  to  account  to  the 
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plaintiff  for  the  proceeds  of  such  sale,  and  alleges  several 
matters  by  way  of  counterclaim,  which  will  be  referred  to  so 
far  as  is  essential  to  the  determination  of  the  questions  pre- 
sented for  consideration  on  this  review.  The  trial  court  found 
that  on  March  13,  1882,  by  an  agreement  of  lease,  in  writing, 
under  seal,  made  by  Catharine  Dickman  and  defendant,  she 
leased  to  him  a  dwelling-house  for  the  term  of  five  years  from 
May  1,  1882,  at  the  annual  rent  of  $450  for  the  first  year,  and 
$500  for  each  subsequent  year,  payable  in  monthly  install- 
ments, in  advance,  which  the  defendant  undertook  to  pay; 
that  the  defendant  took  such  lease  at  the  verbal  instance  and 
at  the  request  of  the  plaintiff,  and  upon  the  unwritten  under- 
standing and  agreement  that  they  should  jointly  use  and  oc- 
cupy the  dwelling-house  during  the  term  mentioned  in  the 
lease,  and  that  the  plaintiff  should  pay  to  the  defendant  half 
the  rent;  that  the  defendant  and  plaintiff  went  into  the  pos- 
session of  the  house  in  May,  1882,  and  jointly  occupied  it 
until  in  November  following,  when  the  plaintiff  quit  the  house, 
and  has  not  since  then  occupied  any  portion  of  it;  that  the 
defendant  has  paid  the  monthly  installments  of  rent  as  they 
fell  due,  and  that  plaintiff  has  paid  nothing  to  the  defendant 
on  account  of  the  rent.  The  court  allowed  to  the  defendant, 
against  the  plaintiff,  a  sum  equal  to  one  half  the  rent  for  the 
period  of  the  joint  occupancy,  six  and  a  half  months. 

And  upon  exception  to  the  conclusion  of  the  court,  that  tho 
plaintiff  was  entitled  to  recover  the  amount  for  which  judg- 
ment was  directed,  arises  the  question  whether  the  defendant 
was  entitled  to  the  allowance  of  a  greater  amount  against  the 
plaintiff  than  that  given  by  the  court  on  account  of  the  rent. 
The  contention  of  the  defendant's  counsel  is:  1.  That  the 
plaintiff  became  liable  to  pay  the  defendant  one  half  the  rent, 
which  the  latter  undertook,  by  the  lease,  to  pay  as  the  install- 
ments should  become  due;  2.  That  if  not  so,  the  plaintiff  be- 
came a  yearly  tenant,  and  was  liable  to  the  defendant  for  one 
half  the  amount  of  the  rent  for  one  year. 

The  plaintiff,  not  being  a  party  to  the  lease,  assumed  no 
legal  obligation  to  pay  rent  for  the  term,  as  a  lease  for  more 
than  one  year  not  in  writing  was  void:  2  R.  S.,  p.  135,  sees. 
6,  8,  The  agreement  between  the  parties,  and  under  which  the 
plaintiff  entered  into  joint  ocgupancy  with  the  defendant, 
being  void,  gave  to  the  plaintiff  no  right,  and  imposed  upon  the 
defendant  no  obligation,  to  permit  him  to  go  into  or  remain  in 
possession  of  any  portion  of  the  house;  and  unless  he  became 
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a  yearly  tenant,  his  liability  was  for  use  and  occupation  for 
the  time  only  which  he  occupied:  Thomas  v.  Nelson,  69  N.  Y. 
118. 

The  mere  fact  that  a  person  goes  into  possession  under  a 
lease  void  because  for  a  longer  term  than  one  year  does  not 
create  a  yearly  tenancy.  If  he  remains  in  possession,  with  the 
consent  of  the  landlord,  for  more  than  one  year,  under  circum- 
stances permitting  the  inference  of  his  tenancy  from  year  to 
year,  the  latter  could  treat  him  as  such,  and  the  tenant  could 
not  relieve  himself  from  liability  for  rent  up  to  the  end  of  the 
current  year.  And  the  terms  of  the  lease  void  as  to  duration 
of  term  would  control  in  respect  to  the  rent:  Coudert  v.  Cohn, 
118  N.  Y.  309;  16  Am.  St.  Rep.  761.  The  parol  agreement 
for  five  years  was  not  effectual  to  create  a  tenancy  for  one 
year.  Nor  did  the  mere  fact  that  the  plaintiff  went  into  pos- 
session have  that  effect.  He  remained  in  occupation  a  part 
of  one  year  only,  and  the  creation  of  a  tenancy  for  a  year  was 
dependent  upon  something  further.  While  it  is  not  required 
that  a  new  contract  be  made  in  express  terms,  there  must  be 
something  from  which  it  may  be  inferred, — something  which 
tends  to  show  that  it  is  within  the  intention  of  the  parties. 
The  payment  and  receipt  of  an  installment  or  aliquot  part  of 
the  annual  rent  is  evidence  of  such  understanding,  and  goes 
in  support  of  a  yearly  tenancy;  and  without  explanation  to 
the  contrary,  it  is  controlling  evidence  for  that  purpose:  Cox 
V.  Bent,  5  Bing.  185;  Bishop  v.  Howard,  2  Barn.  &  C.  100; 
Braythwayte  v.  Hitchcock,  10  Mees.  &  W.  494;  Mann  v.  Love- 
joy,  Ryan  &  M.  355;  Thomas  v.  Packer,  1  Hurl.  &  N.  672; 
Doe  V.  Crago,  6  Com.  B.  90. 

While  there  may  appear  to  have  been  some  confusion  in  the 
cases  in  this  state  upon  the  subject,  this  doctrine  has  been 
more  recently  recognized:  Reeder  v.  Sayre,  70  N.  Y.  184;  26 
Am.  Rep.  567;  Laughran  v.  Smith,  75  N.  Y.  209. 

In  the  cases  last  cited,  the  tenants  had  been  in  possession 
more  than  a  year  when  the  question  arose;  but  having  gone 
into  occupancy  under  an  invalid  lease,  their  yearly  tenancy 
was  held  dependent  upon  a  new  contract,  which  might  be 
implied  from  the  payment  and  acceptance  of  rent,  and  when 
once  created,  could  be  terminated  by  neither  party  without  the 
consent  of  the  other,  only  at  the  end  of  the  year.  The  con- 
tention, therefore,  that,  by  force  of  the  original  agreement  be- 
tween the  parties,  aided  by  the  fact  that  the  plaintiff  went  into 
the  possession  with  the  consent  of  the  defendant,  a  tenancy 
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from  year  to  year  was  created,  is  not  so,  and  this  is  not  alone 
BuflScient  to  support  an  inference  of  the  new  contract  requisite 
to  create  a  yearly  tenancy.  The  plaintiff  paid  no  rent,  nor 
while  he  was  in  possession  was  any  request  of  or  promise  by 
him  made  to  pay  any.  He  simply  went  in  under  the  original 
void  agreement,  and  left  within  the  year.  There  was  no  evi- 
dence to  require  the  conclusion  of  the  trial  court  that  the 
plaintiflf  had  assumed  any  relation  to  the  premises  which 
charged  him  with  liability,  other  than  for  use  and  occupation 
during  the  time  he  remained  in  possession.  The  defendant's 
counsel,  to  support  his  proposition  that  the  entry  by  the  plain- 
tifiF,  with  the  consent  of  the  defendant,  made  him  a  yearly 
tenant,  cites  Craske  v.  Christian  U.  P.  Co.,  17  Hun,  819,  where 
it  was  remarked  that  a  parol  lease  for  a  longer  term  than  one 
year  "operated  so  as  to  create  a  tenancy  from  year  to  year." 

If  that  was  intended  by  the  learned  justice  as  a  suggestion 
that  such  a  void  lease  operated  as  a  demise  for  one  year,  it  is 
not  in  harmony  with  the  view  of  the  court  in  Laughran  v. 
Smith,  75  N.  Y.  209.  That  remark  in  the  Craske  case  was  not  es- 
sential to  the  determination  there  made,  as  rent  was  in  fact  paid 
for  a  portion  of  the  term,  nor  can  it  be  assumed  that  it  was 
intended  to  have  the  import  sought  to  be  given  to  it.  It  must 
be  assumed,  upon  authority  and  reason,  that  a  parol  lease  for 
more  than  one  year  is  ineffectual  to  vest  anj-^  term  whatever 
in  the  lessee  named,  and  that  when  he  goes  into  possession 
under  it,  with  the  consent  of  the  lessor,  without  any  further 
agreement,  he  is  a  tenant  at  will  merely,  subject  to  liability  to 
pay,  at  the  rate  of  the  stipulated  rent,  as  for  use  and  occupation: 
Barlow  v.  Wainwright,  22  Vt.  88;  52  Am.  Dec.  79.  This  may 
be  converted  into  a  yearly  tenancy  by  a  new  contract,  which 
may  be  implied  from  circumstances,  when  they  permit  it. 
While  the  mere  entry  with  consent  will  not  alone  justify  it,  a 
promise  to  pay,  and  a  purpose  manifested  to  accept,  a  portion 
of  the  annual  rent  provided  for  by  the  agreement  may,  as  evi- 
dence, go  in  support  of  such  a  new  contract.  There  was  no 
such  evidence  in  this  case.  The  promise  of  the  plaintiff  to  pay 
one  half  the  rent  was  made  preliminarily  to  his  entry,  and  was 
part  of  and  not  distinguishable  from  the  parol  agreement  with 
the  defendant  to  occupy  for  five  years,  and  pay  one  half  the 
rent  for  that  term.  There  does  not  seem  to  have  been  any 
evidence  to  require  the  conclusion  that  any  other  than  such 
void  agreement  was  made  between  the  parties,  or  that  the 
plaintiff  became  other  than  a  mere  tenant  at  will  of  the  de- 
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fend  ant:  1  Woodfall  on  Landlord  and  Tenant,  Ist  Am.  ed.  from 
13th  Eng.  ed.,  221. 

The  other  cases  cited  by  the  defendant's  counsel  do  not  sup- 
port the  proposition  asserted  by  him.  There  is  no  opportunity, 
upon  the  facts  found,  or  upon  any  which  the  evidence  required 
to  be  found,  to  hold  that  the  defendant  took  and  held  the  lease 
as  trustee  for  the  plaintifif  as  to  a  portion  of  the  demised  prem- 
ises, or  that  a  relation  was  assumed  by  the  plaintifif  to  the  lease 
between  the  lessor  and  the  defendant,  which  legally  charged 
him  with  liability  to  the  latter  for  moneys  paid  by  him  pur- 
suant to  it.  The  parol  agreement  between  them  was  void,  and 
inefiTectual  for  any  such  purpose. 

The  judgment  should  be  afl&rmed. 

Landlord  AND  Tenant — Leask  for  More  than  One  Year — Statute 
OF  Frauds.  — A  lease  for  more  than  one  year  must  be  made  in  the  manner 
prescribed  by  the  statute:  Coudert  v.  Cohn,  118  N.  Y.  309;  16  Am.  St.  Rep. 
761,  and  note  764,  765. 

Landlord  and  Tenant  —  Statute  of  Frauds.  — As  to  the  efifect  of  parol 
leases  for  a  period  of  more  than  one  year,  see  extended  note  to  Wallace  v. 
Scoggins,  post,  p.  752.  The  principal  case  is  difficult  to  reconcile  with  the 
expressions  of  the  court  in  Coudert  v.  Cohn,  supra,  with  reference  to  the 
effect  of  a  parol  lease  in  creating  a  tenancy  for  a  year. 


DwiNBLLB   V.  New  York  Central  and  Hudson 
KiVER  Kailroad  Company, 

[120  New  York,  117.] 
Carriers.  —  While  the  Performance  of  the  Duties  of  a  Carrier  of 

Passengers  is  Temporarily  SujsFknded  until  it  can  make  arrange- 
ments to  overcome  a  difficulty,  occasioned  by  a  washout  of  its  road-bed, 
its  passengers  continue  entitled  to  all  of  the  rights  which  pertain  to  pas- 
sengers on  a  train  moving  towards  the  point  of  destination  stipulated  for 
in  the  contract  of  the  carrier. 

Carrier's  Duty  to  PRorEcrr  Passengers.  —  Among  the  obligations  which 
a  carrier  assumes  is  that  of  protecting  its  passengers  against  any  injury 
from  the  negligence  or  willful  miscondut  of  its  servants,  and  of  their 
fellow-passengers  and  strangers,  so  far  as  practicable,  and  to  provide 
them  with  the  usual  accommodations  and  any  information  and  facili- 
ties necessary  for  the  full  performance  of  the  contract  oa  the  part  of 
carrier. 

Carriers.  —  Porter  of  Sleeping  or  Drawing-room  Car  is  a  Servant 
of  the  Railroad  Company,  for  whose  misconduct  it  is  answerable, 
though  it  does  not  own  such  car,  nor  hire  nor  pay  such  porter,  if  the  car 
is  run  on  its  road  under  a  contract  between  it  and  the  sleeping-car  com- 
pany which  required  that  the  servants  employed  by  the  latter  should  be 
acceptable  to  the  railroad  company. 
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OAEKiERa.  — Persons  in  Charge  of  a  Drawing-room  or  Sleeping  Cak 
are  to  be  regarded  and  treated,  with  respect  to  their  dealings  with  pas- 
sengers, as  servants  of  the  railroad  company,  which  is  answerable  for 
their  acts  to  the  same  extent  as  if  they  were  directly  employed  by  it. 
The  law  will  not  permit  a  railroad  company  engaged  in  the  business  of 
carrying  passengers  for  hire,  through  any  device  or  arrangement  with  a 
sleeping-car  company,  whose  cars  are  used  by  the  railroad  company,  and 
constitute  a  part  of  its  train,  to  evade  any  duty  imposed  on  it,  by  inter- 
posing the  defense  that  a  porter  on  a  sleeping-car  was  not  a  servant  of 
the  railroad,  but  of  the  sleeping-car  company. 

Question  for  the  Jury.  —  Whether  a  porter  of  a  sleeping-car  was,  not,  at 
the  time  he  committed  an  assault  on  a  passenger,  acting  as  a  servant  of 
a  railroad  company  is  a  question  for  the  jury,  when  it  appears  that 
such  porter  was  the  only  person  put  forward  or  presented  in  the  sleep* 
ing-car  to  perform  the  duty  and  service  the  railroad  company  owed  such 
passenger. 

Carriers.  —  For  a  Willful  and  Malicious  Assault  bt  a  Sleeping- 
car  Porter  upon  a  Passenger,  the  railroad  company  is  answerable, 
because  every  carrier  of  passengers  undertakes  absolutely  to  protect 
them  against  the  misconduct  of  its  own  servants,  engaged  in  executing 
its  contract  of  carriage. 

Carriers.  —  A  Passenger  is  Entitled  to  All  Information  requisite  to 
enable  him  to  pursue  his  journey  with  safety  and  dispatch.  His  duty 
is  to  make  all  necessary  inquiries,  and  the  corresponding  duty  of  the 
carrier  is  to  give  the  information  sought. 

Carriers.  —  A  Sleeping-car  Porter,  Who  Makes  an  Assault  on  a 
Passenger  while  the  latter  is  seeking  of  him  information  necessary  to 
enable  the  passenger  to  pursue  his  journey  in  another  train  which  the 
carrier  had  provided  for  his  transportation,  may  be  regarded  as  in  the 
service  of  the  company,  and  the  passenger  may  therefore  recover  from 
it  compensation  for  injuries  suffered  from  such  assault. 

Action  to  recover  compensation  for  an  assault  upon  the 
plaintiff  by  a  porter.  The  plaintiff  had  purchased  tickets 
which  entitled  him,  with  his  wife,  to  a  passage  over  the  de- 
fendant's road  from  Geneva  to  New  York  in  an  ordinary  car. 
The  plaintiflF  also  purchased,  from  the  porter  on  a  sleeping- 
car,  tickets  to  entitle  him  and  his  wife  to  a  section  in  the 
latter.  He  purchased  these  tickets  of  the  porter,  because 
there  was  no  one  else  in  charge  of  the  sleeping-car.  The 
train  was  detained  at  Utica,  owing  to  a  washout  near  Am- 
sterdam; and  after  the  plaintifiF,  with  other  passengers,  had 
waited  quite  a  while  at  Utica,  he  was  informed  by  the  porter 
that  he  must  take  another  train  to  the  washout,  and  then 
must  take  still  another  train  to  New  York.  The  porter  took 
the  hand-baggage  of  plaintiff  and  his  wife,  and  conducted 
them  to  the  train  they  were  to  take  from  Utica  to  the  wash- 
out. Upon  reaching  the  sleeping-car  which  formed  a  part  of 
this  latter  train,  it  was  found  that  there  was  no  vacant  seat 
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for  the  plaintifiF  and  his  wife,  and  the  porter  then  conducted 
them  into  an  ordinary  coach,  and  told  them  that  probably 
another  sleeping-car  would  be  put  on  the  train  which  must 
be  taken  after  reaching  the  washout,  and  that  they  could 
have  a  seat  in  it.  When  the  porter  started  to  go  away  from 
plaintifiF,  leaving  him  in  the  ordinary  car,  he  called  the 
porter's  attention  to  the  fact  that  the  latter  had  his  sleeping- 
car  tickets,  and  that  he  ought  to  be  provided  with  something 
to  show,  on  the  other  side  of  the  washout,  that  he  was  enti- 
tled to  sleeping-car  accommodations.  The  porter,  however, 
refused  to  give  up  the  tickets,  or  even  to  go  to  the  ticket-oflfice 
to  tell  the  officers  of  the  road  how  things  were,  or  to  give  any 
check  or  ticket  which  could  be  shown  to  the  conductor  on  the 
other  side  of  the  washout.  In  fact,  the  porter  insisted  that 
further  caring  for  the  plaintifiF  was  none  of  his  business;  and 
when  plaintifiF  touched  him  slightly  on  the  arm,  saying, 
"Yoif  must  not  leave  me'Without  some  satisfaction  in  this 
business,"  the  porter  answered:  "Take  your  hand  ofiF  of  me, 
or  I  will  hit  you";  and  at  the  same  time  struck  plaintifiF  a 
violent  blow  in  the  face,  knocking  him  down,  and  rendering 
him  unconscious.  This  took  place  in  the  yard  of  the  defend- 
ant at  Utica,  which  at  the  time  contained  the  depot,  station, 
cars,  trains,  oflfice,  and  employees  of  the  defendant,  and  nu- 
merous passengers.  The  defendant  moved  to  dismiss  the 
complaint,  upon  the  ground  that  the  plaintifiF  had  made  out 
no  cause  of  action  against  it;  that  the  act  of  the  porter  was 
not  within  the  scope  of  his  authority,  nor  done  while  engaged 
in  the  performance  of  any  duty  which  defendant  owed  to  the 
plaintifiF,  and  was  not  an  act  to  be  foreseen  or  guarded  against 
by  the  defendant.  The  motion  was  granted  by  the  trial  court, 
and  the  judgment  thereupon  entered  in  favor  of  the  defendant 
was  afifirmed  by  the  general  term  of  the  supreme  court.  The 
plaintifiF  thereupon  appealed  to  this  court. 

Hugh  L.  Cole,  for  the  appellant. 

Frank  Loomis,  for  the  respondent. 

Potter,  J.  The  defendant  was  under  contract  obligations 
to  transport  the  plaintifiF,  with  his  wife,  from  Geneva  to  the 
city  of  New  York,  and  it  had  entered  upon  the  performance 
of  the  contract,  when  further  performance  was  temporarily 
suspended  until  the  defendant  could  make  arrangements  to 
overcome  the  diflficulty  and  obstruction  caused  by  the  wash- 
out of  its  road-bed. 
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While  this  was  being  done,  the  plaintiff  was  a  passenger  of 
the  defendant,  and  entitled  to  all  the  rights  which  pertain  to 
a  passenger  upon  a  train  moving  toward  the  point  or  destina- 
tion specified  in  the  contract  of  carriage.  Among  the  obliga- 
tions which  such  contract  imposes  upon  the  carrier  are,  "  to 
protect  the  passenger  against  any  injury  from  negligence  or 
willful  misconduct  of  its  servants  while  performing  the  con- 
tract, and  of  hiis  fellow-passengers  and  strangers,  so  far  as 
practicable,  to  treat  him  respectfully,  and  to  provide  him  with 
the  usual  accommodations,  and  any  information  and  facilities 
necessary  for  the  full  performance  of  the  contract  upon  the 
part  of  the  carrier.  And  these  obligations  continue  to  rest 
upon  the  carrier,  its  servants  and  employees,  while  such  con- 
tract continues  and  is  in  process  of  performance:  Thorpe  v. 
New  York  Cent.  etc.  R.  R.  Co.,  76  N.  Y.  402;  32  Am.  Rep.  325; 
Stewart  v.  Brooklyn  etc.  R.  R.  Co.,  90  N.  Y.  588;  43  Am.  Rep. 
185;  Parsons  v.  New  York  Cent.  etc.  R.  R.  Co.,  113  N.  Y.  355; 
10  Am.  St.  Rep.  450;  Thompson  on  Carriers  of  Passengers,  50; 
Pittsburgh  etc.  Ry  Co.  v.  Krouse,  30  Ohio  St.  224. 

There  cannot  be  any  serious  question  that  such  are  the 
ordinary  duties  and  obligations  between  the  passenger  and 
the  carrier. 

The  relation  of  the  plaintiff  and  defendant  being  that  of 
passenger  and  carrier,  with  the  duties  and  obligations  to  each 
other  resulting  from  such  relation,  these  questions  arise  and 
require  consideration  in  the  determination  of  this  case.  Was 
the  sleeping-car  porter  the  agent  of  the  defendant?  And  if 
so,  was  he  engaged  in  the  performance  of  his  duties  as  such 
agent  at  the  time  of  inflicting  the  blow  upon  the  plaintiff? 

The  answer  to  the  first  question  is,  that  the  porter  of  a 
sleeping  or  drawing-room  car,  even  in  cases  where  there  is  a 
contract,  like  the  contract  put  in  evidence  by  the  plaintiff  in 
this  case,  between  the  railroad  company  which  sells  a  passage 
ticket  in  its  ordinary  coaches  to  a  passenger,  and  the  proprie- 
tors of  a  sleeping-car  who  sell  a  ticket  to  the  same  passenger 
for  a  seat  and  berth  in  a  sleeping-car  running  in  the  same 
train,  is  the  servant  of  the  railroad  company.  This  question 
has  been  definitely  settled  by  the  highest  court  in  this  state 
and  of  the  United  States:  Thorpe  v.  New  York  Cent.  etc.  R.  R. 
Co.,  76  N.  Y.  406;  32  Am.  Rep.  325;  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451. 

The  contracts  in  those  two  cases  are,  in  all  essential  re- 
epects,  like  the  contract  in  this  case.     The  railroad  company, 
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in  those  cases,  as  in  this  case,  did  not  own  the  drawing-room  or 
sleeping  car.  Nor  did  it  hire  or  pay  the  porter.  The  contract 
required  that  the  servants  employed  by  the  sleeping-car  com- 
pany should  be  acceptable  to  the  railroad  company,  with  other 
stipulations  of  a  correlative  character,  not  necessary  to  be 
specified. 

In  those  cases  it  was  held  that  the  law  will  not  permit  a 
railroad  company  engaged  in  the  business  of  carrying  per- 
sons for  hire,  through  any  device  or  arrangement  with  a 
sleeping-car  company,  whose  cars  are  used  by  the  railroad,  and 
constitute  a  part  of  its  train,  to  evade  the  duty  that  is  imposed 
upon  it  by  law,  and  that  the  defense  that  the  porter  was  not 
the  servant  of  the  railroad  company,  but  of  the  sleeping  or 
drawing-room  car  company,  is  not  a  defense  to  the  railroad 
company;  or  rather,  in  the  language  of  Judge  Andrews,  "that 
the  persons  in  charge  of  the  drawing-room  car  are  to  be  re- 
garded and  treated,  in  respect  to  their  dealings  with  passengers, 
as  the  servants  of  the  defendant  (the  railroad  company),  and 
that  the  defendant  is  responsible  for  their  acts  to  the  same 
extent  as  if  they  were  directly  employed  by  the  company." 

And  this  court,  in  the  same  case  {Thorpe  v.  New  York  Cent, 
etc.  R.  R.  Co.,  76  N.  Y.  406;  32  Am.  Rep.  325),  holds  that  the 
act  of  1858,  chapter  125,  introduced  by  the  plaintiff  in  the 
case  under  consideration,  authorizing  railroad  and  sleeping 
and  drawing-room  car  companies  to  make  contracts  of  that 
character,  carefully  provided  that  it  should  not  be  construed 
to  exonerate  the  railroad  company  from  the  payment  of  dam- 
ages for  injuries  in  the  same  way  and  to  the  same  extent  as  if 
the  cars  were  owned  and  provided  by  the  railroad  company. 

These  cases  hold,  as  matter  of  law,  that  the  porter  of  the 
sleeping-car  is,  in  the  performance  of  the  duties  and  obliga- 
tions of  the  railroad  company  under  its  contract  to  carry  a 
passenger,  the  servant  of  the  railroad. 

The  second  of  the  above  questions  is.  Was  the  sleeping-car 
porter  engaged  in  the  performance  of  his  duties  as  such  agent 
at  the  time  of  inflicting  the  blow  upon  the  plaintifi"?  That 
question  must,  in  this  and  similar  cases,  depend  upon  the  evi- 
dence, and  must  be  determined  by  the  jury.  The  office  of  the 
court  is  to  determine  what  facts  are  proper  to  be  submitted  to 
the  jury  for  its  determination  of  that  question. 

We  think  the  evidence  in  this  case  should  have  been  sub- 
mitted to  the  jury.  The  evidence  was  to  this  effect:  That  the 
defendant  had  contracted  to  carry  plaintiff  to  New  York; 
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that  contract  had  not  been  performed,  but  was  in  process  of 
performance;  that  the  porter  was  actually  engaged  in  the  per- 
formance of  services  to  that  end;  that,  owing  to  the  interrup- 
tion of  the  train  upon  which  the  defendant  was  carrying  th© 
plaintiflf  to  his  destination,  it  became  necessary  to  transfer  the 
plaintiff  to  another  train;  that  the  porter  so  informed  plaintiflf, 
and  was  transferring  the  plaintiflf  to  the  other  train,  with  hi& 
luggage;  that  the  porter  was  the  person  of  whom  the  plaintiflf 
purchased  and  paid  for  his  seat  and  berth,  and  to  whom  the 
plaintiflf  had  surrendered  it  upon  demand,  and  was,  in  short, 
the  only  person  with  whom  the  plaintiflf  had  any  business  re- 
lations upon  the  train,  and  was  the  only  person  who  repre- 
sented the  defendant,  or  whom  the  defendant  had  in  any 
manner  put  forward  or  presented  in  the  sleeping-car  to  per- 
form the  duty  and  service  which  the  defendant  owed  the  plain- 
tiflf. Upon  these  and  other  facts  developed  upon  the  trial,  the 
question  should  have  been  submitted  to  the  jury  whether  or 
not  the  porter  was  not  at  this  time,  and  down  to  the  act  of 
striking  the  plaintiflf,  the  servant  of  the  defendant:  Buffett  v. 
Troy  etc.  R.  R.  Co.,  40  N.  Y.  168;  Tousey  v.  Roberts,  21  Jones 
&  S.  446,  447;  Althorf  v.  Wolfe,  22  N.  Y.  355;  Isaacson  v.  New 
York  Cent.  R.  R.  Co.,  94  N.  Y.  278;  46  Am.  Rep.  142. 

But  it  is  urged  that  if  the  porter  was,  as  matter  of  law,  or  if 
the  jury  had  found,  upon  such  submission,  as  matter  of  fact, 
that  the  porter  was  the  servant  of  the  defendant  at  the  time 
and  place  of  striking  the  plaintiflf,  the  striking  was  willful  and 
malicious  upon  the  part  of  the  porter,  and  beyond  the  scope  of 
his  employment;  and  further,  that  the  porter  had  finished  the 
service  he  was  performing  for  defendant  toward  the  plaintiflf, 
and  that  the  defendant  owed  the  plaintiflf  no  further  duty. 

I  need  not  stop  to  discuss  the  contention  that  the  master  is 
not  liable  for  the  willful  and  malicious  acts  of  a  servant  of  a 
carrier  toward  or  upon  a  passenger.  The  case  of  Stewart  v. 
Brooklyn  etc.  R.  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185,  settles 
that  question  against  the  defendant  in  this  case.  In  that, 
Judge  Tracey  says:  "By  the  defendant's  contract  with  the 
plaintiflf,  it  had  undertaken  to  carry  him  safely,  and  to  treat 
him  respectfully,  and  while  a  common  carrier  does  not  under- 
take to  insure  against  any  injury  from  every  possible  danger, 
he  does  undertake  to  protect  the  passengers  against  any  injury 
from  the  negligence  or  willful  misconduct  of  its  servants  while 
engaged  in  performing  a  duty  which  the  carrier  owes  to  the 
passenger.    A  common  carrier  is  bound,  so  far  as  practicable, 
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to  protect  his  passengers,  while  being  conveyed,  from  violence 
committed  by  strangers  and  co-passengers,  and  he  undertakes 
absolutely  to  protect  them  against  the  misconduct  of  its  own 
servants  engaged  in  executing  the  contract,"  or,  as  otherwise 
therein  expressed,  "from  an  assault  committed  upon  a  passen- 
ger by  a  servant  intrusted  with  the  execution  of  a  contract  of 
a  common  carrier'':  Weed  v.  Panama  R.  R.  Co.j  17  N.  Y.  362; 
72  Am.  Dec.  474. 

These  and  numerous  other  cases  hold  that  no  matter  what 
the  motive  is  which  incites  the  servant  of  the  carrier  to  commit 
an  unlawful  or  improper  act  toward  the  passenger  during  the 
existence  of  the  relation  of  carrier  and  passenger,  the  carrier 
is  liable  for  the  act,  and  its  natural  and  legitimate  conse- 
quences: Neito  V.  Clarky  1  Clifif.  145;  Commonwealth  y.  Power, 
7  Met.  596;  41  Am.  Dec.  465;  Goddard  v.  Grand  Trunk  Ry 
Co.,  57  Me.  202;  2  Am.  Rep.  39;  Croaker  v.  Chicago  etc.  R.  R. 
Co.,  36  Wis.  657;  17  Am.  Rep.  504;  Chicago  etc.  R.  R.  Co.  v. 
Flexman,  103  111.  546;  42  Am.  Rep.  33. 

It  is  also  urged  in  behalf  of  defendant  in  this  case  that  the 
porter  had  performed  all  the  duties  which,  as  the  servant  of 
the  defendant,  he  owed  to  the  plaintiff.  I  think  this  view  of 
the  situation,  and  obligations  of  the  parties  in  this  case,  en- 
tirely too  narrow,  and  is  untenable. 

The  contract  of  carriage  between  the  plaintifiF  and  defendant 
was  but  partially  performed,  and  was  in  the  actual  process  of 
performance.  The  plaintiff  had  been  waiting  through  the 
forenoon  to  enable  the  defendant  to  make  the  necessary  ar- 
rangements to  complete  his  contract  of  carriage.  The  arrange- 
ment made  by  the  defendant  for  that  purpose  was  to  start  an 
independent  train  from  Utica.  This  required  the  transfer  of 
the  plaintiff  and  his  luggage  to  such  other  train.  It  was 
necessary  that  the  plaintiff  should  be  informed  of  this,  and 
that  he,  with  his  luggage,  should  be  transferred  to  such  other 
train.  The  porter  was  attending  to  this  duty,  and  to  that  end 
had  placed  the  plaintiff  in  an  ordinary  car,  to  resume  his  jour- 
ney. If  the  plaintiff  had  been  injured  by  any  negligence  or 
misconduct  of  the  defendant's  servant,  or  from  a  defect  in  the 
defendant's  railroad  grounds  or  walks  or  yard,  while  waiting 
the  making  up  and  taking  the  extra  train,  there  could  be  no 
question  as  to  the  liability  of  the  defendant  therefor;  Clussman 
V.  Long  Island  Wy  Co.,  9  Hun,  618;  73  N.  Y.  606;  Parsons  v. 
New  York  Cent.  etc.  R.  R  Co.,  113  N.  Y.  355;  10  Am.  St.  Rep. 
450. 
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The  passenger  is  entitled  to  all  necessary  information  to 
enable  him  to  pursue  his  journey  with  safety  and  dispatch, 
and  he  has  often  been  held  guilty  of  contributory  negligence 
relieving  the  carrier  from  liability  for  his  omission  to  make 
such  inquiries:  Siner  v.  Great  Western  Ry  Co.,  L.  R.  3  Ex. 
150,  cited  in  note  to  the  opinion  in  Hulbert  v.  New  York  Cent. 
R.  R.  Co.,  40  N.  Y.  153. 

If  it  is  the  duty  of  the  passenger  to  make  inquiry,  it  is  the 
corresponding  duty  of  the  carrier  to  give  the  information 
sought.  The  porter  had  undertaken  to  furnish  such  informa- 
tion to  the  plaintiff,  or  to  introduce  him  to  the  conductor  of 
the  sleeping-car  for  that  purpose,  and  while  so  engaged  had 
refused  to  complete  the  work,  and  struck  plaintiff  the  blow 
complained  of. 

As  we  have  seen,  the  defendant  owed  the  plaintiff  the  duty 
to  transport  him  to  New  York,  and  during  its  performance, 
to  care  for  his  comfort  and  safety.  This  duty  of  protecting 
the  personal  safety  of  the  passenger,  and  promoting,  by  every 
reasonable  means,  the  accomplishment  of  his  journey,  is  con- 
tinuous, and  embraces  other  attentions  and  services  than  the 
occasional  service  required  in  giving  the  passenger  a  seat  or 
some  temporary  accommodation.  Hence  whatever  is  done 
by  the  carrier  or  its  servants  which  interferes  with  or  injures 
the  health  or  strength  or  person  of  the  traveler,  or  prevents  the 
accomplishment  of  his  journey  in  the  most  reasonable  and 
speedy  manner,  is  a  violation  of  the  carrier's  contract,  and  he 
must  be  held  responsible  for  it. 

The  idea  that  the  servant  of  a  carrier  of  persons  may,  in  the 
intervals  between  rendering  personal  services  to  the  passenger 
for  his  accommodation,  assault  the  person  of  the  passenger, 
destroy  his  consciousness,  and  disable  him  from  further  pursuit 
of  his  journey,  is  not  consistent  with  the  duty  that  the  carrier 
owes  to  the  passenger,  and  is  little  less  than  monstrous.  While 
this  general  duty  rested  upon  the  defendant  to  protect  the 
person  of  the  passenger  during  the  entire  performance  of  the 
contract,  it  signifies  but  little  or  nothing  whether  the  servant 
had  or  had  not  completed  the  temporary  or  particular  service 
he  was  performing  or  had  completed  the  performance  of  it 
when  the  blow  was  struck.  That  blow  was  given  by  a  servant 
of  the  defendant  while  the  defendant  was  performing  its  con- 
tract to  carry  safely  and  to  protect  the  person  of  the  plaintiff, 
and  was  a  violation  of  such  contract. 

Hence  we  think  the  court  should  not  have  dismissed  the 
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complaint,  but  should  have  submitted  these  facts,  and  the  cir- 
cumstances attending  the  blow,  to  the  jury,  upon  the  ques.ion 
whether  or  not  the  porter  was  in  the  performance  of  his 
duties  as  the  defendant's  agent  when  the  blow  was  inflicted. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Carriers  —  Duty  to  Passengers.  —  For  the  care  required  of  carriers  with 
respect  to  passengers,  see  note  to  Parsons  v.  New  York  etc.  R.  R.  Co.,  10  Am. 
St.  Rep.  457.  For  the  duty  required  of  carriers  towards  passengers  tempo- 
rarily alighting  before  reaching  their  destination,  see  Missouri  P.  R'y  Co.  », 
Foreman,  73  Tex.  311;  15  Am.  St.  Rep.  785,  and  particularly  note.  For  a 
carrier's  duty  to  protect  its  passengers  from  violence  and  insult,  see  Dilling- 
hamv.  Russell,  73  Tex.  47;  15  Am.  St.  Rep.  753,  and  note. 

Master  and  Servant  —  Torts  of  Servants.  —  Whether  a  servant  who 
committed  a  tortious  act  did  so  in  his  master's  service  or  to  gratify  his  own 
spite  is  a  question  of  fact  for  the  jury:  Hussey  v.  Railroad  Co.,  98  N.  C.  34; 
2  Am.  St.  Rep.  312,  and  note. 

Carriers  —  Sleefinq-car  Companies.  —  As  to  the  liability  of  sleeping- 
car  companies  for  personal  injuries  sustained  through  the  wrongful  acts  of 
their  servants,  see  note  to  Pullman  P.  Car  Co.  v.  Pollock,  5  Am,  St.  Rep.  36. 
Compare  Pullman  P.  Car  Co.  v.  MaUhews,  74  Tex.  654;  15  Am.  St.  Rep.  873, 
and  note. 
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Corporations. — Action  may  bb  Maintained  against  thb  Directors  of  a 
Corporation  for  Fraudulently  Issuing  and  Negotiating  Promissory 
Notes  in  its  name,  which  have  reached  the  hands  of  bonajide  purchasers 
for  value,  and  have  thereby  become  legal  obligations  against  the  corpora- 
tion, though  payment  thereof  has  not  been  made. 

Onb  Who  Fraudulently  Places  in  Circulation  a  Negotiable  Instru- 
ment OF  Another,  whether  made  by  him  or  his  apparent  authority, 
and  thereby  renders  him  liable  to  a  bona  fide  purchaser,  is  guilty  of  a 
tort,  and,  in  the  absence  of  special  circumstances  diminishing  its  value, 
is  presumptively  liable  to  the  injured  party  for  the  face  value  of  such 
instrument. 

Corporations.  —  Directors  of  a  Corporation  Who  Voted  for  a  Reso- 
lution to  Pay  an  Officer  a  Salary  to  Which  He  was  not  Entitled, 
but  who  did  not  participate  in  a  subsequent  resolution  that  such  salary 
should  be  paid  by  the  issuing  of  negotiable  notes  of  the  corporation,  are 
not  answerable  for  damages  to  the  corporation  resulting  from  the  issuing 
and  negotiation  of  such  notes. 

Action  against  certain  directors  of  a  corporation  for  fraudu- 
lently issuing  and  negotiating  promissory  notes  in  its  name, 
which  have  reached  the  hands  of   bona  fide  purchasers  for 
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value.  In  August,  1884,  and  for  nearly  two  years  prior  thereto^ 
the  defendant  Kneeland  was  a  stockholder,  director,  and 
president  of  the  plaintiff.  As  such  president  he  had  not  been 
called  upon  to  perform  any  duties  connected  with  the  active 
management  of  plaintiff's  affairs,  nor  was  he  entitled  to  any 
salary  by  any  resolution  or  action  of  plaintiff's  stockholders 
or  directors,  and  his  predecessor  in  office  had  never  received 
any  salary,  nor  had  plaintiff  ever  agreed  to  pay  him  any 
salary  as  president  or  otherwise.  On  June  5,  1884,  the  de- 
fendants were  directors  of  the  plaintiff,  and,  with  the  exception 
of  the  defendant  Gillett,  attended  a  directors'  meeting,  and 
voted  for  a  resolution,  which  was  then  adopted,  to  the  effect 
that  the  defendant  Kneeland  be  paid  a  salary  of  twenty-five 
thousand  dollars  per  annum  from  the  time  of  his  election  as 
president.  Thirteen  days  after  the  passage  of  this  resolution, 
another  meeting  of  the  directors  of  the  plaintiff  was  held,  at 
which  all  of  the  defendants  were  present,  except  Duggin  and 
Slayback,  and  a  resolution  was  adopted  "that  the  president 
be  and  he  is  authorized  to  use  the  credit  of  the  company  by 
issuing  and  negotiating  its  notes,  or  otherwise,  for  paying  the 
salary  of  the  said  president,  said  notes  to  be  signed  by  the 
president  and  countersigned  by  the  treasurer  in  the  usual 
way  and  form,  and  not  to  exceed  the  limit  of  the  amount 
heretofore  authorized."  Notes  were  then  issued  officially, 
signed  and  countersigned  by  the  president  and  treasurer, 
representing  in  the  aggregate  the  amount  of  $43,950.  Some 
of  these  notes  were  afterwards  negotiated  before  maturity,  and 
passed  into  the  hands  of  bona  fide  purchasers  for  value  with- 
out notice,  but  none  of  them  have  ever  been  paid.  A  demurrer 
to  the  complaint  was  interposed  and  sustained,  with  leave  to 
the  plaintiff  to  amend,  and  the  plaintiff  refusing  to  amend 
within  the  time  granted,  final  judgment  was  entered  against 
it,  dismissing  the  complaint,  with  costs. 

Edward  S.  Rapallo,  for  the  appellant. 

Francis  C.  Barlow  and  Nelson  S.  Spencer^  for  the  respondents. 

Vann,  J.  This  is  an  action  against  the  directors  of  a  cor- 
poration for  fraudulently  issuing  and  negotiating  promissory 
notes  in  its  name,  which,  on  reaching  the  hands  of  bona  fide 
purchasers  for  value,  became  legal  obligations  against  the 
company.  The  substantial  question  presented  by  the  demurrer 
is,  whether  such  an  action  can  be  maintained  upon  an  allega- 
tion of  liability  to  pay,  without  an  allegation  either  of  payment 
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or  of  actual  loss.  In  an  action  for  the  conversion  of  a  promis- 
sory note  by  wrongfully  negotiating  it  to  a  bona  fide  holder  for 
value,  the  maker  need  neither  allege  nor  prove  that  he  has 
paid  it,  but  it  is  suflBcient  if  he  avers  that  he  is  legally  liable 
to  pay  it:  Decker  v.  Mathews,  12  N.  Y.  313.  The  gravamen 
of  such  an  action,  as  was  held  in  the  case  cited,  is  the  wrongful 
act  of  the  defendant  in  causing  a  note  without  value,  except 
to  a  bona  fide  holder,  to  become  valuable  by  the  sale  thereof 
to  such  a  purchaser  as  could  enforce  it  against  the  plaintiff. 
It  was  also  held  in  that  case  that  a  cause  of  action  accrued  to 
the  maker  as  soon  as  he  became  liable  upon  the  note  through 
the  transfer  thereof,  and  that  neither  the  right  of  action  nor  the 
measure  of  damages  dependent  upon  the  fact  of  payment. 

This  case  was  relied  upon  by  the  court  when  it  rendered 
judgment  in  Farnham  v.  Benedict,  107  N.  Y.  159,  where  the 
defendant,  being  in  possession,  without  title,  of  certain  town 
bonds  that  had  been  fraudulently  issued  through  his  procure- 
ment, and  which  were  void  in  fact,  although  apparently  valid, 
sold  them  to  bona  fide  purchasers,  and  thus  rendered  them 
valid  and  binding  upon  the  town,  so  that  it  was  compelled  to 
pay  them.  It  was  held  that  he  was  liable  to  the  town  for  the 
amount  of  the  bonds;  and  Judge  Rapallo,  in  speaking  for  the 
court,  said  that  immediately  on  the  negotiation  of  the  bonds 
a  cause  of  action  accrued  in  favor  of  the  town,  either  in  the 
nature  of  an  action  of  trover  for  the  face  of  the  bonds,  or  as  for 
money  had  and  received  for  the  money  realized  by  him  on  the 
sale,  according  to  the  rule  laid  down  in  Comstock  v.  Hier,  73 
N.  Y.  269;  29  Am.  Rep.  142. 

In  Thayer  v,  Manley,  73  N.  Y.  305,  the  defendant,  by  means 
of  false  and  fraudulent  representations,  induced  the  plaintiff 
to  execute  and  deliver  to  him  three  negotiable  promissory 
notes,  but  before  any  of  them  became  due,  the  plaintiff  de- 
manded them  from  the  defendant,  who  refused  to  deliver 
them.  He  still  held  the  notes  at  the  time  of  the  trial,  but  one 
of  them  had  become  due  after  the  commencement  of  the  ac- 
tion. It  was  held  that,  as  the  defendant  had  it  in  his  power, 
when  the  suit  was  commenced,  to  dispose  of  the  notes  to  a  bona 
fide  holder,  in  whose  hands  they  would  have  been  valid,  and 
as  the  plaintiff  was  then  entitled  to  recover  the  actual  damage 
which  might  accrue  to  him,  this  right  was  not  impaired  by 
the  subsequent  maturity  of  one  of  the  notes  before  a  transfer; 
that  as  the  judgment  and  a  satisfaction  thereof  would  transfer 
title  to  the  notes  to  defendant,  plaintiff  was  entitled  to  recover 
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the  full  value,  but  that  to  avoid  circuity  of  action,  a  provision 
should  be  incorporated  in  the  judgment,  giving  to  defendant 
the  right  to  cancel  and  return  the  notes  as  a  satisfaction  of  the 
damages.  It  was  also  held  that  the  measure  of  damages  in 
such  an  action  is  the  face  of  the  note  and  interest,  unless  it 
should  appear  that  it  was  of  less  value  by  reason  of  payment 
of  the  same,  insolvency  of  the  maker,  or  some  other  lawful 
defense. 

In  Betz  V.  Daily,  3  N.  Y.  Super.  Ct.  309,  it  was  held  that  in 
an  action  by  a  partner  against  his  copartner  and  certain  third 
persons  for  fraudulently  making  notes  in  the  name  of  the  firm 
and  negotiating  them  so  that  bona  fide  holders  could  compel 
the  plaintiflf  to  pay  them,  the  cause  of  action  was  completed 
when  the  wrong  was  done,  and  that  payment  of  the  notes  was 
not  essential  to  a  recovery.  Some  of  the  notes  were  paid  by 
the  plaintiff  after  the  commencement  of  the  action  and  before 
trial,  but  a  verdict  for  the  amount  of  all  the  notes  fraud- 
ulently negotiated  was  sustained.  The  court  said:  "The 
plaintiff  was  not  injured  to  the  amount  of  money  which  he 
had  paid  out  in  taking  up  these  fraudulent  notes  at  the  time 
of  beginning  the  action.  The  injury  to  him  was  done  when 
the  notes  were  first  negotiated." 

In  Town  of  Ontario  v.  Hill,  33  Hun,  250,  the  defendants 
were  held  liable  for  wrongfully  issuing  the  negotiable  bonds 
of  a  town,  some  of  which  had  fallen  into  the  hands  of  in- 
nocent holders  for  value.  It  was  determined  that  the  cause 
of  action  accrued  immediately  upon  the  passing  of  the  bonds 
into  the  hands  of  bona  fide  purchasers  who  could  enforce  them 
against  the  town.  "  In  a  legal  sense,"  it  was  said,  "  the  plain- 
tiff had  sustained  damages  by  the  action  of  the  defendants 
when  the  bonds  passed  into  the  hands  of  persons  who  could 
enforce  their  payment  against  the  town.  The  plaintiff's 
alleged  right  of  action  springs  out  of  the  defendant's  breach 
of  duty  as  public  officers,  and  is  in  the  nature  of  an  action  on 
the  case  for  consequential  damages."  This  case  was  subse- 
quently reversed,  but  not  on  this  point:  Town  of  Ontario  v. 
Hill,  99  N.  Y.  324. 

While  the  case  presented  by  this  appeal  may  not  be  a  strict 
action  of  conversion,  it  bears  a  close  analogy  to  actions  of 
that  character  when  brought  by  the  makers  of  negotiable  prom- 
issory notes  for  the  conversion  thereof.  What  is  the  nature 
of  the  injury  for  which  such  an  action  lies?  It  is  not  the  loss 
of  the  material  substance  of  the  note,  which  is  simply  a  small 
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piece  of  paper  with  a  few  words  written  thereon.  Neither  is 
it  the  loss  of  a  contract,  or  of  the  evidence  of  a  contract,  that 
the  maker  could  enforce,  because  it  is  his  own  engagement,  in 
form,  but  not  even  that  in  fact.  The  wrongful  destruction  of 
an  article  is  ordinarily  a  conversion  thereof,  but  the  destruc- 
tion of  a  note  that  had  had  no  inception  would  not  be  a  con- 
version as  to  the  maker,  unless  it  might  be  deemed  a  conversion 
of  the  material  substance  only,  which  is  not  now  important. 
The  injury  consists  in  the  negotiation  of  the  note,  so  that  ac- 
cording to  the  law  merchant  it  becomes  a  valid  and  enforce- 
able contract  against  the  maker,  or  as  in  Thayer  v.  Manley, 
73  N.  Y.  305,  in  retaining  possession  after  demand  made  so 
that  the  wrong-doer  had  the  power  to  put  it  into  lawful  cir- 
culation. Wrongfully  aiding  in  the  negotiation  of  a  note,  or 
wrongfully  making  a  note  to  be  negotiated  by  others,  would 
appear  to  be  injuries  of  the  same  character. 

What  was  the  nature  of  the  tortious  act  of  which  the  de- 
fendants, by  their  demurrer,  admit  they  were  guilty?  Those 
who  voted  for  the  resolution  which  in  form  authorized  one  of 
their  number  to  issue  and  negotiate  notes  of  the  plaintiff 
assumed  to  authorize  and  by  authorizing  caused  some  of  the 
notes  in  question  to  be  issued  and  negotiated.  They  had  no 
power,  express  or  implied,  to  pass  that  resolution,  or  its  prede- 
cessor, which  provided  a  salary  for  the  president.  They  could 
not  thus  give  away  the  property  of  the  corporation.  They 
could  not  bind  the  stockholders  by  voting  to  appropriate  the 
assets  of  the  company  to  an  illegal  purpose:  Butts  v.  Wood^ 
37  N.  Y.  317;  Coleman  v.  Second  Ave.  R.  R.  Co.,  38  N.  Y.  201; 
Odgen  v.  Murray,  39  N.  Y.  202;  Kelsey  v.  Sargent,  40  Hun, 
150;  Maux  Ferry  G.  R'y  Co.  v.  Branegan,  40  Ind.  361;  Holder 
v.  Lafayette  etc.  Ry  Co.,  71  111.  106;  22  Am.  Rep.  89;  Loan 
Association  v.  Stonemetz,  29  Pa.  St.  534;  Kilpatrick  v.  Penrose 
F.  B.  Co.,  49  Pa.  St.  118;  88  Am.  Dec.  497. 

Their  action,  as  admitted  on  the  record,  was  a  violation  of 
their  duty  as  directors,  a  breach  of  trust,  and  a  fraud  upon  the 
plaintiff.  The  result  of  their  action  was  to  cause  notes  to  be 
made,  purporting  to  be  valid  obligations  of  the  plaintiff, 
although  in  fact  void.  While  not  the  notes  of  the  company, 
they  appeared  to  be  such,  as  they  were  issued  by  those  having 
apparent  authority.  If  nothing  further  had  been  done,  how- 
ever, the  wrong  would  doubtless  have  been  injuria  absque 
damno;  but  the  defendants  who  adopted  the  second  resolution 
thereby  authorized  the  negotiation  of  the  notes,  and  some  of 
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them  were  negotiated  accordingly,  and  reached  the  hands  of 
bona  fide  holders  for  value.  These  notes,  as  is  here  admitted, 
the  plaintiff  has  become  liable  to  pay,  in  consequence  of  the 
fraudulent  conduct  of  those  defendants.  Thus  the  dead  pieces 
of  paper  were,  to  this  extent,  given  life,  and  converted  into 
contracts  binding  upon  the  company  without  its  consent.  In 
what  respect  do  these  wrongful  acts  differ  from  those  which, 
in  the  cases  cited,  were  held  to  authorize  an  action  for  conver- 
sion, or  an  action  in  the  nature  of  conversion?  Do  they  differ 
in  the  character  of  the  injury  inflicted  or  loss  sustained?  Is 
there  not  in  each  the  same  presumption  of  damage  springing 
from  a  liability  wrongfully  imposed?  Were  not  all  of  these 
actions  founded  upon  the  fact  that  the  maker,  real  or  appar- 
ent, of  a  negotiable  instrument  had  through  the  wrongful 
acts  of  another,  become  chargeable,  so  that  he  could  be  com- 
pelled to  pay  such  instrument,  which  would  not  have  ripened 
into  a  valid  obligation  against  him  but  for  such  wrongful  act? 
We  think  that  the  cases  relating  to  this  subject  rest  upon 
the  principle  that  a  person  who  fraudulently  places  in  circu- 
lation the  negotiable  instrument  of  another,  whether  made  by 
him  or  by  his  apparent  authority,  and  thereby  renders  him 
liable  to  pay  the  same  to  a  bona  fide  purchaser,  is  guilty  of  a 
tort,  and,  in  the  absence  of  special  circumstances  diminishing 
its  value,  is  presumtively  liable  to  the  injured  party  for  the  face 
value  thereof.  As  the  case  under  consideration  fairly  comes 
within  this  principle,  it  should  be  governed  by  it.  The  es- 
sential injury  common  to  all  cases  of  this  character  is  the 
fraudulent  imposition  of  liability.  Hence  there  should  be  a 
common  remedy,  whether  it  is  called  an  action  in  conversion, 
or  in  the  name  of  conversion,  or  a  special  action  on  the' case. 
These  views  lead  to  a  reversal  of  the  judgment  as  to  all  of  the 
defendants  who  voted  for  the  resolution  authorizing  the  presi- 
dent of  the  company  to  issue  and  negotiate  its  notes  for  the 
purpose  of  paying  him  a  salary  to  which  he  was  not  entitled. 
The  defendants  Slayback  and  Duggin,  who  demur  separately, 
but  through  the  same  attorneys  and  upon  the  same  grounds 
as  the  other  defendants,  except  Kneeland,  did  not  vote  for  said 
resolution,  although  they  voted  for  the  resolution  to  pay  the 
president  a  salary.  This  act,  although  wrongful,  was  harm- 
less, so  far  as  appears,  until  supplemented  by  further  action  in 
which  they  did  not  participate,  and  for  which,  upon  the  record 
as  presented,  they  cannot  be  held  responsible.  The  passage 
of  the  resolution  for  the  payment  of  a  salary,  without  specify- 
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ing  how  it  should  be  paid,  did  not  bring  the  notes  into  exist- 
ence, nor  put  thera  into  circulation.  No  cause  of  action  was 
set  forth,  therefore,  as  to  those  defendants,  who  are  not  alleged 
to  have  had  any  connection  with  the  act  that  resulted  in  mak- 
ing and  negotiating  the  notes. 

The  judgment  should  be  affirmed  as  to  the  defendants  Slay- 
back  and  Duggin,  but,  under  the  circumstances,  without  costs. 
As  to  all  the  other  defendants,  the  judgment  should  be  reversed, 
and  the  demurrer  overruled,  with  costs,  with  leave  to  such  de- 
fendants to  withdraw  their  demurrer  and  serve  an  answer, 
within  thirty  days,  upon  payment  of  costs. 

Corporations  —  LiABiLrrr  op  Directors.  —  Directors  are  liable  to  the 
corporation  for  fraud  and  misconduct  in  oflSce:  Smith  v.  Poor,  40  Me.  415; 
63  Am.  Dec.  672;  Salmon  v.  Richardson,  30  Conn.  360;  79  Am.  Dec.  255;  aa 
well  as  for  unauthorized  acts  and  negligence  in  the  performance  of  their  du- 
ties: Patterson  v.  Stewart,  41  Minn.  84;  16  Am.  St.  Rep.  672. 

In  Olarh  v.  Edgar,  84  Mo.  106,  54  Am.  Rep.  84,  it  was  decided  that  direc- 
tors were  liable  to  bona  fide  purchasers  of  bonds,  where  they  had  placed  such 
bonds  in  the  hands  of  an  agent  for  sale,  and  had  falsely  and  knowingly  caused 
such  bonds  to  be  indorsed  "first  mortgage  bonds."  Compare  AVkn  v.  South 
Boston  R.  R.  Co.,  150  Mass.  200;  15  Am.  St.  Rep.  185. 


Wilson  v.  Metropolitan  Elevated  Railway  Co. 

[I'iO  Nbw  Yobk,  145.] 

Corporations.  —  One  Who  Receives  from  an  Officer  of  a  Corporation 
ITS  Notes  or  Securities  in  Payment  of  or  as  a  Security  foe  the 
Personal  Debt  of  Such  Officer  does  so  at  his  peril.  Prima  fade,  the 
act  is  unlawful,  and  unless  authorized,  the  purchaser  will  be  deemed  to 
have  taken  with  notice  of  the  rights  of  the  corporation. 

When  a  Note  of  a  Corporation  is  Made  Payable  to  Itself,  and  is  Of- 
fered FOR  Discount  by  its  President,  any  intended  purchaser  is 
thereby  subjected  to  the  burden  of  inquiry  whether  the  issuance  of  the 
note  was  authorized,  but  if  an  inquiry,  if  made,  would  have  resulted 
only  in  ascertaining  that  such  issuance  was  authorized  by  a  resolution  of 
the  board  of  directors  in  due  form,  the  purchaser  must  be  regarded  as  a 
bona  fide  holder  for  value,  though  he  made  no  inquiry,  and  the  resolution 
was  one  which  the  directors  unlawfully  adopted  to  provide  means  for 
the  payment  of  the  salary  of  the  president,  to  which  he  was  not  entitled. 

Action  upon  a  promissory  note  made  by  the  defendant  paya- 
ble to  its  own  order.  The  note  in  suit  was  issued  for  the  purpose 
of  providing  payment  of  the  salary  of  Kneeland,  president  and 
director  of  the  defendant,  under  the  circumstances  stated  in 
the  preceding  case,  which  case  established  the  invalidity  of 
the  note,  except  in  the  hands  of  a  bona  fide  holder  for  value. 

AM.  ST.  Ebp.,  Vol.  XVII.-40 
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The  question  in  this  case  was,  whether  the  plaintiflF  could  be 
regarded  as  such  holder.  Judgment  both  by  the  trial  court 
and  the  general  term  was  in  favor  of  plaintiff. 

Edward  S.  Rapallo,  for  the  appellant. 

Francis  C.  Barlow,  for  the  respondent. 

Pabkeb,  J.  This  court  has  decided  at  this  term,  in  the  case 
of  Metropolitan  R'y  Co.  v.  Kneeland,  120  N.  Y.  134,  ante,  p. 
619,  that  certain  notes,  including  the  one  in  controversy,  are 
valid  legal  obligations  against  the  defendant,  in  favor  of  a 
purchaser  for  value  before  maturity,  and  without  notice  of  the 
circumstances  attending  their  issue. 

It  is  insisted,  however,  that  the  plaintiff  is  not  in  a  position 
to  claim  that  he  is  a  bona  fide  holder  without  notice,  becauwe 
the  note  was  made  by  the  corporation  payable  to  itself,  in- 
dorsed by  Kneeland  as  president  and  individually;  it  was  sent 
to  him  by  Kneeland,  through  a  messenger,  and  therefore  it  is 
said  he  knew  when  he  received  it  that  the  company's  note 
was  being  applied  by  its  president  to  his  personal  benefit  and 
advantage. 

Undoubtedly  the  general  rule  is,  that  one  who  receives  from 
an  oflBcer  of  a  corporation  the  notes  or  securities  of  such  cor- 
poration in  payment  of  or  as  security  for  a  personal  debt  of 
such  oflBcer  does  so  at  his  own  peril.  Prima  facie,  the  act  is 
unlawful,  and  unless  actually  authorized,  the  purchaser  will 
be  deemed  to  have  taken  them  with  notice  of  the  rights  of  the 
corporation:  Garrard  v.  Pittsburgh  etc.  R.  R.  Co.,  29  Pa.  St. 
154;  Pendleton  v.  Fay,  2  Paige,  202;  Shaw  v.  Spencer,  100 
Mass.  388;  1  Am.  Rep.  115;  97  Am.  Dec.  107. 

The  plaintiff  contends  that  this  transaction  does  not  come 
within  the  rule  to  which  we  have  alluded;  that  the  notes 
were  not  received  by  him  with  knowledge  that  the  discount 
was  intended  to  be  for  the  personal  benefit  of  Kneeland,  but 
on  the  contrary,  they  were  regularly  discounted  in  the  usual 
course  of  business. 

Plaintiff  testified  that,  several  months  prior  to  the  purchase, 
the  president  of  the  defendant  spoke  to  him  about  discount- 
ing notes  of  the  defendant.  On  May  26,  1884,  Kneeland  sent 
him  a  check  of  the  Mercantile  Trust  Company  for  $7,650, 
drawn  by  it,  on  itself,  to  the  order  of  Kneeland,  and  indorsed 
by  him,  with  a  request  that  he  cash  it  and  hold  it  for  a  few 
days.  Plaintiff  did  not  agree  to  hold  it,  but  paid  Kneeland 
the  face  of  the  check.     The  check  was  retained  by  plaintiff 
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until  June  27th,  when  Kneeland  sent  to  him  the  note  in  suit, 
and  two  others.  Plaintiff  discounted  the  notes,  and  as  a  con- 
sideration therefor,  gave  Kneeland  the  check  of  the  Mercantile 
Trust  Company.  After  deducting  the  discount  and  interest 
on  the  money  advanced  on  the  check,  the  delivery  of  the  trust 
company  check  constituted  an  overpayment  of  $283,  which 
amount  Kneeland  paid  to  the  plaintiff  the  following  day. 
And  the  plaintiff  insists  that  neither  in  the  communication 
from  Kneeland  nor  in  his  reply  thereto  was  it  suggested  that 
the  notes  were  to  be  given  or  taken  in  payment  of  any  indebt- 
edness of  Kneeland;  that  while  he  gave  in  payment  a  check 
which  bore  the  indorsement  of  Kneeland,  it  was  perfectly  good 
without  such  indorsement.  He  could  have  obtained  the  money 
on  it  any  time.  It  made  no  difference  to  either  party  whether 
Kneeland  or  the  plaintiff  should  collect  the  check  from  the 
trust  company.  That  if  he  had  given  his  own  check  to  Knee- 
land for  the  notes,  and  collected  the  other  from  the  trust  com- 
pany, the  effect  of  the  transaction  would  not  have  been  different 
from  that  which  took  place. 

While  this  evidence  is  undisputed,  except  in  so  far  as  the 
plaintiff's  own  statements  may  be  said  to  be  in  conflict,  still, 
as  this  claim  is  based  upon  the  testimony  of  a  party  to  the 
action,  the  defendant  would  have  been  entitled  to  a  submis- 
sion to  the  jury  of  the  question  whether  plaintiff  understood 
that  Kneeland  was  using  the  notes  for  his  own  benefit,  instead 
of  borrowing  money  thereon  for  the  corporation. 

As  both  parties  requested  the  court  to  direct  a  verdict,  the 
omission  to  submit  the  question  to  the  jury  is  not  now  of 
moment.  If  it  were  necessary,  in  order  to  support  the  judg- 
ment, this  court  would  be  required  to  adopt  the  evidence  most 
favorable  to  the  plaintiff. 

But  assuming,  as  to  the  facts,  the  contention  of  the  appel- 
lant, then  we  have  the  plaintiff  paying  full  consideration  for 
the  notes — for  the  presumption  is  that  the  trust  company's 
check  was  good  —  under  circumstances  which  imposed  upon 
him  the  burden  of  inquiry  as  to  whether  their  issuance  was 
authorized. 

If  he  had  made  inquiry  of  the  oflBcers  of  the  corporation, 
and  through  them  had  ascertained  the  fact  that  the  notes  were 
issued  and  delivered  to  Kneeland  pursuant  to  a  resolution  of 
the  board  of  directors  of  defendant,  he  would  clearly  be  enti- 
tled to  the  protection  of  a  bona  fide  holder  without  notice; 
for  that  resolution  recited  the  existence  of  an  indebtedness  to 
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the  president  for  salary,  and  expressly  authorized  the  issue  of 
notes  in  the  amount  thereof  "  to  be  signed  by  the  president 
and  countersigned  by  the  treasurer  in  the  usual  way  and 
form."  It  furnished  information,  therefore,  that  Kneeland 
was  using  tb°i  notes  in  the  manner  expressly  authorized.  It 
constituted  an  appearance  of  authority  upon  which  a  purchaser 
for  value  could  safely  rely.  True,  the  resolution  recited  that 
the  notes  were  to  be  issued  to  pay  Kneeland,  president,  a 
salary,  but  it  did  not  pretend  to  give  or  fix  a  salary.  It 
asserted  an  indebtedness  for  salary,  and  one  dealing  with  a 
railroad  corporation  which  has  a  right  to  pay  its  president  a 
salary,  and  ordinarily  does,  is  not  bound  to  go  behind  such 
an  assertion  as  was  made  by  the  defendant's  directors,  for  the 
purpose  of  ascertaining  whether  the  salary  is  legally  payable. 
A  dififerent  rule  would  be  impracticable,  and  would  substan- 
tially incapacitate  third  persons  from  taking  the  paper  of  or 
contracting  with  corporations. 

The  principles  enunciated  in  Farmers'  etc.  Bank  v.  Butchers* 
etc.  Bank,  16  N.  Y.  125,  69  Am.  Dec.  678,  North  River  Bank 
V.  Ayraar,  3  Hill,  262,  Exchange  Bank  v.  Monteath,  26  N.  Y. 
505,  are  applicable  to  the  rule  we  have  stated.  We  are  of  the 
opinion,  therefore,  that  if  plaintiff  had  been  informed  of  the 
resolution,  such  information,  inasmuch  as  it  was  true  in  fact, 
would  afiford  to  him  the  protection  of  a  bona  fide  holder  with- 
out notice. 

But  the  plaintiff  did  not  make  inquiry  at  the  time.  He 
assumed  that  the  issue  and  proposed  disposition  of  the  notes 
had  been  duly  authorized.  He  trusted  to  the  fact  of  author- 
ity, and  not  to  the  evidence  of  it.  And  can  it  be  said  that  the 
resolution  which  would  have  protected  him  if  he  had  been 
informed  of  it  cannot  be  invoked  to  aid  him  now?  Does  the 
purchaser  of  a  note,  under  circumstances  which  devolve  upon 
him  the  duty  of  inquiry,  assume  a  greater  risk  than  the  bur- 
den of  proving  that  which  would  have  protected  him  had  he 
diligently  inquired  before  making  the  investment?  We  think 
not.  If  the  plaintiff  had  relied  upon  a  statement  by  one  of 
the  oflficers  that  a  resolution  had  been  passed  authorizing  the 
issue  of  the  notes,  he  would  have  assumed,  necessarily,  the  risk 
of  the  statement  being  true.  If  true,  it  would  protect  him; 
otherwise  not.  He  stands  in  no  different  position  because  he 
did  not  first  inquire.  In  either  event,  he  would  assume  only 
the  risk  of  proving  the  authorization  by  resolution. 

This  position  has  support  in  the  reasoning  of  Judge  Andrews 
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in  Cowing  v.  Altman,  71  N.  Y.  442,  27  Am.  Rep.  70,  and  Wil- 
liams V.  Mitchell,  17  Mass.  101. 

The  views  expressed  lead  to  an  affirmance  of  the  judgment. 
The  judgment  should  be  affirmed. 

Pledge  of  Certificates  of  Stock  by  one  holding  them  as  trnstes  is  prima 
fadt  invalid,  and  the  pledgee  is  bound  to  ascertain  the  pledgor's  power  to 
pledge  them:  Fishery.  Brown,  104  Mass.  261;  Loving  v.  Salisbury  Mills,  125 
Mass.  151,  cited  in  note  to  Shaw  v.  Spencer,  97  Am.  Dec.  114.  To  the  same 
effect,  substantially,  is  Farrington  v.  South  Boston  R.  B.  Co.,  120  Mass.  406; 
15  Am.  St.  Rep.  222. 


Palmer  v,  Delaware  and  Hudson  Canal  Co. 

fl20  New  York,  170.1 

Carriers  of  Passenoers  kust  Exercise  the  Utmost  Garb  and  Vrv- 
DENCE  which  human  foresight  can  suggest  to  secure  their  safety.  This 
vigilance,  if  the  carrier  is  a  railroad  corporation,  is  to  be  exercised  by  it 
to  see  that  its  road,  and  the  appurtenances  used  in  operating  it,  are  and 
remain  in  good  condition  and  free  from  defects. 

Carriers.  —  Latent  Defect  Which  will  Relieve  a  Carrier  of  Pas- 
senoers FROM  Resfonsibilitt  is  such  only  as  no  reasonable  degree  of 
human  skill  and  foresight  could  guard  against. 

Neoliqenge.  —  Railroad  Corporations  mat  be  Held  Liable  for  In- 
juries  Resultino  to  a  Passenger  by  the  Breaking  of  a  Sfindlb 
of  a  draw-bar  used  to  connect  cars  together  as  a  train,  if  the  evidence 
tends  to  show  the  existence  of  a  flaw  in  such  spindle,  which  may  have 
been  in  it  before  it  was  put  to  use  on  the  car.  When  it  was  made  to  be 
put  on  a  car,  the  duty  of  the  corporation  was  to  apply  all  known  tests  to 
ascertain  whether  it  was  in  all  respects  fit  for  the  purpose  it  was  in- 
tended to  serve,  and  if,  in  consequence  of  the  failure  to  do  so,  the  defect 
was  not  discovered,  and  the  accident  occurred,  the  corporation  is  liable. 

Negligence  —  Question  for  Jury.  — Where  an  accident  has  occurred  from 
the  breaking  of  spindle  used  to  connect  cars  in  a  train,  and  it  appears 
that  such  spindle  had  not  been  inspected  during  the  two  years  it  had 
been  in  use,  and  that  the  removal  and  inspection  of  it  were  not  within 
the  system  of  inspection  adopted  by  the  defendant,  it  is  for  the  jury  to  de- 
termine, under  proper  instruction  from  the  court,  whether  the  defendant 
had  been  guilty  of  a  want  of  due  care. 

Action  to  recover  compensation  for  damages  claimed  to 
have  been  suffered  by  the  plaintiff  through  the  negligence  of 
the  defendant.  The  judgments  of  the  trial  court  and  of  the 
general  term  were  in  favor  of  the  plaintiff. 

Edwin  Young,  for  the  appellant. 

A.  J.  Parker,  Jr.,  for  the  respondent. 

Bradley,  J.  On  September  17,  1885,  while  going  at  the 
rate  of  twenty  or  twenty-five  miles  per  hour,  the  locomotive- 
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engine,  drawing  a  train  upon  defendant's  railroad,  was  severed 
from  the  cars,  the  speed  of  which  suddenly  slacked  by  the 
operation  of  the  air-brakes,  and  the  plaintiff,  being  a  pas- 
senger in  one  of  the  cars,  was  struck  over  his  eye  and  injured 
by  the  end  (said  to  be  metallic)  of  the  bell-rope,  whicli,  being 
attached  to  the  engine,  was  rapidly  drawn  through  the  cars. 
The  plaintiff  had  the  burden  of  proving  a  state  of  facts  from 
which  it  might  be  inferred  that  his  injury  was  occasioned  by 
the  negligence  of  the  defendant,  and  for  that  purpose  it  was 
made  to  appear  that  the  severance  of  the  engine  from  the 
train  was  caused  by  the  breaking  of  the  spindle  of  the  draw- 
bar on  the  forward  end  of  the  car,  next  to  the  engine.  The 
purpose  of  this  bar,  by  means  of  the  draw-head  or  coupling 
apparatus  forming  part  of  it,  was  to  connect  the  cars  together 
as  a  train,  and  the  one  next  to  the  engine  to  it,  and  when  it 
broke  there  was  nothing  to  support  the  connection.  There  was 
evidence  given  on  the  trial  sufficient  to  justify  the  inference  of 
negligence  of  the  defendant:  Curtis  v.  Rochester  etc.  R.  R.  Co., 
18  N.  Y.  534;  75  Am.  Dec.  258;  Edgerton  v.  New  York  etc. 
R.  R.  Co.,  39  N.  Y.  227;  Seyholt  v.  New  York  etc.  R.  R.  Co.,  95 
N.  Y.  562;  47  Am.  Rep.  75;  Breen  v.  New  York  etc.  R.  R.  Co., 
109  N.  Y.  297;  4  Am.  St.  Rep.  450.  With  a  view  to  relief 
against  the  imputation  of  negligence,  it  was  proved  that  the 
spindle,  when  on  the  car,  was  not  accessible  to  observation  or 
inspection,  and  the  defendant  gave  evidence  tending  to  prove 
that,  for  the  purpose  of  its  examination,  it  was  necessary  to 
put  the  car  into  the  shop  and  take  out  the  draw-bar,  which  it 
was  not  customary  to  do  very  frequently,  and  that  the  spindles 
and  draw-heads  of  this  car  were  renewed  in  1883;  and  the 
reason  given  for  not  deeming  it  necessary  to  overhaul  and  ex- 
amine this  apparatus  more  frequently  was,  that  it  was  made  of 
the  best  wrought  iron,  and  that  its  vibration  and  the  strain 
upon  it  in  its  use  are  not  such  as  to  require  it;  that,  so  far  as 
appears  by  the  evidence,  the  spindle  of  the  draw-head  of  a  car 
had  not  been  known  before  to  break  by  the  use  made  of  it  in 
running  trains;  and  that  while  the  period  of  availability  of  a 
car  for  use  is  ordinarily  twenty-five  years,  this  spindle  had 
been  in  the  car  only  two  years  when  it  gave  way.  If  the  de- 
fendant was  required  to  exercise  ordinary  care  only  in  main- 
taining in  a  condition  of  safety  its  appliances  used  in  running 
its  trains,  it  would  not  be  chargeable,  upon  the  facts  proved, 
with  liability  for  the  plaintiff's  injury. 

But  while  a  railroad  company  is  not  an  insurer  of  the  safety 
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of  its  passengers,  it  is  bound  to  use  a  high  degree  of  skill  and 
vigilance  to  guard  against  accidents  which  may  be  attended 
with  injurious  consequences  to  them.  This  duty  is  not  dis- 
charged without  the  utmost  care  and  diligence  which  human 
prudence  and  foresight  will  suggest  to  secure  the  safety  of  its 
passengers.  And  this  vigilance  is  to  be  exercised  by  the  com- 
pany to  see  that  its  road,  and  appliances  used  in  operating  it, 
are  and  remain  in  good  condition  and  free  from  the  defects; 
and  a  latent  defect  which  will  relieve  it  from  responsibility  is 
such  only  as  no  reasonable  degree  of  human  skill  and  fore- 
sight could  guard  against:  Hegeman  v.  Western  R.  R.  Co.,  13 
N.  Y.  9;  Bowen  v.  New  York  Cent.  R.  R.  Co.,  18  N.  Y.  408;  72 
Am.  Dec.  529;  Brown  v.  New  York  Cent.  R.  R.  Co.,  84  N.  Y. 
404;  Caldwell  v.  New  Jersey  S.  Co.,  47  N.  Y.  282;  Pennsylvania 
Co.  v.  Roy,  102  U.  S.  451. 

This  measure  of  responsibility  is  deemed  essential  to  the 
proper  protection  of  passengers,  who  must  necessarily  rely 
wholly  upon  the  precautionary  care  and  diligence  of  the  car- 
rier so  far  as  their  safety  depends  upon  the  condition  of  the 
road  and  the  means  provided  for  their  conveyance.  The  evi- 
dence warranted  the  conclusion  that  the  broken  appliance 
which  in  the  present  case  was  the  cause  of  the  injury  com- 
plained of  was  defective,  and  that  if  it  did  not  become  so  by 
its  use  upon  the  car,  it  was  so  when  put  on  it.  The  witnesses 
did  not  agree  about  its  apparent  condition  at  the  time  it  broke. 
But  evidence  on  the  part  of  the  plaintiflF  tended  to  prove  that 
at  the  point  where  it  severed  there  was  a  flaw  in  the  spindle 
three  fourths  of  an  inch  in  depth.  Such  a  flaw  would  extend 
nearly  half-way  through  the  spindle,  which  was  a  round  bar 
of  iron  one  and  five  eighths  of  an  inch  in  diameter.  This 
necessarily  weakened  it,  and  permitted  the  inference  that  such 
imperfect  condition  was  the  cause  of  its  breakage.  Assuming 
that  this  flaw  existed,  it  is  not  unreasonable  to  suppose  that  it 
may  have  been  in  the  iron  when  it  was  put  on  the  car,  and  that 
although  the  car  had  afterward  been  in  use  on  the  road  for 
two  years,  the  spindle  may  not  have  been  subjected  to  the  pe- 
culiar strain  which  severed  it  until  the  time  in  question.  When 
it  was  made  to  be  put  upon  he  car,  the  duty  was  to  apply  the 
known  tests  to  ascertain  whether  it  was  in  all  respects  fit  for 
the  purpose  it  was  intended  to  serve;  and  if,  in  consequence  of 
the  failure  to  do  so,  the  defect  was  not  discovered,  and  the  ac- 
cident occurred,  the  defendant  was  responsible.  That  question 
was  considered  in  the  Hegeman  and  Caldwell  cases,  before  cited. 
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There  was  some  evidence  tending  to  prove  that  tests  might 
be  successfully  applied  by  skilled  workers  in  iron  to  discover 
a  flaw  in  a  wrought-iron  bar;  that  while  this  could  be  done 
when  it  was  made,  it  would  afterward  be  more  difficult  to  do 
it  satisfactorily  to  disclose  a  flaw  concealed  within  it,  and  not 
coming  to  the  surface,  without  impairing  the  bar  in  other  re- 
Bpects.  There  was  evidence  warranting  the  inference  that  the 
flaw  in  this  one  had  no  surface  covering.  It  did  not  neces- 
sarily appear  by  the  evidence  whether  this  was  a  flaw  produced 
in  the  process  of  manufacture  of  the  spindle,  or  a  fracture  re- 
sulting from  its  use  on  the  car.  In  view  of  the  situation,  the 
trial  court  submitted  to  the  jury  the  question  whether  the  de- 
fendant had  failed  to  perform  its  duty  in  not  taking  the  bar 
out  of  the  ear,  and,  by  proper  means,  inspecting  it,  with  a  view 
to  ascertain  whether  it  was  or  remained  in  suitable  condition 
for  use,  and  to  this  part  of  the  charge  the  defendant's  counsel 
excepted.  It  may  be  assumed,  for  the  purposes  of  the  ques- 
tion, that  no  inspection  had  been  made  of  this  spindle  during 
the  two  years  it  had  remained  on  the  car,  and  that  the  re- 
moval and  examination  of  it  were  not  within  the  system  of  in- 
spection adopted  by  the  defendant.  The  view  which  a  carrier 
of  passengers  may  have  of  what  is  or  is  not  essential  by  way 
of  inspection  of  its  road  and  appliances  is  not  necessarily  con- 
clusive, although  entitled  to  consideration  upon  the  inquiry 
whether  the  system  is  adequate  to  the  demand  of  duty  upon  the 
vigilance  of  the  company.  The  same  degree  of  care  and  watch- 
fulness is  not  alike  requisite  to  all  of  the  various  portions  of 
the  machinery  and  appliances.  The  apparent  necessity  for 
frequency  of  examination  is  somewhat  dependent  upon  the 
liability  to  impairment  and  the  consequences  which  may  be 
apprehended  as  the  result  of  defective  condition.  But 
whether  the  system  and  the  manner  of  its  execution  are  all 
that  may  be  required  of  the  carrier  cannot  be  measured  by 
any  rule  of  law  to  be  applied  by  the  court.  It  must,  in  view 
of  the  circumstances  appearing  by  the  evidence,  be  one  of  fact 
for  the  jury  to  determine,  upon  proper  instructions  relating  to 
the  degree  of  care  imposed  upon  the  company;  and  while  it  is 
true  that  the  question  of  fact  so  presented  is  somewhat  specu- 
lative in  the  sense  that  it  is  not  measured  by  any  definite  rule, 
it  must  nevertheless  become  a  matter  of  judgment,  to  be  ex- 
pressed by  the  jury,  and  founded  upon  the  evidence.  They 
have  found  that  the  defendant  did  not  use  that  care  which  it 
should  have  exercised  to  ascertain  that  the  draw-bar  was  not 
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in  suitable  condition,  and  that  if  it  had  performed  its  duty  in 
that  respect  the  accident  would  not  have  occurred.  It  cannot 
be  said  that  the  continuance  of  the  connection  with  the  engine, 
or  with  each  other,  of  the  cars  of  a  train,  is  not  essential  to  the 
safety  of  passengers,  or  that  serious  injury  may  not  be  within 
apprehension  as  the  result  of  such  disconnection  while  in 
rapid  motion.  It  is,  however,  urged  that  the  earlier  rule 
adopted  by  the  court  as  to  the  degree  of  vigilance  required  of 
a  railroad  company  in  the  conveyance  of  passengers  is  not 
sustained  by  the  later  adjudications,  and  reference  is  made  to 
some  cases.  It  may  be  observed  that  those  so  cited  do  not  re- 
late to  the  machinery  or  the  appliances  and  apparatus  which 
constitute  and  sustain  the  operative  means  of  conveyance  and 
transportation,  but  to  other  structures  provided  by  the  carrier, 
and  the  manner  of  their  construction,  and  to  which  a  less  de- 
gree of  care  is  applicable.  Such  are  the  cases  of  Hayes  v. 
Forty-second  Street  etc.  R.  R.  Co.,  97  N.  Y.  259;  Lafflin  v.  Buffalo 
etc.  R.  R.  Co.,  106  N.  Y.  136;  60  Am.  Rep.  433;  Kelly  v.  Nevy 
York  etc.  Ry  Co.,  109  N.  Y.  44;  Palmer  v.  Pennsylvania  Co.y 
111  N.  Y.  488;  Kelly  v.  Manhattan  Ry  Co.,  112  N.  Y.  443. 
The  general  doctrine  of  the  earlier  cases  in  this  state  on  th& 
subject  does  not  seem  to  have  been  modified  by  the  later  ones,, 
but  has  quite  uniformly  been  approved,  so  far  as  applicable* 
Coddington  v.  Brooklyn  C.  R.  R.  Co.,  102  N.  Y.  66. 

The  evidence  was  such  as  to  present  a  question  of  fact  for 
the  jury,  and  to  require  its  submission  to  them.  We  think  there 
was  no  error  in  the  portion  of  the  charge  above  mentioned,  and 
that  none  of  the  exceptions  were  well  taken. 

The  judgment  should  be  affirmed. 


Carbiers  —  Passengers  —  Care  Required.  —  As  to  the  care  required  of 
carriers  with  reference  to  the  safety  of  their  passengers,  see  Wormsdor/  v. 
Detroit  City  R'y  Co.,  75  Mich.  472;  13  Am.  St.  Rep.  453,  and  note;  and  as  to 
the  degree  of  care  exacted  of  carriers,  see  note  to  Memphis  etc  R'y  Co.  v. 
Strinafellow,  51  Am.  Rep.  602-606. 

Railroads.  —  Duty  as  to  the  Construction  of  Road-beds,  etc.:  Se» 
ColuTtibua  etc.  Ji'y  Co.  v.  Bridges,  86  Ala.  448;  11  Am.  St.  Rep.  58,  and  note; 
as  to  the  construction  of  vehicles  and  means  of  transportation:  Oalena  etc 
R.  R.  Co.  V.  Fay,  16  111.  558;  63  Am.  Dec.  323. 

NBaLiQENOB  —  Question  for  the  Jury.  —  Negligence  is  ordinarily  a^ 
question  of  fact  for  the  jury:  Dowell  v.  Outhrie,  99  Mo.  653;  ante,  p.  598,  and 
note. 
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Vbndob  and  Porchasee  of  Real  Estate.  —  Contract  that  Title  shall 
BB  First-class,  and  shall  be  Passed  upon  by  the  Purchaser's 
Lawyer,  does  not  make  the  decision  of  such  lawyer  in  favor  of  the  title 
a  condition  precedent  to  the  right  of  the  vendor  to  enforce  the  contract, 
if  in  fact,  beyond  all  dispute,  the  title  is  good. 

Vendor  AND  Purchaser  of.  Real  Estate  —  First-class  Title,  What  is.  — 
Stipulation  in  a  contract  for  the  purchase  of  real  estate  that  the  title 
shall  be  first-class  means  nothing  more  than  that  it  shall  be  marketable. 

Vendor  and  Purchaser  of  Real  Estate.  —  Every  Purchaser  of  Real 
Estate  is  Entitled  to  a  Marketable  Title  free  from  encumbrances 
and  defects,  unless  he  expressly  stipulates  to  accept  a  defective  title. 

Vendor  and  Purchaser  of  Real  Estate.  —  A  Marketable  Title  is  one 
that  is  free  from  reasonable  doubt.  There  is  reasonable  doubt  when  there 
is  uncertainty  as  to  some  fact  appearing  in  the  course  of  its  deduction, 
bat  the  doubt  must  be  such  as  affects  the  value  of  the  land  or  will  inter* 
fere  with  its  sale. 

A  Purchaser  will  not  be  Compelled  to  Take  Property  the  possession 
of  which  he  may  be  compelled  to  defend  by  litigation.  He  should  have 
a  title  that  will  enable  him  to  hold  his  land  in  peace,  and  if  he  wishes 
to  sell  it,  be  reasonably  certain  that  no  flaw  or  doubt  will  ariss  to  disturb 
its  market  value. 

ViNDOR  AND  Purchaser  of  Real  Estate.  —  One  will  not  be  Com- 
pelled TO  Perform  a  Contract  for  the  purchase  of  real  estate,  if  it 
appears  that  kis  vendor's  title  depends  upon  the  death  of  a  particular 
person,  the  only  evidence  of  whose  death  is,  that,  twenty-four  years 
before  the  trial  of  the  case,  being  a  young  unmarried  man,  in  feeble 
health  and  of  dissipated  habits,  he  left  home,  from  causes  unknown,  and 
has  not  been  seen  or  heard  from  since,  and  when,  if  still  living,  he  is 
only  forty-seven  years  of  age,  and  there  is  no  title  by  adverse  possession, 
and  the  contra  t  stipulated  for  a  flrst-class  title. 

Action  for  specific  performance  of  a  contract  for  the  pur- 
chase of  real  estate.  The  contract  stipulated  that  the  title  to 
the  land  should  be  first-class,  and  should  be  passed  upon  by  a 
lawyer  or  conveyancer  to  be  designated  by  the  defendant. 
The  defendant  refused  to  accept  the  property  and  make  pay- 
ment therefor,  on  the  ground  that  the  title  was  not  marketable. 
The  defect  in  the  title  was,  that  the  property  had  in  the  year 
1853  descended  to  Mary  P.  Richardson  and  her  two  sons, 
William  H.  Richardson  and  Giles  B.  Richardson.  The  latter 
was  norn  in  May,  1840,  and  lived  with  his  mother  until  1863, 
at  which  latter  date  he  was  unmarried,  in  poor  health,  out  of 
business,  and  very  dissipated.  He  then  left  home,  and  about 
a  week  afterwards  was  seen  in  Albany,  in  a  destitute  condi- 
tion and  in  want  of  clothing,  and  to  the  person  who  saw  him 
he  stated  he  was  going  to  Troy  to   procure  work.     He  was 
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never  afterwards  seen  nor  heard  of  by  any  of  his  friends  or 
members  of  his  family.  In  1875,  his  mother  and  brother 
conveyed  the  property  in  controversy  to  the  plaintiflF's  grantor, 
claiming  to  have  succeeded  to  the  interest  of  Giles  B.  Rich- 
ardson upon  the  assumption  of  his  death.  The  judgments  of 
the  trial  court  and  of  the  general  term  were  in  favor  of  plain- 
tiff. 

James  B.  PerkinSy  for  the  appellants. 

George  F.  Yeoman^  for  the  respondent. 

Brown,  J.  The  provision  that  the  title  was  to  be  passed 
upon  by  the  defendant's  lawyer  or  conveyancer  did  not  make 
the  decision  of  the  conveyancer  that  the  title  was  good  a  con- 
dition precedent  to  the  right  of  the  plaintiff  to  enforce  the 
performance  of  the  contract. 

If  a  decision  to  that  effect  was  refused  unreasonably,  the 
failure  to  obtain  it  would  not  defeat  a  recovery,  and  it  would 
have  been  unreasonably  refused  if  in  fact,  beyond  all  dispute, 
the  title  was  good:  Folliard  v.  Wallace,  2  Johns.  395;  Thomas 
V.  Fleury,  26  N.  Y.  26;  City  of  Brooklyn  v.  Brooklyn  C.  R.  R. 
Co.,  47  N.  Y.  475;  7  Am.  Rep.  469;  Bowery  N.  Bank  v.  Mayor 
etc.,  63  N.  Y.  336;  Duplex  S.  B.  Co.  v.  Garden,  101  N.  Y.  388; 
54  Am.  Rep.  709;  Doll  v.  Noble,  116  N.  Y.  230;  15  Am.  St.  Rep. 
398. 

The  stipulation  that  the  title  should  be  first-class  could 
mean  nothing  more  than  that  it  should  be  marketable. 

The  trial  court  refused  to  find  that  Giles  B.  Richardson,  Jr., 
was  dead,  and  it  did  find  that  there  was  no  evidence  "  as  to 
whether  or  not  he  was  dead,  except  the  presumption,  if  any, 
which  is  raised  from  the  facts  hereinbefore  stated  with  regard 
to  him." 

It  found,  as  conclusion  of  law,  "  that  the  title  of  the  plain- 
tiff to  said  premises,  depending,  as  it  does,  upon  the  disputed 
question  of  fact,  is  not  a  marketable  title,  and  the  defendant 
was  entitled,  because  of  said  defect,  to  refuse  to  carry  out  the 
said  contract." 

It  is  an  established  principle  of  law  that  every  purchaser  of 
real  estate  is  entitled  to  a  marketable  title  free  from  encum- 
brances and  defects,  unless  he  expressly  stipulates  to  accept  a 
defective  title:  Burwell  v.  Jackson,  9  N.  Y.  535;  Delavan  v.  Dun- 
can, 49  N.  Y.  485. 

A  marketable  title  is  one  that  is  free  from  reasonable  doubt. 
There  is  reasonable  doubt  when  there  is  uncertainty  as  to  some 
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fact  appearing  in  the  course  of  its  deduction,  and  the  doubt 
must  be  such  as  afifects  the  value  of  the  land  or  will  interfere 
with  its  sale.  A  purchaser  is  not  to  be  compelled  to  take 
property  the  possession  of  which  he  may  be  compelled  to  de- 
fend by  litigation.  He  should  have  a  title  that  will  enable 
him  to  hold  his  land  in  peace,  and  if  he  wishes  to  sell  it,  be 
reasonably  sure  that  no  flaw  or  doubt  will  arise  to  disturb  it» 
market  value:  Brooklyn  Park  Comm'ra  v.  Armstrong,  45  N.  Y. 
234;  6  Am.  Rep.  70;  Shriver  v.  Shriver,  86  N.  Y.  575;  Hellrei- 
gel  V.  Manning,  97  N.  Y.  56;  Fleming  v.  Burnham,  100  N.  Y. 
1;  Ferry  v.  Sampson,  112  N.  Y.  415;  Moore  v.  Williams,  115 
N.  Y.  586;  12  Am.  St.  Rep.  844;  Swayne  v.  Lyon,  67  Pa.  St. 
436;  Dobbs  v.  Norcross,  24  N.  J.  Eq.  327. 

"  If  a  title  depends  upon  a  fact  which  is  not  capable  of  sat- 
isfactory proof,  a  purchaser  cannot  be  compelled  to  take  it": 
Shriver  v.  Shriver,  86  N.  Y.  575. 

It  was  said,  however,  in  Ferry  v.  Sampson,  112  N.  Y.  415, 
that  "  the  rule  is  not  absolute  that  a  disputable  fact  not  deter- 
mined by  the  judgment  is  in  every  case  a  bar  to  the  enforce- 
ment of  the  sale.  It  depends,  in  some  degree,  upon  discretion. 
If  the  existence  of  the  alleged  fact  which  is  supposed  to  cloud 
the  title  is  a  possibility  merely,  or  the  alleged  outstanding 
right  is  a  very  improbable  and  remote  contingency,  which, 
according  to  ordinary  experience,  has  no  probable  basis,  the 
court  may  compel  the  purchaser,  in  such  a  case,  to  complete 
his  purchase." 

In  that  case,  the  decisions  of  the  general  and  special  terra 
were  reversed,  and  the  purchaser  was  compelled  to  take  the 
title,  although  one  to  whom  the  property  had  been  devised  by 
his  father's  will  was  not  shown  to  be  dead,  or  if  dead,  that  he 
had  not  left  a  widow  or  children  surviving  him.  It  was- 
shown,  however,  that  he  had  not  been  heard  from  for  forty 
years  before  the  trial  of  the  action,  and,  if  living,  would  have 
been  about  sixty-one  years  of  age.  If  the  reasoning  of  the 
opinion  in  the  case  just  cited  is  to  be  applied  in  this  case,  it 
would  lead  to  a  reversal  of  the  judgment  appealed  from.  In 
respect  only  to  the  length  of  time  that  had  elapsed  since  the- 
absent  owner  was  heard  from  do  the  cases  differ. 

Here  we  have  a  young  unmarried  man,  of  feeble  health 
and  of  dissipated  habits,  leaving  home  from  causes  unknown. 
When  last  seen  he  was  in  a  destitute  condition,  and  in  want, 
of  clothing,  and  for  upwards  of  twenty-four  years  no  one  of  his- 
family  or  friends  has  seen  or  heard  of  him.     Is  it  reasonable- 
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to  suppose  that,  if  living,  he  would  have  made  no  effort  to  ob- 
tain the  property  that  he  left  behind?  The  presumption  of 
death  does  not  depend  on  length  of  time  alone.  Here,  as  in 
Ferry  v.  Sampson,  112  N.  Y.  415,  there  was  a  valuable  inter- 
est in  property,  which,  according  to  common  experience,  the 
owner  would,  if  living,  have  probably  asserted  and  claimed. 
These  circumstances  all  point  to  Richardson's  death,  as  in  the 
case  cited  they  indicated  the  death  of  Armstrong,  the  devisee. 

Ferry  v.  Sampson,  112  N.  Y.  415,  is  not  an  authority,  how- 
ever, for  anything  further  than  that  forty  years'  absence,  un- 
der the  circumstances  there  proven,  raised  a  presumption  of 
death.  In  that  respect  it  is  like  the  case  of  McComb  v.  Wright, 
5  Johns.  Ch.  263,  where  Chancellor  Kent  made  a  similar  rul- 
ing. 

But  I  am  not  prepared  to  decide  that  a  purchaser  of  real 
estate  should  be  compelled  to  take  title,  when  there  is  an  out- 
standing right  in  a  man  who,  if  living,  would  be  only  forty- 
Beven  years  of  age,  and  of  whose  death  there  is  no  evidence, 
except  the  presumption  arising  from  an  absence  from  his 
friends  of  twenty-four  years  and  his  failure  to  communicate 
with  them  and  to  claim  property  which  he  left  behind  him 
upon  his  departure  from  home.  It  is  very  probable  that  the 
man  is  dead.  The  chances  are  very  largely  in  favor  of  that 
conclusion.  But  his  death  is  not  proven,  and  the  plaintiff's 
title  to  the  real  estate,  which  necessarily  depends  upon  his 
death,  cannot  be  said  to  be  free  from  a  reasonable  doubt. 

Why  should  we  compel  the  purchaser  to  take  all  the  risk 
involved  in  that  doubt  ? 

There  is  no  title  by  adverse  possession.  The  only  act  of 
his  co-tenant  hostile  to  his  title  that  appears  in  the  record  be- 
fore us  is  the  deed  of  his  mother  and  brother,  which  purported 
to  convey  the  whole  land  in  April,  1875,  and  if  there  has  been 
adverse  possession,  it  dates  from  the  delivery  of  that  deed: 
Culver  V.  Rhodes,  87  N.  Y.  348. 

No  decision  made  in  this  action  can  bind  Richardson  or  his 
descendants,  if  he  left  any.  The  cloud  on  the  title  would 
still  remain,  whatever  decision  the  court  might  make  upon  the 
question  whether  Richardson  was  or  was  not  living,  and  the 
title  cannot  be  made  marketable  by  determining  that  fact  in 
this  action. 

In  Fleming  v.  Bumham,  100  N.  Y.  1,  it  was  said:  "  It  would 
be  unjust  to  compel  a  purchaser  to  take  a  title  the  validity  of 
which  depended  upon  a  question  of  fact,  when  the  facts  pre- 
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sented  upon  the  application  might  be  changed  on  a  new  in- 
quiry or  are  open  to  opposing  inferences."  That  statement  is 
very  applicable  to  this  case.  Richardson,  or  some  descendant 
of  his,  might  appear  at  any  time  and  destroy  all  the  reasoning 
built  upon  his  absence  and  abandonment  of  his  property. 

The  parties  contracted  with  reference  to  a  "  first-class  title." 
They  did  not  rely  upon  the  agreement  which  the  law  would 
imply  to  that  effect.  They  expressly  stipulated  for  it.  The 
consideration  to  be  paid  for  the  land  was  based  upon  it.  And 
the  court  should  not  compel  the  defendant  to  execute  the  con- 
tract, unless  it  is  clear,  beyond  a  reasonable  doubt,  that  he  will 
receive  what  he  contracted  to  buy. 

There  must  be  some  point  of  time,  of  course,  when  the  pre- 
sumption of  death  would  arise,  but  we  have  been  referred  to 
no  case  in  this  state  in  which  that  presumption  has  prevailed 
where  the  absence  was  less  than  forty  years. 

We  do  not  think  that  it  should  prevail  in  this  case.  The 
circumstances  do  not  point  unequivocally  to  Richardson's 
death,  and  the  special  term  decided  correctly  in  refusing  to 
enforce  the  contract. 

The  judgment  should  be  affirmed. 

Vendor  and  Vendeb  —  Contracts  for  Sale  ot  Land — Marketablk 
Title.  —  An  agreement  to  make  a  good  marketable  title  is  always  implied 
in  executory  contracts  for  the  sale  of  land,  and  the  purchaser  need  not 
accept  a  defective  title,  unless  he  expressly  stipulates  tu  take  such  title  with 
notice  of  the  defects:  Moore  v.  Williams,  115  N.  Y.  586;  12  Am.  St.  Rep. 
844,  and  note. 

Vendor  and  Vendee  —  Contracts  for  Sale  of  Land.  —  What  ia  a  mar- 
ketable title:  Moore  v.  Williama,  115  N.  Y.  586;  12  Am.  St.  Bep.  844. 
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[120  New  York,  260.] 

Landlord  and  Tenant — Executed  Agreement  to  Reduce  Rent.  —  If  the 
lessor  orally  agrees  to  reduce  the  rent  of  leased  premises,  and  to  accept  a 
less  sum  than  stipulated  for  in  the  lease  thereof  under  seal,  and  such 
agreement  is  carried  out  for  a  number  of  years  by  the  payment  by  the 
tenant  and  the  acceptance  by  the  lessor  of  such  rent  as  reduced,  and  the 
giving  of  the  receipts  therefor  as  in  full  of  all  rent  to  the  date  of  said  re- 
ceipts, the  lessor  must  be  regarded  as  having  made  a  valid  gift  to  the 
tenant  of  the  difiference  between  the  rent  paid  and  that  stipulated  for  ia 
the  lease,  and  cannot  recover  of  the  latter  the  amount  so  given  him. 

Gift  of  a  Debt.  —  A  debt  may  be  forgiven,  and  a  receipt  in  full  may  be  evi« 
dence  of  such  forgiveness. 
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Action  to  recover  balance  claimed  to  de  due  for  rent.  The 
judgments  of  the  trial  court  and  of  the  general  term  were  in 
favor  of  the  plaintiff. 

N.  B.  Hoxie,  for  the  appellants. 

Edward  W.  S.  Johnston,  for  the  respondents. 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
of  rent  alleged  to  be  due  and  unpaid  upon  a  lease  of  real  es- 
tate in  the  city  of  New  York.  It  appears  that  the  parties  had 
made  and  executed  a  lease  under  seal  whereby  the  plaintiffs 
leased  to  the  defendants  the  store  and  premises  known  as  No. 
16  Fourth  Street  for  the  term  of  ten  years  from  May  1,  1877, 
for  the  annual  rental  of  four  thousand  five  hundred  dollars, 
payable  quarterly.  Upon  the  trial,  the  defendants  offered  to 
prove,  in  substance,  that,  after  they  had  occupied  the  premises 
for  one  year  under  the  lease,  and  paid  the  rent  in  full  for  that 
year,  that  they  reported  to  the  plaintiffs  that  their  businefts 
was  very  dull,  and  that  they  could  not  afford  to  pay  so  much 
rent;  that,  thereupon,  the  plaintiffs  agreed  to  reduce  the  rect 
$1,000  per  year,  making  $3,500  a  year,  or  $875  for  each  quar- 
ter; that,  thereafter,  the  defendants,  at  the  end  of  each 
quarter,  paid  the  plaintiffs  $875,  and  the  plaintiffs  executed 
and  delivered  to  them  a  receipt  for  that  amount,  in  full  for 
balance  of  rent  due  at  that  date,  as  per  agreement,  "until  times 
are  better";  that  this  continued  for  three  years,  after  which 
the  plaintiffs  notified  the  defendants  that,  thereafter,  they 
wished  them  to  pay  the  amount  of  rent  originally  provided  for 
by  the  lease,  and  that,  thereafter,  the  full  amount  of  rent  was 
paid  until  the  commencement  of  this  action,  in  December, 
1886.  This  evidence  was  excluded  by  the  trial  court,  and  a 
verdict  ordered  for  the  plaintiffs  for  the  full  amount  claimed. 

The  general  term  was  of  the  opinion  that  the  case  of  Coe  v. 
Hobby,  7  Hun,  157,  72  N.  Y.  141,  28  Am.  Rep.  120,  disposed 
of  the  questions  involved  in  this  case.  The  facts  in  that  case 
are  very  similar  to  those  which  were  offered  to  be  proved  in 
this,  but  in  that  case  the  action  was  brought  for  a  quarter's 
rent  which  had  become  due,  no  part  of  which  had  been  paid, 
the  lessor  refusing  to  any  longer  accept  the  reduced  amount 
agreed  upon;  and  he  did  not  seek  or  claim  the  right  to  recover 
the  balance  of  the  quarterly  rents  which  had  previously  been 
paid  in  part  under  the  agreement,  and  for  which  a  receipt  had 
been  given  in  full.  The  distinction,  therefore,  between  the 
two  cases  is  apparent.     In  that  case  the  lessor  was  seeking  to 


640  McKenzie  v.  Harrison.  [New  York, 

enforce  the  provisions  of  his  lease,  which  was  under  seal,  and 
collect  a  quarter's  rent  then  due  and  owing.  The  lessees  were 
defending  under  an  executory  verbal  contract  to  reduce  the 
rent.  Whilst  in  this  case  the  lessees  are  defending  under  an 
executed  oral  agreement  to  the  eflFect  that  the  rent  has  been 
paid  and  accepted  in  full  and  is  evidenced  by  a  written  receipt 
given  therefor. 

We  shall  not  question  the  rule  that  a  contract  or  covenant 
under  seal  cannot  be  modified  by  a  parol  unexecuted  contract: 
Coe  V.  Hobby,  7  Hun,  157;  72  N.  Y.  141;  28  Am.  Rep.  120; 
Smith  V.  Kerr,  33  Hun,  567-571;  108  N.  Y.  31;  2  Am.  St.  Rep. 
362.  Neither  shall  we  question  the  views  of  the  court  below, 
to  the  effect  that  the  alleged  oral  agreement  in  this  case  to 
reduce  the  rent  one  thousand  dollars  per  year  was  void  and 
inoperative  in  so  far  as  it  remained  unexecuted.  The  lessors 
had  the  right  to  repudiate  it  at  any  time,  and  demand  the  fu'l 
amount  of  rent  provided  for  by  the  lease;  but  in  so  far  as  the 
oral  agreement  had  become  executed  as  to  the  payments 
which  had  fallen  due  and  had  been  paid  and  accepted  in  full 
as  per  the  oral  agreement,  we  think  the  rule  invoked  has  no 
application. 

The  reason  of  the  rule  was  founded  upon  public  policy.  It 
was  not  regarded  as  safe  or  prudent  to  permit  the  contract 
of  parties  which  had  been  carefully  reduced  to  writing,  and 
executed  under  seal,  to  be  modified  or  changed  by  the  testi- 
mony of  witnesses  as  to  the  parol  statements  or  agreements  of 
parties.  Hence  the  rule  that  testimony  of  parol  agreements 
shall  not  be  competent  as  evidence  to  impeach,  vary,  or  modify 
written  agreements  or  covenants  under  seal.  But  the  parties 
may  waive  this  rule,  and  carry  out  and  perform  the  agreements 
under  seal  as  changed  or  modified  by  the  parol  agreement, 
thus  executing  both  agreements;  and  where  this  has  been 
done,  and  the  parties  have  settled  with  a  full  knowledge  of  the 
facts,  and  in  the  absence  of  fraud,  there  is  no  power  to  revoke 
or  remedy  reserved  to  either  party:  Munroe  v.  Perkins,  9  Pick. 
298;  20  Am.  Dec.  475;  Lattimore  v.  ffarsen,  14  Johns.  329; 
McCreery  v.  Day,  28  N.  Y.  Super.  Ct.  597. 

So  in  this  case,  if,  as  is  claimed,  the  parol  agreement  was 
made  to  reduce  the  rent  one  thousand  dollars  per  year,  and 
that  agreement  has  been  carried  out  and  fully  executed  by 
the  parties,  and  at  the  end  of  each  quarter,  when  the  rent  by 
the  terms  of  the  lease  became  due  and  payable,  the  reduced 
sum  as  agreed  upon  by  the  parol  agreement  was  paid,  and  the 
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parties  settled  upon  that  basis,  and  as  evidence  of  such  settle- 
ment the  plaintiff  gave  a  receipt  in  full  for  the  amount  of  rent 
due  to  that  date,  it  became  executed,  and  the  plaintiffs  cannot 
revoke  the  same,  or  maintain  this  action  to  recover  any  greater 
sum  than  that  settled  for. 

It  is  also  claimed  that  the  oral  agreement  was  void  for  the 
want  of  a  consideration.  Assume  this  to  be  so,  and  that  the 
plaintiffs,  at  any  time  whilst  the  agreement  remained  execu- 
tory, had  the  right  to  demand  the  full  amount  of  rent  pro- 
vided for  by  the  lease.  They,  however,  had  the  right  to  waive 
consideration,  and  carry  out  their  parol  agreement,  and  if  they 
did  this  executing  it,  they  were  brought  within  the  rule  to 
which  we  have  already  called  attention. 

To  illustrate:  A  may  give  B  his  promissory  note  without 
consideration.  As  long  as  it  remains  in  the  hands  of  B,  A 
may  interpose  the  defense  that  it  was  given  for  B's  accommo- 
dation, and  was  without  consideration.  But  as  soon  as  A 
executed  his  promise  to  B  by  paying  the  note,  his  agreement 
becomes,  executed  and  he  cannot  recover  back  the  money  so 
paid. 

It  may  be  claimed  that  the  payment  of  a  less  sum  than  the 
admitted  debt  is  not  good  as  an  accord  and  satisfaction. 
There  are  numerous  authorities  sustaining  this  doctrine.  Lord 
Coke  stated  the  rule  to  be  that,  where  the  condition  is  for  the 
payment  of  a  definite,  fixed,  liquidated  sum,  the  obligor  can- 
not, at  the  time  appointed,  pay  a  less  sum  in  satisfaction  of 
the  whole,  because.it  is  apparent  that  the  lesser  sum  of  money 
cannot  be  a  satisfaction  of  a  greater. 

This  rule  has  been  criticised  as  unsound  and  unjust  in  cases 
where  the  lesser  sum  is  accepted  in  full  satisfaction  of  the 
greater:  See  Foakes  v.  Beer,  Co.  Lit.  212  b;  L.  R.  1  App.  Cas. 
605,  614-617;  Jaffray  v.  Davis,  48  Hun.  500. 

Whilst  in  other  cases  the  courts  have  gone  still  further,  and 
held  that  the  rule  applied  even  in  cases  where  the  payment 
was  accepted  in  full  satisfaction,  and  a  receipt  given  therefor: 
Harriman  v.  Harrivian,  12  Gray,  341;  Smith  v.  Phillips,  77 
Va.  548;  Bunge  v.  Koop,  48  N.  Y.  225;  8  Am.  Rep.  546;  Wil- 
keson  v.  Byers,  Lang.  S.  C.  197-201. 

Under  the  view  taken  by  us  of  this  case,  it  does  not  become 
necessary  to  approve  or  disapprove  of  the  doctrine  promul- 
gated in  these  cases;  for  this  rule  has  no  application  when  the 
payment  is  made  under  an  agreement  which  is  recognized  as 
valid  by  the  parties,  and  has  been  fully  executed. 

Am.  St.  Ekp.,  Vol.  XVII.— 4i 
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Again,  a  debt  could  be  discharged  at  common  law  by  exe- 
cuting a  formal  release  under  seal.  The  seal  imported  a  con- 
Eideration,  and  this  has  not  been  questioned  by  any  of  the 
cases. 

There  undoubtedly  is  a  distinction  between  releases  under 
seal,  and  an  ordinary  receipt  given  on  the  payment  of  a  sum 
of  money  which  is  not  under  seal,  the  latter  being  subject  to 
explanation  and  proof  showing  that  it  was  given  without  con- 
sideration. 

But  even  though  there  may  not  be  an  accord  and  satisfac- 
tion, there  may  be  a  gift,  and  the  receipt  may  be  evidence  of 
such  gift.  A  gift  is  a  voluntary  transfer  of  any  property  or 
thing  by  one  to  another  without  consideration.  To  be  valid, 
it  must  be  executed.  There  must  be  a  delivery  by  the  donor 
such  as  will  place  the  property  or  thing  given  under  the  con- 
trol of  the  donee,  and  there  must  be  an  intent  to  vest  the  title 
in  him.  Actual  and  personal  delivery  by  the  donor  is  not 
always  necessary;  for  when  another  person  is  the  custodian,  an 
order  of  the  donor  to  deliver  to  the  donee  may  constitute  a 
gift.  It  may  be  oral  or  in  writing.  Nor  formal  words  or  ex- 
pressions are  required.  It  is  a  question  of  intent,  and  the 
inquiry  is  as  to  what  was  intended  by  that  which  was  said  and 
done.  A  promissory  note  or  other  evidence  of  debt  may  be 
the  subject  of  a  gift,  and  the  delivery  of  the  note  or  of  the 
evidence  of  debt  is  evidence  tending  to  show  an  intent  to  give. 
A  debt  may  be  forgiven;  and  a  receipt  in  full  may  be  evidence 
of  such  forgiveness:  2  Schouler  on  Personal  Property,  68-90; 
Bishop  on  Contracts,  sec.  50. 

In  the  case  of  Gray  v.  Barton,  55  N.  Y.  68, 14  Am.  Rep.  181, 
the  defendant  was  owing  the  plaintifif  the  sum  of  $820.  The 
plaintiflf  told  him  that  if  he  would  give  him  one  dollar  to  make 
it  lawful,  he  would  give  him  the  entire  debt.  Whereupon  the 
defendant  delivered  one  dollar  to  the  plaintiflF,  who  thereupon 
executed  and  delivered  a  receipt  therefor  in  full  to  balance 
all  accounts  to  date,  of  whatever  name  and  nature.  It  was 
held  that  the  executing  and  delivery  of  the  receipt  in  full  with 
the  purpose  of  giving  the  debt  was  such  an  act  that  the  law 
would  construe  the  instrument,  if  necessary,  as  an  assignment 
to  the  defendant. 

This  case  is  in  point,  and  is  controlling  upon  the  question 
under  consideration:  See  also  Ferry  v.  Stephens,  66  N.  Y.  321; 
Carpenter  v.  Soule,  88  N.  Y.  251-256;  42  Am.  Rep.  248. 

We  are  therefore  of  the   opinion    that  the  proof   offered 
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Bhould  have  been  received;  that  from  it  the  jury  might  have 
found  that  the  plaintiffs  gave  to  the  defendants  the  balance 
of  the  rent,  for  which  this  action  was  brought. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Gift  —  What  mat  bk  Given  —  Debt.  —  A  valid  gift  of  a  debt  due  the 
donor  from  the  donee  may  be  made  by  the  donor  by  balancing  the  books  of 
account,  and  delivering  a  receipt  in  full  to  the  donee:  Oray  v.  Barton,  55 
N.  Y.  68;  14  Am.  Rep.  181. 

Contracts  under  Seal  —  Modification  of — Subsequent  Agreements. 
—  As  a  general  rule,  contracts  under  seal  cannot  be  modified  or  abrogated  by 
other  agreements,  unless  the  latter  are  also  under  seal:  Pratt  v.  Morrow,  45 
Mo.  404;  100  A-n.  Dec.  381;  Smith  v.  Lewis,  24  Conn.  624;  03  Am.  Dec.  180. 
But  a  contract  under  seal  may  be  modified  or  defeated  by  an  executed  parol 
contract:  Munroe  v.  Perkins,  9  Pick.  298;  20  Am.  Dec.  475. 
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[120  New  Yoek,  274.] 

Pathent,  Who  may  Receive.  — Mortgagor  making  payment  on  a  mortgage 
to  one,  other  than  the  mortgagee,  does  so  at  his  peril,  and  must  assume  the 
burden  of  proving  that  it  was  made  to  one  clothed  with  authority  to  re- 
ceive it.  Payment  of  a  mortgage  to  one  having  apparent  authority  to 
receive  it  will  be  treated  as  if  actual  authority  existed. 

Payment  to  Attorney.  — Authority  on  the  part  of  an  attorney  to  receive 
payment  of  a  mortgage  exists  when  he  negotiated  the  loan  for  the 
mortgagee,  and  the  latter  permitted  him  to  retain  possession  of  the  bond 
and  mortgage  after  the  principal  was  due,  and  the  mortgagor,  with 
knov/ledge  of  that  fact,  and  relying  upon  the  apparent  authority 
thus  afforded,  made  payment  to  him.  The  mortagee  under  such  circum- 
stances will  not  be  permitted  to  deny  that  the  attorney  possessed  the 
authority  which  the  presence  of  the  securities  indicated. 

Payment  to  an  Attorney  having  Possession  of  a  Bond  and  Mortgage  is 
not  invalidated  by  the  fact  that  the  mortgagor  who  made  such  payment 
did  not  then  see  the  bond  and  mortgage,  if,  in  response  to  his  inquiry,  he 
wr.3  informed  that  they  were  still  in  the  possession  of  the  attorney,  and 
such  information  was  true. 

Payment,  Presumption  of  Continuance  of  Authority  to  Receive.  —  If 
an  attorney  is  given  apparent  authority  to  receive  payment  of  a  bond 
and  mortgage  by  the  fact  that  he  negotiated  the  loan,  and  they  are  by 
the  mortgagee  left  in  his  possession,  there  is  no  presumption  that  this  au- 
thority or  possession  continues;  and  every  time  the  mortgagee  makes  a 
payment  to  such  attorney,  he  must  ascertain  that  the  bond  and  mort- 
f^  ige  remain  in  his  possesssion. 

Payment,  Termination  of  Aothority  to  Receive.  — Authority  of  an  at« 
torney  to  receive  payment  of  a  bond  and  mortgage  left  in  his  possession 
by  the  mortgagee  terminates  on  his  parting  with  such  possession,  though 
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he  does  so  unlawfully,  and  without  the  knowledge  of  the  mortgagee.  The 
payments  subsequently  made  to  him  upon  his  false  assurance  that  he 
still  retained  possession  of  the  bond  and  mortgage  are  inoperative. 

Action  to  foreclose  a  mortgage  which  the  defendant  claimed 
to  have  paid.  The  loan  was  negotiated  for  the  original  mort- 
gagee by  an  attorney  named  Baker,  in  1875,  and  the  bond  and 
mortgage  were  made  payable  in  December,  1880.  They  were 
left  in  the  custody  of  the  attorney,  who  was  authorized  by  the 
mortgagee  to  receive  the  interest,  but  she  never  gave  him  au- 
thority to  collect  any  part  of  the  principal.  After  the  princi- 
pal became  due,  the  attorney  was  by  the  mortgagor  requested 
to  reduce  the  rate  of  interest  from  seven  to  five  per  cent.  The 
attorney  consented,  on  condition  that  the  mortgagor  would 
pay  three  thousand  dollars  on  account  of  the  principal.  Very 
soon  afterwards,  the  mortgagor  made  two  payments  of  one  thou- 
sand dollars  each  to  the  attorney  at  his  office,  who  each  time 
gave  receipts  therefor,  and  exhibited  the  bond  and  mortgage. 
A  third  payment  was  subsequently  made  to  the  attorney,  who 
at  the  time  informed  the  mortgagor  that  the  bond  and  mortgage 
were  still  in  his  possession,  and  such  was  the  fact.  Afterwards, 
the  attorney  sold  the  bond  and  mortgage,  and  forged  an  as- 
signment thereof  to  one  Mount,  to  whom  they  were  then  deliv- 
ered. Still  later,  the  mortgagor  made  a  final  payment  of  five 
thousand  dollars  on  account  of  the  principal,  being  assured  by 
the  attorney  at  the  time  of  making  such  payment  that  he  still 
had  the  bond  and  mortgage  in  his  possession.  The  mortgagee 
afterward  obtained  possession  of  her  bond  and  mortgage,  and 
brought  this  action  to  foreclose  the  same.  The  trial  court  de- 
cided that  the  defendant  was  entitled  to  be  credited  with  the 
first  two  payments  of  one  thousand  dollars  each,  but  was  not 
entitled  to  any  credit  for  the  third  payment  of  one  thousand 
dollars,  nor  to  the  final  payment  of  five  thousand  dollars.  The 
judgment  of  the  trial  court  was  affirmed  by  the  general  term. 

Gibson  Putzel,  for  the  appellant. 

Joseph  F.  Stier,  for  the  respondent. 

Parker,  J.  A  mortgagor  who  makes  a  payment  to  one, 
other  than  the  mortgagee,  does  so  at  his  peril.  If  the  pay- 
ment be  denied,  upon  him  rests  the  burden  of  proving  that  it 
was  paid  to  one  clothed  with  authority  to  receive  it.  There 
is,  however,  one  exception  to  this  general  rule.  If  payment 
be  made  to  one  having  apparent  authority  to  receive  the 
money,  it  will  be  treated  as  if  actual  authority  had  been 
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given  for  its  receipt:  Paley  on  Agency,  3d  ed.,  275;  Story  on 
Agency,  sec.  98;  Williams  v.  Walker,  2  Sand.  Ch.  325;  Smith 
V.  Kidd,  68  N.  Y.  130;  23  Am.  Rep.  157;  Brewster  \.  Carnes, 
103  N.  Y.  556-564. 

So  if  a  mortgagee  permits  an  attorney  who  negotiates  a 
loan  to  retain  in  his  possession  the  bond  and  mortgage  after 
the  principal  is  due,  and  the  mortgagor,  with  knowledge  of 
that  fact,  and  relying  upon  the  apparent  authority  thus  af- 
forded, shall  make  a  payment  to  him,  the  owner  will  not  be 
permitted  to  deny  that  the  attorney  possessed  the  authority 
which  the  presence  of  the  securities  indicated  that  he  had. 
This  rule  comprises  two  elements:  1.  Possession  of  the  secu- 
rities by  the  attorney  with  the  consent  of  the  mortgagee;  and 
2.  Knowledge  of  such  possession  on  the  part  of  the  mort- 
gagor. The  mere  possession  of  the  securities  by  the  attorney 
is  not  suflScient.  The  mortgagor  must  have  knowledge  of  the 
fact.  It  would  not  avail  him  to  prove  that,  subsequent  to  a 
payment,  he  discovered  that  the  securities  were  in  the  actual 
custody  of  the  attorney  when  it  was  made.  For  he  could  not 
have  been  misled  or  deceived  by  a  fact  the  existence  of  which 
was  unknown  to  him.  It  is  the  information  which  he  ac- 
quires of  the  possession  which  apprises  him  that  the  attorney 
has  apparent  authority  to  act  for  the  principal.  It  is  the  ap- 
pearance of  authority  to  collect,  furnished  by  the  custody  of 
the  securities,  which  justifies  him  in  making  payment.  And 
it  is  because  the  mortgagor  acts  in  reliance  upon  such  appear- 
ance—  an  appearance  made  possible  only  by  the  act  of  the 
mortgagee  in  leaving  the  securities  in  the  hands  of  an  attor- 
ney— that  estops  the  owner  from  denying  the  existence  of 
authority  in  the  attorney  which  such  possession  indicates. 

Now,  applying  that  rule  to  the  facts  found  by  the  learned 
trial  court  in  this  case,  the  attorney.  Baker,  negotiated  the 
loan  of  eight  thousand  dollars,  which  was  made  to  this  de- 
fendant on  his  bond,  secured  by  a  mortgage  on  real  estate. 
The  mortgagor  and  mortgagee  never  saw  each  other.  The 
securities  were  permitted  to  remain  in  the  possession  of  the 
attorney.  He  had  authority  to  collect  the  interest,  but  was 
not  authorized  to  collect  the  principal,  or  any  part  of  it. 
After  the  principal  became  due,  he  received  from  the  mort- 
gagor two  payments  of  one  thousand  dollars  each,  on  each 
occasion  exhibiting  the  bond  and  mortgage  to  the  mortgagor. 
Clearly,  as  to  these  two  items,  the  attorney  had  apparent  au- 
thority to  receive  the  principal,  and  the  mortgagor  could  not 
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deny  to  them  the  effect  of  payment  pro  tanto  by  proof  that  he 
did  not  have  actual  authority.  Subsequently,  and  while  the 
bond  and  mortgage  still  remained  in  the  possession  of  the 
attorney,  this  defendant  paid  to  him  a  further  sum  of  one 
thousand  dollars,  to  be  applied  as  a  payment  on  account  of 
the  principal  due.  True,  he  did  not,  at  this  time,  see  the 
bond  and  mortgage;  but  it  was  actually  in  the  possession  of 
the  attorney,  and  the  attorney  so  informed  him.  Here,  then, 
was  possession,  and  information  of  possession.  It  was  in- 
formation upon  which  he  acted,  and  inasmuch  as  it  was  true, 
it  constituted  apparent  authority.  If  it  had  turned  out  to  be 
untrue,  it  could  not  have  availed  the  defendant. 

We  see  no  ground  for  insisting  that  a  party  must  actually 
see  and  examine  the  securities,  in  order  to  entitle  him  to  the 
protection  of  the  doctrine  of  apparent  authority,  if  he  have 
trustworthy  information  of  the  fact,  which  he  believes  and  re- 
lies upon,  and  it  shall  prove  to  be  true,  there  seems  to  be 
no  reason  why  it  should  not  avail  him  as  well  as  a  personal 
examination  of  the  securities.  It  follows  that  the  defendant 
should  have  been  credited  with  the  third  payment  of  one 
thousand  dollars.  The  remaining  five  thousand  dollars  was 
paid  to  Baker  after  he  had  parted  with  the  possession  of  the 
bond  and  mortgage,  and  the  question  presented  is,  whether  the 
defendant  is  entitled  to  be  credited  with  the  payments  made 
by  him  while  the  attorney.  Baker,  did  not  have  actual  posses- 
sion of  the  securities.  It  will  be  observed  that  Baker  was  not 
deprived  of  the  possession  by  any  act  of  Mrs.  Crane.  She  be- 
lieved that  they  were  still  in  the  custody  of  Baker.  So  far  as 
she  is  concerned,  therefore,  or  the  plaintiff  in  this  action,  who 
occupies  no  better  or  other  attitude,  she  is  not  in  position  to 
deny  such  responsibility  as  her  conduct  imposes.  She  cannot 
say  that  by  any  act  of  hers  she  is  relieved  from  the  operation 
of  the  estoppel  which  prevents  her  from  denying  that  the  first 
three  payments  of  one  thousand  dollars  each  were  efiectual  as 
such.  If,  then,  the  defendant  is  not  entitled  to  be  credited  with 
the  payments  aggregating  five  thousand  dollars,  it  is  because 
he  is  not  in  a  situation  to  insist  upon  the  estoppel.  We  are  of 
the  opinion  that  a  proper  application  of  this  doctrine  of  ap- 
parent authority  requires  us  to  hold  that  the  defendant's 
failure  to  take  the  precaution  of  ascertaining  whether  the  at- 
torney was  actually  in  the  possession  of  the  securities  when  he 
paid  the  several  sums  aggregating  five  thousand  dollars  de- 
prives him  of  the  right  to  assert  that  he  was  induced  to  make 
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the  payments  because  it  appeared  to  him  that  the  attorney 
had  the  right  to  receive  the  money.  For,  as  we  have  already 
observed,  it  cannot  appear  to  the  mortgagor  that  an  attorney 
has  authority  to  receive  the  principal,  save  where  he  has  pres- 
ent possession  of  the  securities. 

Information  of  the  physical  fact  of  possession  by  the  attor- 
ney is  alone  effectual  for  protection.  And  he  must  have  such 
knowledge  when  every  payment  is  made,  for  no  presumption 
of  a  continuance  of  possession  can  be  indulged  in  for  the  pur- 
pose of  giving  support  to  an  apparant  authority  on  the  part  of 
an  attorney  to  act,  where  no  actual  authority  exists.  This 
knowledge  he  did  not  have;  for  it  was  not  the  fact.  By  his 
own  wrongful  act,  the  attorney  had  parted  with  possession, 
and  as  a  necessary  consequence  has  deprived  himself  of  the 
power  to  longer  misrepresent  his  authority  in  respect  thereto 
to  the  detriment  of  the  mortgagee.  The  mortgagor  thereafter 
placed  his  trust  solely  in  the  assertions  of  the  attorney,  and 
was  deceived.  In  so  doing  he  was  legally  as  much  at  fault  as 
the  mortgagee,  who  also  relied  upon  the  attorney's  trust- 
worthiness. Therefore  he  cannot  invoke  in  support  of  his 
contention  the  doctrine  of  apparent  authority.  A  rule  which 
undoubtedly  had  its  foundation  in  the  equitable  principle 
that  if  one  of  two  innocent  persons  must  suffer,  he  ought  to 
suffer  in  preference  whose  conduct  has  misled  the  confidence 
of  the  other  into  an  unwary  act. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant,  unless  within  thirty  days  the 
plaintiff  stipulates  to  modify  the  judgment  by  deducting  there- 
from $104.50,  that  being  the  amount  of  the  costs  of  general 
terra,  and  the  further  sum  of  one  thousand  dollars,  with  in- 
terest thereon  from  July  1,  1882,  to  the  date  of  entry  of  the 
judgment,  together  with  any  other  sum  paid  by  Gruenewald 
to  Baker,  whether  for  principal  or  interest,  prior  to  July  20, 
1883,  for  which  he  was  not  credited  by  the  trial  court,  in 
which  event  the  judgment  as  modified  is  afiirmed,  with  costs 
of  this  court  to  the  appellant. 


Potter,  J.,  dissented  from  the  foregoing  judgment.  In  his  opinion, 
under  the  circumstances,  the  leaving  of  the  bond  and  mortgage  in  the  posses- 
sion of  the  attorney  was  equivalent  lo  the  giving  to  him  of  a  power  of  attorney 
to  collect  and  receipt  for  the  principal  at  any  time  after  it  should  fall  due, 
and  such  constructive  power  of  attorney  would  continue  to  invest  the  attor- 
ney with  such  authority  until  it  should  be  revoked  by  the  mortgagee;  and 
that  as  the  mortgagee  had  never  revoked  it  at  any  time  prior  to  the  receipt 
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by  the  attorney  of  full  paj'ment  of  the  mortgage,  all  payments  made  by  hin» 
should  be  treated  as  made  under  authority  granted  to  him  and  never  re* 
voked,  apfl  therefore  that  judgment  should  have  been  in  favor  of  defendant, 
denying  the  plaintiff  any  relief  whatsoever. 

Payment.  —  Payment  to  an  agent,  who  has  neither  possession  of  the  se- 
curity nor  express  authority  to  receive  the  payment,  is  not  good:  Smith  v. 
Kidd,  68  N.  Y.  130;  23  Am.  Rep.  157;  Dickson  v.  Wright,  59  Miss.  585;  24 
Am.  Rep.  677;  Bristol  Knife  Co.  v.  Bank,  41  Conn.  421;  19  Am.  Rep.  517; 
Douhleday  v.  Kress,  50  N.  Y.  410;  10  Am.  Rep.  502;  Curtin  v.  Plienix  In*. 
Co.,  78  Cal.  619. 

Agency  —  Payment.  —  Payment  to  an  agent  is  binding  upon  the  principal 
only  to  the  extent  of  the  agent's  authority  to  receive  payment:  Martin  r. 
United  States,  2  T.  B.  Mon.  89;  15  Am.  Rep.  129,  and  note. 


Briokbll  V.  New  York  Central  and   Hudson 
KivER  Kailroad  Company. 

[120  New  York,  290. J 

Contributory  Negligence  in  Crossing  Railway  Track  —  Burden  of 
Proof.  —  One  who  is  injured  by  collision  with  a  railway  train  at  » 
crossing  must,  to  entitle  him  to  recover  for  the  injuries  sustained,  es- 
tablish his  freedom  from  contributory  negligence  by  showing  that  he 
approached  the  crossing  with  prudence  and  care,  and  with  senses  alert 
to  the  possibility  of  approaching  danger. 

Driver  of  Vehicle,  Negligence  of.  —  One  injured  at  a  railway  crossing, 
while  riding  in  a  vehicle  driven  and  owned  by  another,  cannot  recover 
of  a  railway  company  for  such  injuries,  where  be,  as  well  as  such  driver, 
was  negligent  in  not  making  any  effort  to  ascertain  whether  or  not  a^ 
train  was  approaching. 

Action  to  recover  damages  sustained  by  plaintiflf  from 
collision  between  a  wagon  in  which  he  was  riding  and  a 
locomotive  at  a  highway  crossing.  The  plaintiff  was  in  a 
buggy-wagon,  which  was  owned  and  driven  by  another  person, 
whom  the  plaintiff  had  hired  to  carry  him  from  a  station  on 
the  Central  road  to  Palmyra.  It  was  necessary  to  cross  the 
track  of  the  West  Shore  railroad.  At  the  time,  it  had  been 
snowing,  and  the  wind  was  blowing;  the  top  of  the  buggy  was 
raised  and  closed,  except  in  its  front,  which  was  toward  the 
crossing.  The  railroad  could  be  seen  for  a  good  distance  at 
many  points  on  the  road,  and  particularly  at  the  south  end  of 
a  bridge,  which  must  be  crossed  to  reach  the  crossing  where 
the  collision  took  place,  which  was  a  distance  of  one  or  two- 
hundred  feet  from  the  bridge.  After  leaving  the  bridge, 
neither  the  plaintiff  nor  the  driver  made  any  further  effort  to- 
learn  whether  the  train  was  approaching,  but  drove  in  a  brisk. 
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trot  until  within  thirty  yards  of  the  crossing,  when  the  sound 
of  an  approaching  train  was  first  heard.  Judgment,  rendered 
in  favor  of  the  defendant  at  the  trial  court,  was  affirmed  by 
the  general  terra. 

C.  H.  Sedgwick^  for  the  appellant. 

M.  M.  Waters,  for  the  respondent. 

Potter,  J.  The  evidence  in  this  case  indicates  to  my  mind, 
not  merely  a  failure  to  show  that  absence  of  freedom  from  con- 
tributory negligence  which  is  necessary  to  be  shown  upon  the 
behalf  of  the  plaintiff  in  order  to  sustain  a  recovery  for  negli- 
gence upon  the  part  of  a  railroad  company,  but  clearly  and 
beyond  any  question  the  actual  existence  of  negligence  of  the 
driver  and  of  the  plaintiff,  which  contributed  to  the  plaintiff's 
injury.  The  excuse  attempted  to  be  set  up  for  such  conduct, 
that  the  top  of  the  buggy  and  the  snow  and  wind  rendered  it 
more  difl&cult  to  hear  the  noise  of  an  approaching  train,  seems 
to  prove  and  emphasize  their  carelessness  and  want  of  atten- 
tion in  making  an  effort,  under  those  circumstances,  to  learn 
there  was  no  train  approaching  the  crossing.  They  well  knew 
of  this  condition  of  things,  and  of  the  location  and  surround- 
ings of  the  crossing,  and  that  they  were  called  upon  to  use 
more  than  ordinary  prudence  in  effecting  the  crossing  under 
such  circumstances. 

The  general  rule  in  this  class  of  cases  is,  that  the  burden  of 
establishing  affirmatively  freedom  from  contributory  negli- 
gence is  upon  the  plaintiff,  or,  in  the  language  of  the  opinion, 
in  Tolman  v.  Syracuse  etc.  R.  R.  Co.,  98  N.  Y.  202,  50  Am.  Rep. 
649,  that  "plaintiff  approached  the  crossing  where  the  collis- 
ion and  injury  occurred  with  prudence  and  care,  and  with 
senses  alert  to  the  possibility  of  approaching  danger." 

And  this  rule  obtains  even  where  the  railroad  company 
neglects  to  ring  its  bell  or  sound  its  whistle  as  required  when 
its  trains  approach  a  crossing:  Cullen  v.  Delaware  &  H.  C.  Co., 
113  N.  Y.  668. 

Nor  do  I  think  that  this  rule  is  to  be  relaxed  in  favor  of  the 
plaintiff  because  of  the  fact  that  he  was  being  carried  in  a 
vehicle  owned  and  driven  by  another.  The  rule  that  the 
driver's  negligence  may  not  be  imputed  to  the  plaintiff  should 
have  no  application  to  this  case.  Such  rule  is  only  applicable 
to  cases  where  the  relation  of  master  and  servant  or  principal 
and  agent  does  not  exist,  or  where  the  passenger  is  seated 
away  from  the  driver,  or  is  separated  from  the  driver  by  an 
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inclosure,  and  is  without  opportunity  to  discover  danger,  and 
to  inform  the  driver  of  it:  Robinson  v.  New  York  Cent.  etc.  R.  R. 
Co.,  66  N.  Y.  11;  23  Am.  Rep.  1. 

It  is  no  less  the  duty  of  the  passenger,  where  he  has  the 
opportunity  to  do  so,  than  of  the  driver,  to  learn  of  danger, 
and  avoid  it  if  practicable. 

The  plaintiff  was  sitting  upon  the  seat  with  the  driver,  with 
the  same  knowledge  of  the  road,  the  crossing,  and  environ- 
ments, and  with  at  least  the  same,  if  not  better,  opportunity 
of  discovering  dangers  that  the  driver  possessed,  and  without 
any  embarrassment  in  communicating  them  to  him. 

The  rule  in  such  case  is  laid  down  in  Hoag  v.  New  York  Cent, 
etc.  R.  R.  Co.,  Ill  N.  Y.  199,  where  husband  and  wife  were  sit- 
ting upon  the  same  seat  in  a  vehicle  driven  by  the  husband,  and 
both  were  killed  by  a  collision  at  a  crossing,  and  in  an  action 
brought  by  the  administratrix  of  the  wife  against  the  railroad 
company  it  was  held  "that  she  had  no  right,  because  her  hus- 
band was  driving,  to  omit  some  reasonable  and  prudent  effort 
to  see  for  herself  that  the  crossing  was  safe."  "She  was  bound 
to  look  and  listen." 

The  judgment  should  be  aflBrmed,  with  costs. 


Negligence.  —  Where  the  driver  of  a  vehicle  and  hia  passenger  are  con- 
currently negligent,  neither  can  recover:  Note  to  Village  of  Carteiinlle  v. 
Cook,  16  Am.  St.  Rep.  254;  Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  514; 
15  Am.  St.  Rep.  733;  Allen  v.  Maine  G.  R.  R.  Co.,  82  Me.  111. 

Contributory  Negligence  —  Burden  of  Proof.  —  As  to  the  burden  of 
proof  in  establishing  the  defense  of  contributory  negligenee,  see  note  to  Pri- 
deaux  v.  City  of  Mineral  Point,  28  Am.  Rep.  563-565;  compare  also  note  to 
Tolman  v.  Syracuse  etc  R.  R.  Co.,  50  Am.  Rep.  653-656. 


Odell    V.    New    York    Central    and    Hudson 
KiVER  Railroad  Company. 

(12e  New  Yoek,  323.] 
Emplotkb  having  Full  Knowledge  of  the  Existence  of  a  Defect  rw 
Machinery,  and  continuing  its  use  until  the  happening  of  an  accident 
chargeable  to  the  defect,  and  by  which  he  is  injured,  cannot  recover  of 
his  employer  therefor. 

William  H.  Robertson,  for  the  appellant. 

Martin  J.  Keough,  for  the  respondent. 

Parker,  J.    The  action  was  for  injuries  sustained  by  plain- 
tiff while  in  the  employ  of  the  defendant. 
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For  some  months  prior  to  the  accident,  plaintiff  had  been 
engaged  in  the  operation  of  eawing-machines  in  defendant's 
car-shops  at  West  Morrisania.  The  injury  resulted  from  the 
unexpected  starting  of  the  machinery  while  plaintiff  was  en- 
gaged in  changing  saws.  It  is  alleged  that  the  starting  was 
occasioned  by  the  fact  that  the  square  bolt  or  pin  which 
holds  the  weight  or  binder  from  the  belt,  called  the  lever- 
pin,  had  become  so  nearly  round  by  frequent  use  that  it 
slipped  out  of  the  square  slot  into  which  it  was  entered, 
thereby  causing  the  weight  or  binder  to  drop  upon  the  belt 
and  start  the  saws. 

The  defendant's  evidence  tended  to  show  that  the  plaintiff, 
having  full  knowledge  of  the  existence  of  the  defect  com- 
plained of,  nevertheless  continued  to  use  the  machinery  until 
the  happening  of  the  accident.  If  such  were  the  fact,  defend- 
ant is  not  chargeable  with  the  consequences  resulting  there- 
from: Powers  V.  New  York  etc.  R.  E.  Co.,  98  N.  Y.  274;  Monaghan 
V.  New  York  etc.  R.  R.  Co.,  45  Hun,  113. 

But  upon  this  point  the  evidence  was  conflicting,  and  thus 
was  presented  a  question  of  fact  for  the  jury. 

The  counsel  for  the  defendant,  at  the  close  of  the  charge, 
requested  the  court  to  instruct  the  jury  "that  if  the  plaintiff 
knew  or  had  notice  that  the  machine  was  out  of  order,  and 
with  this  knowledge  placed  his  left  hand  upon  the  saw,  that 
the  placing  of  his  hand  upon  the  saw,  with  this  knowledge 
and  under  the  circumstances,  constitutes  contributory  negli- 
gence, and  the  plaintiff  cannot  recover." 

The  request  was  denied,  and  an  exception  taken. 

Inasmuch  as  the  court  had  omitted  to  instruct  the  jury 
upon  this  subject  previous  to  the  making  of  the  request,  the 
refusal  to  charge  as  requested  was  error:  Laning  v.  New  York 
Cent.  R.  R.  Co.,  49  N.  Y.  521;  10  Am.  Rep.  417;  Gibson  v.  Erie 
Ry  Co.,  63  N.  Y.  449;  20  Am.  Rep.  552. 

The  judgment  should  be  reversed. 


Bradley,  J.,  dissented.  He  claimed  that  the  question  whether  the  plain- 
tiff was  chargeable  with  contributory  negligence  was  one  of  fact,  and  was 
■ubmitted  to  the  jury,  and  that  the  court  charged  them  that  if  the  plaintiff 
had  notice  of  the  defect  in  the  machinery,  and  continued  to  operate  it,  that 
was  a  very  important  fact  for  them  to  consider  in  determining  the  question 
of  his  contributory  negligence;  that  there  appeared  to  have  been  a  particular 
defect  in  a  certain  bolt  or  pin,  which  caused  the  machinery  to  start,  and  set 
the  saw  in  motion;  that  the  plaintiff  testified  that  he  had  no  notice  of  thia 
particular  defect,  although  he  admitted  that  he  had  discovered  the  machin- 
ery, as  he  expressed  it,  was  a  little  shackly,  and  that  he  had  called  the  attea* 
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tion  of  the  foreman  especially  to  it.  The  plaintiff  therefore  may  have  had 
notice  that  the  machinery  was  out  of  order  without  having  any  notice  of  the 
defect  which  permitted  the  machinery  to  start  and  put  the  saw  in  motion, 
or  of  the  defective  condition  which  rendered  it  dangerous  for  him  to  place  hi» 
band  where  he  did  at  the  time  he  received  the  injury. 

Master  and  Skrvant  — Liability  to  Servant — Defective  Machinery. 
—  The  servant  assumes  the  risk  of  defective  machinery  when  he  knows  of  the 
defects,  but  continues  to  work:  Piedmont  etc.  Co.  v.  Patterson,  84  Va.  747; 
Rietman  v.  StoUe,  120  Ind.  314;  note  to  Richmond  etc.  R'y  Co.  v.  Norment,  10 
Am.  St.  Rep.  835,  836;  compare  Kean  v.  Detroit  etc  Mills,  66  Mich.  277;  11 
Am.  St.  Rep.  492,  and  note. 
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Rbsibenoe  of  parties,  within  the  meaning  of  the  statute  of  New  York  requir- 
ing action 'J  for  separation  between  husband  and  wife  to  be  commenced 
where  they  reside,  is  the  place  of  their  permanent  abode  as  distinguished 
from  their  place  of  temporary  residence.  Every  person  must  be  deemed 
to  have  a  domicile,  and  until  another  is  acquired  elsewhere,  to  retain 
the  domicile  of  bis  origin. 

Residence  is  Synonymous  with  inhabitancy  or  domicile,  in  legal  phrase* 
ology. 

Witnesses  —  Wife's  Right  to  Testify  in  her  Own  Behalf,  and  against 
HER  Husband.  —  Though  the  statute  declares  that  a  husband  or  wife  is 
not  competent  to  testify  against  the  other  upon  the  trial  of  an  action 
founded  upon  an  allegation  of  adultery,  except  to  prove  the  marriage,  a 
wife  who  brings  an  action  against  her  husband,  based  partly  upon  his 
cruelty  in  circulating  against  her  unfounded  charges  of  marital  infidelity, 
is  not  precluded  from  testifying  to  the  falseness  of  such  charges  by  the 
fact  that  the  husband  files  a  counterclaim  in  the  same  action,  in  which 
he  makes  the  same  charges  against  her,  and  seeks  afBrmative  relief  there- 
for. Her  right  to  so  testify  exists,  though  the  court  ultimately  decided 
that  the  husband,  at  the  time  of  circulating  the  charges,  acted  upon 
information  he  believed  to  be  true,  and  thus  relieves  him  of  the  imputa- 
tation  of  maliciously  making  them. 

Jurisdiction  of  Courts.  —  A  Court  has  No  Extraterritorial  Juris- 
diction, AND  A  Person  not  Domiciled  in  a  state  or  country  cannot 
be  charged  in  personam  by  adjudication  there,  unless  he  is  personally 
served  with  notice  or  process  within  it,  or  voluntarily  submits  himself  ta 
the  jurisdiction  of  its  courts  by  appearing  in  some  manner  in  the  action 
of  proceedings  sought  to  be  instituted  against  him. 

D]h..K£B  OF  Divorce  Granted  in  a  Foreign  Country,  in  Which  De- 
fendant DID  NOT  Reside,  in  an  action  to  which  he  did  not  appear,  and 
in  which  process  was  not  personally  served  upon  him  within  such  coun- 
try, is  void. 

Action  by  a  wife  against  her  husband  for  separation,  on  the 
ground  of  his  cruel  and  inhuman  treatment  of  her.  The  de- 
fendant  interposed  a  counterclaim,  alleging  abandonment  oi 
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him  by  the  plaintiff,  and  also  that  she  had  been  guilty  of 
adultery.  The  trial  court  decided  neither  entitled  to  relief, 
and  both  thereupon  appealed. 

John  E.  Parsons^  for  the  plaintiff. 
Herbert  B.  Turnery  for  the  defendant. 

Bradley,  J.  The  parties  were  married  at  Dresden,  in  the 
kingdom  of  Saxony,  in  March,  1870,  and  in  October,  1881, 
plaintiff  at  that  place  left  her  husband,  came  to  New  York, 
and  in  March,  1882,  commenced  this  action  for  separation  by 
obtaining  an  order  for  publication  of  the  summons  and  causing 
the  summons,  with  the  complaint,  to  be  personally  served  upon 
the  defendant  in  the  city  of  Dresden,  Germany.  The  defend- 
ant, by  his  answer,  denied  that  he  was  a  resident  of  the  state 
of  New  York  at  the  time  of  the  commencement  of  the  action, 
and  alleged  that  the  court  was  without  jurisdiction  of  its  sub- 
ject-matter. But  with  a  view  to  affirmative  relief,  he  added 
that  in  the  event  it  should  be  determined  that  he  was  then  a 
resident  of  this  state,  his  allegation  to  that  effect  should  be 
effectual  to  support  his  answer  in  that  respect,  setting  forth 
his  counterclaims.  The  plaintiff  gave  much  evidence,  with  a 
view  to  establish  the  alleged  cruel  and  inhuman  treatment  of 
her -by  the  defendant,  and  the  evidence  of  the  latter  tended  to 
controvert,  in  the  main,  that  given  by  her  in  that  respect. 
And  the  evidence  on  the  part  of  the  defendant  bearing  upon 
his  alleged  counterclaims,  so  far  as  it  tended  to  support  the 
charges  made  against  her,  was  in  conflict  with  that  given  on 
the  part  of  the  plaintiff  to  meet  it. 

The  findings  of  fact  by  the  trial  court  relating  to  the  charges 
and  counter-charges  of  the  parties  were  supported  by  evidence, 
and  the  conclusion  necessarily  followed  that  neither  party  was 
entitled  to  relief  upon  the  issues  presented  for  trial.  And 
none  of  the  exceptions  to  the  conclusions  of  the  court,  and 
to  the  refusals  to  find  as  requested,  other  than  that  relating  to 
the  place  of  residence  of  the  defendant  at  the  time  of  the 
commencement  of  the  action,  require  any  further  considera- 
tion on  this  review.  The  facts  quite  fully  appear  in  the  opinion 
of  Judge  Rumsey  at  special  term:  67  How.  Pr.  20.  The 
court  found  that  at  the  time  of  the  marriage,  in  Dresden, 
Saxony,  and  since  then,  to  and  including  the  time  of  the  com- 
mencement of  this  action,  both  of  the  parties  were  and  con- 
tinued to  be  residents  of  the  state  of  Now  York.     It  must  be 
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assumed  that  until  the  plaintiff  left  the  defendant  at  Dresden, 
her  place  of  residence  was  determined  by  his.  And  inasmuch 
as  the  parties  were  married  abroad,  and  the  alleged  trans- 
actions upon  which  the  charges  were  founded  took  place  be- 
yond this  state  while  the  plaintiff  was  absent  from  it,  the 
fact  that  the  parties  were  residents  of  this  state  at  the  time 
the  action  was  commenced  was  essential  to  enable  the  court 
to  entertain  the  action  for  the  purpose  of  the  relief  sought  in 
it  by  the  parties:  Code,  sees.  1756,  1763.  It  is  contended  by 
the  defendant's  counsel  that  there  was  no  opportunity  given 
by  the  evidence  to  the  court  to  find  that  the  defendant  was  a 
resident  of  this  state  at  the  time  the  action  was  commenced. 
When  the  parties  were  born,  their  parents  were  residents  of 
the  city  of  New  York.  From  1846  to  1847,  when  the  defend- 
ant was  four  or  five  years  of  age,  a  considerable  portion  of  the 
time  prior  to  his  marriage  he  was  in  Europe  with  his  parents, 
who  within  that  period  spent  portions  of  their  time  there  and 
in  the  state  of  New  York.  The  last  time,  prior  to  that  event, 
of  their  return  to  Europe  was  in  1868,  when  they  went  to 
Dresden.  In  that  year  the  plaintiff  went  abroad  with  her 
parents,  and  after  traveling  about  some,  they  stopped  at  Dres- 
den. Shortly  after  their  marriage,  the  parties  came  to  New 
York,  and  from  thence  they  went  to  Colorado,  where  the 
defendant  was  interested  in  some  mines.  They  returnefi  to 
Dresden  in  the  fall  of  1870,  and  thereafter  they  remained  in 
Europe  until  the  plaintiff  came  away,  and  to  New  York,  in 
October,  1881.  While  Dresden  was  treated  by  them  as  tlieir 
European  home,  a  considerable  portion  of  their  time  was 
occupied  in  traveling.  The  fact  that  they  remained  there 
as  they  did,  would,  if  nothing  appeared  to  the  contrary,  raise 
the  presumption  that  the  defendant  had  ceased  to  be  a  resi- 
dent of  the  state  of  New  York.  But  the  question  whether 
that  relation  to  this  state  had  been  severed  was  dependent 
upon  his  intention.  There  was  some  evidence  tending  to 
prove  that  he  regarded  himself  a  resident  of  the  state  of  New 
York;. and  that  his  purpose  was  continued  during  his  absence 
from  it  to  return  to  this  state  as  his  place  of  residence.  The 
weight  of  the  evidence  on  that  subject  is  not  here  for  con- 
sideration. That  question  was  disposed  of  in  the  court  below: 
Bassett  v.  Wheeler,  84  N.  Y.  466.  It  is  true,  the  defendant 
testified  that  he  was  a  resident  of  Dresden,  and  had  no  in- 
tention of  returning  to  the  state  of  New  York  to  reside,  and 
contradicted  the  evidence  on  the  part  of  the  plaintiff  tending 
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to  the  contrary.  But  the  fact  that  he  was  called  as  a  witness 
by  the  plaintifif  when  he  gave  such  evidence  did  not  conclude 
her  on  the  question  of  his  credibility  on  that  subject:  Becker 
V.  Koch,  104  N.  Y.  394;  58  Am.  Rep.  515. 

It  is,  however,  urged  that,  although  the  continued  purpose 
of  the  defendant,  while  absent  from  it,  may  have  been  to  re- 
turn to  this  state,  he  was,  nevertheless,  a  resident  of  Dresden, 
and  not  of  the  state  of  New  York,  and  that  his  place  of  resi- 
dence was  not  determined  by  his  domicile.  That  is  so  for 
some  purposes;  and  in  cases  where  it  is  applicable,  a  change  of 
the  latter  is  not  essential  to  the  change  of  the  former:  In  re 
Thompson,  1  Wend.  43;  Frost  v.  Brishin,  19  Wend.  11;  32 
Am.  Dec.  423;  Haggart  v.  Morgan,  5  N.  Y.  422;  55  Am.  Dec. 
350;  Bell  v.  Pierce,  51  N.  Y.  12.  The  question  here  has  rela- 
tion to  the  legal  residence  of  the  parties.  And  within  the 
meaning  of  the  statute  providing  for  actions  of  this  character, 
the  place  of  which  the  parties  are  residents  is  that  of  their 
permanent  abode  which  may  be  distinguished  from  their  place 
of  temporary  residence.  The  defendant  was  not  without  his 
domicile,  and  unless  another  was  acquired  by  him  elsewhere, 
he  retained  his  domicile  of  origia.  And  to  effect  a  change  of 
it,  the  fact  and  intent  must  concur:  Crawford  v.  Wilson,  4 
Barb.  504;  Dupuy  v.  Wurtz,  53  N.  Y.  556;  Gilman  v.  Gilman, 
52  Me.  165;  83  Am.  Dec.  502. 

In  legal  phraseology,  residence  is  synonymous  with  inhabi- 
tancy or  domicile.  And  it  is  in  this  sense  that  the  term  "  resi- 
dent "  is  used  in  the  provisions  of  the  code  before  referred  to, 
and  persons  having  that  relation  to  this  state  are  its  citizens 
and  residents,  and  for  the  purposes  of  the  relief  like  that  in 
view  of  this  action,  they  are  subject  to  the  jurisdiction  of  its 
courts.  The  purposes  for  which  residence  is  not  determined 
by  domicile  are  those  within  the  contemplation  of  some  stat- 
utes. Such  application  has  been  made  of  statutes  providing 
for  levy  of  attachments  on  the  property  of  non-residents,  and 
the  assessment  of  taxes  on  the  personal  property  of  residents. 
Then,  and  for  the  purpose  of  such  remedy  and  taxation,  the 
place  where  the  party  actually  resides  may  (as  has  been  held) 
be  treated  as  that  of  his  residence,  although  his  domicile  is 
elsewhere.  Here  there  was  some  evidence  that  the  defendant's 
domicile  remained  in  this  state,  and  consequently  the  con- 
clusion that  he  was  a  resident  of  it  when  the  action  was 
commenced  is  not  reviewable  on  this  appeal.  In  Harral  v. 
Harralf  39  N.  J.  Eq.  279,  51  Am,  Rep.  17,  there  was  no  evidence 
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to  repel  the  presumption  that  when  the  testator  went  to  Paris, 
and  made  that  his  place  of  residence,  he  did  not  intend  to 
change  his  domicile  to  France.  His  act  and  intent,  as  so 
manifested  and  unqualified,  indicated  his  purpose  to  do  so,  and 
such  may  have  been  the  apparent  relation  of  the  defendant  to 
Germany,  if  nothing  had  appeared  to  the  contrary. 

The  defendant  was  at  liberty  to  allege  in  his  answer  facts 
by  way  of  counterclaim,  and  seek  affirmative  relief  against 
the  plaintiff  for  separation  or  dissolution  of  his  marriage  with 
her.  (Code,  sec.  1770.)  He  did,  for  the  purpose  of  seeking  a 
divorce  from  her,  allege  that  she  had  committed  adultery  with 
one  Baron  Heino  Von  Geyso  at  Eger,  in  Bohemia,  at  Dresden, 
in  Saxony,  and  at  other  places  in  Europe,  which  she,  by  her 
reply,  denied.  At  the  time  of  the  trial,  and  prior  to  its  amend- 
ment, in  1887,  the  statute  provided  that  "  a  husband  or  wife  is 
not  competent  to  testify  against  the  other  upon  the  trial  of  an 
action  ....  founded  upon  an  allegation  of  adultery,  except 
to  prove  the  marriage."  (Code,  sec.  831.)  The  plaintiff  was, 
then,  incompetent  to  testify  upon  that  issue.  Her  action  for 
separation,  however,  was  not  founded  upon  any  allegation  of 
adultery,  and  she  was  competent  to  testify  in  support  of  her 
alleged  cause  of  action,  and  to  any  matter  essentially  within 
the  issue  tendered  by  the  allegations  of  her  complaint.  As 
part  of  her  cause  of  action,  the  plaintiff  alleged  that  after 
she  left  Dresden  the  defendant  declared  his  purpose  not  to 
permit  the  plaintiflF  to  return  to  him  if  she  wished  so  to  do; 
and  that  to  justify  his  action  towards  her  he  had  undertaken 
to  impeach  her  chastity  by  charging  that  in  1880  and  1881 
she  was  guilty  of  adultery,  and  that  the  accusation  so  made 
by  him  became  circulated  amongst  her  friends  at  Dresden; 
and  that  such  charge  was  wholly  without  foundation,  and  was 
made  by  the  defendant  for  the  purpose  of  injuring  the  plaintiflF. 
In  his  answer,  the  defendant  denied  those  allegations.  After 
the  subject  of  the  alleged  charges  so  made  by  the  defendant 
against  the  chastity  of  the  plaintifif  had  been  referred  to  on 
the  trial,  and  evidence  had  been  given  on  her  part  to  the  effect 
that  the  defendant  had  made  to  others  the  accusation  that  the 
plaintiflF  had  committed  adultery  with  Baron  Von  Geyso,  and 
before  the  defendant  had  given  evidence  tending  to  support 
the  charge,  the  plaintiflF  testified  that,  during  the  period  of 
time  within  which  it  was  charged  by  the  defendant  that  she 
met  Von  Geyso  at  Eger,  she  visited  that  place  on  one  occasion 
only,  when  she  drove  there  from  Frazensbad,  where  she  was 
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then  staying,  and  returned  to  the  latter  place  in  one  after- 
noon, and  in  answer  to  a  general  question,  she  testified  that 
there  never  had  been  any  impropriety  of  any  kind  between 
Baron  Von  Geyso  and  herself. 

Exception  was  taken  by  the  defendant's  counsel  to  this  evi- 
<lence,  on  the  ground  that  the  plaintiff  was  incompetent  to  tes- 
tify on  that  subject.  And  after  the  evidence  had  been  given 
on  the  part  of  the  defendant  tending  to  support  the  charge  of 
adultery,  the  plaintiff  was  recalled  as  a  witness  in  her  own 
behalf,  and  asked  this  question  by  her  counsel:  "  I  asked  you, 
before  the  examination  of  the  Eger  witnesses,  whether  you  were 
at  Eger  under  the  circumstances  stated,  and  you  said,  'No';  do 
you  still  stand  by  that  testimony?"  To  which,  after  objection 
and  ruling  were  made,  she  answered,  "I  do,"  and  exception 
was  taken.  As  has  been  already  observed,  the  accusation  of 
unchastity  of  the  plaintiff,  made  by  the  defendant,  was  a  sub- 
ject of  her  complaint  and  of  proof  in  the  action.  And  the  de- 
fendant could  not,  by  setting  up  a  counterclaim  founded  upon 
the  charge  of  adultery  deny  to  the  plaintiff  the  right  to  testify 
on  that  subject,  so  far  as  it  was  relevant  to  the  matter  of  her 
alleged  cause  of  action,  although  it  was  not  competent  for  her 
to  testify  to  like  matter  upon  the  issue  arising  out  of  the  al- 
leged counterclaim.  The  charge  made  and  reported  by  the 
defendant  was  a  serious  one,  and  if  maliciously  made,  was 
properly  the  subject  of  complaint  and  proof  by  the  plaintiff  as 
auxiliary  to  the  other  matters  alleged  by  her  in  support  of  the 
cause  for  separation  founded  upon  the  charge  of  cruel  and  in- 
human treatment:  Whispell  v.  Whispell,  4  Barb.  217;  Kennedy 
v.  Kennedy,  73  N.  Y.  369.  And  although  such  accusation  was 
made  by  the  defendant  after  the  plaintiff  left  him,  it,  if  made 
without  any  reasonable  cause,  might  furnish  some  evidence 
legitimately  bearing  upon  his  feeling  toward  the  plaintiff,  and 
thus  characterize  somewhat  his  treatment  of  her  as  she  repre- 
sented it,  while  she  remained  with  him.  Whether  the  evi- 
dence, as  a  whole,  was  sufficient  to  justify  the  relief  she  sought 
in  the  action  was  for  the  court  to  determine  after  the  close  of 
the  evidence.  And  until  then  the  court  could  not  properly 
determine  what  weight  any  particular  evidence  might  be  en- 
titled to.  It  was  sufficient  for  the  purposes  of  its  admissibility 
that  it  may  have  had  some  bearing  upon  the  issue  presented 
for  trial,  either  directly,  or  in  impairing  the  weight  of  any  evi- 
dence given  against  her  upon  that  issue.  And  in  that  view,  it 
was  unimportant  whether  it  was  introduced  before  or  after  the 
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defendant  had  put  in  his  evidence  tending  to  support  his  al- 
leged counterclaim.  While  the  testimony  referred  to  of  the 
plaintiff  was  not  admissible  upon  the  counterclaim,  it  cannot 
well  be  said  that  it  was  not  so  as  bearing  on  the  question  of 
the  defendant's  good  faith  in  making  the  accusation  against 
her  in  the  action  she  was  prosecuting,  and  as  to  that,  and  for 
that  purpose  only,  it  must  be  deemed  to  have  been  received 
and  considered.  The  court  finally  concluded  that  the  defend- 
ant had  information  which  induced  him  to,  and  he  did,  be- 
lieve when  he  made  the  charge  of  unchastity  of  the  plaintiflf 
that  it  was  well  founded,  and  thus  relieved  him  from  the  im- 
putation of  maliciously  making  it.  There  was  evidence  tend- 
ing to  support  that  view  of  the  court,  and  whatever  force  may 
have  otherwise  been  given  to  the  evidence  upon  that  subject,  or 
to  which  it  would  have  been  entitled,  is  not  a  question  now 
for  consideration.  The  reception  of  the  evidence  of  the  plain- 
tiflF  was  not  error. 

The  defendant's  counsel  offered  in  evidence  what  purported 
to  be  a  judgment  of  the  royal  circuit  court,  second  civil  divis- 
ion, in  Dresden,  Germany,  in  which  the  defendant  here  was 
plaintiff,  and  this  plaintiff  was  defendant,  granting  on  behalf 
of  the  former  a  divorce  in  July,  1883,  and  to  the  ruling  of  the 
court  excluding  it  exception  was  taken.  It  may  be  assumed, 
for  the  purposes  of  the  question,  that  the  proceeding  or  action 
was  instituted  and  conducted  according  to  the  law  of  Ger- 
many, and  in  that  view,  if  their  domicile  was  there,  the  court 
had  jurisdiction,  although  the  defendant  in  it  was  then  absent 
from  the  empire,  and  did  not  in  any  manner  appear  in  the 
action  or  proceeding.  In  such  case,  a  party  whose  domicile  is 
in  a  country  is  subject  to  its  laws;  and  jurisdiction  of  his  per- 
son, as  well  as  of  the  subject-matter,  may  be  acquired  by  the 
court  by  means  of  substituted  service  in  the  manner  provided, 
if  provision  for  such  purpose  is  made  by  its  laws,  although  the 
party  sought  to  be  charged  by  an  action  brought  against  him 
is  then  absent  from  the  country,  and  cannot  be  personally 
served  with  process  within  it:  Hunt  v.  Hunt,  72  N.  Y.  217;  28 
Am.  Rep.  129;  Huntley  \.  Baker,  33  Hun,  578,  and  cases  there 
cited.  But  a  court  has  no  extraterritorial  jurisdiction,  and  a 
person  not  domiciled  in  the  state  or  country  cannot  be  charged 
in  personam  by  adjudication  there,  unless  he  is  personally 
served  with  notice  or  process  within  it,  or  voluntarily  submits 
himself  to  the  jurisdiction  of  its  court  by  appearing  in  some 
manner  in  the  action  or  proceeding  sought  to  be  instituted 
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against  him:  People  v.  Baker,  76  N.  Y.  78;  32  Am.  Rep.  274; 
Dunn  V.  Dunn,  4  Paige,  425;  Ableman  v.  Booth,  21  How.  506;  Bis- 
choffy.  Wethered,  9  Wall.  812;  Ealston's  Appeal,  93  Pa.  St.  133. 

At  the  time  the  suit  was  commenced  the  plaintiff  was  in 
New  York.  There  was  no  pereonal  service  of  any  process 
upon  her  in  Germany,  and  the  fact  appears  by  the  record  that 
she  did  not  appear  in  that  suit.  Assuming  that  the  plaintiff's 
domicile  was  not  in  that  country  at  the  time  the  suit  there 
was  instituted,  the  court  had  no  jurisdiction  of  her  person, 
and  the  judgment  as  against  her  was  a  nullity.  It  is  unneces- 
sary to  consider  further  the  record  of  the  judgment  or  the 
manner  of  its  authentication,  or  how  her  relation  to  that 
country  was  affected  by  the  continued  residence  of  her  hus- 
band in  Germany,  since  the  trial  court  found  that  the  parties 
were  residents  of  the  state  of  New  York.  Upon  that  question 
the  record  referred  to  could  have  no  bearing  or  relevancy,  and 
therefore  it  was  entitled  to  no  consideration  as  evidence  for  any 
purpose.  If  the  court  had  found  the  fact  otherwise,  the  com- 
plaint in  this  action  would  necessarily  have  been  dismissed. 

Attention  has  been  given  to  all  the  exceptions,  and  none  of 
them  seem  to  have  been  well  taken. 

The  judgment  should  be  affirmed. 

Domicile  —  Permanent  Abode.  — What  constitutes  domicile:  See  note  to 
WMtev.  Tennant,  13  Am.  St.  Rep.  903;  Pearce  v.  State,  1  Sneed,  63;  60  Am. 
Pec.  135;  Hairston  v.  Hairston,  27  Miss.  704;  61  Am.  Dec.  530;  Oilman  v. 
Oilman,  52  Me.  165;  83  Am.  Dec.  502;  Belmont  v.  Vinalhaven,  82  Me.  525; 
People  V.  Piatt,  117  N.  Y.  160;  Canton  v.  Simsbury,  54  Conn.  86;  New  Hart- 
ford  V.  Town  of  Canaan,  54  Conn.  39;  Hartford  v.  Champion,  58  Conn.  268. 

Domicile  —  Besidence.  —  The  word  "residence"  is  synonymous  with 
domicile,  in  legal  phraseology:  Langdon  v.  Doud,  6  Allen,  423;  83  Am.  Dec. 
641;  People  y.  Piatt,  117  N.  Y.  159.  "Residence"  necessarily  involves  the 
idea  of  local  habitation  or  place  of  abode:  Pells  v.  Snell,  130  111.  370.  A  man 
may  be  a  resident  of  one  place  and  a  commorant  in  another  at  the  same  time: 
Pullen  V.  Monk,  82  Me.  412;  Frost  v.  BrisUn,  19  Wend.  11;  32  Am.  Dec.  423, 
and  note. 

Witnesses — Husband  and  Wife — Wife's  Right  to  Testify  in  Divorce 
PROCEEDiNas.  —  A  wife  may  testify  against  her  husband  in  an  action  between 
them  for  divorce:  Note  to  Chamberlain  v.  People.,  80  Am.  Dec.  258,  259;  Oilpin 
V.  Oilpin,  12  Col.  504. 

JuKisDici'iON.  — State  laws  have  no  extraterritoral  effect,  and  no  state  can 
extend  its  process  beyond  its  territorial  limits  to  subject  either  persons  or 
property  to  its  judicial  decisions:  Dearing  v.  Bank  of  Charleston,  5  Ga.  497; 
48  Am.  Dec.  300;  Masterson  v.  Little,  75  Tex.  682.  A  personal  judgmeat  ren- 
dered against  one,  in  a  sister  state,  upon  notice  to  defendant  by  mere  publi- 
cation, there  being  no  appearance  of  the  defendant,  is  null  and  void  outside 
the  state  in  which  it  was  rendered:  Latimer  v.  Union  P.  B'y  Co.,  43  Mo.  105; 
97  Am.  Dec.  378. 
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Mutual  Benefit  Association  —  Construction  of  Fokfeiture  Clause  in 
Cbktifioatb  of  Membership.  —  A  daase  in  a  certificate  of  membership 
in  a  mutual  benefit  aasociation,  that  a  notice  of  assessment  shall  be  sent 
to  each  member  by  mail,  "and  if  the  assessment  is  not  received  within 
thirty  days  from  the  mailing  of  said  notice,  it  shall  be  accepted  and  taken 
as  sufficient  evidence  that  the  party  has  determined  to  terminate  his 
connection  with  the  association,  which  connection  shall  thereupon  ter- 
minate, and  the  party's  contract  with  the  association  shall  lapse  and  be 
void;  but  said  party  may  again  renew  his  connection  by  a  new  contract 
made  in  the  same  manner  as  the  first;  and  for  valid  reasons  to  the  offi- 
cers of  the  association  (such  as  a  failure  to  receive  notice  of  an  assess- 
ment), he  maybe  reinstated,  by  paying  assessment  arrearages," — does  not 
vest  in  the  officers  of  the  association  an  arbitrary  power  to  determine  what 
shall  be  a  valid  excuse,  but  imposes  on  them  the  duty  of  accepting  an 
excuse  if  valid;  and  if  the  excuse  for  not  complying  with  the  notice  is, 
that  the  member,  within  the  time  allowed  him  in  which  to  make  pay- 
ment, was  stricken  with  apoplexy,  and  thereby  rendered  unconscious,  in 
which  condition  he  remained  until  his  death,  such  excuse  must  be  re- 
garded as  valid  and  sufficient,  and  the  beneficiary  under  the  certificate 
has  the  right,  after  the  death  of  the  member,  to  tender  payment  of  the 
delinquent  assessment  and  insist  on  his  reinstatement. 

Imsurancb.  —  Right  of  an  Insured  to  be  Reinstated  does  not  Dib  wrrn 
Him,  but  passes  to  the  beneficiary  under  the  policy. 

Action  to  recover  upon  a  certificate  of  membership  in  the 
defendant  association  issued  in  August,  1883,  to  J.  F.  Dennis, 
and  agreeing,  in  the  event  of  his  complying  with  the  rules  and 
regulations  of  the  defendant,  to  pay  to  Annie  C.  Dennis,  within 
sixty  days  after  proof  of  his  death,  a  sum  equal  to  the  amount 
received  from  a  death  assessment,  but  not  to  exceed  five  thou- 
sand dollars.  The  rules  of  the  defendant  required  each  mem- 
ber, upon  receiving  notice  of  the  death  of  a  member,  to  pay  to 
defendant's  treasurer  an  assessment  of  $6.75,  and  that  the 
notice  announcing  each  death  assessment  should  be  sent  by 
the  association  to  the  last  post-office  address  of  each  member. 
The  clause  in  the  certificate  of  membership  regarding  forfeit- 
ture  upon  non-payment  of  a  death  assessment  is  stated  in  the 
syllabus  above.  A  notice  was  mailed  to  the  decedent,  Dennis, 
on  the  thirteenth  day  of  February,  1886,  requiring  him  to 
make  payment  of  a  death  assessment  on  or  before  the  15th  of 
March  ensuing.  On  the  8th  of  March  the  decedent  was  sud- 
denly stricken  with  apoplexy,  rendering  him  speechless  and 
insensible,  in  which  condition  he  remained  until  the  19th  of 
March,  on  which  day  he  died.  On  March  20th  a  second  no- 
tice was  received  from  defendant,  in  all  respects  like  the  first, 
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except  there  was  stamped  upon  it  in  red  ink  the  following: 
"  Certificate  for  non-payment  may  be  renewed  by  immediate 
payment,  if  in  good  health."  The  trial  court  directed  the  jury 
to  render  a  verdict  in  favor  of  defendant. 

John  A.  Mapes  and  J.  K.  Hay  ward,  for  the  appellant. 

Treadwell  Cleveland,  for  the  respondent. 

Parker,  J.  If  the  certificate  in  question  had  provided, 
without  qualification,  that,  for  a  failure  to  pay  an  assessment 
within  thirty  days  after  the  mailing  of  a  notice  thereof  by  the 
defendant,  it  should  "  lapse  and  be  void,"  its  invalidity  would 
be  established  beyond  dispute:  Roehner  v.  Knickerbocker  L. 
Ins.  Co.,  63  N.  Y.  160;  Evans  v.  United  States  L.  Ins.  Co.,  64 
N.  Y.  804.  And  the  fact  that  Dennis  was  prevented  from 
making  payment  by  an  act  of  God  which  deprived  him  of 
consciousness  would  not  relieve  him  from  a  forfeiture  thus 
provided  for:  Wheeler  v.  Connecticut  M.  L.  Ins.  Co.,  82  N.  Y. 
543;  37  Am.  Rep.  594.  But  the  question  here  presented  is, 
whether  the  contract  does  not  fairly  admit  of  a  construction 
which  gives  to  it,  after  the  expiration  of  thirty  days,  where  a 
member  intends  and  desires  to  pay,  conditional  life,  which 
continues  until  it  shall  be  determined  whether  he  had  sufi&- 
cient  excuse  for  the  omission;  and  if  such  a  construction  be 
permissible,  whether  Dennis's  severe  visitation  and  subsequent 
unconscious  condition  constitute  such  an  excuse  as,  coupled 
with  an  intention  to  pay,  and  subsequent  payment,  would  con- 
tinue the  policy  in  force. 

Judge  Peckham,  in  Holly  v.  Metropolitan  L.  Ins.  Co.,  105 
N.  Y.  437,  stated  the  rule  which  should  govern  courts  in  con- 
struing contracts  involving  a  forfeiture,  as  follows:  "A  strict 
construction,  it  is  said,  must  be  insisted  upon,  and  the  con- 
tract, resulting  in  a  forfeiture,  cannot  be  extended  beyond  the 
strict  and  literal  meaning  of  the  words  used.  This  is  undoubt- 
edly true.  In  cases  where  the  meaning  is  not  entirely  plain, 
and  where  it  is  capable  of  two  constructions,  one  involving  a 
forfeiture,  and  the  other  being  fair  and  reasonable  and  sup- 
porting the  obligation  of  the  policy  against  the  insurer,  that 
construction  is  preferred  by  the  courts  which  does  not  involve 
the  forfeiture,  not  only  because  it  is  not  so  harsh,  but  also  be- 
cause, if  the  language  is  doubtful,  it  is  that  employed  by  the 
insurer,  and  should  be  taken  most  strongly  against  him." 

By  the  seventh  condition  of   the  certificate,  forfeiture  is 
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made  to  depend  upon  "a  failure  to  comply  with  the  rules  of 
said  association  as  to  payment  of  assessments."  The  second 
and  third  rules  have  reference  to  assessments  and  their  pay- 
ments. 

Rule  2  provides  that  "upon  the  death  of  any  member,  the 
said  party  to  whom  this  certificate  is  issued  shall  at  once 
pay,  if  required,  to  its  treasurer,  an  additional  assessment  of 
$6.75." 

This  rule  need  not  be  considered,  because  the  defendant  did 
not  require  Dennis  to  pay  at  once. 

By  the  terms  of  the  notice,  he  was  expressly  given  until 
March  15th  following,  within  which  to  make  payment. 

And  the  notice  was  in  accordance  with  the  provisions  of 
rule  3,  which  provided,  among  other  things,  that  "if  the  as- 
sessment is  not  received  within  thirty  days  from  the  mailing 
of  said  notice,  it  shall  be  accepted  and  taken  as  sufficient  evi- 
dence that  the  party  has  decided  to  terminate  his  connection 
with  the  association,  which  connection  shall  thereupon  termi- 
nate, and  the  party's  contract  with  the  association  shall  lapse 
and  be  void;  ....  or  for  valid  reasons  to  the  officers  of  the 
association  (such  as  a  failure  to  receive  notice  of  an  assess- 
ment), he  may  be  reinstated,  by  paying  assessment  arrear- 
iiges." 

The  right  of  the  defendant  to  insist  upon  a  forfeiture  could 
not  be  doubted  were  it  not  for  the  last  clause  of  the  sentence 
quoted.  By  it  is  suggested  the  inquiry,  What  was  the  intent 
of  the  defendant  in  adding  this  apparently  qualifying  clause? 
How  did  it  suppose  the  persons  solicited  to  become  members 
would  interpret  it?  Certainly,  it  did  not  expect  them  to 
understand  it  as  giving  added  strength  to  the  provision  declar- 
ing a  forfeiture.  It  is  equally  clear  that  it  was  intended  to  be 
understood  as  softening  somewhat  the  extreme  rigor  of  the 
forfeiture  clause,  which,  standing  alone  and  unqualified,  would 
deprive  a  member  of  the  insurance  fur  which  he  has  con- 
tracted and  paid,  even  when  by  an  accident  of  mail  carriage 
the  notice  of  assessment  has  failed  to  reach  him,  or  because 
of  the  act  of  God  he  has  been  prevented  from  making  payment 
within  the  time  prescribed. 

It  cannot  be  doubted  that  it  suggests,  at  least  to  the  average 
reader,  that  the  company  has  agreed  to  accept  a  valid  excuse 
for  non-payment  of  an  assessment  within  the  thirty  days,  and 
thereafter  continue  the  policy  in  force.     It  is  wholly  meaning- 
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less  and  a  snare,  if  that  be  not  the  intent.  That  it  was  in- 
tended to  have  that  eflfect  has  support  in  the  provision  that 
failure  to  pay  within  thirty  days  "  shall  be  accepted  and  taken 
as  sufficient  evidence  that  the  party  has  decided  to  terminate 
his  connection  with  the  association." 

It  will  be  observed  that  the  contract  does  not  provide,  in 
terms,  that  failure  to  pay  within  thirty  days  shall  work  a  for- 
feiture, but  that  failure  to  pay  shall  be  taken  as  sufficient  evi- 
dence of  an  intention  to  terminate  his  connection  with  the 
association,  which  connection  shall  thereupon  terminate. 
Thus  it  is  suggested  that  it  is  the  intention,  coupled  with  the 
failure  to  pay,  which  works  the  forfeiture.  This  language, 
therefore,  seems  to  be  in  harmony  with  the  last  clause  of  the 
sentence.  For  as  intention  constitutes  one  of  the  essential 
elements  of  a  forfeiture,  so  if  a  party  intending  to  pay,  but 
fails,  for  a  valid  reason,  "  such  as  a  failure  to  receive  notice  of 
an  assessment,"  he  maybe  reinstated.  No  new  contract  is  re- 
quired. Nothing,  in  fact,  need  be  done  but  pay  the  assess- 
ment, if  the  excuse  be  accepted.  Giving  to  all  the  words  of 
the  contract  their  full  and  proper  meaning,  as  the  defendant 
must  have  supposed  they  were  understood  by  the  promisee, 
they  cannot,  as  we  think,  be  construed  otherwise  than  as  lim- 
iting and  making  conditional  the  forfeiture  which  would  oth- 
erwise result  from  a  failure  to  pay  the  assessment  within  the 
time  prescribed.  "  It  is  a  rule  of  law,  as  well  as  ethics,"  says 
the  court  in  Hoffman  v.  jEtna  Ins.  Co.,  32  N.  Y.  413,  88  Am. 
Dec.  337,  "  that  where  the  language  of  a  promisor  may  be  un- 
derstood in  more  senses  than  one,  it  is  to  be  interpreted  in  the 
sense  in  which  he  had  reason  to  suppose  it  was  understood  by 
the  promisee."  The  defendant  not  only  had  reason  to  expect 
that  its  members  would  interpret  the  contract  as  we  have  sug- 
gested, but  it  has  also,  by  subsequent  transactions,  given  to 
the  contract  a  practical  construction  to  the  same  effect. 

Although  the  greater  number  of  assessments  were  paid  by 
Dennis  promptly,  still,  three  assessments  were  not  paid  until 
after  the  due  date.  No  other  act  was  required  or  thing  done 
to  continue  the  policy  in  force,  except  to  pay  the  overdue  as- 
sessments. And  after  he  was  in  default  on  account  of  the 
assessment  in  question,  and  on  March  19th,  the  defendant 
mailed  to  him  a  notice  that  he  could  be  reinstated,  "if  in  good 
health." 

By  this  act,  the  defendant  indicated  that  it  understood  the 
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policy  to  have  conditional  life  remaining,  because  no  new 
contract  was  required  or  suggested;  the  mere  payment  of  the 
overdue  assessment,  said  the  defendant,  in  effect,  will  sup- 
port its  vitality  until  another  assessment  shall  be  due  and 
payable. 

Such  notice  cannot  be  treated  as  a  waiver,  because  it  must 
be  considered  in  its  entirety,  and  thus  regarded;  waiver  was 
conditioned  on  the  good  health  of  Dennis, — a  condition  that 
the  defendant  could  not  impose,  if  reinstatement,  under  the 
circumstances,  was  a  matter  of  right,  because  it  was  not  so 
written  in  the  contract. 

Was  it  a  matter  of  right?  Had  Dennis,  instead  of  dying, 
regained  consciousness  on  the  nineteenth  day  of  March,  could 
he  have  compelled  the  defendant  to  accept  the  excuse  he  had 
to  offer,  and  continue  his  policy  in  force  on  payment  of  the 
back  assessment? 

We  have  said  that  the  contract  must  be  construed  as  an 
agreement  that  a  member  may  be  relieved  from  the  effect  of 
forfeiture  for  valid  reasons  to  the  oflBcers.  Had  he  then  estab- 
lished, by  evidence,  —  1.  That  he  had  fully  intended  to  pay; 
2.  That  he  was  prevented,  by  sudden  illness  depriving  him  of 
consciousness;  3.  That  he  had  tendered  payment, — what  valid 
objection  could  have  been  interposed  to  the  granting  of  a  de- 
cree declaring  the  policy  in  full  force  and  virtue? 

It  could  not  be  urged  that  an  act  of  God  which  instantly 
prostrates  a  man  both  physically  and  mentally  does  not  con- 
stitute a  legal  excuse  for  the  omisston  to  do  an  act,  when  the 
making  and  acceptance  of  a  valid  excuse  therefor  is  distinctly 
contracted  for. 

This  assertion  finds  support  in  Howell  v.  Kniclcerhocker  Life 
Ins.  Co.,  44  N.  Y.  276;  4  Am.  Rep.  675. 

But  it  is  said  that  the  agreement  vests  the  right  to  deter- 
mine whether  the  excuse  be  valid  in  the  oflScers  of  the  defend- 
ant; that  the  manner  in  which  they  exercise  their  power  is  not 
open  to  review  in  the  courts.  In  other  words,  that  the  officers 
may  arbitrarily  refuse  to  accept  any  excuse  whatever.  If  that 
were  true,  then  failure  to  receive  a  notice  of  assessment,  not- 
withstanding the  fact  that  it  is  specifically  referred  to,  might 
be  arbitrarily  held  to  be  insufiicient  as  an  excuse,  and  the 
party  left  without  redress.  But  such  is  not  the  law.  The 
word  "  valid,"  as  here  used,  is  equivalent  to  good,  sufficient, 
or  satisfactory,  and  is  not  without  judicial  construction.     In 
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Duplex  S.  B.  Co.  v.  Garden,  101  N.  Y.  387,  54  Am.  Rep.  709, 
the  defendants  agreed  to  pay  as  soon  as  they  "  were  satisfied 
that  the  boilers,  as  changed,  were  a  success";  and  in  an  ac- 
tion to  recover  the  contract  price,  the  defendants  contended 
that,  by  the  stipulation,  it  was  for  them  alone  to  determine 
whether  the  boilers  were  a  success.  This  position  was  held  to 
be  untenable,  because  "a  simple  allegation  of  dissatisfaction, 
without  some  good  reason  assigned  for  it,  might  be  a  mere  pre- 
text, and  cannot  be  regarded."  Judge  Folger,  in  Miesell  v. 
Globe  Mut.  L.  Ins.  Co.,  76  N.  Y.  115,  states  the  rule  as  follows: 
"  That  which  the  law  will  say  a  contracting  party  ought  to  be 
satisfied  with,  that  the  law  will  say  he  is  satisfied  with."  This 
principle  is  further  illustrated  and  applied  in  Folliard  v.  Wal- 
lace, 2  Johns.  895;  City  of  Brooklyn  v.  Brooklyn  C.  R.  R.  Co.,  47 
N.  Y.  475;  7  Am.  Rep.  469;  Braunstein  v.  Accidental  D.  Ins. 
Co.,  1  Best  &  S.  782;  Moore  v.  Woolsey,  4  El.  &  B.  243. 

We  are  of  the  opinion,  therefore,  that,  had  Dennis  estab- 
lished the  three  propositions  which  we  have  stated,  he  would 
have  been  entitled  to  a  judgment  declaring  the  certificate  in 
full  force. 

The  death  of  the  assured  did  not  alter  the  contract  obliga- 
tions of  the  defendant.  Dennis's  legal  right  to  reinstatement, 
or  to  have  the  certificate  declared  to  be  in  force,  did  not  die 
with  him,  but  passed  to  the  beneficiary  under  the  policy.  In 
Wheeler  v.  Connecticut  M.  L.  Ins.  Co.,  82  N.  Y.  543,  554,  this 
court  held  that,  "  although  the  insured  was  dead,  the  right  to 
a  paid-up  policy,  or  its  value,  remained  to  his  assignees.  If 
the  insured  had  lived,  he  was  entitled  to  it,  and  his  assignees 
succeeded  to  his  right." 

The  complaint  in  this  action  is  appropriate  to  the  relief 
sought  to  be  obtained. 

From  the  evidence,  it  appears  that  the  reason  for  non-pay- 
ment was  properly  presented  to  the  defendant;  the  amount  of 
the  assessment  tendered,  and  the  validity  of  the  policy  insisted 
upon;  but  the  defendant  refused  to  accept  the  reason  given  as 
valid  or  sufiicient,  and  insisted  that  the  certificate  had  been 
forfeited. 

We  think  the  evidence  as  to  the  intention  of  Dennis  to  pay 
the  assessment  properly  presented  a  question  for  the  jury. 
But  it  cannot  avail  the  defendant,  as  it  waived  its  right  in 
that  regard,  by  requesting  the  trial  court  to  direct  a  verdict  in 
its  favor. 
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The  order  appealed  from  should  be  afl&rmed,  and  judgment 
absolute  on  defendant's  stipulation  ordered,  with  costs. 

In  thb  cask  of  Howell  v.  Knickerbocker  L.  Ins.  Co.,  44  N.  Y.  276,  4  Am. 
Rep.  676,  where  a  policy  of  life  insurance  was  issued  on  the  life  of  H.,  con- 
taining a  provision  that  no  insurance  should  be  binding  until  actual  payment 
of  the  annual  premium,  and  H.  paid  the  premium  for  several  years,  but  on 
the  day  when  the  annual  premium  was  due,  and  while  on  his  way  to  pay  it, 
he  was  taken  sick,  and  died,  and  within  a  few  days  afterwards,  the  premium 
was  tendered  by  the  wife  of  H.,  but  refused  by  the  company,  in  an  action 
upon  the  policy,  the  company  was  adjudged  liable,  it  appearinjgr  that  there 
waa  a  usage  on  the  part  of  the  company  to  receive  premiama  within  a  reason* 
able  time  after  due. 
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Davis  v.  Ely. 

[104  NOBTH  Gabouna,  16.] 

ESqirrrr — Reformation  of  Contracts.  —  A  Written  Executory  Con- 
tract FOB  the  Sale  of  Lands  cannot  be  Reformed  by  Enlarging 
It  through  the  aid  of  parol  evidence,  80  as  to  include  lands  not  embraced 
within  its  descriptive  words. 

Suit  for  reformation  of  a  contract.  The  complaint  asserted 
that  on  the  twenty-second  day  of  April,  1882,  the  plaintiff 
and  the  defendants  entered  into  a  contract  with  regard  to  the 
sale  and  division  of  the  Great  Park  estate,  and  that  the  paper 
purporting  to  contain  the  terms  of  the  contract  was  executed 
by  Timothy  and  Hannah  Ely,  by  their  agent,  Harvey  Terry, 
and  the  plaintifif  by  his  agent,  William  J.  Griffin.  It  was 
claimed  that  the  contract,  as  reduced  to  writing,  did  not  con- 
form to  the  real  agreement  between  the  parties  in  this,  that  it 
failed  to  reserve  to  the  complainant,  Davis,  a  portion  of  the 
Great  Park  estate  known  as  the  Hall  tract,  and  that  the 
omission  of  this  reservation  from  the  contract  was  due  to 
the  false  and  fraudulent  representation  made  to  the  draughts- 
man thereof  by  the  defendants.  When  the  plaintiff  offered 
evidence  to  show  the  fraud  alleged  in  his  complaint,  the  de- 
fendants objected  to  such  testimony,  unless  it  was  introduced 
for  the  purpose  of  rescinding  the  contract.  The  counsel  for 
plaintiff  disclaimed  any  such  purpose,  and  stated  that  the 
testimony  was  offered  solely  for  the  purpose  of  obtaining  ref- 
ormation of  the  contract.  The  testimony  was  excluded  by 
the  court.  Thereupon  the  plaintiff  submitted  to  a  nonsuit,  and 
appealed. 

087 
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C.  W.  Grandy,  for  the  plaintiff. 
Harvey  Terry,  for  the  defendants. 

Shepherd,  J.  There  is  a  hopeless  conflict  of  authority  upott 
the  question  whether  a  court  of  equity  will  correct  an  execu- 
tory contract  on  the  ground  of  fraud  or  mistake,  and  enforce 
it  with  the  variation. 

In  England,  and  several  of  the  American  states,  such  relief 
is  denied,  although  a  defendant,  for  the  purpose  of  resisting 
specific  performance,  may  show  that,  by  fraud  or  mistake,  the 
written  contract  does  not  express  the  real  terms  of  the  agree- 
ment. In  other  states  this  distinction  is  repudiated,  and  the 
contract  will  be  corrected  and  enforced,  in  proper  cases,  at  the 
instance  of  either  party. 

Where  siich  executory  contracts,  within  the  statute  of  frauds,, 
are  corrected  and  enforced,  there  is  a  further  diversity,  —  some 
courts  holding  that  they  will  only  exercise  the  power  where 
the  object  is  to  restrict  the  subject-matter  of  the  contract,  while 
others  hold  that  the  contract  will  be  corrected,  although  its 
subject  is  enlarged.  Of  this  latter  opinion  is  Mr.  Pomeroy  (2 
Pomeroy's  Eq.  Jur.  367),  and  other  writers  of  great  respect- 
ability. Opposed  to  this  view  we  have  the  English  authori- 
ties ( Woollam  V.  Hearn,  White  and  Tudor's  Leading  Cases  in 
Equity),  and  Bispham's  Equity,  Wharton's  Evidence,  sec. 
1024,  and  many  decisions  in  the  United  States,  of  which  the 
leading  case  is  Glass  v.  Hurlbert,  102  Mass.  24;  3  Am.  Rep. 
418.  In  this  case,  the  court  says  "  that  when  the  proposed 
reformation  of  an  instrument  involves  the  specific  enforcement 
of  an  oral  agreement  within  the  statute  of  frauds,  or  when  the 
term  sought  to  be  added  would  modify  the  instrument  so  as  tO' 
make  it  operate  to  convey  an  interest  or  secure  a  right  which 
can  only  be  conveyed  or  secured  through  an  instrument  in 
writing,  and  for  which  no  writing  has  ever  existed,  the  statute 
of  frauds  is  a  sufficient  answer  to  such  proceeding,  unless  the 
plea  of  the  statute  can  be  met  by  some  ground  of  estoppel  to> 
deprive  the  party  of  the  right  to  set  up  that  defense:  Jordan  v 
LawkinSf  1  Ves.  Jr.  402;  Osborn  v.  Phelps,  19  Conn.  63;  48  Am. 
Dec.  133;  Clinan  v.  Cooke,  1  Schoales  &  L.  22.  But  the  fact 
that  the  omission  or  defect  in  the  writing  by  reason  of  which 
it  failed  to  convey  the  land  or  express  the  obligation  which  it 
is  sought  to  make  it  convey  or  express  was  occasioned  by  mis- 
take, or  by  deceit  and  fraud,  will  not  alone  constitute  such  an 
estoppel Rectification  by  making  the  contract  include 
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obligations  or  subject-matter  to  which  its  written  terms  will 
not  apply  is  a  direct  enforcement  of  the  oral  agreement,  as 
much  in  conflict  with  the  statute  of  frauds  as  if  there  was  no 
writing  at  all." 

This  decision,  in  so  far  as  it  holds  that  the  subject-matter 
of  the  contract  may  not  be  enlarged,  is  supported  by  abundant 
authority. 

Story's  Equity  Jurisprudence  is  often  cited  to  sustain  the 
other  view;  but  the  argument  there  seems  to  be  directed 
against  the  distinction  between  parties  seeking  and  parties 
resisting  specific  performance.  It  refers  to  the  decisions  of 
Chancellor  Kent  in  Gillespie  v.  Moon,  2  Johns.  Ch,  585,  7  Am. 
Dec.  559,  and  Keisselbrack  \.  Livingston,  4  Johns.  Ch.  144. 
In  neither  of  these  cases  was  the  subjectrmatter  enlarged.  In 
Gillespie's  case  (so  often  cited),  the  correction  made  was  the 
striking  out  of  fifty  acres  from  a  written  agreement  which  in- 
cluded two  hundred  and  fifty.  Bispham's  Equity,  445,  says 
"  that,  in  cases  which  fall  within  the  statute,  it  is  obvious  that 
to  carry  the  rule  in  Gillespie's  case  to  the  extent  of  holding  that 
an  agreement  (for  example)  to  convey  fifty  acres  may,  for  the 
sake  of  justice  and  equity,  be  construed  to  mean  a  contract  to 
convey  one  hundred,  would  be  to  repeal  the  statute  of  frauds, 
and  to  give  effect  to  a  simple  verbal  agreement  to  sell  land. 
Where,  however,  the  contention  of  the  complainant  is,  that 
something  which  is  actually  embraced  in  the  writing  was  not 
intended  to  be  included  therein,  to  suff'er  him  to  show  this  is 
not  to  enforce  a  parol  contract  in  relation  to  land;  it  is  simply 
to  prove  that  a  written  contract  did  not  embrace  all  that  on 
its  face  it  appeared  to  include.  Such  was  the  actual  state  of 
the  case  in  Gillespie  v.  Moon." 

It  may  be  remarked  that,  in  most  of  the  states  where  such 
relief  is  granted,  the  doctrine  of  part  performance  is  recognized, 
and  the  proof  required  is  but  little  short  of  that  which  is  ne- 
cessary to  enforce  a  contract  upon  that  ground. 

In  North  Carolina,  so  far  from  correcting  such  executory 
contracts,  within  the  statute,  so  as  to  enlarge  their  terms,  the 
tendency  of  our  decisions  is  to  confine  such  corrective  relief 
to  executed  contracts  alone.  We  have  been  able  to  find  no 
decision  in  point,  but  the  words  of  Hall,  J.,  in  Newsom  v.  Buf- 
ferlow,  1  Dev.  Eq.  379,  strongly  show  the  disinclination  of  the 
court  to  depart  from  the  statute,  except  upon  the  most  imper- 
ative demands  of  justice  and  equity. 

The  learned  judge  says:  "It  is  altogether  unnecessary  to 
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inquire  in  this  case  how  far  courts  of  equity  have  gone  in 
carrying  into  effect  written  executory  contracts,  or  varying 
them  by  parol  evidence.  Suffice  it  to  say,  that  the  reason  why 
they  have  declined  giving  relief  in  many  such  cases  is,  that 
the  plaintiff  had  a  remedy  at  law.  That  reason  is  not  appli- 
cable to  executed  contracts.  In  those  cases  the  plaintiff  has 
no  remedy  at  law  and  unless  a  court  of  equity  will  give  relief, 
he  can  have  no  redress." 

This  distinction  between  executory  and  executed  contracts 
is  thus  clearly  put  by  Adams's  Equity,  171:  "Where  land  is 
the  subject  of  the  erroneous  instrument,  the  reformation  of  an 
executed  conveyance  is  not  precluded  by  the  statute  of  frauds; 
for  otherwise  it  would  be  impossible  to  give  relief.  But  it  does 
not  appear  that  where  the  defendant  has  insisted  on  the  benefit 
of  the  statute,  the  court  has  ever  reformed  ....  an  execu- 
tory agreement  on  parol  evidence,  and  specifically  enforced 
it." 

Land  is  regarded  as  such  a  high  species  of  property  that 
exceptional  safeguards  have  been  devised  for  the  preservation 
and  security  of  its  title,  and  these  should  not  be  departed 
frouj,  unless  such  departure  is  absolutely  necessary  to  sub- 
serve the  ends  of  justice.  Under  the  former  system,  the 
equitable  relief  we  have  mentioned  was  administered  by  the 
trained  minds  of  learned  judges  sitting  as  chancellors,  who 
appreciated  the  grave  evils  which  the  statute  was  designed  to 
prevent,  and  who  gave  full  effect  to  the  rule  which  required 
the  clearest  and  most  cogent  testimony.  Even  then  the  relief 
in  this  state  was  confined,  it  seems,  to  executed  contracts  and 
surely  there  is  nothing  in  the  new  method  of  trying  equitable 
issues  which  encourages  us  to  leave  the  old  moorings  and 
venture  upon  a  sea  of  trouble,  confusion,  and  insecurity. 

On  the  ground  of  necessity,  we  correct  conveyances  by  add- 
ing clauses  of  defeasance  and  words  of  inheritance.  We  also 
restrict  or  enlarge  the  subject-matter,  but  we  decline  to  do 
this  in  the  case  of  executory  contracts,  where  there  can  neces- 
sarily be  no  other  object  than,  as  in  the  case  before  us,  to  have 
it  specifically  enforced. 

It  is  believed  that  no  great  hardship  can  result  from  such 
ruling,  as  the  court  will,  upon  rescission,  endeavor  to  place 
the  parties  in  statu  quo,  and  damages  may  be  given  for  the 
fraud  and  deceit.  The  court  is  liberal  in  the  adjustment  of 
equities  arising  in  such  cases;  but  even  if  occasional  instances 
of  hardship  occur,  it  is  far  better  that  these  should  be  endured 
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than  that  every  title  in  the  state  should  be  exposed  to  the  as- 
saults of  false  and  fraudulent  oral  testimony. 

What  we  have  said  has  no  reference  to  the  correction  of 
ordinary  executory  contracts  in  aid  of  actions  for  damages 
at  law,  such  as  the  correction  of  the  terms  of  a  bond,  and  the 
like.  Equity  will  always  make  the  correction,  and  the  party 
can  sue  upon  the  corrected  contract  at  law.  The  two  jurisdic- 
tions being  now  blended,  such  relief  will  be  granted  in  a  single 
action.  It  may  be  that,  in  cases  of  personal  property,  where 
there  is  a  pretium  affectioniSf  the  contract  may  be  corrected  and 
specifically  enforced;  but  it  is  unnecessary  to  pass  upon  that 
question  here. 

The  relief  sought  in  this  action  is  to  correct  the  contract  so 
as  to  include  the  Hall  tract.  It  seems,  from  the  complaint, 
that  the  alleged  fraud  consisted  in  certain  false  representa- 
tions as  to  the  number  of  acres  made  to  the  plaintiff  when  the 
final  agreement  was  made.  False  representations  are  also 
alleged  to  have  been  made  to  Mr.  GriflBn,  the  draughtsman, 
but  these  are  not  specified,  and  we  must  assume  that  they 
were  the  same  as  those  made  to  his  principal,  Davis.  How- 
ever this  may  be,  we  have  here  a  plain  case,  where  it  is  pro- 
posed, upon  parol  testimony,  to  correct  an  executory  contract 
for  the  sale  of  land,  by  making  it  include  a  larger  quantity 
than  is  stated  in  the  writing. 

The  plaintiff  does  not  wish  to  rescind,  and  offers  the  parol 
testimony  solely  for  the  purpose  of  reformation. 

We  think  that  to  admit  the  testimony  in  such  cases  would 
be,  as  has  been  said,  virtually  repealing  the  statute  of  frauds, 
and  opening  the  door  to  a  flood  of  evils,  the  extent  of  which 
it  would  be  impossible  to  estimate. 

The  plaintiff  may  enforce  the  contract  in  its  present  form, 
or  he  may  rescind  it,  and  ask  for  an  adjustment  of  any  equi- 
ties which  may  have  grown  out  of  the  transaction. 

We  think  that  the  testimony  was  properly  rejected,  and  that 
there  is  no  error. 

AflSrmed.  

ExKcuTORT  Contracts  —  Reforuatiox  —  Pabol  Testimont.  —  Parol 
testimony  is  admissible  ia  equity  to  vary  or  reform  written  contracts  and 
instruments  for  fraud,  accident,  or  mistake,  so  as  to  make  them  conform  to 
the  intention  of  the  parties:  Dunliam  v.  Chatham^  21  Tex.  231;  73  Am.  Deo. 
228;  Smith  v.  Jordan,  13  Minn.  264;  97  Am.  Dec  232. 
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KiLLEBREW  V.  HiNES. 
[104  NOETH  Carolina,  182.] 

^KNDSE  IN  Possession  under  a  Contract  of  Purchase  has  the  Samb 
Rights  as  Mortgagor  in  Possession,  with  respect  to  crops  raised  by 
him  upon  the  land  which  is  the  subject  of  the  contract.  Mortgagor  or 
vendee  in  possession  is  the  owner  of  the  crops,  and  entitled  to  receive  the 
rents  and  profits  without  liability  to  account.  It  is  only  when  the  mort- 
gagee enters  for  condition  broken  that  he  is  entitled  to  the  growing 
crops,  and  then  only  because  they  are  incident  to  his  possession.  He 
must  account  for  them,  and  equity  permits  him  to  retain  them  only 
when  the  land  is  insufficient  to  discharge  the  mortgage  debt. 

A  Mortgage  is  a  Mere  Securitt  for  a  debt.  It  is  only  a  chattel  interest, 
and  the  mortgagor  continues  the  real  owner  of  the  fee. 

Thb  Mortgagee  is  not  Entitled  to  the  Rents  and  profits  of  the  mort- 
gaged premises  until  he,  or  some  one  in  his  behalf,  takes  actual  posses- 
sion. 

Mortgage — Mortgagee,  when  has  No  Right  to  Crops. —If  there  be 
no  entry  or  equitable  proceedings  by  which  the  crops  are  sequestered, 
the  mortgagee  has  no  lien  upon  and  cannot  recover  them,  in  an  action 
in  the  nature  of  replevin  therefor  against  the  mortgagor  or  other  per- 
sons. Even  after  entry  or  sequestration,  if  the  mortgagor  has  been 
permitted  to  remain  in  possession  and  cultivate  the  soil,  the  mortgagee's 
interest  in  the  crops  is  subordinate  to  the  agricultural  lien  allowed  by  the 
statute  of  North  Carolina  to  persons  who  have  made  advances  to  assist 
the  mortgagor  to  make  the  crop. 

Vendor  and  Vendee  —  Constrdction  of  Contract.  —  A  stipulation  in  a 
contract  of  sale,  "this  contract  to  hold  everything  made  on  the  land, 
unless  otherwise  agreed  by  the  vendor,"  cannot  be  construed  as  a  reser- 
vation of  crops  not  then  in  existence;  and  if  regarded  as  a  mortgage  of 
crops  to  be  grown,  cannot  be  enforced,  except  under  circumstances  in 
which  the  enforcement  of  such  a  mortgage  is  possible. 

Action  to  recover  possession  of  a  crop  produced  in  the  year 
1882.  In  aid  of  the  action,  the  plaintiffs  availed  themselves  of 
the  remedy  of  claim  and  delivery,  and  caused  the  sheriff  to 
seize  thirty-six  bales  of  cotton,  of  which  twenty-four  bales  were 
produced  on  the  land  hereinafter  mentioned.  This  was  the 
subject  of  a  written  contract  made  in  January,  1882,  by  which 
plaintiffs  agreed  to  sell  to  defendants  such  lands.  The  contract 
stipulated  that  the  defendants  were  to  pay  plaintiffs  fifteen 
bales  of  good  cotton  each  year  for  ten  years,  after  which  the 
plaintiffs  were  to  give  a  good  deed  of  the  lands.  If  defendants 
failed  to  make  the  full  payment  for  any  year,  the  balance  was 
to  stand  over  for  the  next  year,  but  if  they  failed  for  any  two 
years  in  succession,  the  contract  was  to  be  void,  and  the  de- 
fendants were  to  pay  rent  or  a  forfeiture  to  the  plaintiffs.  The 
contract  then  further  stipulated:  "this  contract  is  to  hold 
everything  made   on  the  land,  unless   otherwise   agreed   by 
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Killebrew  and  Bullock."  The  defendants  went  into  possession 
under  this  contract,  and  cultivated  the  land  embraced  therein. 
One  R.  S.  Wells  was  allowed  to  become  a  party  defendant  in 
the  action,  and  to  set  up  an  agricultural  lien,  claimed  by  him 
to  have  resulted  from  his  having  furnished  supplies  to  make  a 
orop  upon  the  land.  It  appeared,  at  the  trial,  that  two  of  the 
fifteen  bales  of  cotton  which  the  defendants  contracted  to  pay 
plaintiffs  had  been  paid  by  one  Barnes,  who  occupied  a  part 
of  the  land  in  the  year  1882,  and  that  the  plaintiffs  had  also 
made  a  certain  advance  to  defendants  to  enable  them  to  make 
a  crop  on  the  place,  amounting  in  the  aggregate  to  $81.30; 
that  the  defendants  executed  an  agricultural  lien  to  the  de- 
fendant Welle  on  the  crops  to  be  raised  in  the  year  1882,  said 
Wells  agreeing  to  furnish  supplies  to  enable  defendants  to 
make  such  crops.  Plaintiffs  did  not  authorize  Wells  to  furnish 
Buch  advances,  and  he  was  notified  that  the  plaintiffs  would 
be  entitled  to  thirteen  bales  of  cotton  out  of  the  year  1882; 
that  in  1882  the  defendants  raised  on  the  land  seventeen  bales 
of  cotton,  which  were  delivered  to  said  Wells. 

John  L.  Bridgers,  for  the  plaintiffs. 

George  V.  Strong,  for  the  defendants. 

Shepherd,  J.  The  controversy  in  this  case  is  between 
Wells,  whose  advances  in  money  and  supplies  (which  are  se- 
cured by  a  registered  agricultural  lien)  contributed  materially 
to  the  making  of  the  crops,  and  the  plaintiffs,  whose  claim  is 
based  upon  the  legal  title  to  the  land  upon  which  the  crop  was 
made,  as  well  as  upon  the  particular  provisions  of  the  unregis- 
tered contract  to  convey. 

It  is  well  settled  that,  so  far  as  the  questions  involved  in 
this  action  are  concerned,  a  vendee  let  into  possession  under 
a  contract  of  purchase  stands  on  the  same  footing  as  a  mort- 
gagor in  possession:  Jones  v.  Boyd,  80  N.  C.  258. 

In  discussing,  therefore,  the  interesting  question  before  us, 
the  reasons  and  authorities  applicable  to  the  one  will  neces- 
sarily apply  to  the  other.  Without  passing  upon  the  conten- 
tion of  Wells,  that,  by  a  proper  construction  of  the  agreement, 
the  vendees  were  entitled  to  the  possession  for  at  least  two 
years,  and  that  nothing  was  due  the  plaintiffs  until  the  expira- 
tion of  that  time,  and  adopting  the  interpretation  claimed  by 
the  plaintiffs,  that  upon  the  failure  of  the  vendees  to  make 
the  first  payment,  they  were  entitled  to  enter  without  notice, 
we  will  first  consider  the  rights  of  the  plaintiffs  by  virtue  of 

Am.  St.  Rep.,  Vol.  XVII.  — 43 


674  KiLLEBREW  V.  HiNES.  [N.  Carolina, 

the  ordinary  relation  of  vendor  and  vendee,  or  what  is  the 
same  as  to  this  case,  that  of  mortgagor  and  mortgagee. 

It  was  said  in  Coor  v.  Smith,  101  N.  C.  261,  and  Brewer  v. 
Chappellj  101  N.  C.  251,  that,  by  reason  of  the  legal  title  being 
in  the  mortgagee,  and  his  right  to  enter  without  notice,  the 
products  of  the  land  belong  to  him.  It  would  be  more 
correct  to  say  that  the  products  may,  upon  certain  contin- 
gencies, become  a  security  for  the  debt.  While  the  mortga- 
gor is  permitted  to  remain  in  possession,  he  is  the  owner  of 
the  crops,  and  entitled  to  receive  the  rents  and  profits,  without 
liability  to  account:  Dunn  v.  Tillery,  79  N.  C.  497.  It  is 
only  when  the  mortgagee  enters  that  he  is  entitled  to  the 
possession  of  the  growing  crops,  and  this  is  because  they  are 
incident  to  his  possession  of  the  soil.  He  is  held  to  strict 
account  for  them,  and  equity  only  charges  them  with  the 
indebtedness  when  the  land  is  insufficient  to  discharge  it.  It 
is  in  this  sense  only  that  the  mortgagee  can  be  considered  as 
having  any  interest  or  "  property  "  in  the  crops.  It  follows, 
therefore,  that  if  the  crops  have  been  severed  before  entry,  or 
if,  as  in  this  case,  there  has  been  no  entry  at  all,  the  mortgagee, 
even  as  against  the  mortgagor,  has  no  legal  right  to  recover 
them. 

The  cases  cited  in  Brewer  v.  Chappell,  101  N.  C.  251,  did  not 
pass  upon  this  question,  but  the  authority  chiefly  relied  upon 
is  Jones  v.  Hill,  64  N.  C.  198,  where  it  is  said  that  "  the  mort- 
gagee is  entitled  to  the  estate,  with  all  the  crops  growing  on 
it,"  and  "that  there  is  no  injustice  in  this,  because  the  land, 
including  all  its  products,  is  a  security  for  the  mortgage  debt, 
and  to  that  extent  the  property  of  the  mortgagee."  That 
case  is  no  authority  for  the  proposition  that  a  mortgagee  out 
of  possession  may  bring  an  action  in  the  nature  of  replevin 
for  the  recovery  of  the  crops.  The  plaintiflF  was  the  assignee 
of  a  mortgage  creditor,  and  purchased  the  land  at  a  sale  un- 
der the  mortgage.  He  purchased,  says  the  opinion,  "the  land, 
and  all  the  crops  growing  on  it."  After  his  purchase,  he  de- 
manded the  possession  of  the  land  of  a  tenant  who  was  in 
under  the  mortgagor.  This  was  refused,  and  he  brought  his 
action  for  the  rent,  claiming  the  sum  of  fifteen  hundred  dol- 
lars. Having  asserted  his  right  to  the  possession,  he  alleged 
that  the  defendant  was  insolvent,  and  was  disposing  of  the 
crops.  The  court  extended  its  equitable  aid  by  injunction  to 
prevent  their  removal.  Such  relief  is  often  given,  either  by 
injunction  or  by  the  appointment  of  a  receiver,  in  actions  of 
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ejectment  and  suits  for  foreclosure.  In  ejectment,  where  the 
absolute  owner  is  suing  for  possession,  the  relief  is  given  be- 
cause he  is  entitled  to  the  present  possession  of  the  land,  and 
owing  to  the  insolvency  of  the  defendant,  his  right  to  the  mesne 
profits  will  be  defeated.  In  suits  for  foreclosure,  the  relief  is 
only  given  where,  by  reason  of  the  insufficiency  of  the  value  of 
the  land  and  the  insolvency  of  the  mortgagor,  the  debt  may  be 
partially  or  wholly  lost.  In  such  case,  as  we  will  see  hereafter, 
equity  charges  the  growing  crops,  and  applies  them  to  meet 
the  deficiency.  It  may  be  that  the  crops  can  be  thus  charged, 
as  between  the  parties,  after  severance,  but  before  actual  re- 
moval, from  the  land.  It  is  unnecessary,  however,  to  pass 
upon  this  point,  as  no  such  case  is  presented  here,  and  the 
rights  of  a  third  party  have  intervened.  One  of  the  reasons 
for  granting  equitable  relief  in  the  instances  mentioned  grows 
out  of  this  very  capacity  of  the  occupant  to  convert  the  pro- 
ducts into  personalty,  and  pass  the  title  to  third  persons. 

When  the  mortgagee  or  vendor  does  not  invoke  the  assist- 
ance of  a  court  of  equity,  but  relies  solely  upon  his  legal 
rights,  he  should  not  complain  of  the  rigid  and  technical  rules 
of  the  common  law  by  which  these  rights  are  determined. 

While  a  mortgagee  is  seised  of  the  legal  estate  in  equity, 
as  we  have  intimated,  the  lands  mortgaged  are  considered 
only  as  a  pledge  or  security  for  the  debt,  and  the  mortgagee 
is  considered  merely  a  trustee  for  the  mortgagor:  1  Greenleafs 
Cruise  on  Real  Property,  577;  2  Story's  Eq.  Jur,,  sec.  1013; 
Adams's  Eq.  115. 

"The  equity  doctrine  is,  that  the  mortgage  is  a  mere  secu- 
rity for  the  debt,  and  only  a  chattel  interest,  and  that,  until 
foreclosure,  the  mortgagor  continues  the  real  owner  of  the 
fee":  4  Kent's  Com.  159.  Accordingly,  Lord  Mansfield  said 
that,  unless  possession  has  been  taken  of  the  premises,  or  a 
receiver  has  been  appointed,  the  mortgagor  is  the  "owner  as 
to  all  the  world,  and  entitled  to  all  the  profit  made":  Chin- 
nery  v.  Black,  3  Doug.  390. 

"The  principle  is  well  settled  that  a  mortgagor  is  not 
liable  for  rents  and  profits":  Boston  Bank  v.  Beed,  8  Pick. 
462,  citing  Fitchhurg  Cotton  Co.  v.  Melven,  15  Mass.  268;  Mead 
V.  Lord  Orrery,  3  Atk.  244;  Keech  v.  Hall,  1  Doug.  20;  Higgins 
V.  York  Buildings  Co.,  2  Atk.  107. 

In  Lord  Orrery's  case,  Lord  Hardwicke  remarks:  "As  to 
the  mortgagor,  I  do  not  know  of  any  instance,  where  he  keeps 
the  possession,  that  he  is  liable  to  account  for  the  rents  and 
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profits  to  the  mortgagee;  for  the  mortgagee  ought  to  take  legal 
remedies  to  get  into  possession.  Nor  does  the  mortgagee  de- 
rive any  profit  from  the  land  until  actual  entry,  or  other  asser- 
tion of  exclusive  ownership,  previous  to  which  the  mortgagor 
takes  the  rents  and  profits,  without  liability  to  account":  1 
Greenleaf's  Cruise  on  Real  Property,  582,  note;  4  Kent's  Com. 
157. 

Chief  Justice  Smith,  in  Oldham  v.  First  Nat.  Bank,  84  N.  C. 
307,  says  that  a  mortgage  is  an  appropriation  of  real  or  per- 
sonal property  as  a  security  for  the  mortgage  debt  "and  while 
the  mortgagor,  permitted  to  remain  in  possession,  may  take 
and  use  the  rents  and  profits,  the  mortgagee,  at  least  after 
default,  may  enter  into  or  recover  possession  by  action,  in 
order  that  they  may  be  applied  to  the  reduction  of  his  de- 
mand." To  the  same  eflect  is  Dunn  v.  Tillery,  79  N.  C.  497, 
and  "The  Law  in  Relation  to  Crops,"  by  Wade  Rogers  (South- 
ern Law  Review,  October  and  November,  1882).  This  is  also 
decided  in  Freedman^s  Saving  Co.  v.  Shepherd,  127  U.  S.  502, 
where  it  is  said  that,  "  even  where  the  income  is  specially 
pledged  as  security  for  the  mortgage  debt,  with  the  right  in 
the  mortgagee  to  take  possession  upon  the  failure  of  the  mort- 
gagor to  perform  the  conditions  of  the  mortgage,  the  general 
rule  is,  that  the  mortgagee  is  not  entitled  to  the  rents  and 
profits  of  the  mortgaged  premises  until  he  takes  actual  posses- 
sion, or  until  possession  is  taken  in  his  behalf  by  a  receiver." 

These  authorities,  and  many  others  which  we  could  cite, 
abundantly  show  that,  until  entry,  the  mortgagee  is  not  enti- 
tled to  rents.  If  he  is  not  entitled  to  rents,  how  is  it  possible 
that  he  can,  before  entry,  recover  the  specific  crops,  which  have 
been  severed,  and  especially  against  the  lienee,  who  has,  by 
his  advances,  materially  assisted  in  their  production? 

The  correct  doctrine,  we  think,  is  well  stated  in  the  learned 
opinion  of  Randall,  C.  J.,  in  Woolen  v.  Bellinger,  17  Fla.  302. 
The  court  said:  "Equity  makes  the  mortgage,  as  between 
mortgagor  and  mortgagee,  a  charge  upon  the  rents  and  profits, 
whenever  the  mortgagor  is  insolvent  and  the  security  is  inade- 
quate  In  this  respect,  it  is  said,  by  some  authorities, 

that  *  the  land,  with  all  its  produce,'  is  regarded  as  a  security 
for  the  mortgage  debt,  as  between  the  mortgagor  and  mortga- 
gee; and  where  the  security  of  the  land  is  hazardous,  or  clearly 
InsuflBcient,  a  receiver  may  be  appointed  for  the  purpose  of 
Bubjecting  the  rents  and  profits  of  the  mortgaged  land,  thus 
charging  the  produce  with  an  equity,  though  up  to  the  time  of 
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sequestration  there  was  no  lien  upon  it;  ...  .  yet,  though  the 
products  may  be  subjected  or  charged,  in  equity,  with  unpaid 
interest,  taxes,  etc.,  they  cannot  be  said  to  be  encumbered  so 
as  to  give  a  preference  to  the  mortgagee  or  vendor  claiming 
a  lien  upon  the  land,  as  against  another  creditor,  who  may 
obtain  an  express  lien  upon  the  crops  under  the  statute,  or  by 
chattel  mortgage  or  execution:  Oilman  v.  Brown,  1  Mason,  231; 
1  Lead.  Cas.  Eq.,  4th  Am.  from  4th  London  ed.,  tit.  Vendor's 
Lien,  496,  502." 

We  must  conclude,  therefore,  that  if  there  be  no  entry  or 
equitable  proceeding  by  which  the  crops  are  sequestered,  the 
mortgagee  has  no  lien  upon  and  cannot  recover  them  in  an 
action  in  the  nature  of  replevin,  either  against  the  mortgagor 
or  third  persons. 

Even  after  entry  or  sequestration,  we  hold  that,  where  the 
mortgagor  has  been  permitted  to  remain- in  possession  and 
cultivate  the  soil,  the  lien  for  advances  must  prevail.  We 
put  this  on  the  ground  that  this  implied  agreement  to  remain 
in  possession  must  be  presumed  to  have  been  made  with  ref- 
erence to  the  general  laws,  and  these  provide  that  the  agricul- 
tural lien  shall  be  superior  to  all  others,  except  that  of  the 
landlord. 

Another  reason  is,  that  equity  will  not  charge  the  crops  so 
as  to  defeat  the  superior  equity  of  the  lienee,  who  has  borne 
the  expense  of  their  cultivation  and  production.  To  hold 
that,  under  such  circumstances,  the  mortgagee  may  enter  and 
appropriate  to  his  exclusive  use  the  entire  crop  would  be 
dealing  a  fatal  blow  to  a  numerous  class  of  agriculturists  in 
this  state,  many  of  whom  are  so  unfortunate  as  to  have 
their  lands  encumbered  by  mortgages.  If  the  mortgagee 
could  enter  at  any  time,  and  apply  the  entire  crop  to  his  in- 
debtedness, no  one  could  be  found  to  make  advances  to  the 
mortgagor,  and  the  result  would  be,  that  a  great  part  of  the 
mortgaged  land  would  remain  uncultivated,  while  the  mort- 
gagor would  be  deprived  of  earning  the  means  with  which  to 
redeem  his  property. 

Such,  we  apprehend,  was  never  the  doctrine  of  North  Caro- 
lina; and  the  act  of  1889,  chapter  476,  protecting  the  holder  of 
the  agricultural  lien  against  the  mortgagee  in  such  cases  was 
but  declaratory  of  a  correct  exposition  of  existing  laws. 

The  case  of  Brewer  v.  Chappell,  101  N.  G.  251,  and  of  Coor 
T.  Smithj  101  N.  C.  261,  in  so  far  as  they  are  inconsistent 
with  the  principle  declared  in  this  opinion,  are  overruled. 
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Thus  far,  as  proposed,  we  have  considered  this  case  as  gov- 
erned by  the  law  applicable  to  the  ordinary  relation  of  vendor 
and  vendee,  or  mortgagor  and  mortgagee,  and  our  conclusion 
is,  that  the  action  cannot,  in  such  case,  be  sustained. 

We  will  now  proceed  to  inquire  into  the  effect  of  the  follow- 
ing clause  of  the  agreement:  "This  contract  to  hold  every- 
thing made  on  the  land,  unless  otherwise  agreed  by  Killebrew 
and  Bullock,"  the  vendors.  As  no  crops  were  in  existence, 
this  cannot  be  considered  as  a  reservation  of  them  so  as  to 
confer  a  lien;  and  the  most  favorable  view  to  the  plaintiffs  is, 
that  the  words  amount  to  a  mortgage  upon  crops  to  be  made. 
This  is  binding,  without  registration,  as  between  the  parties, 
on  the  crops  planted  the  year  next  after  the  execution  of  the 
mortgage:  Wooten  v.  Hill,  98  N.  C.  49;  but  it  cannot  affect 
the  rights  of  subsequent  mortgagees,  although  they  were  fixed 
with  actual  notice:  Todd  v.  Outlaw,  79  N.  C.  235.  Even  if 
registered,  it  must,  as  we  have  seen,  be  subordinated  to  the 
superior  lien  conferred  upon  the  defendant  Wells  by  section 
1799  of  the  code. 

We  can  see  no  injustice  in  this  application  of  the  statute. 
It  was  made  in  aid  of  agriculture,  and  its  provisions  extend 
not  only  to  crops  made  on  the  land  of  the  lienor,  but  to  those 
made  on  any  land  which  he  may  cultivate.  It  must  be  pre- 
sumed, we  repeat,  that  all  contracts  by  which  persons  are 
permitted  to  enter  upon  and  cultivate  land  are  made  with 
reference  to  the  general  law  upon  the  subject. 

The  position  that  the  plaintiffs  are  entitled  to  priority  as 
landlords  is  without  merit;  for  the  agreement  expressly  nega- 
tives such  a  relation  until  the  expiration  of  two  years. 

It  follows,  therefore,  that  Wells  must  be  first  satisfied  to  the 
amount  of  his  advances.  If  there  be  any  balance,  the  plain- 
tiffs are  entitled  to  the  same,  to  be  applied  as  a  part  payment 
on  the  land.  Judgment  must  be  given  accordingly,  and  the 
plaintiffs  must  be  taxed  with  the  costs  of  both  appeals. 

Mebrtmon,  J.  (concurring).  It  seems  to  be  suggested,  by 
implication,  in  the  opinion  of  the  court  in  this  case,  that  some- 
thing not  specified  was  decided  in  Brewer  v.  Chappell,  101 
N.  G.  251,  and  Coor  v.  Smith,  101  N.  C.  261,  inconsistent  with 
what  is  decided  in  this  case,  and  to  that  extent  they  are  over- 
ruled. In  my  judgment,  such  suggestion  is  unfounded. 
Those  cases  were  well  considered  by  the  court,  and,  I  think, 
correctly  decided.     The  application  of  the  law  in  them  is  sus- 
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tained  by  reason  and  the  authorities  cited,  and  many  others 
that  might  have  been  cited;  and  they  are  not  inconsistent  with, 
certainly,  the  substance  of  what  is  decided  in  this  case. 

In  Brewer  v.  Chappellf  101  N.  C.  251,  it  is  held  that  a  mort- 
gagor in  possession  of  the  land  after  the  condition  of  the 
mortgage  is  broken  had  no  right  to  give  an  "  agricultural 
lien"  upon  a  prospective  crop  to  be  made  on  the  land,  as 
against  the  mortgagee,  in  the  absence  of  a  contract  allowing 
him  to  do  so,  upon  the  ground  that  at  law  the  mortgagee  is 
the  owner  of  the  land,  and  the  mortgagor  remaining  in  posses- 
eion  after  condition  broken,  in  the  absence  of  agreement  to  the 
contrary,  is  not  in  possession  as  of  right,  but  by  permission 
of  the  mortgagee;  his  possession  is  that  of  the  mortgagee,  and 
the  latter  might  turn  him  out  of  possession  at  his  will  and 
pleasure,  without  notice.  Coor  v.  Smith,  101  N.  C.  261,  rests 
upon  the  same  principle.  The  equitable  rights  of  the  mort- 
gagor were  not  adverted  to  in  these  cases,  because  it  was  not 
necessary  to  do  so,  and  because  such  rights  of  the  mortgagor 
are  subject  to  the  rights  of  the  mortgagee,  until  the  mortgage 
debt  shall  be  discharged.  Such  is  certainly  the  settled  law 
of  this  state. 

In  Williama  v.  Bennett^  4  Ired.  122,  Chief  Justice  Ruffin 
said  that  "the  mortgagor  was  concluded  by  his  deed;  and 
after  its  execution  his  possession  is  by  consent  of  the  mort- 
gagee, and  is  in  law  his  possession."  In  Jones  v.  Hill,  64 
N.  C.  198,  Justice  Rodman  said:  "If  a  mortgagor  remains  in 
possession  after  the  forfeiture  of  the  property,  he  remains  only 
by  permission  of  the  mortgagee.  In  such  case,  the  mortgagor 
has  been  sometimes  called  a  tenant  at  will  or  sufferance,  and 
sometimes  a  trespasser,  but  he  is  properly  neither;  his  posi- 
tion cannot  be  more  correctly  defined  than  by  calling  him  a 
mortgagor  in  possession,  but  he  may  be  ejected  at  any  time 
by  the  mortgagee,  without  notice.  The  mortgagee  is  entitled 
to  the  estate,  with  all  the  crops  growing  on  it.  There  is  no 
injustice  in  this,  because  the  land,  including  all  the  products, 
is  a  security  for  the  mortgage  debt,  and  to  that  extent  the 
property  of  the  mortgagee.  The  mortgagor  has  no  right  to 
make  a  lease  to  the  prejudice  of  the  mortgagee;  the  lease  is 
void  if  the  mortgagee  elects  to  hold  it  so.  If  the  mortgagor 
could  lease,  he  might  altogether  defeat  the  claim  of  the  mort- 
gagee." He  cites  many  authorities  in  support  of  what  he  thus 
said.  Fuller  v.  Wadsworth,  2  Ired.  263,  38  Am.  Dec.  692, 
Whiiehurst  v.  GasUll,  69  N.  C.  449,  12  Am.  Rep.  655,  Hill  v. 
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Nicholson,  92  N.  C.  24,  Johnson  v.  Prairie,  94  N.  C.  773,  DaH 
V.  Freeman,  92  N.  C.  351,  recognize  the  same  principle. 

The  same  principle  applies  in  the  case  of  vendor  and  ven- 
dee; the  latter  in  possession  being,  in  most  important  respects^ 
on  the  same  footing  as  the  mortgagor  in  possession:  Allen  v. 
Taylor,  96  N.  C.  37,  and  the  cases  there  cited. 

The  decision  in  this  case,  as  I  understand  it,  does  not  con- 
travene the  rule  of  law  as  thus  settled  in  this  state.  It  plainly 
recognizes  the  right  of  the  vendor,  in  the  absence  of  any  con- 
tract express  or  implied  to  the  contrary,  to  take  possession  of 
the  growing  —  the  unsevered  —  crop  made  by  the  vendee,  and 
the  equitable  right  of  the  latter  to  have  the  same  devoted  to  the 
payment  of  the  debt  of  the  former,  eo  far  as  it  may  be  ade- 
quate. It  further  decides  that  when  the  vendor  allows  the 
vendee  to  remain  in  possession  of  the  land,  and  make  a  crop^ 
and  sever  the  same,  the  former  cannot  recover  the  severed 
crop  from  the  latter  or  third  persons;  and  this  rests  upon  the 
ground  of  the  presumed  assent  of  the  vendor  to  allow  the 
vendee  to  make  and  take  the  crop.  The  like  rule  applies  ta 
mortgagee  and  mortgagor.  To  allow  the  vendee  or  the  mort- 
gagor to  encumber  the  crops  at  their  will  and  pleasure,  to  the 
prejudice  of  the  vendor  or  mortgagee,  they  might,  as  was  said 
in  Jones  v.  Hill,  64  N.  C.  198,  "  altogether  defeat  the  claim  of 
the  mortgagee." 

The  statute  (Acts  1889,  c.  476)  changes  the  law  so  as  to 
allow  vendees  and  mortgagors  in  possession  of  the  land  ta 
give  "  agricultural  liens  "  as  against  vendors  and  mortgagees. 
It  does  not  give  them  the  right  to  so  mortgage  their  crops  for 
other  purposes. 

Error.  

Vendor  and  Vendee  —  Growing  Crops.  —  As  between  vendor  and  ven- 
dee growing  crops  are  part  of  the  realty,  and  pass  to  the  vendee:  Smith  v. 
Leighton,  38  Kan.  544;  5  Am.  St.  Rep.  778,  and  note. 

MoBTOAQE  —  Growinq  Crofs As  to  whether  a  mortgage  is  valid  or  not 

upon  crops  to  be  planted  or  to  be  grown,  see  Luce  v.  Moorehead,  73  Iowa, 
498;  5  Am.  St.  Rep.  695,  and  note;  note  to  Moody  v.  Wright,  46  Am.  Dec 
713,  714. 
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[104  North  Caeolina,  481.1 
StBKETS.  —  Iv  A  CONTETAKCB  IS  MaDB  07  A  ToWN  OR  ClTY  LOT  AS  BOUNDED 

BY  Streets  ob  Alleys  marked  oa  a  map  or  plat,  and  the  grantee  enters 
into  possession,  and  expends  money  in  improving  the  property,  he  is  en« 
titled  to  a  right  of  way  over  such  streets  or  alleys  as  appurtenant  to  the 
land,  and  any  subsequent  conveyance  by  his  grantor,  or  those  claiming 
nnder  him,  of  a  portion  of  such  streets  or  alleys  by  which  the  land  is 
bounded,  will  be  held  void. 

Dedication  of  Streets  to  Public  Use  is  Irrevocably  Made  when  the 
owner  of  land  including  such  streets  lays  out  the  land  into  lots  and 
streets,  and  induces  persons  to  buy  and  build  upon  lots  adjacent  to  such 
streets,  though  they  may  not  have  been  accepted  by  the  authorities  of 
the  town  or  city  in  which  they  lie. 

Streets  and  Public  Squares.  — Adverse  Occupancy  of  a  street  or  public 
square  which  has  been  dedicated  to  public  use  will  not  confer  any  right 
as  against  the  public. 

Streets,  Sale  of,  by  Town  or  City.  —  Owners  of  Lands  Fronting  upon 
A  Public  Street  in  which  they  have  an  easement,  arising  from  their 
having  purchased  all  such  lands  from  the  former  owner  thereof,  and  of 
such  streets,  and  procured  a  conveyance  thereof  in  which  their  lots  are 
designated  as  bounded  by  such  streets,  cannot  be  deprived  of  their  rights 
by  a  sale  for  the  benefit  of  the  town,  which  was,  in  effect,  though  not  in 
name,  one  of  the  grantors  through  whom  they  claim  title. 

Streets,  Vested  Interest  of  Lot-owmers  therein. — The  Legislature 
cannot  Deprive  a  Lot-owner  of  his  right  in  a  public  street,  acquired 
by  his  having  bought,  occupied,  and  improved  the  land  adjacent  thereto 
after  such  land  had  been  laid  out  in  lots  and  streets,  and  when  his  con* 
veyance  describes  his  lot  as  being  bounded  by  such  streets.  The  lot- 
owner's  interest  in  the  street  is  just  as  indefeasible  and  secure  from 
legislative  impairment  as  is  his  title  to  his  lot. 

Action  to  recover  possession  of  lands  in  the  town  of  Tay- 
lorsville.  The  town  site  of  that  town  was  originally  vested 
in  James  Thompson,  chairman  of  the  court  of  common  pleas 
and  quarter  session,  and  his  successors  in  oflBice,  and  was  laid 
out  in  lots  and  blocks  bounded  by  streets  and  alleys.  While  so 
laid  out,  the  defendants,  or  their  grantors,  bought  the  lots  front- 
ing on  East  Back  Street  as  early  as  the  year  1848,  and  entered 
into  their  occupancy  in  the  year  1853.  The  land  in  contro- 
versy in  this  action  was  a  part  of  that  street,  and  the  title  of 
'the  plaintiffs  was  based  on  a  sale  and  conveyance  made  in 
1888  by  the  authorities  of  the  town,  claiming  the  right  to 
make  such  sale  under  an  act  of  the  legislature  of  the  state. 
The  trial  court  directed  judgment  to  be  entered  for  the  de- 
fendants, and  thereupon  the  plaintiffs  appealed. 

E.  C.  Smith,  for  the  plaintiffs. 
JR.  Z.  Linney,  for  the  defendants. 
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Avery,  J.  It  is  a  well-settled  principle  that  where  a  cor- 
poration, acting  through  its  properly  constituted  authorities, 
or  an  individual,  sells  or  conveys  a  town  or  city  lot  bounded 
by  streets  or  alleys  marked  out  on  a  plat,  and  the  grantee 
enters  upon  it,  and  expends  money  in  in) proving  it,  he  is  en- 
titled to  a  right  of  way  over  such  street  or  alley  as  appurte- 
nant to  the  land,  and  any  subsequent  conveyance  by  his  grantor, 
or  those  claiming  under  him,  of  the  portions  of  such  streets  or 
alleys  by  which  the  grantee's  lot  is  bounded,  will  be  held  void: 
Pi-att  V.  Law,  4  Myer's  Fed.  Dig.,  tit.  Contracts,  1046;  Chapin 
V.  Browrij  15  R.  I.  679;  Sarpy  v.  Municipality,  9  La.  Ann. 
597;  61  Am.  Dec.  221;  Port  Huron  v.  Chadwick,  52  Mich.  320; 
Harrison  v.  Augusta  Factory,  73  Ga.  447. 

The  grantor  thus  dedicates  the  land  covered  by  a  street  to 
the  use  of  the  public,  and  will  be  precluded,  by  such  appro- 
priation, from  reasserting  any  right  to  the  actual  possession  of 
the  land,  at  least  so  long  as  it  remains  in  the  public  use: 
Kennedy  v.  Jones,  11  Ala.  63;  Proctor  \.  Lewiston,  25  111.  153; 
Adams  v.  Saratoga,  11  Barb.  414;  Penny  Pot  Landing  v.  Phila- 
delphia, 16  Pa.  St.  79;  In  re  Pearl  Street,  111  Pa.  St.  565. 

When,  by  laying  off  streets,  third  parties  have  been  induced 
to  buy  lots  adjacent  to  them,  and  build  on  the  lots,  by  an  in- 
dividual grantor,  the  dedication  to  the  public  use  has  been 
held  irrevocable,  although  the  streets  may  not  have  been  for- 
mally accepted  by  the  authorities  of  a  town  in  which  they  lie: 
Grogan  v.  Town  of  Hayward,  4  Fed.  Rep.  161. 

No  one  can  acquire,  as  a  general  rule,  by  adverse  occupa- 
tion, as  against  the  public,  the  right  to  a  street  or  square 
dedicated  to  the  public  use:  Hoadley  v.  San  Francisco^  50 
Cal.  265;  People  v.  Pope,  53  Cal.  437. 

We  may  deduce,  from  the  rules  of  law  already  stated,  the 
further  principle,  that  the  owners  of  a  lot  having  a  property  or 
easement  appurtenant  in  the  adjacent  streets,  with  reference 
to  the  advantages  of  which  they  expended  their  money  for  the 
land  and  the  improvements  put  upon  it,  cannot  be  deprived  of 
their  rights  by  a  sale  for  the  benefit  of  the  town  that  was, 
in  effect,  though  not  nominally,  one  of  the  grantors  through 
whom  they  claim  title;  nor  has  the  legislature  the  power  to 
deprive  them  of  such  appurtenant  rights  by  authorizing  such 
grantor,  whether  a  person  or  a  corporation,  to  again  enter  upon 
and  sell  such  streets  to  others.  The  general  assembly  can- 
not, without  a  violation  of  the  constitution,  divest,  or  provide 
for  divesting,  by  law,  the  right  of  a  person  to  his  property,  for 
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the  purpose  of  vesting  such  right  in  another  person  or  corpo- 
ration, merely  for  private  use,  at  all,  and  it  has  no  power,  under 
the  organic  law,  to  provide  for  taking  private  property  for  pub- 
lic purposes  without  just  compensation,  to  be  ascertained  in  a 
mode  pointed  out  by  the  law. 

The  appurtenant  right  of  the  owner  of  a  lot  in  the  street 
that  formed  its  boundaries  at  the  time  when  he,  or  those  under 
whom  he  claims,  bought  it  originally,  with  reference  to  such 
outlets,  is  protected  against  the  reassertion  of  the  grantor's 
claim  to  it  just  as  fully  as  is  his  title  to  the  lot  conveyed,  even 
though  the  state  may  undertake  by  law  to  sanction  the  re- 
entry on  the  streets  by  one  claiming  under  his  title.  Neither 
the  mayor  of  the  town  of  Taylorsville,  nor  the  county  com- 
missioners of  Alexander  County,  by  virtue  of  the  authority 
derived  from  section  1,  chapter  86,  Private  Laws  of  1887,  to 
hold  lands  conveyed  to  the  town,  nor  under  the  more  explicit 
power  to  sell  streets  that,  in  terms,  is  given  by  chapter  8, 
Private  Laws  of  1889,  are  empowered  to  make  a  valid  convey- 
ance to  any  part  of  a  street,  with  reference  to  which,  as  a 
boundary,  the  defendants,  or  those  under  whom  they  claim, 
bought  lots  in  the  year  1848  and  improved  them  in  1853: 
Pratt  V.  Zair,  4  Myer's  Fed.  Dig.,  tit.  Contracts,  1046;  Adams 
V.  Chicago  etc.  R.  R.  Co.,  89  Minn.  286;  12  Am.  St.  Rep.  644; 
Brooks  V.  Riding,  46  Ind.  15. 

The  said  mayor  or  commissioners  cannot  diminish  the 
width  of  such  streets  from  sixty-six  feet,  as  laid  ofif  when  the 
lots  were  originally  sold,  to  sixteen,  by  conveying  fifty  feet  of 
East  Back  Street,  extending  from  North  Main  to  North  Back 
Street,  and  leaving  an  alley  of  only  sixteen  feet  as  a  pass-way 
for  the  defendants  along  their  front.  Their  ancestor  took  with 
his  title  all  the  appurtenant  advantages  of  a  street  sixty-six 
feet  wide,  and  the  tendency  of  converting  it  into  an  alley 
would  or  might  be  to  impair  the  value  of  their  property  for 
the  benefit  of  the  town,  and  without  compensation  to  them: 
Adams  v.  Chicago  etc.  R.  R.  Co.,  39  Minn.  286;  12  Am.  St.  Rep. 
644;  2  Dillon  on  Contracts,  sec.  675,  p.  674,  note  1. 

The  defendants  do  not  own  the  fee  in  the  street  on  their 
front,  but  hold  only  an  appurtenant  easement  therein;  and  the 
municipal  corporation  that  sold  the  lots  occupies  the  same 
relation  to  them  as  would  an  individual  grantor  who  had 
originally  sold  to  them,  or  to  those  under  whom  they  claim, 
and  he  could  neither  with  nor  without  authority  purporting  to 
be  derived  from  the  legislature  have  reasserted  his  right  to 
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the  streets  laid  out  by  him  before  selling:  New  Orleans  y. 
United  States^  10  Pet.  717;  Grogan  v.  Town  of  Hayward,  4  Fed. 
Rep.  161. 

The  plaintiffs  have  shown  no  such  title  as  would  warrant 
the  court  in  granting  a  writ  of  possession.  If  the  fee  were 
Tested  in  the  town,  which  is  not  conceded,  there  would  still  be 
wanting  in  the  plaintiffs,  its  grantees,  the  right  to  prevent  pos- 
session and  occupancy  of  a  street  dedicated  to  the  public: 
City  of  Cincinnati  v.  Lessee  of  White^  6  Pet.  431. 

It  is  not  necessary  to  decide  whether  the  mayor  of  the  town 
of  Taylorsville,  by  joining  the  chairman  of  the  board  of  county 
commissioners,  could,  by  virtue  of  a  private  sale,  make  a  valid 
conveyance  of  any  land  belonging  to  the  town,  when  the 
statute  (Code,  sec.  3824)  gave  the  power  to  the  "  mayor  and 
commissioners  of  any  incorporated  town  to  sell  at  public  out- 
cry, after  thirty  days'  notice."  If  the  original  conveyance 
did  not  operate  to  pass  the  title  to  the  street  when  executed, 
the  legislature  could  not,  pending  this  suit,  impart  to  it  such 
vitality  as  to  relate  back  to  the  commencement  of  the  action, 
and  establish  plaintiff's  right  to  recover.  The  municipality 
derives  its  powers  from  the  express  grant  of  the  legislature, 
and  exercises  and  enjoys  them  subject  to  the  legislative  right 
of  revocation;  but  in  controlling  the  property  of  the  corpora- 
tion the  general  assembly  is  restricted  by  the  fundamental 
principle  that  private  property  cannot  be  taken  for  public  use 
without  just  compensation,  nor  can  a  town  be  invested  with 
authority  to  violate  its  implied  contract  (either  directly  op 
through  its  grantee,  who  is  in  privity  with  it)  to  provide  a 
street  sixty-six  feet  wide  for  the  advantage  of  a  lot  conveyed 
by  one  who  held  in  trust  for  the  benefit  of  the  town. 

AflBrmed.  

Striets  —  Dbdicatioh.  —  As  to  what  is  essential  to  and  wbat  constitntes 
a  valid  dedication  to  the  public,  see  Board  o/Supermsora  v.  Seal,  66  Miss.  129; 
14  Am.  St.  Rep.  645,  and  note  549,  550;  People  v.  Reed,  81  Cal.  70;  15  Am. 
St.  Rep.  22,  and  note. 

Streets  —  Abuttino  Lot-ownkes  —  Easements.  —  As  to  the  rights  of 
abutting  lot-owners  in  the  streets  of  a  city,  see  Adams  v.  Chicago  etc  JS,  B, 
Co.,  39  Minn.  286;  12  Am.  St.  Rep.  644,  and  note  653,  654. 

Streets  —  Adverse  Possession.  —  No  title  can  be  acquired  in  pnblia 
streets  by  adverse  possession;  Yates  v.  2'oum  qf  Warrentoiit  84  Wis.  337;  1(X 
Am.  St.  Rep.  860,  and  note. 
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Everett  v.  Eabt. 

(104  North  Carolina,  479.] 
ExxonnoN,  What  Equities  not  Sctbject  to.  — If  lands  are  purchased  and 
paid  for  by  a  debtor,  who,  for  the  purpose  of  defrauding  his  creditors, 
takes  the  title  in  the  name  of  another,  the  debtor  has  no  interest  in  such 
land  subject  to  execution  sale.  The  remedy  of  his  creditors  is  by  an  ac- 
tion in  the  nature  of  a  bill  in  equity  to  subject  such  lands  to  the  pay> 
ment  of  their  debts. 

A.  M,  Fry^  for  the  plain  tiflF. 

F.  C.  Fisher,  for  the  defendant. 

Shepherd,  J.  The  complaint  alleges  that  J.  B.  Raby  pur- 
chased and  paid  for  the  land  described  in  the  complaint,  but, 
for  the  purpose  of  defrauding  his  creditors,  procured  the  title 
to  be  made  to  his  father,  the  defendant.  Judgments  were  ob- 
tained against  the  said  J.  B.  Raby,  and,  under  them,  execu- 
tions issued,  and  were  levied  upon  the  lands.  The  plaintiff 
purchased  at  a  sale  under  these  executions,  and  brings  this 
action  for  the  possession,  and  also  to  have  the  defendant  de- 
clared a  trustee  for  his  benefit.  No  answer  was  filed,  and 
judgment  was  rendered  in  accordance  with  the  prayer  of  the 
complaint,  from  which  the  defendant  appealed. 

It  is  hardly  necessary  to  cite  authorities  to  show  that  the 
interest  of  J.  B.  Raby  could  n  t  be  sold  under  execution.  The 
distinction  between  an  estate  in  equity  and  a  mere  right  in 
equity,  in  this  respect,  is  well  stated  in  Hinsdale  v.  Thornton, 
75  N.  C.  382.  In  this  case,  Pearson,  C.  J.,  says:  "  When  one 
has  an  estate  in  equity,  viz.,  a  trust  estate,  which  enables  him 
to  call  for  the  legal  estate  without  further  condition  save  the 
proof  of  the  facts  which  establish  his  estate,  this  trust  estate  is 
made  the  subject  of  sale  under  _^m  facias.  But  where  one  has 
only  a  right  in  equity  to  convert  the  holder  of  the  legal  estate 
into  a  trustee  and  call  for  a  conveyance,  the  idea  that  this  is 
a  trust  estate,  subject  to  sale  under  fieri  facias,  is  new  to  us." 

In  the  present  case,  the  judgment  debtor  did  not  have  even 
a  right  in  equity,  as  it  is  alleged  that  the  trust  was  infected 
with  fraud;  in  which  case  the  court  would  not  act  at  the  in- 
stance of  either  party:  Page  v.  Goodman,  8  Ired.  Eq.  16. 

There  can  be  no  question  as  to  the  sale  being  void,  and  that 
the  remedy  of  the  creditors  is  an  action  in  the  nature  of  a  bill 
in  equity  to  subject  the  land  to  the  payment  of  their  debts: 
Jimmerson  v.  Duncan^  3  Jones,  538 j  Gowing  v.  Rich,  1  Ired.  653; 
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Gentry  v.  Rarper^  2  Jones  Eq,  177;  Morris  v.  Rippy,  4  Jones, 
533;  Love  v.  Smathers,  82  N.  C.  369. 

It  is  but  just  to  say  that  this  point  was  not  made  before  hia 
honor,  but  as  it  is  our  duty  to  inspect  the  whole  record  {NorrU 
V.  McLam^  104  N.  C.  159),  and  as  the  defect  is  inherent,  we 
think  it  better  to  put  our  decision  upon  this  ground,  without 
noticing  the  questions  of  practice  raised  in  the  court  below. 

The  judgment  should  be  set  aside,  as  unwarranted  by  the 
allegations  of  the  complaint. 

Error.  

Creditors  may  Reach  bt  a  Bill  in  Equitt  a  fund  arising;;  ont  of  a  mixed 
trast  in  which  their  debtor  has  an  interest,  though  they  may  not  be  able  to 
levy  upon  it  at  law:  Note  to  Mcllvaine  v.  Smith,  97  Am.  Dea  314. 

Judgment  Liens  Attach  to  Lands  Bought  with  the  Judgment  Debtor's 
Monet,  but  the  title  to  which  was  taken  in  the  name  of  another,  in  order  to 
defraud  creditors:  Slattery  v.  Jones,  96  Mo.  216;  9  Am.  St.  Rep.  344.  Com* 
pare  Eneberg  v.  Carter,  98  Mo.  647;  14  Am.  St.  Rep.  664,  and  note. 


Odom  v.  Eiddiok. 

[104  NoBTH  Cabolina,  515.J 

brsANE  Persons,  Sales  and  Conveyances  by.  —  A  purchaser  for  value,  of 
real  property,  in  the  absence  of  notice  to  the  contrary,  may  act  on  the 
presumption  that  all  the  grantors  of  the  property  whose  deeds  appear 
of  record  in  due  form  were  of  sound  mind  when  such  deeds  were  exe- 
cuted, and  none  of  such  grantors  can  afterwards  defeat  such  deeds  by 
proving  their  mental  incompetency  at  the  time  they  were  executed. 

Deed  of  a  Lunatic  not  under  Guardianship  is  not  void,  and  cannot  be 
avoided  as  against  an  innocent  purchaser  for  value  in  good  faith,  and 
without  any  knowledge  of  the  incapacity  of  the  grantor. 

Deed  of  a  Lunatic  will  not  be  Set  Aside,  even  though  the  Granteb 
therein  Knew  of  the  Grantor's  Mental  Incapacity,  if  no  fraud  was 
practiced  on  the  latter,  nor  undue  influence  exercised  over  him,  and 
the  deed  was  made  under  the  advice  of  his  counsel,  for  a  full  and  fair 
consideration,  and  the  transaction  was  for  the  advantage  of  the  grantor 
and  his  family. 

Action  for  the  possession  of  a  tract  of  land  conveyed,  in 
1866,  by  Oliver  Odom  to  his  brother  Richard  Odom,  under 
whom  the  defendants  deraign  title.  The  plaintiffs  were  the 
heirs  at  law  of  Oliver  Odom,  and  they  sought  to  avoid  his  con- 
veyance by  proof  that  at  and  a  long  time  before  it  was  made 
he  was  totally  insane.  The  insanity  of  Oliver  was  established 
at  the  trial;  but  it  was  also  proved  that  no  fraud  was  practiced 
on  him,  nor  undue  influence  exercised  over  him;  that  he  acted 
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under  the  advice  of  his  attorney;  that  the  price  paid  was  a 
full  and  fair  consideration  for  the  land;  that  the  grantee 
knew  of  the  grantor's  insanity  at  the  time;  that  the  grantor 
and  his  family  were  benefited  by  the  sale  and  deed,  and 
thereby  received  their  support  for  a  number  of  years;  and 
that  the  grantees  of  Richard  Odom,  when  they  purchased  the 
property,  did  not  know  of  the  mental  unsoundness  of  Oliver 
Odom  at  the  time  he  executed  the  deed  in  question.  The 
trial  court  adjudged  the  deed  made  by  Oliver  Odom  to  be 
voidable,  on  the  payment,  by  the  plaintiflFs  to  the  defendants, 
of  the  purchase-money,  and  the  enhanced  value  of  the  land 
caused  by  their  improvements.     Both  parties  appealed. 

L.  L.  Smith,  for  the  plaintiflfs. 
R.  H.  Battle,  for  the  defendants. 

Clark,  J.  The  reference  was  by  consent.  By  its  terms 
the  referee  was  vested  "with  power,  sitting  as  a  chancellor, 
to  decide  upon  the  facts,  and  all  matters  of  law  and  equity 
arising  upon  the  pleadings  and  testimony,  with  liberty  to 
either  party  to  except  as  to  the  referee's  rulings  on  such  mat- 
ters of  law  and  equity,  and  to  appeal  therefrom."  The  parties 
reserved  the  right  to  except  only  to  the  referee's  rulings  as  to 
the  law.  By  any  reasonable  construction,  his  findings  of  fact 
were  to  be  conclusive.  He  found,  as  a  fact,  that  the  defendants 
purchased  the  land  for  value,  and  without  notice  of  any  men- 
tal incapacity  on  the  part  of  Oliver  Odom.  Had  the  defendants 
purchased  directly  from  Oliver  Odom,  for  value,  and  without 
notice  of  his  mental  incapacity  to  make  a  deed,  a  court  of 
equity  would  not,  ordinarily,  set  aside  the  deed:  Riggan  v. 
Green,  80  N.  C.  236;  30  Am.  Rep.  77. 

We  do  not  see  that  the  condition  of  the  defendants  is  any 
worse  because  they  bought  mediately,  and  not  immediately. 
The  presumption  of  law  is  in  favor  of  sanity,  and  this  pre- 
sumption is  so  strong  that,  when  a  want  of  it  is  claimed,  even 
in  a  capital  case,  the  burden  is  on  the  defendant  to  prove  it, 
the  presumption  of  sanity  being  stronger  than  the  presump- 
tion of  innocence.  When,  therefore,  a  purchaser  sees  a 
regular  chain  of  title,  formal  in  all  particulars,  upon  the 
registration-books,  executed  by  grantors  of  full  age,  and  not 
feme  coverts,  he  has  a  right  to  rely  upon  the  presumption  of 
sanity;  and  if,  without  any  notice  or  matter  to  put  him  upon 
inquiry,  and  for  fair  value,  he  takes  a  deed,  he  should  be  pro- 
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tected.  Any  other  doctrine  would  place  all  titles  upon  the 
hazard. 

If  the  title  of  an  innocent  purchaser  for  value  without 
notice  can  be  upset  for  the  alleged  mental  incapacity  of  one 
grantor,  it  can  be  done  though  the  grantor  may  have  been  a 
very  remote  one.  The  evidence  must  necessarily  be  sought 
among  those  friendly  to  the  heirs  of  such  grantor, — the  neigh- 
bors and  acquaintances  of  the  party  of  alleged  incapacity, — 
and  it  would  be  difficult  for  the  grantee  in  possession  to  furnish 
proof  of  the  sanity  of  every  grantor  through  whom  he  claims. 
Every  man  who  shows  the  abnormal  condition  of  mind  which 
incapacitates  him  to  make  a  conveyance  of  his  property  is 
sure  to  attract  the  attention  of  those  around  him,  who  have  the 
power,  and  sometimes  exercise  it,  to  conceal  the  fact.  It  is  a 
safer  rule  to  require  his  heirs,  or  those  acting  for  them,  to  take 
prompt  steps  to  have  the  deed  set  aside,  and  parties  placed 
in  statu  quo,  before  the  property  is  conveyed  to  other  parties, 
and  while  the  facts  are  capable  of  full  investigation,  than  to 
subject  a  remote  grantee  to  maintain  the  integrity  of  his  title 
by  rebutting  allegations  of  incapacity  in  any  one  of  a  long  line 
of  grantors. 

A  purchaser  for  value  from  one  whose  deed  is  declared  by 
the  jury  to  be  fraudulent  and  void  gets  a  good  title,  if  he  has 
no  notice  of  the  fraud  in  his  vendor's  deed:  Young  v.  Lathrop^ 
67  N.  C.  63;  12  Am.  Rep.  603;  Wade  v.  Saunders,  70  N.  C. 
270;  Davis  v.  Council,  92  N.  C.  725;  Perry  v.  Jackson,  88  N.  C. 
103. 

The  fact  that  it  is  found  here  that  the  defendants'  grantor 
obtained  the  deed  without  fraud  or  undue  influence,  for  a  full 
and  fair  price,  and  acting  under  advice  of  Oliver  Odom's 
counsel,  who  had  been  his  attorney  for  years,  surely  cannot  be 
allowed  to  put  the  defendants  in  a  worse  plight  than  they 
would  have  been  placed  if  their  grantor  had  procured  the  con- 
veyance by  fraud  and  undue  influence. 

The  great  teachers  of  English  law  say  that  persons  of  non- 
sane  memory,  etc.,  "are  not  totally  disabled  to  convey  or 
purchase,  but  only  sub  modo.  Their  conveyances  are  voidable, 
but  not  void":  2  Bla.  Cora.  291,  and  2  Kent's  Com.  451. 
The  deed  of  a  person  of  unsound  mind,  not  under  guardian- 
ship, conveys  the  seisin:  Wait  v.  Maxwell,  5  Pick.  217;  16 
Am.  Dec.  391;  Crouse  v.  Holman,  9  Ired.  30,  and  cases  cited. 
Story's  Eq,  Jur.,  sec.  227,  says:  "The  ground  upon  which 
courts  of  equity  now  interfere  to  set  aside  the  contracts  and 
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other  acts,  however  solemn,  of  persons  who  are  idiots,  lunatics, 
and  otherwise  non  compos  mentis,  is  fraud.  Such  persons  be- 
ing incapable  in  point  of  capacity  to  enter  into  any  valid  con- 
tract, or  to  do  any  valid  act,  every  person  dealing  with  them, 
knowing  their  incapacity,  is  deemed  to  perpetrate  a  meditated 
fraud  upon  them  and  their  rights."  To  same  purport, 
Adams's  Eq.  183,  and  cases  cited.  This  places  the  doctrine 
upon  an  intelligible  basis,  and  delivers  the  courts  from  the 
evident  injustice  and  insurmountable  inconvenience  of  declar- 
ing that  all  contracts  made  with  one  apparently  sane,  but  who 
proves  to  have  been  insane,  void  ab  initio  for  want  of  a  con- 
senting mind.  This  doctrine  would  give  a  lunatic  or  his  heirs 
restoration  of  property  sold  by  him  without  return  of  the 
money  received  for  it,  as  was  actually  held  in  Gibson  v.  Soper, 
6  Gray,  279;  66  Am.  Dec.  414;  and  Rogers  v.  Walker,  6  Pa. 
St.  37i;  47  Am.  Dec.  470.  The  correct  rule  is  stated  by  Mr. 
Story,  in  section  228:  *'If  a  purchase  is  made  in  good  faith, 
without  any  knowledge  of  the  incapacity,  and  no  advantage 
had  been  taken  of  the  party,  courts  of  equity  will  not  interfere 
to  set  aside  the  contract,  if  injustice  will  be  done  to  the  other 
side,  and  the  parties  cannot  be  placed  in  statu  quo."  Buswell  on 
Insanity,  section  413,  says:  "A  completed  contract  for  the  sale 
of  land,  made  by  an  insane  vendor,  without  fraud,  or  notice  to 
the  vendee  of  the  grantor's  insanity,  and  for  a  fair  considera- 
tion, will  not  be  set  aside,  either  at  law  or  in  equity,  in  favor 
of  the  vendor  or  his  representatives,  except  the  purchase- 
money  be  restored,  and  the  parties  fully  reinstated  in  the  con- 
dition in  which  they  were  prior  to  the  purchase.  This  rule 
appears  to  be  unquestioned  in  the  English  courts." 

To  the  same  effect  is  the  able  opinion  of  Horton,  C.  J.,  in 
Gibbon  V.  Maxwell,  34  Kan.  8,  decided  in  1885,  in  which 
numerous  authorities  are  reviewed  and  commented  upon,  and 
also  Behrens  v.  McKenzie,  23  Iowa,  333,  92  Am.  Dec.  428,  in 
which  the  opinion  is  delivered  by  a  very  eminent  judge  (Dil- 
lon), and  Corbit  v.  Smith,  7  Iowa,  60;  71  Am.  Dec.  431;  Allen 
V.  Berryhill,  27  Iowa,  534;  1  Am.  Rep.  309;  2  Pomeroy's  Eq. 
Jur.,  sec.  946.  See  also  Scanlan  v.  Cobb,  85  111.  296;  Young  v. 
Stevens,  48  N.  H.  133;  97  Am.  Dec.  592;  2  Am.  Rep.  202;  Eaton 
v.  Eaton,  37  N.  J.  L.  108;  18  Am.  Rep.  716;  Freed  v.  Brown, 
65  Ind.  310;  Carr  v.  Halliday,  5  Ired.  Eq.  167.  In  Lancaster 
etc.  Bank  v.  Moore,  78  Pa.  St.  407,  21  Am.  Rep.  24,  a  lunatic 
was  held  liable  upon  a  note  discounted  him  by  the  bank,  and 
Paxton,  J.,  says:  "It  would  be  an  unreasonable  and  unjust 
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rule  that  such  persons  should  be  allowed  to  obtain  the  prop- 
erty of  innocent  parties,  and  retain  both  the  property  and  the 
price.  Here  the  bank  in  good  faith  loaned  the  defendant 
money  on  his  note.  The  contract  was  executed,  so  far  as  the 
consideration  is  concerned,  and  it  would  be  alike  derogatory 
to  sound  law  and  good  morals  that  he  should  be  allowed  to 
retain  it  to  swell  the  corpus  of  his  estate."  To  same  purport 
is  Person  v.  Warren,  14  Barb.  488;  Allis  v.  Billings,  6  Met.  415; 
39  Am.  Dec.  744.  The  courts  have  gone  further,  and  held 
that  when  the  contract  is  fair  and  bona  fide,  executed  and  com- 
pleted, and  the  parties  cannot  be  again  put  in  statu  quo,  and 
there  was  no  notice  of  mental  incapacity,  the  court  will  not 
set  aside  the  contract  at  all:  Molton  v.  Camroux,  2  Ex.  487, 
affirmed  on  appeal,  4  Ex.  17;  Yauger  v.  Skinner,  14  N.  J.  Eq. 
389;  Neilv.  Morley,  9  Ves.  478;  also.  Lord  Chancellor  Truro 
in  Price  v.  Berrington,  3  Man.  &  G.  498,  and  Lord  Cranworth 
in  Elliott  V.  Ince,  7  De  Gex,  M.  &  G.  474. 

It  is  clear,  from  these  authorities,  that  the  conveyances  of  an 
insane  person  not  previously  declared  insane  are  voidable 
merely,  and  not  void;  that  the  right  to  set  them  aside  is  based 
upon  the  ground  of  fraud,  and  that  the  court  will  not  usually 
interfere  unless  there  has  been  fraud,  or  a  knowledge  of  the 
insanity  by  the  other  party,  and  will  then  place  the  parties  in 
statu  quo.  When,  therefore,  as  in  this  case,  the  grantee  knew 
of  the  mental  incapacity  of  the  grantor,  but  it  is  found,  as  a 
fact,  "  that  no  fraud  was  practiced  upon  Oliver  Odom,  or  un- 
due influence  exercised  to  induce  him  to  make  the  deed;  that 
he  acted  under  the  advice  of  his  lawyer,  who  had  been  his 
counsel  for  years;  that  the  price  paid  was  a  full  and  fair  con- 
sideration for  the  land;  and  that  the  grantor  was  benefited  by 
the  making  of  the  deed,  as  he  and  his  family  thereby  received 
a  home  and  support," — it  would  seem  that  a  court  of  equity 
would  not  set  aside  such  conveyances,  even  as  between  the 
parties  thereto,  and  certainly  not  without  restoring  the  status 
quo  ante:  Selby  v.  Jackson,  6  Beav.  192. 

"  Courts  of  equity  ever  watch  with  a  jealous  care  every  con- 
tract made  with  persons  non  compos  mentis,  and  always 
interfere  to  set  aside  their  contracts,  however  solemn,  in  all 
cases  of  fraud,  or  when  the  contract  or  act  is  not  seen  to  be 
just  in  itself,  or  for  the  benefit  of  such  persons":  Riggan  v. 
Green,  80  N.  C.  239;  30  Am.  Rep.  77. 

The  deed  to  Richard  Odom  passed  the  legal  title,  and  was 
voidable  by  Oliver  Odom,  or  his  heirs,  only  upon  the  ground 
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of  fraud  in  taking  title  from  one  whom  the  grantee  knew  to  bo 
mentally  incapacitated.  The  property  has  been  conveyed  for 
a  fair  value  to  innocent  parties  who  took  without  notice.  It 
has  been  held  in  the  leading  English  case  of  Greenslade  v. 
Dare^  20  Beav.  234,  by  the  master  of  the  rolls  (since  Lord 
Romilly),  that  if  a  conveyance  is  made  by  an  alleged  lunatic 
under  undue  influence,  and  for  an  inadequate  consideration, 
a  purchaser  from  such  grantee  for  a  valuable  consideration, 
and  without  notice,  would  be  protected,  as  any  other  purchaser 
for  value,  and  without  notice,  from  a  fraudulent  alienee.  The 
court  instances  the  insecurity  of  purchasers  if  any  other  doc- 
trine should  be  laid  down.  The  case  of  Ashcraft  v.  De  Armondj 
44  Iowa,  229,  is  not  exactly  in  point,  but  illustrates  the  propo- 
sition that  deeds  from  an  undeclared  lunatic  are  voidable  on 
the  doctrine  of  fraud.  It  holds  that  where  the  grantee  of  a 
lunatic  took  for  value,  and  without  notice,  a  subsequent  pur- 
chaser from  such  innocent  grantee  for  value,  though  with 
notice  of  the  original  grantor's  incapacity,  would  not  be  af- 
fected, and  cites  the  well-established  doctrine  laid  down  in 
Kerr  on  Fraud  and  Mistake,  316,  and  cases  there  quoted. 
Indeed,  the  facts  in  Riggan  v.  Green,  80  N.  C.  239,  30  Am. 
Rep.  77,  are  almost  identical  with  those  in  this  case  in  every 
particular,  and  that  case  should  be  conclusive  of  this. 

As  to  exception  6  of  the  plaintifif,  it  is  sufficient  to  say: 
1.  Roxana  B.  Odom  is  not  a  party  to  this  action;  her  rights, 
if  any,  are  not  set  up  in  the  complaint,  and  the  plaintiffs  claim 
under  their  father,  and  not  under  her.  2.  The  deed  from 
Oliver  to  Richard  Odom  was  executed  February  21,  1866,  two 
years  and  a  half  before  the  married  women's  rights  were  en- 
larged by  the  constitution  of  1868,  and  more  than  a  year 
before  the  act  was  passed  restoring  to  married  women  the 
common-law  right  of  dower,  March  2,  1867.  There  was  no 
necessity,  then,  for  a  wife  to  join  her  husband  to  convey  his 
land:  Sutton  v.  AsJcew,  66  N.  C.  187;  8  Am.  Rep.  500;  see  also 
the  code,  sec.  2115. 

Our  conclusion,  therefore,  is,  that,  upon  the  facts  found, 
judgment  should  have  been  entered  for  the  defendants.  This 
disposes  of  both  appeals. 

In  the  plaintiff's  appeal,  no  error.  In  the  defendants'  ap- 
peal, error.  ,  

Deeds  —  Insank  Persons.  — Deeds  by  insane  grantors  are  not  void:  Peav 
ton  y.  Cox,  71  Tex.  246;  10  Am.  St.  Rep.  740,  and  note.  Compare  liollet  v. 
Meiman,  120  Ind.  611;  16  Am.  St.  Rep.  340. 


692  Lea  v.  Lea.  [N.  Carolina, 

Lea  v.  Lea. 

[104  North  Caeolina,  603.] 

DivoBCB. — Alimony  mat  bk  Allowed  in  an  Action  to  havb  a  Mar- 
BIAQB  Declared  Void  because  the  defendant  at  the  time  of  such  mar* 
riage  was  the  husband  of  another  woman  who  is  still  living. 

Divorce,  Suit  for,  What  is.  —  A  Suit  to  have  a  Marriage  Declared 
Void  because  one  of  the  parties  was  incompetent  to  euter  into  it  is  prop- 
erly styled  a  suit  for  a  divorce,  and  the  woman  who  is  plaintiff  in  such 
suit  may  be  awarded  alimony  pendente  lite. 

Action  by  plaintiff  to  annul  a  marriage  contract  between 
her  and  the  defendant,  upon  the  ground  that  at  the  time  it  was 
contracted  the  defendant  was  already  a  married  man,  and  that 
his  wife  is  still  living.  During  the  pendency  of  the  action, 
a  motion  for  alimony  was  made,  and  was  resisted,  chiefly 
upon  the  ground  that  the  action  was  not  one  for  divorce,  and 
that  alimony  could  not  be  granted  to  the  plaintiff,  because  it 
appeared,  by  her  pleading,  that  she  was  not  the  wife  of  the  de- 
fendant, and  that  the  defendant  was  incompetent  to  make  her 
his  wife,  because  of  a  preceding  marriage,  which  had  not  been 
dissolved  by  death  or  otherwise.  The  trial  court,  however, 
granted  the  motion  for  alimony,  and  the  defendant  appealed. 

L.  M.  Scott,  for  the  defendant 

No  counsel  for  the  plaintiff. 

Shepherd,  J.  The  defendant  denies  his  liability  for  alimony 
pendente  lite,  for  the  reason  that  this  is  not,  technically,  an 
action  for  divorce  from  the  bonds  of  matrimony,  but  an  action 
to  declare  a  marriage  void,  because  of  a  prior  existing  mar- 
riage on  the  part  of  the  defendant. 

At  common  law,  suits  for  nullity  were  freely  entertained  in 
the  ecclesiastical  courts,  and  while  they  were  unnecessary  in 
cases  like  the  present,  so  far  as  they  affected  the  actual  legal 
relations  of  the  parties,  it  was  deemed  "expedient  to  procure 
a  sentence,  to  prevent  the  consequences  which  might,  in  future, 
take  place  from  the  death  of  witnesses,  or  other  occurrences, 
rendering  proof  of  the  invalidity  of  the  marriage  difficult  or 

impossible It  is  a  matter  of  duty  which  the  courts  owe 

to  the  public  to  declare  the  situation  of  the  parties It 

may  be  necessary,  for  the  convenience  and  happiness  of  fami- 
lies, and  of  the  public  likewise,  that  the  real  character  of  these 
domestic  connections  should  be  ascertained  and  made  known": 
Shelford  on  Marriage  and  Divorce,  332.     Appreciating  these 
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reasons,  our  legislature  has  provided  (code,  sec.  1283)  '*  that 
tlie  superior  court,  in  term-time,  on  application  made,  as  by  law 
provided,  by  either  party  to  a  marriage  contracted  contrary  to 
the  prohibition  contained  in  chapter  42  [code],  or  declared 
void  by  said  chapter,  may  declare  such  marriage  void  from 
the  beginning." 

Chapter  42,  section  1810,  of  the  code  provides  that  all  mar- 
riages "between  persons,  either  of  whom  has  a  husband  or 
wife  living  at  the  time  of  such  marriage,  ....  shall  be  void." 

It  was  decided  in  Taylor  v.  Taylor,  1  Jones,  528,  that  the 
courts  of  this  state  had  no  power  to  allow  alimony  pendente 
lite,  but  this  relief  was  subsequently  given  by  the  legislature, 
in  1852,  and  the  existing  law  upon  the  subject  is  to  be  found 
in  the  code,  sections  1291  et  seq.,  which  provides  that  such 
alimony  may  be  given  where  any  married  woman  shall  apply 
to  a  court  for  a  divorce  from  "  the  bonds  of  matrimony,  or  from 
bed  and  board." 

It  is  insisted  by  the  defendant  that,  as  the  marriage  was 
void,  there  were  no  "bonds  of  matrimony"  to  dissolve,  and 
therefore  the  plaintiff's  case  is  not  within  the  statute.  We 
cannot  accept  this  restricted  interpretation.  The  words  "from 
the  bonds  of  matrimony,"  o  vinculo  matrimonii,  have  a  well- 
known  significance  at  common  law,  and  it  must  be  presumed 
that  it  was  in  this  sense  that  they  were  used  by  the  legisla- 
ture. 

At  common  law,  no  divorce  a  vinculo  could  be  granted,  ex- 
cept for  causes  existing  previous  to  the  marriage,  and  which 
"  rendered  the  marriage  unlawful  ah  initio"  "  In  such  cases," 
says  Blackstone,  "  the  law  looks  upon  the  marriage  to  have 
been  always  null  and  void,  ....  and  decrees  not  only  a 
separation  from  bed  and  board,  but  a  vinculo  matrivionii 
itself":  2  Bla.  Com.  94.  In  view  of  this  high  authority,  the 
argument  of  the  defendant,  founded  upon  the  strict  and  literal 
meaning  of  the  words  of  the  statute,  must  fall  to  the  ground. 
Pre-contract  of  marriage  is,  in  common  legal  parlance,  con- 
sidered as  a  cause  for  divorce.  For  example,  we  have  the 
able  and  discriminating  Mr.  Irving  Browne,  in  his  work  on 
domestic  relations,  page  61,  using  the  following  language: 
*'  The  law  recognizes  three  kinds  of  divorces:  1.  Divorces  on 

the  ground  of  the  nullity  of  the  marriage  contract For 

this  divorce  there  are,  generally,  five  causes,  —  lack  of  legal 
age,  former  marriage,"  etc. 

We  could,  if  necessary,  add  a  great  number  of  authorities 
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in  which  the  word  "  divorce "  is  used  in  this  comprehensive 
sense,  but  it  is  unnecessary  to  do  so,  as  we  have  a  decision  in 
our  own  reports  which  we  think  fully  settles  the  question. 
It  is  the  case  of  Johnson  v.  Kincade,  2  Ired.  Eq.  470.  There 
the  marriage  was  declared  a  nullity  because  of  the  mental  in- 
pacity  of  the  plaintiff.  There  was  no  statute  conferring  juris- 
diction upon  the  courts  in  cases  of  judicial  separation,  except 
chapter  39,  Revised  Statutes.  This  provided  that  the  superior 
courts  of  law  and  equity  should  have  sole  and  original  jurisdic- 
tion "in  all  cases  of  application  for  divorce  and  alimony." 
The  causes  specified  were,  impotency  at  the  time  of  the  con- 
tract, adultery,  and  "any  other  just  ground  of  divorce." 

It  is  clear,  from  the  above  language,  that  unless  the  case 
could  be  brought  within  the  meaning  of  the  word  "divorce," 
the  court  had  no  jurisdiction.  Chief  Justice  Riiffin,  after 
discussing  other  parts  of  the  chapter,  says:  "It  is  plain, 
therefore,  that  the  act  covers  the  case  in  which  the  parties 
contracted  by  show  of  marriage,  but  were  never  in  law  and 
truth  married,  for  want  of  capacity,  for  which  reason  the 
sentence  pronounces  the  marriage  null  and  void;  but  because 
there  is  a  marriage  de  facto,  the  sentence  proceeds  to  dissolve 
that."  The  court  therefore  pronounces  that  the  marriage  in 
fact  solemnized  between  Reese  Johnson  and  Anna  Kincade 
is  "in  law  null  and  void,  for  the  want,  at  the  time  of  sol- 
emnizing the  same,  of  mental  capacity,  on  the  part  of  the  said 
Reese,  sufficient  to  understand  the  nature  of  and  assent  to 
such  a  contract,  and  that  the  said  Reese  ought  to  be,  and  is, 
set  free  and  divorced  from  the  said  Anna."  Here  we  have 
the  court  granting  a  divorce  on  the  ground  that  the  contract 
was  null  and  void.  We  think  that  these  authorities  sustain 
us  in  holding  that  the  words  of  the  statute  embrace  all  cases 
where  there  has  been  a  de  facto  marriage. 

The  defendant  further  contends  that  inasmuch  as  the  plain- 
tifi"  alleges  that  the  marriage  is  void,  she  is  estopped.  This 
is  but  angther  form  of  the  foregoing  objection,  and  is  tliere- 
fore  untenable.  If,  as  we  have  seen,  her  case  is  within  the 
statute  allowing  alimony,  it  would  be  strange  indeed  if  she  is 
to  be  deprived  of  it  by  alleging  the  very  fact  upon  which  her 
cause  of  action  depends.  All  that  the  law  requires  is  the 
proof  or  admission  of  a  de  facto  marriage.  This  suggestion  of 
estoppel  comes  with  little  grace  from  one  who  has  beguiled 
the  plaintifl"  into  a  false  marriage,  and  who,  when  she  is  com- 
pelled to  leave  him  by  reason  of  his  cruel  treatment,  as  well 
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as  the  discovery  of  her  forlorn  legal  status,  detains  from  her 
what  little  property  she  owns. 

Such  are  the  facts  found  by  his  honor  for  the  purpose  of 
this  motion.  They  should  not,  of  course,  work  prejudice  to 
the  defendant,  upon  the  trial  of  his  case  before  the  jury. 

In  further  support  of  the  view  we  have  adopted,  we  add  the 
authority  of  Shelford  on  Marriage  and  Divorce,  587,  which 
says  that,  "after  proof  of  a  marriage  in  fact,  alimony  pending 
the  suit  will  be  allotted,  whether  commenced  by  or  against 
the  husband,  not  only  in  cases  of  impotency,  but  in  all  cases 
of  nullity  of  marriage."  To  the  same  effect  is  2  Bishop  on 
Marriage  and  Divorce,  402,  where  the  learned  author  fully 
sustains  us,  and  successfully  refutes  the  opposing  view.  This 
author  says  that  the  right  to  alimony  pendente  lite  grows  out 
of  the  changed  pecuniary  relations  of  the  parties,  by  which 
the  property  of  the  wife  is  practically  placed  under  the  con- 
trol of  the  husband,  and  this  whether  the  marriage  is  valid,  or 
de  facto  only. 

This,  as  we  have  seen,  is  well  illustrated  in  the  present 
case,  and  we  think  that  the  plaintiff's  claim  for  alimony  ad 
interim  is  as  meritorious  as  it  would  be  were  she  suing  for  any 
other  cause  of  divorce. 

2.  The  defendant  further  objects  to  the  order  of  his  honor, 
on  the  ground  that  notice  of  this  motion  was  not  given  as  re- 
quired by  law.  Granting  that  the  motion  could  only  have 
been  heard  in  Randolph  County,  where  the  action  was  pend- 
ing, we  are  still  unable  to  perceive  any  force  in  the  de- 
fendant's exception.  It  appears  that  the  defendant  and  his 
counsel  were  both  present  in  Stanly  County,  before  Judge 
Philips,  when  he  made  the  order  continuing  the  motion,  to  be 
heard  at  the  March  term  of  the  superior  court  of  Randolph 
County.  No  particular  day  was  named,  but  the  defendant 
had  notice  that  the  motion  would  be  heard  at  that  term. 
The  statute  does  not  require  that  a  day  shall  be  set  when  a 
motion  in  the  cause  is  to  be  heard  at  term.  It  only  provides 
that  five  days'  notice  shall  be  given;  and  we  think  that  this 
requirement  was  fully  complied  with  in  the  present  case.  It 
is  not  insisted  that  the  defendant  did  not  in  fact  know  that 
his  case  would  be  heard  during  the  term.  On  the  contrary, 
his  attorney  was  present,  making  the  objection,  and  also  in- 
sisting that  the  plaintiff  was  not  entitled  to  alimony,  because 
there  was  no  valid  marriage.     We  are  entirely  satisfied  that 
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the  defendant  had  actual  notice,  and  could  have  filed  affida- 
vits, or  made  any  other  defense,  had  he  desired  to  do  so. 

3.  It  is  further  objected,  that  no  facts  were  found  by  his 
honor.  This  is  incorrect,  as  the  court  found  "the  facts  set 
forth  in  the  complaint  to  be  true."  These  facts  are  amply 
sufficient  to  sustain  the  order  for  alimony  pendente  lite.  Upon 
a  careful  review  of  the  whole  case,  we  are  of  the  opinion  that 
there  is. 

Affirmed.  

Marriage  and  Divorce  —  Allowance  op  Alimont. — The  second  wif© 
is  entitled  to  alimony,  when  blameless,  even  though  the  hnsband's  first  wif» 
is  living  and  undivorced:  Strode  v.  Strode,  3  Bush,  227;  96  Am.  Dec.  211^ 
and  note.  But  compare  Brivkley  v.  Brinkley,  50  N.  Y.  184;  10  Am.  Ke^ 
460. 
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The  Police  Power  of  the  State  is  the  authority,  vested  in  the  legislature 
by  the  constitution,  to  enact  all  such  wholesome  and  reasonable  laws,  not 
in  conflict  with  the  constitution  of  the  state  or  the  United  States,  as  they 
may  deem  conducive  to  the  public  good. 

Constitutional  Law.  —  In  Determining  whether  a  Statute  is  Void- 
BECAUSE  in  Conflict  with  the  constitution  of  the  state  or  of  the  United 
States,  the  courts  will  resolve  every  doubt  in  favor  of  the  validity  of  the 
law,  and  presume  that  it  was  passed  in  good  faith  to  remedy  some  defect 
not  reached  or  corrected  by  previous  legislation. 

A  Public  Local  Law,  if  it  operates  uniformly  and  subjects  all  persons  who 
come  within  the  defined  locality  to  its  provisions,  is  valid. 

Judicial  Notice. — The  courts  will  take  judicial  notice  that,  owing  to  the 
nature  of  cotton  as  a  growing  crop,  and  the  usual  methods  adopted  in  gath- 
ering and  ginning,  it  is  peculiarly  exposed  to  theft  until  it  is  baled. 

The  Police  Power  under  our  System  of  Government  has  been  Left 
to  the  States,  and  the  only  limit  to  its  exercise  in  the  enactment  of 
laws  is,  that  they  shall  not  prove  repugnant  to  the  provisions  of  the  state 
or  national  constitution. 

Constitutional  Law  —  Statute  Regulating  Sale  of  Cotton  in  the  Seed. 
—  A  statute  is  constitutional  which  declares  that  it  shall  be  unlawful  for 
any  person  to  sell,  deliver,  or  receive  for  a  price  cotton  in  the  seed, 
where  the  quantity  is  less  than  what  is  usually  contained  in  a  bale,  un- 
less such  sale  shall  be  in  writing,  signed  by  all  the  parties  thereto,  and 
witnessed  by  two  witnesses,  and  such  writing  delivered,  with  a  fee,  to  the 
nearest  justice  of  the  peace,  whose  duty  it  is  to  docket  the  same  on  hi* 
civil  docket  for  the  inspection  of  all  persons.  Such  statute  does  not 
violate  either  the  fourteenth  amendment  of  the  constitution  of  the  United 
States  nor  that  portion  of  the  constitution  of  North  Carolina  forbidding, 
the  creation  of  monopolies  or  the  granting  to  any  man  or  set  of  men  ex- 
clusive or  separate  emoluments  or  privileges. 
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Attorney-general  and  W.  H.  Day^  for  the  state. 
R.  B.  PeebleSy  for  the  defendant. 

Avery,  J.  This  was  an  indictment  originating  before  the 
court  of  a  justice  of  the  peace,  and  tried  on  appeal  in  the  su- 
perior court  of  Northauiption,  at  fall  term,  before  Boykin,  J., 
for  a  violation  of  chapter  81,  Laws  of  1887,  as  amended  by 
chapter  321,  Laws  of  1889,  in  selling  cotton  contrary  to  the 
provisions  of  said  chapters. 

The  jury  impaneled  in  the  superior  court  returned  a  special 
verdict,  as  follows:  "We  find  that  the  defendant,  John  E.  Moore, 
at  and  in  the  county  of  Northampton,  on  the  twenty-fifth  day  of 
September,  1889,  received  and  purchased  of  James  J.  Martin  and 
James  Flythe,  trading  as  Flythe  and  Martin,  thirteen  pounds 
of  seed-cotton,  for  which  he  paid  said  Flythe  and  Martin  three 
cents  per  pound;  that  said  sale  was  not  reduced  to  writing  and 
no  record  was  made  of  it,  as  is  required  by  section  2,  chapter 
81,  Laws  of  1887,  and  that  thirteen  pounds  of  cotton  is  less 
than  what  is  required  to  make  a  bale  of  cotton;  that  if,  upon 
this  state  of  facts,  the  court  is  of  opinion  the  defendant  has 
violated  the  law,  then  we  find  the  defendant  guilty  as  charged; 
otherwise,  we  find  him  not  guilty." 

The  court  thereupon  directed  an  entry  of  "not  guilty"  to 
be  made,  and  gave  judgment  for  the  defendant.  From  the 
ruling  of  the  court,  the  solicitor,  on  behalf  of  the  state,  ap- 
pealed. 

Section  1  of  chapter  81,  Laws  of  1887,  declares  that  it  shall 
be  unlawful  for  any  person  to  sell,  deliver,  or  receive  for  a 
price,  etc.,  any  cotton  in  the  seed,  where  the  quantity  is 
less  than  what  is  usually  baled,  except  as  hereinafter  pro- 
vided. 

Section  2  requires  that  every  such  sale  of  seed-cotton  shall 
be  in  writing,  signed  by  all  the  parties  thereto,  and  witnessed 
by  two  witnesses,  in  a  form  laid  down  in  said  section,  ^d 
further,  said  receipt  shall  be  delivered,  with  a  fee  of  twenty- 
five  cents,  to  the  nearest  justice  of  the  peace,  whose  duty  it 
shall  be  to  docket  the  same  on  his  civil  docket  for  the  inspec- 
tion of  all  persons. 

Section  3  of  the  same  act  provides  that  any  person  buying 
or  receiving  seed-cotton  contrary  to  the  provisions  of  this  act, 
etc.,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shail  be  punished  by  a  fine  not  exceeding  fifty  dollars, 
or  imprisoned  not  exceeding  thirty  days,  etc.;  provided,  that 
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this  act  shall  only  apply  to  the  counties  of  Anson  and  Rich- 
mond. 

Chapter  327  of  the  Laws  of  1889  provides  that  section  3, 
chapter  81,  of  the  Laws  of  1887,  shall  be  amended  by  inserting 
the  word  "  Northampton "  after  the  words  "counties  of  Anson," 
and  before  the  words  "  and  Richmond." 

The  attorney-general  for  the  state  contended  that,  under  the 
police  power,  the  general  assembly  had  the  right  to  make  it  a 
criminal  offense  to  sell  cotton  in  one  of  these  counties  named 
without  complying  with  the  regulations  mentioned  in  the 
act. 

The  defendant  insisted  that  the  legislature  had  not  the 
power  to  pass  the  acts  under  which  the  indictment  is  drawn, 
because,  — 

1.  It  is  in  violation  of  sections  7  and  31  of  article  1  of  the 
constititution,  which  is  as  follows:  "Section  7:  No  man  or 
set  of  men  are  entitled  to  exclusive  or  separate  emoluments  or 
privileges  from  the  community  but  in  consideration  of  public 
services."  Section  31:  "  Perpetuities  and  monopolies  are  con- 
trary to  the  genius  of  a  free  state,  and  ought  not  to  be  al- 
lowed." 

2.  If  the  law  is  not  in  violation  of  the  constitution  of  the 
state,  it  is  in  conflict  with  and  is  prohibited  by  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 

The  police  power  of  the  state  is  the  authority,  vested  in  the 
legislature  by  the  constitution,  to  enact  all  such  wholesome 
and  reasonable  laws,  not  in  conflict  with  the  fundamental 
laws,  —  the  constitution  of  the  state  and  the  United  States, 
together  with  laws  made  in  pursuance  of  it,  —  as  they  may 
deem  conducive  to  public  good:  Commonwealth  v.  Alger,  7 
Cush.  84.  The  question  being  whether  the  law-making  branch 
of  the  state  government  has  exceeded  the  limits  of  its  power 
as  defined  in  that  instrument,  it  is  the  duty  of  the  courts  to 
resolve  every  doubt  in  favor  of  the  validity  of  the  law,  and  to 
presume  that  it  was  passed  in  good  faith  to  remedy,  by  regu- 
lating the  manner  of  selling  cotton,  some  evil  not  reached  or 
corrected  by  previous  legislation:  Powell  v.  Commonwealth,  114 
Pa.  St.  265;  60  Am.  Rep.  350. 

We  see  nothing  in  the  act  that  confers  on  any  individual  or 
class  of  persons  peculiar  privileges  or  immunities,  or  that  im- 
poses restrictions  on  any  person  or  class  of  persons  in  the  dis- 
position of  their  property,  or  in  making  purchases  from  others. 
Every  citizen  of  North  Carolina  who  may  buy  or  sell  cotton 
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in  the  counties  of  Anson,  Northampton,  or  Richmond  is 
equally  amenable  to  the  penalties  mentioned  in  the  act,  and 
liable  to  indictment  if  he  fails  to  see  that  a  written  assignment 
or  bill  of  sale  in  the  prescribed  form  is  executed,  witnessed, 
and  delivered  to  the  nearest  justice  of  the  peace. 

The  statute  then  comes  within  the  definition  of  a  public 
local  law.  Such  laws,  if  they  operate  uniformly,  and  subject 
all  persons  who  come  within  the  defined  locality,  and  violate 
their  provisions,  to  indictment  in  the  same  way  and  to  the 
same  punishment,  are  not  repugnant  to  the  constitution  of 
North  Carolina:  State  v.  Muse,  4  Dev.  &  B.  319;  State  v.  Cham- 
bers, 93  N.  C.  600.  But  the  objection  that  the  prohibition  is 
restricted  to  particular  counties  is  met  by  a  decision  of  our 
court  that  is  more  directly  is  point.  In  State  v.  Joyner,  81 
N.  C.  534,  this  court  held  a  statute  constitutional  that  made 
it  indictable  for  any  person,  except  a  manufacturer,  to  sell 
intoxicating  liquors  in  the  county  of  Northampton,  and  de- 
clared the  manufacturer  guilty  of  a  misdemeanor  if  he  sold 
less  than  a  quart,  because  it  did  not  discriminate  in  favor  of 
or  against  any  citizen  in  the  state.  In  the  case  of  State  v.  Sto- 
vall,  103  N.  C.  416,  a  provision  in  the  act  incorporating  an 
agricultural  society,  that  it  should  be  unlawful  for  any  person 
to  sell,  or  offer  for  sale,  any  liquors,  tobacco,  or  other  refresh- 
ments within  one  half  mile  of  the  ground  of  said  society  dur- 
ing the  week  of  their  annual  fair,  except  persons  doing  regular 
business  within  the  prohibited  territory,  was  held  consistent 
with  both  sections  7  and  31,  article  1,  of  the  constitution.  In 
the  case  of  Intendant  v  Sorrell,  1  Jones,  49,  an  ordinance  re- 
quiring oats  to  be  weighed  by  the  public  weigh-master  before 
being  offered  for  sale  in  the  city  of  Raleigh,  and  imposing  a 
penalty  for  its  violation,  was  held  constitutional.  It  was  de- 
cided by  the  court  to  be  a  law  to  regulate  trade,  as  distinguished 
from  one  in  restraint  of  it,  like  the  grant  in  a  city  charter  of 
the  authority  to  prescribe  rules  governing  the  sale  of  articles 
of  food  in  the  markets. 

The  courts  can  take  judicial  notice  of  the  fact  that,  owing 
to  the  nature  of  cotton  as  a  growing  crop,  and  the  usual 
methods  adopted  in  gathering  and  ginning,  it  is  peculiarly 
exposed  to  theft  until  it  is  baled.  It  seems  that  section 
1006  of  the  code,  forbidding  the  sale  of  cotton  in  the  seed,  or 
lint-cotton  in  quantities  less  than  a  bale,  between  the  hours 
of  sunset  and  sunrise,  was  intended  to  protect  planters  of 
cotton  by  withdrawing  the  temptation  offered  to   dishonest 
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men  to  take  from  their  fields,  storehouses,  and  gin-houses  a 
valuable  product  that  is  so  difficult  to  identify  and  reclaim, 
and  to  sell  it  to  dealers  under  the  cover  of  darkness.  It  is  the 
duty  of  the  courts  to  assume  that  the  legislature  enacts  laws 
with  a  view  to  the  public  benefit.  We  must  presume  that  the 
provision  of  the  code  refered  to  was,  in  the  opinion  of  the  gen- 
eral assembly,  insufficient  to  afford  adequate  protection  to  the 
producers  of  this  great  staple  in  those  counties  mentioned  in 
the  law  under  which  the  bill  of  indictment  was  drawn,  and 
therefore  persons  who  disposed  of  small  quantities  of  loose 
cotton,  even  in  daylight,  were  required  to  execute  a  receipt 
that  might  prove  valuable  in  tracing  the  movements  of  a 
thief.  We  can  see  how  the  law  might  have  been  enacted  with 
a  view  to  afford  necessary  protection  to  property,  and  when  it 
proposes  upon  its  face  to  mete  out  the  same  punishment  for 
violation  of  its  provisions  to  the  seller  and  buyer,  we  cannot 
go  behind  the  manifest  meaning  of  the  act,  according  to  all 
legal  rules  of  construction,  and  hunt  for  a  hidden  intent,  under 
the  guise  of  regulating  trade,  to  restrict  the  rights  of  any  class 
of  persons  to  enjoy  the  fruits  of  their  own  labor:  Powell  v. 
Commonwealth,  114  Pa.  St,  276;  60  Am.  Rep.  350;  Sooi'^ 
Hing  v.  Crowley,  113  U.  S.  703.  A  statute  declaring  it  unlaw- 
ful within  certain  counties  to  transport  or  move  after  sunset 
and  before  sunrise  any  cotton  in  the  seed  has  been  declared 
constitutional  and  valid  as  an  exercise  of  the  police  power  by 
the  appellate  court  of  Alabama:  Davis  v.  Slate,  68  Ala.  58;  44 
Am.  Rep.  128. 

Speaking  of  laws  that  apply  only  to  particular  localities  or 
particular  classes,  Judge  Cooley  says:  "  If  the  laws  be  other- 
wise unobjectionable,  all  that  can  be  required  in  these  cases 
is,  that  they  be  general  in  their  application  to  the  class  or 
locality  to  which  they  apply,  and  that  they  are  public  in 
their  character,  and  of  their  propriety  and  policy  the  legisla- 
ture must  judge  ":  Cooley's  Constitutional  Limitations,  390, 
*596. 

Though  this  court  was  the  first  in  the  American  Union  to- 
assert  and  exercise  the  salutary  power  to  declare  an  act  of  the 
legislature  unconstitutional,  it  has  since  shown  its  conservative 
spirit  by  refusing  to  pass  upon  or  question  the  power  of  a  co- 
ordinate branch  of  the  state  government,  equal  in  dignity,  and 
clothed  with  more  extensive  discretionary  power,  except  when 
the  violation  of  the  organic  law  was  palpable. 

The  police  power,  under  our  federal  system  of  government. 
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has  been  left  with  the  states,  and  the  only  limit  to  its  exer- 
cise in  the  enactment  of  laws  by  their  legislatures  is,  that  they 
shall  not  prove  repugnant  to  the  provisions  of  the  fundamental 
law,  —  the  state  constitution  and  the  federal  constitution,  with 
the  laws  made  under  its  delegated  powers:  Cooley's  Constitu- 
tional Limitations,  *574  The  extent  to  which  state  laws 
have  been  sustained,  when  enacted  under  this  reserved  power, 
will  appear  by  reference  to  a  few  leading  cases:  Butchers' 
Union  Co.  v.  Crescent  City  Co.y  111  U.  S.  746;  Boston  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25;  Bertholf  v.  O'Reilly,  74  N.  Y. 
509;  30  Am.  Rep.  323;  Woods  v.  State,  36  Ark.  36;  38  Am. 
Rep.  22;  State  v.  Mugler,  29  Kan.  252;  44  Am.  Rep.  634; 
Phelps  v.  Racey,  60  N.  Y.  10;  19  Am.  Rep.  140;  City  of  New 
Orleans  v.  Stafford,  27  La.  Ann.  417;.  21  Am.  Rep.  563;  Thorpe 
v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  140;  62  Am.  Dec.  625;  Cooley's 
Constitutional  Limitations,  587,  595. 

It  remains  to  discuss  the  other  position,  that  the  statute 
under  consideration  is  in  conflict  with  the  fourteenth  ameud- 
meut  of  the  constitution  of  the  United  States.  If  we  have 
shown,  by  the  authorities  cited  and  reasons  adduced,  that 
such  local  legislation  does  not  come  within  the  inhibition  of 
the  organic  law  of  the  state  against  a  grant  of  "exclusive  or 
separate  emoluments  or  privileges,"  or  the  toleration  of  mo- 
nopolies, when  every  citizen  who  comes  within  the  sphere  of 
its  operation  is  alike  amenable  for  a  violation  of  its  provisions, 
it  would  follow  that  it  could  not  be  declared  void  because  it 
abridges  the  privileges  or  immunities  of  any  citizen  or  class 
of  citizens  of  the  United  States.  The  supreme  court  of  the 
United  States  has  so  held  in  a  number  of  cases:  Missouri  v. 
Lewis,  101  U.  S.  22;  Mugler  v.  Kansas,  123  U.  S.  663. 

The  states  did  not  originally  delegate  to  the  government  of 
the  United  States  the  power  to  protect  the  citizens  of  the 
state,  and  the  duty  originally  assumed  by  the  states  of  guar- 
anteeing equal  rights  to  all  remains  still  equally  as  binding 
as  an  obligation  and  unimpaired  as  a  right  as  when  the  fed- 
eral constitution  was  adopted.  The  fourteenth  amendment 
extends  the  right  of  citizenship  in  the  state  and  nation  to  all 
persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  and  assumes  for  the  federal  gov- 
ernment the  obligation  to  protect  all  such  citizens  against 
oppression  under  any  law  enacted  by  a  state  that  abridges 
their  privileges  or  immunities,  deprives  them  of  life,  liberty, 
or  property  without  due  process  of  law,  or  denies  to  them  the 
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equal  protection  of  the  law:   United  States  v.  Cruikshank,  92 
U.  S.  542. 

It  has  been  held  by  the  supreme  court  of  the  United  States 
that  no  legislation  is  open  to  the  charge  of  depriving  one  of 
his  rights  without  due  process  of  law,  if  it  be  general  in  its 
operation  upon  the  subject  to  which  it  relates,  and  is  enforce- 
able in  the  usual  modes  established  in  the  administration 
of  government,  with  respect  to  kindred  matters;  that  is,  by 
process  or  proceedings  adapted  to  the  nature  of  the  case:  De7it 
V.  West  Virginia,  129  U.  S.  114,  and  cases  cited.  It  will  be 
admitted  that  the  act  under  which  the  defendant  is  indicted 
not  only  operates  generally  upon  all  persons  and  classes  who 
violate  its  provisions,  but  by  its  terms  is  enforceable  against 
all  by  a  criminal  prosecution  conducted  in  the  usual  way, 
and  therefore  it  is  not  repugnant  to  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  In 
further  corroboration  of  this  view,  we  may  quote  the  language 
used  by  the  court  in  Mugler  v.  Kansas,  123  U.  S.  623:  "  But 
this  court  has  declared,  upon  full  consideration  in  Barbier  v. 
Connolly,  113  U.  S.  27,  the  fourteenth  amendment  had  no 
such  effect."  After  observing,  among  other  things,  that  the 
amendment  forbade  the  arbitrary  deprivation  of  life  and 
liberty,  and  the  arbitrary  spoliation  of  property,  and  secured 
equal  protection  to  all  under  like  circumstances,  in  respect  as 
well  to  their  personal  and  civil  rights  as  to  their  acquisition 
and  enjoyment  of  property,  the  court  said:  "  But  neither  the 
amendment,  —  broad  and  comprehensive,  as  it  is,  —  nor  any 
other  amendment,  was  designed  to  interfere  with  the  power  of 
the  state,  sometimes  termed  its  police  power,  to  prescribe  regu- 
lations to  promote  the  health,  peace,  morals,  education,  and 
good  order  of  the  people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  state,  develop  its  resources,  and  add  to  its 
wealth  and  prosperity." 

Two  of  the  authorities  cited  in  support  of  the  defendant's 
contention  {In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  and 
concurring  opinion  of  Justice  Field  in  Bartemeyer  v.  Iowa,  18 
Wall.  137)  tend  to  establish  the  doctrine,  on  the  one  hand,  that 
the  legislature  cannot  prohibit  one  from  carrying  on  a  lawful 
occupation  under  the  guise,  which  is  palpably  false,  of  protect- 
ing the  public  health,  because  it  is  a  law  in  restraint  of  trade, 
nor  on  the  other,  prohibit  the  sale  or  use  of  property  already  in 
one's  possession,  because  the  denial  of  the  right  of  enjoying  it^ 
or  disposing  of  it,  is  depriving  the  owner  of  property  withatit 
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due  process  of  law.  Granting  that  the  first  of  these  positions 
is  tenable,  the  principle  is  not  at  all  analagous  to  that  which 
governs  our  case.  There  can  be  no  question  about  the  right 
of  the  state  to  regulate  the  manner  of  selling  any  article  pro- 
duced or  manufactured  within  its  borders,  in  any  portion  of  its 
territory,  with  the  purpose,  apparent  from  the  terms  of  the  law, 
of  protecting  the  manufacturer  or  producer  against  fraud  or 
dishonesty:  Cooley's  Constitutional  Limitations,  *587;  Tiede- 
man's  Limitations  of  Police  Power,  sec.  89. 

It  is  a  rule,  founded  on  reason  and  supported  by  authority 
(as  we  have  already  intimated),  that  we  should  hold  the  ap- 
parent purpose  of  the  law  to  be  the  real  objects  aimed  at  by  a 
co-ordinate  branch  of  the  state  government,  whose  duty  it  is  to 
provide  for  the  protection  of  its  citizens. 

Upon  the  same  principle  as  that  announced  in  Jacobs's  case, 
the  court  of  appeals  of  New  York,  in  the  case  of  People  v.  Marx, 
99  N.  Y.  377,  52  Am.  Rep.  34,  declared  an  act  unconstitu- 
tional which  prohibited  the  manufacture  of  what  is  commonly 
called  oleomargarine,  whether  it  was  so  made  as  to  be  whole- 
some food  or  not.  On  the  other  hand,  the  supreme  court  of 
Pennsylvania  decided  that  a  law  containing  a  similar  prohi- 
bition was  clearly  constitutional,  and  valid  as  an  exercise  of 
the  police  power:  Powell  v.  Commonwealth,  114  Pa.  265;  60 
Am.  Rep.  350. 

But  whatever  maybe  the  proper  construction  of  the  laws  simi- 
lar in  their  provisions  to  those  found  in  New  York  or  Pennsyl- 
vania, or  whether  they  shall  be  ultimately  held  by  our  courts 
valid  or  invalid,  the  production  of  cotton  is  not  forbidden,  nor 
the  mode  of  its  culture  prescribed,  and  the  sale  of  it  is  not  pro- 
hibited, but  regulated,  by  the  act  of  1887  as  amended  by  the 
act  of  1889,  and  there  is  therefore  no  analogy  between  the  cases. 

There  was  error  in  the  holding  that  the  defendant  was  not 
guilty.  Let  this  opinion  be  ceriified,  to  the  end  that  a  ver- 
dict of  guilty  be  entered. 

Error. 

Police  Power.  —  For  a  definition  of  what  police  power  is,  see  People  v. 
£udd,  117  N.  y.  1;  15  Am.  St.  Rep.  460,  aaad  note;  Lawtm  v.  Steele,  119 
N.  Y.  226;  16  Am.  St.  Rep.  813. 

Statutes  —  Construction  of. — The  courts  will  always  put  such  a  con- 
struction upon  a  statute  as  will  make  it  valid,  when  it  is  possible  to  do  so: 
People  V.  Terry,  108  N.  Y.  1;  San  Diego  y.  Orannias,  77  Cal.  511;  Wengerv. 
Taylor,  39  Kan.  754. 

Statutes.  —  What  are  local  and  special  statutes:  Note  to  Allen  v.  Pioneer 
Press  Co.,  12  Am.  St.  Rep.  716. 
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State  v.  Callet. 

[104  NOBTH  CA.KOLINA,  858.] 

Gbhiinal  Law  —  Bawdy-house,  Keepikq  or.  —  An  indictment  against  a 
woman  for  the  keeping  of  a  bawdy-house  is  not  sustained  by  proof  that 
both  she  and  her  daughters,  who  resided  with  her,  were  lewd  women, 
and  she  and  they,  with  her  knowledge,  frequently  had  sexual  inter- 
course, in  and  about  her  house,  with  men  other  than  their  husbands. 

Criminal  Law  —  Bawdy-housb.  —  The  living  together  of  lewd  women, 
doing  acts  of  prostitution  in  their  house,  or  in  the  house  of  one  of  them, 
does  not  constitute  the  offense  of  keeping  a  bawdy-house. 

Criminal  Law  —  Disorderly  House.  —  The  crime  of  keeping  a  disorderly 
house  is  not  established  against  a  woman  by  proof  that  she  and  her 
daughters,  who  resided  with  her,  committed  frequent  acta  of  prostitu- 
tion, which  acta  were  not  committed  in  ao  public  a  manner  as  to  disturb 
the  neighborhood  or  passers-by. 

Attorney-general^  for  the  state. 

M.  L.  McCorkle  and  F.  L.  Cline,  for  the  defendant. 

Merrimon,  C.  J.  This  is  a  criminal  action,  which  was  tried 
at  January  term,  1889,  of  Catawba  superior  court,  Clark,  J., 
presiding. 

The  indictment  charges  the  defendant  in  the  first  count 
with  keeping  a  bawdy-house,  and  in  a  second  count  with  keep- 
ing a  disorderly  house.  The  evidence  produced  on  the  trial 
went  to  prove  that  on  one  occasion,  at  night,  a  witness  saw  a 
man  in  the  house  of  the  defendant  in  bed  with  one  of  her 
daughters;  that  at  that  time  the  defendant  was  in  a  room  be- 
low stairs;  that  at  another  time  a  witness  went  to  the  house 
at  night,  got  drunk  on  whisky  he  did  not  get  there,  and  lay 
across  a  bed  until  four  o'clock  next  morning,  and  when  he 
awoke  he  saw  a  man  in  bed  with  a  daughter  of  the  defendant, 
and  also  a  man  in  bed  with  herself  in  another  room;  that  at 
another  time,  at  night,  a  witness  saw  the  defendant  along  the 
big  road,  near  her  house,  having  sexual  intercourse  with  a 
man;  that  a  daughter  of  the  defendant  had  a  bastard  child 
about  eighteen  months  old.  This  was  the  substance  of  the 
evidence  adverse  to  the  defendant.  She  insisted  that  it  was 
not  sufficient  to  go  to  the  jury  to  prove  her  guilt.  The  court 
held  otherwise,  and  she  excepted.  There  was  a  verdict  of 
guilty  and  judgment  against  her,  from  which  she  appealed. 

Accepting  the  evidence  as  true,  the  defendant  was  guilty  of 
reprehensible,  vicious,  and  disgraceful  conduct  on  repeated 
occasions,  but  it  did  not  prove,  in  any  reasonable  view  of  it, 
that  she  kept,  in  a  legal  sense,  a  bawdy-house,  —  a  house  as  a 
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habitation  for  prostitutes,  —  a  house  of  ill-fame,  kept  as  a  place 
of  common  resort  and  convenience  of  lascivious  and  lewd  peo- 
ple of  both  sexes.  It  proved  that  she  was  a  woman  of  loose 
morals,  —  a  lewd  woman;  that  she  sometimes — it  might  be 
inferred  frequently — had  sexual  connection  with  men  in  and 
about  her  house,  and  her  daughters  did  likewise,  with  her 
knowledge;  but  it  did  not  prove  that  her  house  was  a  place  of 
•common  resort  for  prostitutes  and  lewd  people  of  both  sexes. 
She  and  her  daughter  were  lewd  women,  doing  acts  of  prosti- 
tution in  her  own  house.  This  does  not  make  the  oflFense  of 
keeping  a  bawdy-house:  State  v.  Evana^  5  Ired.  603;  1  Bish- 
op's Grim.  Law,  sees.  1037,  1038. 

Nor  do  we  think  the  evidence  sufficient  to  prove  that  the 
defendant  kept  a  disorderly  house,  as  charged  in  the  indict- 
ment. It  was  not  sufl&cient  to  prove  the  nuisance  charged. 
It  did  not  appear,  from  any  reasonable  view  of  it,  that  she 
lived  in  a  town  or  thickly  settled  neighborhood;  that  she  kept 
a  drinking-place;  that  drinking  and  drunken  men  and  women, 
from  time  to  time,  assembled  there,  as  well  in  the  night  as  in 
the  day;  that  many  such  dissolute  people  frequently  resorted 
thither  "to  be  and  remain  drinking,  tippling,  cursing,  quar- 
reling, and  otherwise  misbehaving  themselves,"  as  charged,  or 
that  the  neighborhood  or  passers-by  or  about  there  were  at  all 
disturbed,  or  that  they  knew  of  the  immoral  conduct  of  the 
defendant  and  her  daughter  in  the  house  of  the  former:  State 
V.  White,  89  N.  G.  462;  State  v.  James,  90  N.  C.  702;  State  v. 
Atkinson,  93  N.  G.  519. 

It  is  keeping  the  house  in  such  way  and  manner — helping, 
encouraging,  permitting,  or  tolerating  such  pernicious  acts, 
things,  transactions,  and  practices  in  and  about  it — as  creates 
a,n  evil  example  to  be  seen,  annoys,  disgusts,  scandalizes, 
shocks  the  moral  sense,  oflfends  against  the  decencies  and  pro- 
prieties of  the  public  generally,  or  the  people  of  a  particular 
neighborhood  or  vicinity,  or  the  passers-by  on  a  particular 
highway,  that  create  and  constitute  the  nuisance  charged. 
As  we  have  seen,  the  evidence  did  not  prove  such  facts,  or  the 
substance  of  them.  It  proved  little  more  than  that  the  defend- 
a,nd  and  her  daughter  were  whorish  persons  in  and  about  the 
house  of  the  former,  of  whose  immoral  prantices  the  people 
generally  in  the  vicinity  and  passers-by  saw  and  knew  but 
little,  if  anything,  by  observation  or  common  reputation.  It 
may  be  that  the  facts  were  far  otherwise,  to  the  great  griev- 
ance of  the  community  in  which  they  occurred,  but  the  evi- 
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dence  produced  on  the  trial,  as  it  comes  to  us,  was  not  suflBcient 
to  so  prove  them:  State  v.  Patterson,  7  Ired.  70;  45  Am.  Dec. 
506;  State  v.  Wright,  6  Jones,  25;  State  v.  Robertson,  86  N.  C. 
628;  State  v.  Wilson,  93  N.  C.  608. 

The  court  should  have  told  the  jury  that  the  evidence  pro- 
duced was  not  sufficient  to  warrant  the  conviction  of  the  de- 
fendant, and  to  render  a  verdict  of  not  guilty.  As  it  did  not, 
there  is  error,  and  the  defendant  is  entitled  to  a  new  trial.  To 
that  end,  let  this  opinion  be  certified  to  the  superior  court  ac- 
cording to  law.  

Criminal  Law —  Disorderly  House  —  What  Constitutes  the  Offense. 
—  A  house  is  disorderly  which  tends  to  public  annoyance,  although  only  one 
person  may  have  been  actually  disturbed:  Oommontoealth  r.  Hopldna^  133 
Mass.  381;  43  Am.  Bep.  527. 


State  v.  Mills. 

[104  NoBTH  Carolina,  905.] 
Criminal  Law  —  Forcible  Entry.  —  To  constitute  offense  of  forcible  entry 
or  forcible  trespass,  there  must  be  either  actual  violence  used,  or  such  dem- 
onstration of  force  as  is  calculated  to  intimidate  or  alarm,  or  as  involves 
or  tends  to  a  breach  of  the  peace.  Hence  the  offense  is  not  established 
by  proof  that  the  defendant  went  to  a  house  occupied  by  the  plaintiff, 
said  it  was  his,  that  he  intended  to  take  possession  of  it,  and,  though 
forbidden  by  plaintiff  to  enter,  entered  such  house,  whereupon  the  plain- 
tiff, to  avoid  a  difficulty,  went  away,  leaving  the  defendant  in  posses- 
sion. 

Indictment  for  forcible  entry.  At  the  trial  the  jury  returned 
the  following  special  verdict:  "One  Perry  Bomer  was  the 
tenant  occupying  the  house  of  T.  T.  Ballinger  and  others,  and 
about  the  first  day  of  January,  1889,  went  to  said  Ballinger, 
and  told  him  that  he  was  going  to  move,  and  that  he  (Ballin- 
ger) might  come  and  take  possession  of  the  house.  Ballinger 
went  to  the  house,  went  in,  and  began  nailing  down  the  win- 
dows. While  he  was  thus  engaged  in  the  house,  the  defend- 
ant, W.  E.  Mills,  came,  accompanied  by  an  old  negro  man, 
who  carried  some  things  Mills  intended  to  put  in  the  house. 
Mills  came  to  the  door  of  the  house,  and  said  to  Ballinger, 
*  This  is  my  house,  and  I  mean  to  take  possession  of  it.'  Bal- 
linger forbade  Mills  to  enter,  but  Mills  went  into  the  house. 
The  reason  Ballinger  allowed  Mills  to  go  into  the  house  was  to 
avoid  a  difficulty.  The  defendant  said  that,  as  he  entered  the 
house,  one  Garrison,  from  whom  Ballinger  and  another  had 
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purchased  the  house,  was,  or  had  acted,  a  damned  rascal;  that 
it  was  his  (defendant's)  house,  and  he  was  going  to  have  it. 
....  Ballinger  made  no  effort  to  keep  Mills  out,  except  to 
forbid  him,  in  a  quiet  way,  to  enter.  The  negro  man  accom- 
panied Mills  in,  and  Mills  said  to  the  negro,  *  Bring  those 
things  in  here  and  throw  them  down,'  and  the  negro  did  so. 
Mills  did  not  curse  Ballinger,  or  threaten  to  use  any  violence, 
—  had  no  weapon.  In  reply  to  what  Mills  said  about  Gar- 
rison, Ballinger  told  him  that  '  if  there  was  any  trouble  be- 
tween him  and  Garrison,  they  could  fight  their  own  battles.' 
Ballinger  then  went  away  and  left  Mills  in  possession."  The 
trial  court  was  of  the  opinion  that  the  special  verdict  was 
equivalent  to  a  verdict  of  not  guilty,  and  directed  the  discharge 
of  defendant,  and  that  the  prosecutor  pay  the  costs.  The  state 
thereupon  appealed. 

Attorney-general  and  W.  J.  Montgomery,  for  the  state. 

/.  A,  Forney,  for  the  defendant. 

Clark,  J.  To  constitute  the  offense  of  forcible  trespass, 
there  must  be  either  actual  violence  used,  or  such  demonstra- 
tion of  force  as  was  calculated  to  intimidate  or  alarm,  or 
involve  or  tend  to  a  breach  of  the  peace:  State  v.  Pearman, 
Phill.  (N.  C.)  371.  The  show  of  force  must  be  such  as  to  create 
a  reasonable  apprehension  in  the  adversary  that  he  must  yield 
to  avoid  a  breach  of  the  peace:  State  v.  Pollok,  4  Ired.  305; 
42  Am.  Dec.  140.  In  the  present  case,  there  was  neither  dis- 
play of  weapons,  threats  of  violence,  nor  unusual  numbers. 
There  was  nothing  said  or  done  which  should  have  intimi- 
dated or  overawed  a  man  of  ordinary  firmness. 

In  State  v.  Covington,  70  N.  C.  71,  Bynum,  J.,  states  the 
law  so  clearly,  and  in  a  case  so  like  ours,  that  it  is  only  neces- 
sary to  cite  it.  In  it  he  says  that  bare  words,  however 
violent,  cannot  constitute  the  offense,  and  though  words  ac- 
companied by  display  of  weapons,  by  numbers,  or  other  signs 
of  force,  are  sufficient,  yet  the  demonstration  of  force  must 
be  such  as  is  calculated  to  intimidate,  or  create  a  breach 
of  peace,  and  adds:  "  The  law  does  not  allow  its  aid  to  be  in- 
voked, by  indictment,  for  rudeness  of  language,  or  even  slight 
demonstrations  of  force,  against  whicli  ordinary  firmness  will 
be  a  suflicient  protection."  This  case  has  been  cited  with 
approval  in  State  v.  Lloyd,  85  N.  C.  573.  In  State  v.  Hinson. 
83  N.  C.  640,  which  was  chiefly  relied  on  by  the  state,  the 
act  of  riding   into   the  yard   of  a  house  occupied  only  by  a 
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woman,  after  being  forbidden  by  her,  and  remaining  there 
cursing  her,  was  held  such  demonstration  of  force  as  was  cal- 
culated to  intimidate  or  put  her  in  fear. 

It  is  true  that  here  defendant  left  to  avoid  a  breach  of  the 
peace,  but  the  demonstration  of  force  was  not  such  as  to  give 
him  reasonable  ground  for  apprehension,  nor  to  intimidate 
him.  The  facts  stated  in  the  special  verdict  make  only  a 
bare  civil  trespass,  or  at  most,  an  "  entry  upon  land  after 
being  forbidden."  The  defendant  would  not  be  guilty  of  the 
latter  if  he  entered  under  a  reasonable  bona  fide  belief  that  he 
had  the  right  to  do  so:  State  v    Winslow^  95  N.  C,  649. 

In  State  v.  Ross,  4  Jones,  315,  69  Am.  Dec.  751,  Pearson,  J., 
adverts  to  the  fact  that  unless  the  demonstration  of  force  is 
such  as  is  calculated  to  put  in  fear  or  create  a  breach  of  the 
peace,  it  is  no  more  than  a  civil  trespass,  and  adds:  "  The 
courts  should  keep  a  steady  eye  to  this  distinction,  because 
individuals  are  under  great  temptation  to  convert  civil  in- 
juries into  public  wrongs,  for  the  sake  of  becoming  witnesses 
in  their  own  cases  and  saving  costs."  Many  eminent  judges 
have  given  caution  against  this  growing  tendency  to  settle 
private  quarrels  at  public  expense:  State  v.  Lloyd,  85  N.  C. 
573. 

No  error.  

Forcible  Entry  —  What  CoNSTmrrES.  —  Forcible  trespass  can  only  be 
committed  by  a  demonstration  of  force  amounting  to  a  breach  of  the  peace, 
or  directly  tending  to  it,  or  such  force  as  is  calculated  to  intimidate  or  put  in 
fear:  Note  to  8taU  y.  Roaa,  69  Am.  Deo.  756. 


CASES 

IN  THB 

SUPREME    COURT 

OBEGON. 


Cooke  v,  Coopee. 

[18  Obboom,  142.] 

MoBTOAos  —  Void  Foreclosttre  Sale  —  Effbct  on  Pcrohasbb  ob  Hia 
Gbanteb.  —  Where  a  mortgagee  becomes  the  purchaser  of  the  mort- 
gaged property  at  a  void  foreclosure  sale,  obtains  his  deed,  enters  into 
possession,  and  then  conveys  the  premises,  his  grantee,  or  any  successor 
in  interest  of  the  latter,  is  an  assignee  of  the  mortgage  debt  and  mort> 
gage,  and  considered  as  a  mortgagee  in  possession. 

MoBTGAQE  —  Rights  or  Mortgagee  in  Possession  ArrsR  Default.  — 
While  a  mortgagee  cannot  maintain  a  possessory  action  to  recover  pos- 
session of  the  mortgaged  premises  by  reason  of  the  default  of  the  mort- 
gagor, still,  if  he  can  make  a  peaceable  entry  upon  the  mortgaged 
premises  after  condition  broken,  he  may  do  so,  and  may  thereafter 
maintain  such  possession  against  the  mortgagor  and  every  person  claim- 
ing under  him  subsequent  to  the  mortgage,  subject  to  be  defeated  only 
by  the  payment  of  his  debt. 

MoRTOAOE  —  Right  op  Mortgagee  in  Possession  to  Remove  Buildings. 
—  A  mortgagee  in  possession  is  not  to  be  treated  as  a  mere  stranger  who 
goes  upon  the  land  of  another,  and  places  improvements  there  without 
the  consent  of  the  owner;  but  he  may  lawfully  take  down  and  carry  away 
any  buildings  erected  by  him  on  the  mortgaged  land,  the  materials  of 
which  were  his  own,  and  not  so  connected  with  the  soil  that  they  cannot 
be  removed  without  prejudice  to  it. 

Mortgage.  —  Mortgagee  in  Possession,  with  the  right  to  remove  a  build- 
ing from  the  mortgaged  premises,  may  exercise  the  right  without  a  resort 
to  equity. 

Nicholas  and  Deady,  and  Gearin  and  Gilbert,  for  the  appel- 
lant. 

Moreland  and  Masters,  for  the  respondents. 

Strahan,  J.    This  cause  was  tried  by  the  court  below  with- 
out the  intervention  of  a  jury,  and  the  only  questions  of  law 
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WG  are  required  to  consider  arise  upon  the  findings,  which  are 
as  follows:  — 

"  1.  That  A.  C,  McDonald,  named  in  the  complaint,  died 
intestate  on  the  twenty-first  day  of  September,  1878,  seised 
and  possessed  at  the  time  of  his  death  of  the  real  property 
mentioned  in  the  complaint,  and  described  as  lots  one  (1) 
and  two  (2),  in  block  120,  Stephens's  addition  to  East  Port- 
land, Multnomah  County,  Oregon. 

*'  2.  That  said  A.  C.  McDonald  and  his  wife,  on  the  twenty- 
third  day  of  March,  1878,  to  secure  the  payment  of  part  of 
the  purchase  price  of  the  aforesaid  real  property,  for  which 
said  A.  C.  McDonald  had  given  his  promissory  note,  executed 
and  delivered  to  B.  Boeschen,  their  vendor,  a  mortgage  on  said 
real  property,  which  debt  and  mortgage  was  not  paid  at  the 
date  of  the  death  of  said  A.  C.  McDonald. 

"  3.  That  on  the  twenty-fifth  day  of  August,  1879,  said  B. 
Boeschen  commenced  a  suit  in  this  court,  in  the  equity  de- 
partment thereof,  against  the  widow  and  heirs  of  said  A.  C. 
McDonald,  deceased,  to  foreclose  said  mortgage,  though  no 
administration  of  the  estate  of  said  deceased  had  been  had, 
nor  any  administrator  appointed  for  said  estate,  and  said 
•mortgage  had  not  been  nor  has  it  yet  been  recorded;  that  a 
^supposed  service  of  summons  in  said  suit  was  made  on  the 
^defendants  therein,  by  publication,  as  against  non-residents, 
and  a  decree  of  foreclosure  regular  in  form  was  made  and  ren- 
dered by  this  court  in  said  suit  on  the  fifteenth  day  of  Octo- 
ber, 1879. 

"4.  That  pursuant  to  the  decree  of  foreclosure  in  said  suit, 
the  lands  in  said  mortgage  described,  being  the  same  lots  1 
and  2,  in  block  120,  in  Stephens's  addition  to  East  Portland, 
in  this  county,  which  are  mentioned  in  the  complaint  herein, 
were  sold  at  sheriff's  sale  on  the  twenty-second  day  of  Novem- 
ber, 1879,  and  were  bid  ofi^  by  said  B.  Boeschen;  and  said 
sale  having  been  duly  approved  by  this  court,  a  deed  for  said 
lots  was  in  due  form  made  by  the  sheriff  to  said  Boeschen, 
which  purported  to  convey  to  said  Boeschen  all  the  right,  title, 
estate,  and  interest  which  said  A.  C.  McDonald  had  in  said 
lots  at  the  time  of  his  death,  which  deed  was  duly  recorded 
in  the  records  of  deeds  for  this  county. 

"  5.  That  said  lots  passed  by  a  regular  chain  of  convey- 
ances, as  alleged  in  the  answer,  from  said  B.  Boeschen  to  the 
defendant  Martin  L.  Cooper's  intestate,  the  said  George  Cooper, 
deceased;  the  several  purchasers  under  said  Boeschen  down  to 
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George  Cooper  entering  into  possession  of  said  lots,  and  exer- 
cising rights  of  ownership  over  the  same. 

"6.  That  said  George  Cooper's  immediate  vendors  were  in 
actual  possession  of  said  lots,  and  said  George  Cooper  took  the 
advice  of  counsel  concerning  the  title  to  said  lots,  and  procured 
an  abstract  of  the  title  thereof  to  be  made,  and  the  certificate 
of  reputable  attorneys  of  this  court,  declaring  the  title  of  the 
Forbeses,  the  immediate  vendors  of  said  George  Cooper  in  and 
to  said  lots,  to  be  good,  and  in  fee-simple;  and  said  George 
Cooper  thereupon  purchased  said  lots,  and  paid  the  full  value 
thereof  in  cash,  and  took  a  deed  therefor,  and  went  into  the 
actual  possession  of  the  same  on  or  about  the  seventeenth  day 
of  March,  1885,  in  good  faith,  and  fully  believing  that  he  had 
a  good  title  thereto,  and  wholly  ignorant  of  any  adverse  title 
thereto. 

"  7.  That  while  said  George  Cooper  was  in  possession  of  said 
lots,  to  wit,  in  the  year  1886,  he  built  upon  said  lots  the  dsvell- 
ing-house  described  in  the  complaint,  with  material  and  funds 
wholly  his  own,  and  in  good  faith,  without  notice  of  any  ad- 
verse title,  and  verily  believing  that  he  was  the  owner  in  fee 
of  said  lots,  and  of  the  whole  thereof. 

"  8.  That  on  June  25, 1887,  an  action  was  begun  in  the  circuit 
court  of  the  United  States  for  the  district  of  Oregon,  against 
said  George  Cooper,  by  Angus  McDonald,  heir  at  law  of  said 
A.  C.  McDonald,  in  which  said  action  said  plaintiff,  Angus 
McDonald, 'claimed  to  be  owner  in  fee  of  said  lots  hereinbefore 
mentioned,  and  demanded  possession  of  the  same;  and  said 
United  States  circuit  court,  having  jurisdiction,  did,  in  said 
action,  on  the  twenty-eighth  day  of  November,  1887,  adjudge 
that  said  Angus  McDonald  was  owner  in  fee  of  said  lots,  and 
in  possession  thereof,  and  did,  in  substance  and  effect,  adjudge 
that  said  George  Cooper  had  no  title  to  said  lots,  and  that  the 
decree  of  this  court  in  the  hereinbefore  described  suit  of 
Boeschen  v.  McDonald,  and  the  sheriff's  deed  aforesaid  to  said 
Boeschen,  were  invalid  and  of  no  effect. 

"9.  That  while  said  action  in  said  United  States  circuit 
court  was  pending,  and  two  days  before  said  judgment  therein 
had  been  rendered,  to  wit,  on  the  twenty-sixth  day  of  Novem- 
ber, 1887,  the  said  George  Cooper,  the  defendant  Martin  L. 
Cooper's  intestate-,  being  still  in  possession  of  said  lots,  caused 
said  dwelling  erected  by  him  as  aforesaid  on  said  lots  to  be 
removed  therefrom,  and  had  the  same,  on  the  said  twenty- 
sixth  day  of  November,  1887,  on  the  street  near  said  lots,  and 
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afterwards  removed  the  same,  and  placed  it  upon  another  lot 
belonging  to  said  George  Cooper,  in  the  same  block,  and  that 
in  and  by  said  removal  of  said  house  from  said  lots  no  injury 
was  done  to  the  soil  of  said  lots,  nor  was  there  any  injury  to 
the  inheritance,  and  said  George  Cooper  removed  nothing  from 
said  lots  except  what  he  had  himself  and  with  his  own  means 
placed  thereon. 

•'  10.  That  the  value  of  said  house  at  the  time  of  removal 
was  seven  hundred  dollars  ($700). 

"  11.  That  said  defendant  W.  0.  Allen  did  not  remove,  nor 
aid  or  assist  or  advise  or  encourage  any  other  person  to  re- 
move, said  house;  that  said  Martin  L.  Cooper,  defendant,  did 
employ  men  to  remove  said  house,  and  did  direct  them  in 
regard  to  the  same;  but  that  said  Martin  L.  Cooper,  in  all 
that  he  diti  in  and  about  the  removal  of  said  house,  was  only 
the  agent  for,  and  acted  only  for  and  in  behalf  of,  said  George 
Cooper,  his  intestate." 

As  conclusions  of  law,  the  court  finds,  from  the  foregoing 
facts: — 

"  1.  That  the  plaintiff  is  not  entitled  to  recover  from  any  of 
the  defendants  any  sum  whatever  for  said  house,  or  the  re- 
moval of  the  same. 

"  2.  That  the  defendants  are  entitled  to  judgment  that  they 
go  without  day,  and  recover  their  costs  and  disbursements 
from  the  plaintiff.  E.  D.  Shattuck,  Judge." 

"  SUPPLEMENTAL   FINDINGS. 

"That  said  mortgage  mentioned  in  finding  of  fact  No.  2 
was  not  produced  at  the  trial  of  this  action,  although  due 
notice  was  served  upon  defendant  and  his  attorneys  to  pro- 
duce the  same,  nor  was  its  absence  accounted  for  other  than 
by  the  statement  by  witness  (Moreland)  that  he  had  it  whea 
foreclosure  suit  was  pending,  and  had  looked  for  it  since  this 
action  was  begun,  but  that  it  could  not  be  found,  and  that 
said  mortgage  was  never  recorded  in  the  office  of  the  county 
clerk  of  Multnomah  County,  Oregon. 

"  E.  D.  Shattuck,  Judge." 

1.  It  does  not  affirmatively  appear,  from  the  findings  of  the 
court  below,  for  what  reason  the  United  States  circuit  court 
for  the  district  of  Oregon  adjudged  the  title  to  the  premises 
described  to  be  in  the  heir  of  A.  C.  McDonald,  but  no  doubt 
it  was  on  the  ground  that  the  circuit  court  in  which  the  fore- 
closure proceedings  were  had  failed  to  acquire  jurisdiction 
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over  the  heir  at  law  of  A.  C.  McDonald,  deceased.  Nor  is  it 
material,  in  the  form  in  which  this  record  is  presented.  The 
findings,  in  effect,  show  that  there  was  an  attempted  fore- 
closure, followed  by  a  sale  of  the  property;  that  such  sale 
was  approved  by  the  court,  and  a  proper  deed  executed  to 
Boeschen,  the  plaintiflF  and  mortgagee,  who  became  the  pur- 
chaser at  the  sale,  and  entered  into  the  possession  by  virtue 
of  said  deed.  He  subsequently  sold  his  interest  in  said 
premises,  which  passed  with  the  possession  thereof  by  mesne 
conveyances  to  George  Cooper,  who  erected  the  house  thereon. 
These  conveyances,  if  they  failed  to  pass  title  to  the  lots  de- 
scribed, operated  as  an  assignment  of  Boeschen's  mortgage 
to  the  successive  grantees  named  in  said  several  deeds:  Rob- 
inson V.  Ryan,  25  N.  Y.  320;  Winslow  v.  Clark,  47  N.  Y.  261; 
Miner  v.  Beekman,  50  N.  Y.  337;  Murdock  v.  Chapman,  9  Gray, 
156;  Hinds  v.  Ballou,  44  N.  H.  619;  Smith  v.  Smith,  15  N.  H. 
55;  Lamprey  v.  Mudd,  29  N.  H.  299.  If  the  Boeschen  mort- 
gage was  not  foreclosed,  it  remained  in  full  force  and  unsat- 
isfied, and  by  the  conveyances  set  out  in  the  findings  was 
owned  by  George  Cooper  at  the  time  he  placed  the  erections 
on  the  lots,  and  in  such  case  his  relation  to  the  lots  was  that 
of  a  mortgagee  in  possession. 

I  am  aware  that  it  was  said  by  this  court  in  Roberts  v. 
Sutherlin,  4  Or.  219,  that  a  mortgagee  who  obtains  possession 
of  the  mortgaged  premises  with  the  assent  of  the  mortgagor 
after  default  of  the  latter  may  retain  such  possession  until 
payment  of  the  mortgage  debt.  Such  possession  is  a  good  de- 
fense against  an  action  of  ejectment  brought  by  the  mortga- 
gor, so  long  as  the  mortgage  debt  remains  unpaid.  This  is  a 
correct  statement  of  the  law  as  far  as  it  goes,  but  it  does  not 
go  far  enough.  It  is  true,  Hill's  Code,  section  326,  provides: 
"A  mortgage  of  real  property  shall  not  be  deemed  a  convey- 
ance so  as  to  enable  the  owner  of  the  mortgage  to  recover  pos- 
session of  the  real  property  without  a  foreclosure  and  sale 
according  to  law."  This  provision  of  the  statute  is  copied 
from  the  Revised  Statutes  of  the  state  of  New  York:  2  R.  S.,. 
p.  312,  sec.  57;  but  after  the  enactment  of  this  statute  it  was 
held  in  that  state  that  "if  the  mortgagor,  after  forfeiture, 
entered  into  possession,  either  by  the  consent  of  the  mortgagor 
or  by  means  of  legal  proceedings,  he  may  defend  himself  there,, 
at  least  till  his  debt  is  paid":  Van  Duyne  v.  Thayre,  14  Wend. 
234.  So  it  was  said  in  Phyfe  v.  Riley,  15  Wend.  248;  30  Am. 
Dec.  55:  "Now,  by  the  Revised  Statutes,  the  mortgagee  must 
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complete  his  title  by  other  proceedings  before  he  brings  his 
suit;  but  if  the  mortgagee,  after  forfeiture,  obtains  possession 
in  some  legal  mode  other  than  by  an  action,  why  should  the 
mortgagor,  or  those  claiming  under  him,  recover  the  possession 
from  the  mortgagee  without  paying  the  money  secured  by  it?"- 
Miner  v.  Beekman,  50  N.  Y.  337,  was  a  case  where  the  mort- 
gagee bid  off  the  mortgaged  premises  at  a  void  foreclosure  sale, 
and  entered  into  the  possession  of  the  premises,  and  the  court 
held  if  the  defendants  had  acquired  the  rights  of  the  mortga- 
gee they  could  defend  their  possession  by  virtue  of  the  mort- 
gage. So  Shriver  v.  Shriver,  86  N.  Y.  575,  was  also  a  void 
foreclosure,  by  reason  of  the  owner  of  the  property  not  having 
been  made  a  party  to  the  suit;  and  at  the  attempted  sale  un- 
der the  decree,  a  stranger,  and  not  the  mortgagee,  became  the 
purchaser,  and  entered  into  the  possession,  and  the  court,  by 
Folger,  C.  J.,  said,  distinguishing  the  case  from  Miner  v.  Beek' 
man,  50  N.  Y.  337:  "  The  case  is  supposed  to  be  like  that  of 
Miner  v.  Beekman,  50  N.  Y.  337.  It  is  different  in  an  impor- 
tant particular.  There  the  entry  was  by  the  mortgagee,  who 
was  also  the  purchaser  at  the  sale.  He  thus  became  a  mort- 
gagee in  possession,  and  could  defend  against  the  owner  of  the 
equity  of  redemption,  or  his  representative,  any  action,  except 
one  for  an  accounting  of  the  rents  and  profits,  and  to  redeem." 
And  this  seems  to  be  the  settled  rule  in  New  York:  Casey  v. 
Buttolph,  12  Barb.  637;  St.  John  v.  Bumpstead,  17  Barb.  100; 
Munro  v.  Merchant,  26  Barb.  383;  Winslow  v.  McCall,  32  Barb. 
241;  Randall  v.  Raah,  2  Abb.  Pr.  307;  Jackson  v.  Bowen,  7  Cow. 
13;  Watson  v.  Spence,  20  Wend.  260;  Madison  Ave.  Baptist 
Church  V.  Baptist  Church  in  Oliver  St.,  73  N.  Y.  82;  Trimm  v. 
Marsh,  54  N.  Y.  599;  13  Am.  Rep.  623;  Pell  v.  Ulmar,  18  N.  Y. 
139;  Craft  v.  Merrill,  14  N.  Y.  456.  And  in  such  case  it  seems 
that  an  entry  by  the  mortgagee,  after  condition  broken,  with- 
out actual  force,  is  sufficient.  In  Pell  v.  Ulmar,  18  N.  Y.  139, 
it  is  said:  "  Formerly,  the  mortgagee  could  maintain  eject- 
ment, but  this  is  prohibited  by  the  Revised  Statutes:  2  R.  S., 
p.  312,  sec.  57.  If,  however,  the  mortgagee  obtains  possession 
without  force,  he  is  entitled,  as  well  since  as  before  the  statute, 
to  hold  it  against  the  mortgagor:  Van  Duyne  v.  Thayre,  14 
Wend.  233;  Phyfe  v.  Riley,  15  Wend.  248;  30  Am.  Dec.  55; 
Watson  V.  Spence,  20  Wend.  260;  Fox  v.  Lipe,  24  Wend.  164; 
Olmsted  v.  Elder,  2  Sand.  325,"  On  the  point  under  consid- 
eration, these  authorities  are  fully  approved  by  the  court. 
It  results,  therefore,  that  while  a  mortgagee  is  not  permitted 
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to  maintain  a  possessory  action  to  recover  the  mortgaged  prem- 
ises by  reason  of  the  default  of  the  mortgagor,  still,  if  he  can 
make  a  peaceable  entry  upon  the  mortgaged  premises  after 
condition  broken,  he  may  do  so,  and  may  maintain  such  pos- 
session against  the  mortgagor,  and  every  person  claiming  un- 
der him  subsequent  to  the  mortgage,  subject  to  be  defeated 
only  by  the  payment  of  his  debt.  This  view  of  the  law  in  no 
manner  interferes  with  the  just  rights  of  the  mortgagor,  and 
at  the  same  time  it  does  not  sacrifice  the  interest  of  the  mort- 
gagee to  the  merest  technicalities  of  the  law,  which  have  some- 
times been  permitted  to  prevail,  and  the  mortgagee  turned  out 
of  possession,  stripped  both  of  the  property  and  his  mortgage 
debt  as  well. 

2.  Having  reached  the  conclusion  that  George  Cooper,  at  the 
time  of  the  removal  of  the  house  mentioned  in  the  pleadings, 
was  a  mortgagee  in  possession,  he  is  not  to  be  treated  as  a 
mere  stranger  would  be,  who  went  upon  the  land  of  another 
and  placed  improvements  there  without  the  consent  of  the 
owner.  The  rights  of  a  mortgagee  in  possession  who  had 
placed  improvements  on  the  mortgaged  premises  came  di- 
rectly before  the  court  in  Taylor  v.  Townsend,  8  Mass.  411,  5 
Am.  Dec.  107,  where  it  was  held  that  a  mortgagee,  after  a  re- 
covery on  a  bill  in  equity  by  the  mortgagor  to  redeem,  and 
before  possession  taken  under  the  judgment,  may  lawfully 
take  down  and  carry  away  any  buildings  erected  by  him  on 
the  land  mortgaged,  the  materials  of  which  were  his  own,  and 
not  so  connected  with  the  soil  that  they  cannot  be  removed 
without  prejudice  to  it.  And  Ewell  on  Fixtures,  287,  says,  in 
reference  to  this  case,  that  the  same  rule  was  here  apparently 
applied  as  in  the  relation  of  landlord  and  tenant,  and  to  this 
we  see  no  objection.  This  party  owned  the  materials  used  in 
the  construction  of  that  house.  He  did  not  intend  to  part  with 
their  ownership.  He  acted  in  good  faith  in  placing  them  on 
another's  land  while  he  was  in  the  lawful  possession  under  the 
belief  that  he  owned  the  same,  and  upon  the  discovery  of  his 
mistake,  removed  his  structure  from  the  land  without  injury 
to  it,  and  before  he  was  ousted.  I  confess  it  is  difficult  to  see 
the  justice  of  a  rule  of  law  that  could  by  mere  construction 
thus  take  one  man's  property  and  give  it  to  another,  or,  what 
seems  still  more  repugnant  to  every  sense  of  right,  to  compel 
a  party  to  pay  for  his  own  property.  But  there  is  authority 
for  carrying  the  principle  of  the  right  to  remove  even  further. 
In  Tyler  v.  Decker^  10  Cal.  435,  D.  purchased  a  lot  of  land  at 
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sheriff's  sale  on  execution,  and  entered  into  possession,  and 
erected  certain  buildings  thereon,  and  afterwards  removed  the 
buildings.  On  the  same  day  the  buildings  were  removed, 
the  defendants  in  the  execution  sold  the  premises  to  T.,  and  a 
day  or  two  afterwards  T.  redeemed  the  lot  from  the  sale,  and 
then  brought  suit  against  D.  to  recover  the  value  of  the  build- 
ings. Held,  that  as  there  was  no  evidence  that  the  buildings 
were  attached  to  the  soil,  T.  could  not  recover.  Little  v.  Will- 
ford,  31  Minn.  173,  is  a  case  where  a  party  made  a  deed  of  cer- 
tain lands  to  "  the  trustees  of  the  Methodist  Episcopal  Church 
for  Elgin  circuit,"  for  a  church  building,  upon  which  a  build- 
ing was  erected,  and  the  title  failing  because  no  grantees  were 
named  in  the  deed,  it  was  held  the  building  was  properly  re- 
movable. So  in  Wickliffe  v.  Clay,  1  Dana,  585,  it  was  decided 
that  where  one  was  in  possession  of  land  held  bona  fide  as  his 
own,  and  had  erected  buildings  thereon,  he  (or  those  claiming 
under  him)  might  remove  them  without  incurring  any  respon- 
sibility to  the  owner  of  the  paramount  title. 

It  was  argued  by  counsel  for  the  appellant  that  while  it 
might  be  true  that  George  Cooper  would  in  equity  have  been 
entitled  to  claim  compensation  for  the  house  placed  on  the 
land,  or  possibly  to  have  been  entitled  to  retain  the  possession 
of  the  property  until  he  had  been  paid  for  his  improvements, 
as  in  Hatcher  v.  Briggs,  6  Or.  31,  the  right  is  purely  equitable 
in  its  nature,  and  must  be  sought  in  that  form  only.  If  George 
Cooper's  heirs  or  legal  representative  were  seeking  compensa- 
tion for  betterments  placed  upon  another's  lands  by  him  in  his 
lifetime,  no  doubt  appellant's  contention  might  be  sustained. 
If  the  improvements  were  of  such  a  nature  that  they  were  not 
removable,  such  as  grubbing,  clearing  land,  and  the  like,  as  in 
Hatcher  v.  Briggs,  6  Or.  31,  then  the  only  remedy  open  to  him 
would  be  in  equity,  where  complete  relief  would  be  adminis- 
tered on  equitable  principles;  but  when  he  has  simply  placed 
his  own  chattels  on  such  lands  under  the  honest  belief  that  he 
owned  such  lands,  £tnd  had  reason  so  to  believe,  and  acted  in 
good  faith  in  the  matter,  and  upon  the  discovery  of  the  true 
status  of  the  title  he  removes  such  chattels,  though  they  have 
been  erected  into  a  house,  it  is  not  perceived  that  he  has  in 
any  manner  injured  the  plaintiff,  or  that  equity  could  be  suc- 
cessfully invoked  in  such  case.  There  is  no  occasion  for  the 
interposition  of  equity,  for  the  reason  that  such  party  has  exer- 
cised the  right  to  remove  his  chattel,  and  he  has  no  cause  ot 
suit  against  the  owner  of  the  land. 
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These  conclusions  lead  to  an  aflfirmance  of  the  judgment  of 
the  court  below,  and  it  is  so  ordered. 

Mortgage  —  Rights  of  Mortgagke  in  Possession  after  Default. — 
A  mortgagee  ia  possession  after  forteiture  may  retain  such  possession  as 
against  the  mortgagor,  and  defend  the  same  in  an  action  of  ejectment  by  th« 
mortgagor:  Note  to  Phyfe  v.  miey,  30  Am.  Dec.  60.  A  mortgagee  in  lawful 
possession  cannot  be  ousted  by  one  claiming  under  the  mortgagor  until  the 
mortgage  is  satisfied:  Jiosse  v.  Johnson,  73  Tex.  60S. 


MoAKLEE  V,  Willamette  Yalley  Eailway  Co. 

[18  Oregon,  189.] 

Nbgligenck.  —  A  Passenger's  Resting  his  Arm  on  the  Window-sill  of 
the  open  window  of  a  car,  with  his  elbow  slightly  projecting  outside,  is 
not  negligence  per  se,  irrespective  of  the  fact  whether  an  injury  to  him 
occurred  to  the  exposed  part  of  the  arm,  or  not. 

Negligence  is  Generally  a  Question  of  Fact  to  be  decided  upon  all 
circumstances,  and  the  court  ought  not  to  declare  it,  as  matter  of  law, 
unless  there  is  a  plain  act  of  carelessness  upon  the  part  of  the  plain- 
tiflf  contributing  to  his  injury. 

Negligence,  when  Question  of  Fact.  — Where  a  passenger  riding  with  his 
arm  resting  on  the  window-sill  of  an  open  window  of  a  car,  with  his  hand 
inside,  but  his  elbow  extending  a  few  inches  outside  the  window,  is  struck 
by  a  stick  of  cord-wood  falling  from  a  pile  near  the  track,  through  the  win- 
dow, upon  the  palm  of  his  hand,  or  near  it,  so  as  to  catch  in  the  mouth  of 
his  coat-sleeve,  and  jam  his  arm  backward,  breaking  it,  and  badly  lacerat- 
ing his  hand  and  arm,  the  facts  are  not  such  as  will  authorize  the  court 
in  declaring  the  act  of  the  passenger  to  be  negligence  pei-  se,  and  order- 
ing a  nonsuit.  The  question  of  contributory  negligence  on  the  part  of 
the  passenger  should  be  left  to  the  jury. 

C.  H.  Carey,  and  MitcJiell  and  Tanner,  for  the  appellant. 
C.  J.  McDougall,  for  the  respondent. 

Lord,  J.  This  is  an  action  brought  by  the  plaintiff  to  re- 
cover damages  for  an  injury  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  while  he  was  a  passenger  on 
one  of  its  trains.  By  his  answer,  the  defendant  denied  the 
negligence  alleged,  and  averred  that  the  negligence  of  the 
plaintiff  contributed  to  his  injury.  To  this  the  plaintiff  filed 
his  reply,  and  issue  being  thus  joined,  the  trial  was  proceeded 
with  until  the  plaintiff  rested  his  case,  when  the  defendant, 
by  his  counsel,  moved  for  a  judgment  of  nonsuit,  upon  the 
ground  that  the  evidence  showed  that  the  plaintiff  was  guilty 
of  contributory  negligence,  which  the  court  allowed,  and  from 
which  the  present  appeal  is  taken.     Explanatorily,  it  may 
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be  said  that  the  evidence  showed  that  large  piles  of  wood  were 
corded,  at  places  along  the  track,  about  one  foot  or  a  foot  and 
a  half  from  the  cars,  and  so  high  that  passengers  often  could 
not  see  out  on  account  of  it;  that  from  one  of  these  piles  some 
of  the  sticks  fell  upon  the  cars,  and  through  the  window  at 
which  the  plaintiff  was  sitting,  with  bis  arm  resting  on  the 
window-sill,  causing  the  injury  complained  of.  As  relevant  to 
the  point  upon  which  this  case  must  be  determined,  it  is  neces- 
sary to  understand  how  the  injury  occurred.  Mr.  O'Leary,  a 
witness  for  the  plaintiff,  testified:  "It  hit  him  in  the  palm  of 
the  hand;  that  is  where  the  wood  hit  him.  It  was  not  on  the 
elbow.  The  elbow  went  up  against  the  jamb  of  the  window, 
and  that  is  what  hurt  his  elbow.  Q.  How  was  his  hand?  A. 
Probably  a  few  inches  out  of  the  window.  The  force  of  the 
stick  and  the  car  going,  of  course,  hurt  his  elbow;  that  is  what 
done  it."  On  cross-examination,  after  testifying  that  the 
stick  came  through  the  open  window,  in  reply  to  the  question 
that  the  stick  struck  him  "  when  his  hand  was  outside,"  he 
says:  "His  hand  was  inside.  It  was  the  wood  that  hit  his 
hand;  it  did  not  hit  his  elbow.  Q.  It  pressed  his  hand  back 
this  way?  A.  Pressed  it  back  against  the  window,  and  that  is 
what  hurt  it,  —  hand  inside  the  window.  Q.  Elbow  outside? 
A.  Yes,  sir;  I  think  so.  Q.  How  far  did  the  elbow  extend 
outside?     A.  May  be  a  few  inches;  I  don't  know." 

It  will  be  noted  that  this  witness  first  stated  that  the  plain- 
tiff's hand  was  "  probably  a  few  inches  out  of  the  window," 
but  on  his  cross-examination  testifies  that  it  "  was  inside  the 
window,"  and  that  the  "  elbow  was  outside  "  of  the  window  a 
few  inches.  Looking  at  the  whole  of  the  evidence,  and  the 
manner  in  which  he  says  the  injury  occurred,  it  was  probably 
the  elbow  to  which  he  referred;  and  this,  too,  is  consistent 
with  the  testimony  of  the  plaintiff,  who  succeeded  him  as  a 
witness.  After  some  preliminary  matters,  the  plaintiff  testi- 
fied: "Q.  Now,  you  may  state  whether  or  not  any  part  of 
your  arm  was  projecting  outside  of  the  car.  A.  No,  sir;  it 
was  right  on  the  window-sill.  Q.  You  say  that  this  falling 
stick  of  wood  caught  in  your  coat,  and  jerked  your  hand  out. 
A.  Sitting  just  like  here  [explaining  by  reference  to  witness- 
box];  stick  struck  just  here  [referring  to  the  mouth  of  his 
coat-sleeve],  and  pulled  it  out,"  etc.  "I  was  this  way;  train 
going  this  way;  arm  on  the  window  right  here.  The  first 
thing  I  knew,  a  piece  of  wood,  coming  in,  grabbed  my  coat- 
sleeve   in   the   mouth  of  it,  something   like  here,  and  just 
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pulled  my  arm  out,  and  got  jammed  backwards,"  etc.  "  Q. 
Your  arm  was  resting  on  the  window?  A.  Resting  on  the  win- 
dow. [Evidently  means  resting  on  the  window-sill.]  Q.  Was 
your  elbow  out  three  or  four  inches?  A.  Two  or  three  inches, 
—  may  be  four  inches.  Q.  Caught  in  the  palm?  A.  No,  sir; 
in  the  coat-sleeve,  and  pulled  right  out." 

It  will  be  observed  that  both  witnesses  agree  that  the  hand 
was  inside  and  that  the  elbow  was  outside  of  the  window; 
that  the  stick  of  wood  which  did  the  injury  came  though  the 
open  window,  and,  one  says,  struck  the  palm  of  his  hand,  and 
the  other,  caught  in  the  mouth  of  his  coat-sleeve;  but  both 
agree  that  the  stick  did  not  hit  the  elbow,  and  as  to  the  man- 
ner it  operated  in  jamming  the  arm  backwards  and  producing 
the  injury.  The  plaintiff's  testimony  is,  that  his  arm  was 
resting  on  the  window-sill,  but  that  no  part  of  his  arm  was 
outside  of  the  car,  although  he  admitted  it  was  outside  of  the 
window.  This  must  be  based  on  the  idea  that  the  window-sill 
slightly  extended  beyond  the  exterior  surface  of  the  car.  The 
truth  is,  it  is  generally  difficult  to  reconcile  the  testimony  in 
cases  of  this  character,  and  reach  a  state  of  facts  not  disputed 
and  beyond  the  reach  of  controversy.  At  any  rate,  in  our 
judgment,  the  evidence  submitted  by  the  plaintiff  tended  sub- 
stantially to  establish  this  state  of  facts:  That  the  plaintiff, 
while  riding  as  a  passenger  on  one  of  the  defendant's  trains, 
rested  his  arm  on  the  window-sill  of  an  open  window,  with 
his  hand  inside,  but  his  elbow  extending  a  few  inches  outside 
of  the  window;  that  alongside  of  the  track  a  great  quantity 
of  cord-wood  was  piled,  at  places  so  high  as  to  obscure  a  view 
from  the  window  of  the  cars,  and  at  a  distance  of  a  foot  or  a 
foot  and  a  half  from  the  cars;  that  while  thus  riding  some  of 
the  sticks  of  cord-wood  fell  from  the  pile,  and  against  the  cars, 
and  through  the  window,  upon  his  palm,  or  caught  in  the 
mouth  of  his  coat-sleeve  near  the  palm,  and  jammed  his  arm 
backward,  breaking  it,  and  badly  lacerating  his  arm  and 
hand.  As  here  used,  when  it  is  said  that  the  elbow  was 
outside  of  the  window,  it  is  meant  that  it  was  outside  of  the 
surface  of  the  window,  and  exposed  to  injuries  from  external 
objects.  It  was  so  treated  at  the  argument,  and  it  will  be  so 
considered  by  us. 

The  inquiry,  then,  presented  by  this  record  is:  Do  the  facts 
show  such  an  act  of  contributory  negligence  on  the  part  of  the 
plaintiff  as  will  prevent  a  recovery,  and  make  it  the  duty  of 
the  court  to  so  declare  as  a  matter  of  law,  notwithstanding 
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the  negligence  of  the  defendant  in  permitting  the  wood  to  be 
so  carelessly  piled  near  the  track  of  the  passing  train?  "Con- 
tributory negligence "  is  defined  to  be  "  a  want  of  ordinary 
care  upon  the  part  of  the  person  injured,  by  the  actionable  neg- 
ligence of  another,  combining  and  concurring  with  that  neg- 
ligence, and  contributing  to  the  injury  as  a  proximate  cause 
thereof,  without  which  the  injury  would  not  have  occurred  ": 
4  Am.  &  Eng.  Ency.  of  Law,  17.  The  law  will  not  permit  a 
recovery  where  the  plaintiff,  by  his  own  negligence,  has  con- 
tributed to  produce  the  injury  from  which  he  has  suffered. 
"  And  it  matters  not,"  said  Mr.  Justice  Field,  "  whether  that 
contribution  consists  in  his  participation  in  the  direct  cause  of 
the  injury,  or  in  his  omission  of  duties  which,  if  performed, 
would  have  prevented  it.  If  his  fault,  whether  of  omission  or 
commission,  has  been  the  proximate  cause  of  the  injury,  he  is 
without  remedy  against  one  also  in  the  wrong."  And  he  adds, 
that  "  it  would  seem  that  the  converse  of  this  doctrine  should 
be  accepted  as  sound;  that  when  one  has  been  injured  by  the 
wrongful  act  of  another,  to  which  he  has  in  no  respect  contrib- 
uted, he  should  be  entitled  to  compensation  in  damages  from 
the  wrong-doer":  Little  v.  HacJcett,  116  U.  S.  3"1. 

To  have  adjuded  the  plaintiff  guilty  of  contributory  negli- 
gence, upon  the  facts,  the  court  must  have  found  that  there 
was  want  of  ordinary  care  on  his  part,  and  a  proximate  con- 
nection between  such  want  of  ordinary  care  and  the  injury 
complained  of.  Our  case,  then,  is  thus  put  by  Mr.  Beach:  "  1. 
Did  the  plaintiff  exercise  ordinary  care,  under  the  circum- 
stances? 2.  Was  there  a  proximate  connection  between  his 
act  or  omission  and  the  hurt  he  complains  of?"  Beach  on 
Contributory  Negligence,  sec.  3,  p.  7.  If  these  two  questions 
be  answered  in  the  affirmative,  the  two  elements  concur  which 
constitute  contributory  negligence,  and,  in  the  sense  of  the 
law,  the  plaintiff  is  responsible  for  his  own  wrong,  and  is  pre- 
cluded from  a  recovery. 

The  facts  show  that  plaintiff's  elbow  was  slightly  extended 
outside  of  the  window,  but  that  the  other  portion  of  his  arm 
and  hand  was  inside  of  the  window.  The  elbow  was  not  hit, 
but  a  stick  of  wood,  falling  through  the  open  window  at  which 
he  sat,  and  upon  the  sill  on  which  hia  arm  rested,  struck  the 
part  of  the  arm  inside  of  the  window,  and  caught  in  the  mouth 
of  the  coat-sleeve,  which,  with  the  motion  of  the  train,  jammed 
the  arm  backward  against  the  frame  of  the  window,  and  pro- 
duced the  injury  complained  of.     Now,  it  will  be  noted,  —  1, 
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That  although  the  elbow  was  outside  of  the  window,  it  was 
not  hit,  and  the  injury  did  not  arise  as  the  direct  consequences 
of  the  exposed  condition  of  the  elbow  to  external  objects  with 
which  it  might  come  in  contact  by  reason  thereof;  and  2. 
That  the  hand  and  part  of  the  arm  which  were  struck  with 
the  stick  were  within  the  window.  The  facts  concede  that  an 
injury  would  be  likely  to  happen  if  the  elbow  had  not  been 
exposed,  while  the  arm  continued  to  rest  upon  the  window- 
eill  in  the  same  relative  position.  By  merely  changing  the 
angle  of  the  inclination  of  the  arm,  so  that  the  elbow  would 
not  be  exposed,  leaving  the  arm  otherwise  in  the  same  relative 
position,  a  similar  injury  would  have  likely  happened  or  re* 
suited,  upon  the  facts.  But  in  neither  case,  whether  the 
elbow  was  inside  or  outside  of  the  window,  is  the  injury  occa- 
sioned by  or  the  result  of  its  contact  with  external  objects. 
Yet  this  judgment  punishes  the  plaintiff  with  the  same  con- 
sequences as  if  the  injury  resulted  from  exposing  the  arm  out- 
side of  the  window  to  contact  with  external  objects.  In  that 
view,  it  makes  no  difference  whether  the  arm  or  elbow  is  inside 
or  outside  of  the  window  when  the  injury  occurred,  — the  same 
legal  consequences  ensue;  but  this  cannot  be,  unless  it  be  a 
negligent  act  to  rest  the  arm  on  the  window-sill  of  the  car, 
irrespective  of  the  fact  whether  the  injury  occurred  to  the 
exposed  part  of  the  arm  or  not. 

The  counsel  for  the  defendant  insists  that  the  plaintiff,  by 
exposing  his  elbow  two  or  three  inches  out  of  the  window,  con- 
tributed to  produce  the  injury  of  which  he  complains,  and 
that  without  which  he  would  not  have  been  injured.  He 
places  the  injury  upon  the  same  footing  as  if  it  had  occurred 
in  consequence  of  the  elbow  being  struck  by  reason  of  its  ex- 
posure to  passing  objects  external  to  the  car,  and,  as  a  conse- 
quence, asserts  that  the  conduct  of  the  plaintiff  was  negligence 
in  se,  and  as  such,  that  it  was  the  undoubted  duty  of  the  trial 
court  to  grant  the  nonsuit.  In  support  of  this  position  he 
cites  Pittsburg  etc.  R.  R.  Co.  v.  McChirg,  56  Pa.  St.  294;  Pitts- 
burg etc.  R.  R.  Co.  V.  Andrews,  39  Md.  329;  17  Am.  Rep.  568; 
Indianapolis  etc.  R.  R.  Co.  v.  Rutherford,  29  Ind.  82;  92  Am.  Dec. 
336;  Todd  v.  Old  Colony  etc.  R.  R.  Co.,  3  Allen,  18;  80  Am. 
Dec.  49;  Dun  v.  Seaboard  etc.  R.  R.  Co.,  78  Va.  645;  49  Am. 
Rep.  388;  Louisville  etc.  R.  R.  Co.  v.  Sickings,  5  Bush,  1;  96 
Am.  Dec.  320.  It  will  be  best  to  ascertain  the  facts  upon 
which  the  law  is  predicated  in  these  cases,  to  understand  the 
reason  of  it  and  the  principle  applied.     In  Pittsburg  etc.  R.  R. 
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Co.  V.  McClurg,  56  Pa.  St.  294,  the  plaintiff  was  injured  "  while 
a  passenger  in  the  cars  of  the  defendant,  by  reason  of  the  pro- 
trusion of  his  elbow  beyond  the  sill  of  the  car-window  next  to 
which  he  sat  during  the  journey,  or  part  of  it,  coming  in  con- 
tact with  a  car  standing  on  a  switch  on  the  defendant's  road." 
In  Todd  V.  Old  Colony  etc.  R.  R.  Co.,  3  Allen,  18,  80  Am.  Dec. 
49,  the  court  say  that  "  the  only  error  in  the  instructions  of  the 
court  related  to  that  part  of  the  case  which  involved  an  in- 
quiry into  the  position  of  the  plaintiff 's  arm  at  the  time  of  the 
accident.  If  he  was  then  riding  in  the  car  with  his  elbow  or 
arm  projecting  out  of  the  window,  by  reason  of  which  he  sus- 
tained an  injury,  he  was  guilty  of  a  want  of  due  care,  which  would 
prevent  him  from  maintaining  his  action."  In  Indianapolis 
etc.  R.  R.  Co.  V.  Rutherford,  29  Ind.  83,  "  the  evidence  showed," 
says  the  court,  "  that  the  injury  received  was  a  broken  arm, 
and  that  at  the  time  of  the  accident  the  plaintiff's  arm  was 
projecting  out  of  the  window  of  the  coach  in  which  he  rode,  in 
consequence  of  which  it  came  in  contact  with  some  object  out- 
side, probably  a  timber  frame  supporting  a  water-tank."  In 
Pittsburg  etc.  R.  R.  Co.  v.  Andrews,  39  Md.  342,  the  court  say: 
"  It  is  admitted  his  arm  at  the  time  was  out  of  the  window," 
and  that  "it  is  perfectly  clear  he  would  have  received  no  in- 
jury if  his  arm  had  not  been  in  this  position."  Without  fur- 
reference,  it  is  enough  to  say  that  the  plain  result  of  these 
cases  is,  that  if  a  passenger  is  riding  in  a  car,  with  his  elbow 
or  arm  projecting  out  of  the  window,  by  reason  of  which  he 
sustained  an  injury,  it  is  such  a  clear  act  of  contributory  neg- 
ligence on  his  part  as  will  prevent  a  recovery,  and  make  it 
the  duty  of  the  court  to  so  declare,  as  a  matter  of  law,  not- 
withstanding the  negligence  of  the  defendant  in  permitting 
obstacles  to  be  placed  too  near  the  track  of  the  passing  train. 
But  why  is  it  contributory  negligence,  within  the  reason  of 
these  cases?  The  answer  is,  because,  in  projecting  his  elbow 
or  arm  out  of  the  window,  he  was  bound  to  know,  as  a  reason- 
able man,  in  the  exercise  of  ordinary  care  and  foresight,  that 
there  was  liability  to  injury  from  the  exposed  condition  of 
the  arm  coming  in  contact  with  some  external  obstacle  or 
force.  He  ought  to  know,  to  expose  his  arm  or  elbow  under 
the  surrounding  circumstances,  that  it  was  dangerous,  and 
liable  to  result  in  injury  to  it,  because  a  prudent  man  might 
well  foresee  the  possibility  of  such  an  occurrence;  and  if  he 
do  not  avoid  it  by  the  exercise  of  such  reasonable  foresight,  he 
may  justly  be  held  to  have  taken  upon  himself  the  risk  of  such 
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a  peril.  It  is  therefore  considered  in  these  cases  to  be  a  want 
of  ordinary  care  for  a  passenger  riding  in  a  car  to  protrude  his 
arm  or  elbow  out  of  the  window,  and  if  he  does,  and  is  injured 
by  reason  thereof,  it  results,  as  a  consequence,  that  his  own 
want  of  ordinary  care  has  contributed  directly  to  produce  such 
injury  as  the  proximate  cause  thereof.  But  how  is  this  to 
apply  to  the  facts  in  the  case  at  bar?  It  was  not  the  elbow  of 
the  plaintiff,  or  any  part  of  his  arm,  that  was  exposed  to  injury 
from  outside  obstacles,  that  caused  the  injury.  His  elbow,  or 
the  part  of  the  arm  outside  of  the  window,  was  not  hit.  The 
stick  of  wood  struck  the  palm  of  his  hand,  or  so  near  it  as  to 
catch  in  the  mouth  of  his  coat-sleeve,  which  was  inside  of  the 
window,  and  not  exposed  to  external  objects,  unless  they  came 
inside  of  the  window,  as  the  evidence  here  shows.  The  cases 
referred  to  and  relied  upon  by  counsel  proceed  upon  the  hy- 
pothesis that  the  injury  occurred  because  the  elbow  or  arm 
which  was  exposed  out  of  the  window  came  in  contact  with 
some  external  obstacle  or  force  and  produced  the  injury.  In 
the  strongest  of  these  cases,  Pittsburg  etc.  R.  R.  Co.  v.  McClurg^ 
and  often  cited,  Thompson,  C.  J.,  said:  "If  he  allow  it  [arm]  to 
protrude  out,  and  is  injured,  is  this  due  care?"  which  Bigelow, 
C.  J.,  had  previously  answered  in  Todd  v.  Old  Colony  etc.  R.  R. 
Co.,  3  Allen,  18,  80  Am.  Dec.  49,  saying:  "If  he  was  riding  in 
the  car  with  his  elbow  or  arm  projecting  out  of  the  widow,  by 
reason  of  which  he  sustained  an  injury,  he  was  guilty  of  a  want 
of  due  care."  The  due  care  here  required  to  be  exercised  is,  not 
to  expose  the  arm  out  of  the  window,  as  there  is  liability  that 
it  may  come  in  contact  with  outside  obstacles.  It  is  based  on 
the  idea  that  when  an  arm  is  thus  exposed  the  injury  which 
may  result  may  be  foreseen,  and  avoided  by  the  exercise  of  or- 
dinary circumspection.  It  has  no  reference  to  risks  or  injuries 
which,  according  to  common  experience,  and  in  the  exercise 
of  reasonable  care  and  foresight,  could  not  have  been  antici- 
pated, or  their  consequences  avoided.  "We  are  not  to  link 
together,"  said  Agnew,  J.,  "as  cause  and  effect,  events  having 
no  probable  connection  in  the  mind,  and  which  could  not,  by 
prudent  circumspection  and  ordinary  thoughtfulness,  be  fore- 
seen as  likely  to  happen  in  consequence  of  the  act  in  which  we 
are  engaged.  It  may  be  true  that  the  injury  would  not  have 
occurred  without  the  concurrence  of  one  act  with  the  event 
which  immediately  caused  the  injury;  but  we  are  not  justly 
called  to  suffer  for  it,  unless  the  other  event  was  the  effect  of 
an  act,  or  was  within  the  probable  range  of  ordinary  circum- 
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spection  when  engaged  in  the  act":  Fairbanks  v.  Kerr^  70  Pa. 
St.  86;  10  Am.  Rep.  664.  Sitting,  as  he  was,  with  his  arm 
resting  on  the  window-sill,  and  his  elbow  projecting  out, 
especially  in  view  of  the  fact  that  a  similar  injury  would  have 
probably  occurred  whether  the  elbow  was  inside  or  outside  of 
the  window,  was  it  within  the  range  of  ordinary  circumspection 
and  foresight  to  have  anticipated,  as  likely  to  happen,  the 
event  which  occurred,  and  produced  his  injury, — to  have  an- 
ticipated that  a  stick  of  wood  should  fall  through  the  open 
window,  and  inside  of  it,  and  strike  his  palm,  or  so  near  it  as 
to  produce  the  injury  admitted,  in  consequence  of  the  act  in 
which  he  was  engaged?  Under  the  circumstances  of  this  case, 
are  we  authorized  to  say,  as  a  matter  of  law,  that  by  the  exer- 
cise of  ordinary  care  and  prudence  he  could  have  foreseen  that 
there  was  liability  to  injury  in  the  way  in  which  it  occurred, 
as  the  consequence  of  his  act? 

Be  it  remembered  that  the  injury  did  not  arise  because  the 
elbow  projected,  but  because  the  stick  struck  the  palm  or 
wrist  inside  of  the  window,  where  it  had  a  right  to  be,  and 
worked  its  injury,  and  the  case,  upon  its  facts,  would  seem  to 
stand  precisely  as  if  the  arm  rested  on  the  window-sill  entirely 
within  the  car.  The  law  is  well  established  that  this  cannot 
be  declared  to  be  negligence  in  se.  In  Farlow  v.  Kelly ,  108 
U.  S.  208,  it  was  held  that  it  was  not  contributory  negligence 
for  a  passenger  to  rest  his  arm  upon  the  window-sill  of  a  car 
in  which  he  was  riding,  without  allowing  it  to  project.  Such 
an  act  creates  no  presumption  of  negligence,  and  cannot  be 
declared  negligence  in  law:  Breen  v.  New  York  etc.  R.  R.  Co., 
109  N.  Y.  297;  4  Am.  St.  Rep.  450;  Winters  v.  Hannibal  etc. 
R.  R.  Co.y  39  Mo.  470.  The  inception  of  the  injury  being 
inside  of  the  window,  it  was  not  caused  by  any  exposure  of 
the  arm  outside  of  it,  and  can  we  say,  logically  or  judicially, 
that  the  act  of  the  defendant  contributed  to  produce  it?  It 
would  seem,  as  to  the  facts  upon  which  that  injury  was  pre- 
dicated, that  he  stood  without  fault;  for  although  the  plain- 
tiff may  have  been  negligent  in  allowing  his  elbow  slightly  to 
extend  outside  of  the  window,  yet  if  that  did  not  cause  the 
injury,  and  the  result  was  the  same  as  though  he  exercised 
the  care  required,  and  kept  his  arm  inside,  then  such  want  of 
care,  as  was  said  in  Walker  v.  Westfield,  39  Vt.  246,  did  not 
contribute  to  produce  such  injury,  and  it  is  the  same  as  though 
he  was  without  fault. 

As  the  injury  occurred,  then,  the  plaintiff  was  under  no 
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legal  obligation  to  assume  or  anticipate  that  sticks  or  a  stick 
of  falling  cord-wood  would  be  projected  inside  of  the  window, 
and  cause  the  accident  where  it  happened.  To  have  his  hand 
and  wrist  where  they  were,  and  where  the  stick  struck  them, 
was  where  they  had  a  right  lawfully  to  be,  and  raised  no  pre- 
sumption of  negligence  in  law.  If  such  is  the  case,  however 
strict  the  rule  of  contributory  negligence  may  be  enforced,  can 
we  declare  that  the  negligence  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury?  or  in  other  words,  that  his  want  of 
ordinary  care  contributed  directly  to  the  injury?  It  is  enough 
to  say,  when  the  arm  is  exposed,  and  the  injury  occurred  on 
that  account,  when  the  facts  are  admitted,  that  it  is  negli- 
gence in  law.  Negligence  is  generally  a  question  of  fact,  to 
be  decided  by  the  jury  upon  all  the  facts  and  circumstances, 
and  the  court  ought  not  to  declare  it  as  a  matter  of  law,  unless 
there  is  such  a  plain  act  of  carelessness  upon  the  part  of  the 
plaintiff  contributing  to  his  injury  as  makes  that  a  duty. 
The  rule,  as  it  is  established  by  the  weight  of  authority,  has 
not  always  met  with  entire  approval,  and  is  sufficiently  strict 
and  arbitrary,  without  extending  the  domain  of  its  operations. 
In  Spencer  v.  Milwaukee  etc.  R.  R.  Co.,  17  Wis.  487,  84  Am.  Dec. 
758,  the  opposite  view  is  ably  and  forcibly  presented  by  a 
vigor  and  fitness  of  reasoning  which  it  is  difficult  to  answer. 
The  truth  is,  that  it  is  an  every-day  occurrence  for  passengers 
to  ride  with  their  elbow  on  the  sill,  slightly  extending  out  of 
the  window,  though  not,  perhaps,  outside  of  the  sill.  We  all 
know  in  warm  weather,  when  the  windows  are  up,  it  is  the 
constant  and  ordinary  habit  of  passengers  of  all  classes  and 
all  degrees  of  intelligence  to  so  ride;  and,  judged  in  the  light 
of  our  general  knowledge  and  experience,  it  would  be  difficult 
to  condemn  such  conduct  as  an  act  so  plainly  and  palpably 
careless  as  to  require  the  court  to  declare  it  negligence  as  a 
matter  of  law.  If  the  rule  is  to  obtain  as  decided  by  the 
weight  of  authority,  let  it  continue  to  be  confined  in  its  opera- 
tions to  injuries  which  result  from  exposing  the  arm  to  out- 
side obstacles,  but  let  it  not  be  extended  to  those  where  the 
facts  are  complicated,  and  the  injury,  although  the  elbow  was 
slightly  out  of  the  window,  did  not  arise  from  that  fact,  or 
if  it  had  been  inside,  the  arm  otherwise  preserving  its  relative 
position,  a  like  injury  would  probably  have  happened.  In 
cases  of  the  first  sort,  it  may  be  conceded,  when  the  facts  stand 
confessed  or  admitted,  that  the  court  may  declare  the  act 
negligence  as  a  matter  of  law;  non  constat  that  it  can  upon 
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the  facts  here.  In  cases  of  this  sort,  where  the  facts  are  com- 
plicated and  debatable,  where  men  of  ordinary  discretion  and 
prudence  might  diiTer  as  to  the  inferences  to  be  drawn  from 
them  in  determining  the  character  of  the  act,  it  is  safer  and 
better  to  submit  them  to  the  jury,  in  connection  with  all  its 
attendant  circumstances,  whom  the  law  assumes  to  be  best 
qualified  to  dispose  of  them,  under  proper  instructions  from 
the  court,  than  that  the  court  itself  should  decide  them,  as  a 
question  of  law,  by  allowing  a  nonsuit.  Before  the  court  can 
do  this,  and  cut  off  the  plaintiff's  right  to  submit  his  case  to 
the  jury,  the  inferences  from  the  proof  ought  to  be  certain  and 
incontrovertible,  freeing  the  mind  from  all  doubt  or  hesita- 
tion; for  it  must  always  be  borne  in  mind  that  it  is  generally 
for  the  jury  to  determine  whether  the  defendant  was  negligent, 
or  the  plaintiff  was  contributorily  negligent,  which,  as  Dr. 
Wharton  has  aptly  said,  is  seldom  the  "subject  of  direct 
proof,  but  an  inference  from  facts  put  in  evidence." 

The  judgment  must  be  reversed,  and  the  nonsuit  set  aside. 

Neoliqencb  is  Ordinarily  a  Question  of  Fact  for  the  jury  to  deter- 
mine; and  the  court  cannot  properly  pronounce  certain  facts  to  constitute 
negligence,  unless  no  other  inference  may  be  fairly  drawn  from  the  testi- 
mony: Teihermo  v.  St.  Joseph  etc.  R'y  Co.,  98  Mo.  74;  14  Am.  St  Rep.  617, 
and  note. 

'Carriers  —  Negligence  of  Fassenqeb  —  Riding  with  Arm  out  of 
"Car-window.  —  Generally,  one  riding  in  a  railroad  car  with  his  arm  or  elbow 
out  of  the  car- window  is  guilty  of  contributory  negligence,  and  cannot  recover 
for  injuries  sustained  thereby:  Todd  v.  Old  Colony  etc.  R.  R.  Co.,  3  Allen,  18; 
80  Am.  Dec.  49,  and  note.  But  see  Spencer  v.  MUwaukee  etc  R.  R.  Co.,  17 
Wis.  487;  84  Am.  Dec.  758;  Louisville  etc  R.  R.  Co.  v.  Sickings,  5  Bush,  Ij 
96  Am.  Deo.  320,  and  note. 


CoET  V.  Lassard  and  Lucifer. 

[18  Obeqon,  22L] 
CoKTRAOT  —  Injunction  against  Breach  of  by  Acrobats.  —  Where  ser- 
vices contracted  for  are  unique  and  extraordinary,  involving  such  special 
merit  or  qualifications  as  to  make  them  distinctly  personal  and  peculiar, 
BO  that  in  case  of  default  the  same  or  like  services  could  not  be  easily 
procured  nor  compensated  in  damages,  an  injunction  will  issue  to  pre- 
vent a  breach  of  the  contract,  although  it  contains  no  negative  stipula- 
tion. But  if  such  services  are  ordinary  and  without  special  merit,  and 
such  as  can  be  readily  supplied  or  obtained  without  difficulty  or  expense, 
the  court  will  not  interfere  by  injunction  to  prevent  a  breach  of  the  con- 
tract.    Injunction  will  not  issue  to  prevent  acrobats  from  violating  their 
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contract  with  a  theatrical  manager,  by  performing  at  a  rival  theater,  if 
their  performances  are  not  unique  or  unusual  in  character,  but  are  those 
of  ordinary  acrobats  or  tumblers. 

Sears  and  Beach,  for  the  appellant. 

C,  H.  Hewitt^  for  the  respondents. 

Lord,  J.  This  is  a  suit  wherein  the  plaintiff,  who  is  a  the- 
atrical manager,  seeks  to  enjoin  and  prevent  the  defendants, 
who  are  acrobats,  from  performing  at  a  rival  theater  in  the 
same  place.  The  plaintiff  alleges,  among  other  things,  that 
the  plaintiff  and  defendants  entered  into  a  contract,  whereby 
it  was  agreed  that  the  defendants  were  to  perform  as  acrobats, 
exclusively  for  the  plaintiff,  during  a  period  of  six  weeks,  at  a 
salary  of  sixty  dollars  per  week,  etc.;  that  the  plaintiff  has 
performed  all  the  conditions  of  his  said  contract,  and  gone  to 
large  expense  in  advertising,  etc.,  and  would  have  derived 
large  emoluments  from  the  performance  of  the  defendants, 
which  are  alleged  to  be  unique  and  attractive;  that  said  de- 
fendants, after  performing  for  the  plaintiff  for  the  space  of 
three  weeks,  refused  to  perform  longer,  and  engaged  them- 
selves to  perform  as  acrobats  at  another  theater  mentioned, 
in  said  city;  and  that  said  performance  of  the  said  defendants 
will  attract  large  crowds,  etc.,  and  will  largely  diminish,  if  per- 
mitted to  be  given,  the  receipts  of  the  plaintiff,  and  cause  an 
irreparable  loss,  etc.,  and  diminish  the  attractions  of  his  said 
theater,  etc.,  that  the  said  defendants  are  entirely  impecuni- 
ous, and  unable  to  respond  to  an  action  for  a  breach  of  the 
contract,  etc.  The  answer  denies  nearly  all  the  material  alle- 
gations, but  admits  the  hiring,  etc.,  and  then  avers  aflSrma- 
tively  that  the  plaintiff  failed  to  fulfill  his  part  of  the  contract, 
etc.,  and  that  the  plaintiff  discharged  them,  etc.;  all  of  which 
was  put  in  issue  by  the  reply.  Upon  all  the  issues  presented 
by  the  pleadings,  the  finding  of  the  court  was  favorable  to  the 
plaintiff,  with  this  exception:  "That  the  performance  of  the 
said  defendants  was  not  of  a  unique  or  unusual  character, 
but  that  of  an  ordinary  acrobat  and  tumbler,  which  could 
have  been  easily  supplied,  with  little  or  no  delay  or  expense; 
and  that  said  service  was  of  a  common  and  ordinary  character, 
and  not  such  as  could  be  enjoined  in  equity  for  a  breach  of 
contract  to  perform,"  etc.  As  a  result,  the  court  found,  as  a 
conclusion  of  law,  that  the  plaintiff  was  not  entitled  to  any 
relief  in  equity,  and  that  his  suit  be  dismissed.  The  conten- 
tion of  counsel  for  the  plaintiff  is  to  this  effect:  1.  That  it  is 
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immaterial  whether  the  performance  is  unique,  or  involves 
epeeial  knowledge  or  skill;  and  2.  That  the  finding  is  contrary 
to  the  evidence,  which  will  show  that  the  performance  was 
unique  and  unusual.  In  this  case  there  is  no  negative  clause 
in  the  contract;  but  the  suit,  as  decided  by  the  court,  assumes 
and  admits  that  such  a  stipulation  is  not  a  prerequisite  to  the 
exercise  of  jurisdiction,  but  that  it  is  enough  to  warrant  equity 
to  interfere  if  the  contract  alleged  to  have  been  broken  stipu- 
lated for  services  which  are  unique  and  extraordinary  in  their 
character,  or  which  involve  special  skill  or  knowledge  or  abil- 
ity, and  provided  that  such  services  were  to  be  rendered  at  a 
particular  place  or  places,  and  for  a  specified  time. 

The  question  whether  a  court  of  equity  will  apply  the  pre- 
ventive remedy  of  injunction  to  contracts  for  the  services  of 
professional  workers  of  special  merit,  or  leave  them  to  the 
remedy  at  law  for  damages,  has  been  the  subject  of  much 
discussion,  and  the  existence  of  the  jurisdiction  fully  estab- 
lished. It  is  not,  perhaps,  possible,  nor  is  it  necessary,  to 
reconcile  the  decisions;  but  the  ground  of  the  jurisdiction,  as 
now  exerted,  rests  upon  the  inadequacy  of  the  legal  remedy. 
In  an  early  English  case,  where  the  jurisdiction  was  invoked 
to  prevent  the  actor  Kean  from  performing  at  another  theater 
upon  a  contract  for  personal  services,  at  which  there  was  a 
stipulation  to  the  effect  that  he  should  not  perform  at  any 
other  theater  in  London  during  the  period  of  his  engagement, 
it  was  held,  as  the  court  could  not  enforce  the  positive  part  of 
the  contract,  it  would  not  restrain  by  injunction  a  breach  of 
the  negative  part:  Kemble  v.  Kean,  6  Sim.  333.  But  this  case 
was  expressly  overruled  in  Lumley  v.  Wagner,  1  De  Gex,  Mv 
&  G.  604,  upon  a  like  contract  for  personal  services,  to  sing, 
during  a  certain  period  of  time,  at  a  particular  theater,  and 
not  to  sing  elsewhere  without  written  authority,  upon  the 
ground  that  the  positive  and  negative  stipulations  of  such 
contract  formed  but  one  contract,  and  that  the  court  would 
interfere  to  prevent  the  violation  of  the  negative  stipulation, 
although  it  could  not  enforce  the  specific  performance  of  the 
entire  contract.  In  delivering  this  opinion,  among  other 
things,  the  lord  chancellor  said:  "The  agreement  to  sing  for 
the  plaintiff,  during  three  months,  at  his  theater,  and  during 
that  time  not  to  sing  for  anybody  else,  is  not  a  correlative 
contract.  It  is,  in  eff'ect,  one  contract;  and  though,  beyond 
all  doubt,  this  court  could  not  interfere  to  enforce  the  specific 
performance  of  the  whole  of  this  contract,  yet,  in  all  sound 
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construction,  and  according  to  the  true  spirit  of  the  agree- 
ment, the  engagement  to  perform  for  three  months  at  one 
theater  must  necessarily  exclude  the  right  to  perform  at  the 
Bame  time  at  another  theater.  It  was  clearly  intended  that 
J.  Wagner  was  to  exert  her  vocal  abilities  to  the  utmost  to  aid 
the  theater  to  which  she  agreed  to  attach  herself.  I  am  of 
opinion  that  if  she  had  attempted,  even  in  the  absence  of  any 
negative  stipulation,  to  perform  at  another  theater,  she  would 
have  broken  the  spirit  and  true  meaning  of  the  contract,  as 
much  as  she  would  with  reference  to  the  contract  into  which 
she  has  actually  entered."  In  Montague  v.  Flockton,  L.  R.  16 
Eq.  189,  it  was  held  that  an  actor  who  enters  into  a  contract 
to  perform  for  a  certain  period  at  a  particular  theater  may  be 
restrained  by  injunction  from  performing  at  any  other  theater 
during  the  pendency  of  his  engagement,  notwithstanding  that 
the  contrjkCt  contains  no  negative  clause  restricting  the  actor 
from  performing  elsewhere.  Referring  to  Lumley  v.  Wagner,  1 
De  Gex,  M.  &  G.  604,  the  vice-chancellor  said:  "It  happened 
that  the  contract  did  contain  a  negative  stipulation,  and  find- 
ing it  there.  Lord  St.  Leonard  relied  upon  it;  but  I  am  satis- 
fied that  if  it  had  not  been  there  he  would  have  come  to  the 
same  conclusion,  and  granted  the  injunction  on  the  grounds 
that  Mdlle.  Wagner,  having  agreed  to  perform  at  Mr.  Lum- 
ley's  theater,  could  not  at  the  same  time  be  permitted  to 
perform  at  Mr.  Gye's.  But  however  that  may  be,  it  is  compar- 
atively unimportant,  because  the  subsequent  authorities  have 
completely  settled  this  point."  As  a  result  of  these  English 
authorities,  while  conceding  that  specific  performance  of  such 
contracts  could  not  be  enforced,  the  jurisdiction  is  established 
that  relief  may  be  granted  on  a  contract  for  such  services, 
even  though  it  contains  no  negative  clause,  upon  the  ground 
that  a  contract  to  act  or  play  at  a  particular  place  for  a 
specified  time  necessarily  implies  a  prohibition  against  per- 
forming at  any  other  place  during  that  period.  The  American 
courts,  while  they  recognize  the  existence  of  the  jurisdiction, 
have  exhibited  much  hesitancy  in  applying  it  to  such  en- 
larged uses.  Until  Daly  v.  Smith,  49  How.  Pr.  150,  was  de- 
cided, the  doctrine  of  Lumley  v.  Wagner,  1  De  Gex,  M.  &  G. 
604,  was  either  entirely  rejected  or  only  partially  accepted: 
Sanguirico  v.  Benedetti,  1  Barb.  315;  Hamhlin  v.  Dinneford,  2 
Edw.  Ch.  528;  Fredericks  v.  Mayer,  13  How.  Pr.  566;  Butler 
V.  Oalletti,  21  How.  Pr.  465;  Burton  v.  Marshall,  4  Gill,  487; 
Hayes  v.  Willio,  U  Abb  Pr.,  N.  S.,  167.     In  that  case  {Daly 
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V.  Smith,  49  How.  Pr.  150),  the  authorities  are  carefully  dis- 
criminated, and  the  injunction  was  granted  restraining  an 
actress  from  violating  her  agreement  to  play  at  the  plaintiff's 
theater  for  a  stated  period;  and  the  case  is  on  all  fours  with 
Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604.  See  also  Hahn 
V.  Concordia  Society,  42  Md.  465;  McCaull  v.  Braham,  16  Fed. 
Rep.  37.  In  Fredericks  v.  Mayer,  13  How.  Pr.  567,  and  Butler 
V.  Galletti,  21  How.  Pr.  466,  the  court  indicates  the  principle 
that  where  the  services  involve  the  exercise  of  powers  of  the 
mind,  as  of  writers  or  performers,  which  are  purely  and 
largely  intellectual,  they  may  form  a  class  in  which  the  court 
will  interfere,  upon  the  ground  that  they  are  individual  and 
peculiar. 

In  these  cases  the  element  of  mind  furnishes  the  rule  of  dis- 
tinction and  decision,  as  distinguished  from  what  is  mechani- 
cal and  material,  and  would  exclude  professional  workers, 
such  as  dancers  and  acrobats,  whose  performances  are  largely 
mechanical,  however  unique  or  extraordinary  such  perform- 
ance may  be.  But  it  is  apprehended  that  this  distinction 
cannot  be  maintained;  for  the  fact  is,  that  such  actors  do  often 
possess  special  merit  of  extraordinary  qualifications  in  their 
line,  which  makes  their  professional  performances  distinctly 
personal  and  peculiar,  and  that,  in  case  of  their  default  on  a 
contract  for  services,  there  would  be  the  same  difficulty  in 
supplying  their  places,  or  in  obtaining  from  others  the  same 
service,  as  would  happen  with  actors,  whose  merits  were  largely 
intellectual,  showing  the  same  reason  to  exist  as  much  in  the 
one  case  as  the  other  for  the  application  of  the  pr  3ventive 
remedy  by  injunction.  Relative  to  this  subject,  the  authori- 
ties indicate  that  the  American  courts  have  refused  to  inter- 
fere, unless  there  was  a  negative  clause  forbidding  the  services 
sought  to  be  enjoined.  Such  a  stipulation  existed  in  the  con- 
tract in  Daly  v.  Smith,  49  How.  Pr.  150,  upon  which  relief 
was  granted,  although  the  opinion  is  broad  enough  to  include 
contracts  without  such  stipulations,  when  the  facts  show  that 
the  contract  is  reasonable,  the  complainant  without  fault,  and 
that  he  has  no  adequate  remedy  at  law.  To  my  mind,  this 
is  the  correct  principle  to  apply  to  such  cases,  even  though 
the  contract  contains  no  negative  stipulation;  for,  in  the  na- 
ture of  things,  a  contract  to  act  at  a  particular  theater  for  a 
specified  time  necessarily  implies  a,  negative  against  acting 
at  any  other  theater  during  that  time.  The  agreement  to  per- 
form at  a  particular  theater  for  a  particular  time  of  necessity 
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involves  an  agreement  not  to  perform  at  any  other  during 
that  time.  According  to  the  true  spirit  of  such  an  agreement, 
the  implication  precluding  the  defendant  from  acting  at  any 
other  theater  during  the  period  for  which  he  has  agreed  to  act 
for  the  plaintiff  follows  as  inevitably  and  logically  as  if  it  was 
expressed.  So  that,  according  to  all  the  authorities,  where 
one  contracts  to  render  personal  service  to  another  which  re- 
quires special  merit  or  qualifications  in  the  professional  worker, 
and  in  case  of  default  the  same  service  is  not  easily  obtained 
from  others,  although  the  court  will  not  interfere  to  enforce 
the  specific  performance  of  the  whole  contract,  yet  it  will 
exert  its  preventive  power  to  restrain  its  breach.  While  it  is 
true  that  the  court  cannot  enforce  the  affirmative  part  of  such 
contract,  and  compel  the  defendant  to  act  or  perform,  it  can 
enjoin  its  breach,  and  compel  him  to  abstain  from  acting  else- 
where than  at  the  plaintiff's  theater.  The  principle  upon 
which  this  doctrine  rests  is,  that  contracts  for  such  services 
are  individual  and  peculiar,  because  of  their  special  merit  or 
unique  character,  and  the  inadequacy  of  the  remedy  at  law 
to  compensate  for  their  breach  in  damages.  "Where,"  says 
Professor  Pomeroy,  "  a  contract  stipulates  for  a  special,  unique, 
or  extraordinary  personal  service  or  acts,  or  for  such  services  or 
acts  to  be  rendered  or  done  by  a  person  having  special,  unique, 
and  extraordinary  qualifications,  as,  for  example,  by  an  emi- 
nent actor,  singer,  artist,  and  the  like,  it  is  plain  that  the 
remedy  at  law  of  damages  for  its  breach  might  be  wholly 
inadequate,  since  no  amount  of  money  recovered  by  the  plain- 
tiff might  enable  him  to  obtain  the  same  or  the  same  kind  of 
services  or  acts  elsewhere,  or  by  employing  any  other  person." 
Pomeroy's  Eq.  Jur.,  sec.  1343.  Damages  for  a  breach  of  such 
contracts  are  not  only  difficult  to  ascertain,  but  cannot,  with 
any  certainty,  be  estimated;  nor  could  the  plaintiff  procure, 
by  means  of  any  damages,  the  same  services  in  the  labor 
market,  as  in  case  of  an  ordinary  contract  of  employment  be- 
tween an  artisan,  a  laborer,  or  a  clerk,  and  their  employer. 

It  results,  then,  that  if  the  services  contracted  for  by  the 
plaintiff  to  be  rendered  by  the  defendants  were  unique  or  ex- 
traordinary, involving  such  special  merit  or  qualifications  in 
them  as  to  make  such  services  distinctly  personal  and  peculiar, 
60  that  in  case  of  a  default  by  them  the  same  or  like  services 
could  not  be  easily  procured,  nor  be  compensated  in  damages, 
the  court  would  be  warranted  in  applying  its  preventive  jurisdic- 
tion and  granting  relief;  but  otherwise,  or   denied,  if  such 
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Bervices  were  ordinary,  and  without  special  merit,  and  such  a& 
could  be  readily  supplied  or  obtained  from  others  without 
much  difficulty  or  expense.  But  the  present  case  is  far  from 
being  one  of  such  character  as  falls  under  the  principle  of  the 
authorities  in  which  the  preventive  remedy  by  injunction  ha» 
been  allowed.  There  is  absolutely  nothing  in  the  evidence  to 
show  that  the  performances  of  the  defendants  were  unique  or 
of  any  special  merit.  The  plaintiff  himself  will  not  even 
admit  that  they  are;  while  others  say  the  performances  were 
"great,"  "pretty  good,"  "do  a  fair  act,"  etc.;  and  others,  that 
their  performances  were  merely  that  of  the  ordinary  acrobat, 
and  that  there  would  be  no  trouble  in  supplying  their  places, 
or,  as  one  of  a  good  deal  of  professional  experience  says,  "in 
getting  a  thousand  to  do  just  as  good  variety  business." 

Indeed,  according  to  our  view  of  the  evidence,  the  plaintiff 
fails  to  make  a  case  within  the  principle  in  which  equity 
allows  relief  for  a  breach  of  contract  for  personal  services,  and 
the  court  below  committed  no  error  in  dismissing  the  bill. 

Contracts  between  Actors  and  Theatrical  Manaqkrs,  their  effect  and 
enforcement:  Note  to  McCrea  v.  Marsli,  71  Am.  Dec.  750,  751. 


Faequab  V.  City  op  Rosbbueo. 

[18  Okegon,  271.] 

Municipal  Corporations — Liability  for  Defects  in  Streets.  —When  » 
city  by  its  charter  is  nnder  obligation  to  keep  the  streets  and  highways 
within  its  limits  in  repair,  and  in  a  safe  and  convenient  condition  for 
travel,  it  is  liable  in  damages  to  one  who  is  injared  by  reason  of  it» 
neglect  of  such  duty. 

L.  F.  Mosher  and  C.  A.  Sehlhredey  for  the  appellant. 

Lane  and  Lane^  and  Hamilton  and  Hamilton,  for  the  respond- 
ent. 

Lord,  J.  This  was  an  action  to  recover  dam  ages  for  injuriee 
sustained  by  the  plaintiff  on  account  of  an  excavation  which 
the  defendant  suffered  to  remain  open  without  proper  protec- 
tion, etc.,  and  of  which  it  had  timely  notice,  etc.  The  answer 
denied  all  the  allegations  of  the  complaint,  and  alleged  sepa- 
rately: "That  whatever  injuries  plaintiff  sustained  at  said 
time,  if  any,  were  caused  by  the  negligence  and  carelessness 
and  fault  of  the  plaintiff  himself,  in  carelessly  and  negligently 
driving  down  the  bank  of  the  South  Umpqua  River,  situate  in. 
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Douglas  County,  Oregon."  The  reply  put  in  issue  this,  and 
alleged  that  the  injuries  complained  of  occurred,  as  alleged, 
within  the  corporate  limits  of  said  city,  and  at  a  point  where 
Oak  Street  approaches  the  South  Umpqua  River.  Upon  a  trial 
by  jury  a  verdict  was  rendered  in  favor  of  the  defendant,  and 
upon  which  a  judgment  was  rendered,  from  which  this  appeal 
has  been  taken.  The  error  alleged  was  in  the  refusal  of  the 
trial  court  to  give  a  certain  instruction  asked  by  the  plaintiff, 
to  which  we  shall  presently  refer. 

The  bill  of  exceptions  makes  the  following  statements  of 
facts:  "The  plaintiff,  to  sustain  the  allegation  on  his  part, 
gave  evidence  on  his  own  behalf,  tending  to  prove  that  on  the 
ninth  day  of  July,  1888,  the  plaintiff  was  injured  by  being 
precipitated  into  a  deep  and  dangerous  excavation  in  Oak 
Street,  within  the  corporate  limits  of  the  city  of  Roseburg, 
in  Douglas  County,  Oregon;  that  he  sustained  injuries  thereby, 
and  was  damaged  in  the  sum  of  one  thousand  dollars;  that  by 
the  negligence  of  said  defendant,  said  excavation  was  allowed 
to  remain  open  and  unguarded,  and  that  the  said  city  had 
notice  of  the  dangerous  condition  of  said  street,  and  that 
through  the  carelessness  of  said  defendant,  in  so  allowing  said 
street  to  remain  in  said  dangerous  condition,  the  plaintiff  was 
so  precipitated  into  said  excavation  and  injured  as  aforesaid." 
There  was  evidence,  also,  of  other  witnesses  tending  to  show 
the  dangerous  condition  of  said  street,  as  well  as  that  the  ac- 
cident did  occur,  and  that  the  plaintiff  was  severely  injured 
by  reason  of  said  defect,  and  that  the  defendant  had  notice  of 
the  same.  The  defendant,  in  order  to  defeat  the  claim  of 
plaintiff,  introduced  evidence  tending  to  show  that  no  dan- 
gerous defect  existed;  that  the  place  where  said  accident 
occurred  was  not  in  any  street  of  the  city,  but  in  a  county  road, 
or  open  way,  in  said  city,  connecting  with  and  forming  an  ex- 
tension to  said  Oak  Street. 

And  now  comes  the  instruction  asked  for,  and  which  the 
court  refused:  "If  this  locality  was  a  public  highway  at  the 
date  of  the  charter  of  the  city,  the  acceptance  of  the  charter 
imposed  upon  the  city  the  duty  and  obligations  which  would 
arise  from  any  street  dedicated  the  city,  so  far  as  to  keep  it  in 
repair."  It  is  not  disputed  but  that  the  place  where  the  injury 
occurred,  whether  it  be  a  street  or  highway,  was  within  the 
corporate  limits  of  the  city;  but  the  contention  is,  that  a  differ- 
ent duty  prevails,  as  it  may  be  considered  one  or  the  other. 
That  might  be  true  in  some  cases,  but  the  record  before  us 
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does  not  present  that  state  of  facts  which  makes  the  distinc- 
tion. It  was  argued  that  the  portion  of  the  highway  where  the 
accident  happened  had  been  vacated,  but  if  this  was  so  it 
was  a  matter  of  defense,  and  is  outside  of  the  record.  There 
was  evidence,  however,  tending  to  show  that  the  place  alleged 
was  not  in  any  street  of  the  city,  but  a  county  road,  or  open 
way,  in  said  city,  connecting  with  and  forming  an  extension 
of  Oak  Street.  But  this  would  make  no  difference  in  the  lia- 
bility or  duty  to  keep  it  in  repair  if  the  act  of  incorporation 
devolved  that  duty  upon  the  city,  for,  as  the  court  said  in 
Paine  v.  Brockton,  138  Mass.  568:  "But  if  one  public  way 
enters  into  another,  it  is  the  duty  of  a  city  or  town  to  keep  the 
entrances  in  repair,  so  that  they  may  be  safe  and  convenient  for 
travelers,  because  the  entrances  are  a  portion  of  the  public  way 
used  by  travelers."  Here  the  instruction  asked  does  not  touch 
all  the  duties  and  obligations  which  might  arise  in  respect  to 
dedicated  streets,  but  confines  it  simply  to  the  duty  of  repair; 
and  in  this  particular  the  claim  is,  that  it  is  the  duty  of  the 
city,  whether  it  be  a  street  or  highway  within  the  corporate 
limits  over  which  it  has  jurisdiction,  to  keep  it  in  repair,  in 
order  that  it  may  be  safe  and  convenient  for  travel. 

The  charter  of  the  city  provides,  among  other  things,  that 
said  city  shall  have  power  to  grade,  macadamize,  plank,  or 
otherwise  improve  and  keep  in  repair  streets,  highways,  alleys, 
cross-walks,  etc.  The  omission  of  duty  alleged  was  the  failure 
to  keep  the  street  or  highway  in  repair,  and  in  this  regard  the 
duty  imposed  by  the  charter  does  not  diflfer  as  to  streets  or 
highways,  but  is  the  same.  And  if  the  locality  was  a  public 
highway  when  it  was  included  within  the  corporate  limits, 
although  it  may  have  retained  its  character  as  a  highway, 
yet  it  became  the  duty  of  the  city  to  keep  it  in  repair,  so  that 
it  might  be  safe  and  convenient  for  travel.  Where  the  care 
and  superintendence  of  streets,  alleys,  and  highways,  the  reg- 
ulation of  grades,  the  opening  and  vacation  of  streets,  devolve 
upon  a  municipality,  liability  follows  a  neglect  of  duty  to 
keep  them  in  repair. 

By  many  authorities  these  things  are  said  to  be  peculiarly 
municipal  duties,  and  especially  is  this  so  when  included  in 
the  corporate  limits,  and  the  duty  imposed  by  charter;  for 
what  other  power  could  more  judiciously  control  the  matter 
than  the  municipality  of  the  immediate  locality  where  the 
work  is  to  be  done?  It  is  elementary  law  that  one  who  is 
traveling  along  a  highway,  and  is  injured,  either  in  his  per- 
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son  cr  his  property,  as  the  result  of  defects  in  the  highway, 
can  recover  all  the  damage  suffered  by  him  from  the  munici- 
pality whose  duty  it  was  to  keep  the  highway  in  repair,  and 
who  has  neglected  to  that  duty.  The  charter  imposes  this 
duty  upon  the  city,  alike  upon  streets  or  highways  within  its 
limits,  and  consequently,  upon  the  case  presented  by  this  rec- 
ord, it  was  the  duty  of  the  city  to  keep  the  highway  where 
the  accident  occurred  in  repair,  and  safe  and  convenient  for 
travel.  It  was  argued  that  there  was  nothing  to  show  that 
the  city  had  ever  accepted  the  highway,  but  it  was  a  sufficient 
acceptance  of  the  same  to  include  it  with  the  corporate  limits 
of  the  city:  City  of  Goshen  v.  Myers,  119  lud.  200.  At  least 
that  is  the  result  to  which  we  must  come  when  the  highway 
is  within  the  corporate  limits,  and  the  charter  provides  to  keep 
it  in  repair,  in  order  that  such  highway  may  be  reasonably 
safe  for  travel. 

As  the  case  stands,  we  think  it  was  error  to  refuse  the  in- 
struction, and  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 


Thb  cask  of  McAllisters.  City  of  Albany,  18  Or.  426,  was  an  action  brought 
to  recover  damages  for  injuries  sustained  by  plaintiff  by  reason  of  his  having 
driven  his  team  into  a  ditch  across  a  certain  street  of  the  city.  This  ditch 
was  dug  in  the  construction  of  a  sewer,  and  was  left  open  without  lights  or 
guards.  The  main  defense  relied  upon  by  the  city  was,  that  the  act  which 
caused  the  injury  was  occasioned  by  one  Walter  East,  to  whom  the  city  had 
let  the  contract  for  the  construction  of  the  sewer,  and  that,  under  the  terms 
of  his  contract,  he  was  an  independent  contractor,  with  the  exclusive  con* 
trol  of  digging  the  ditch  and  of  the  laborers  engaged  thereon,  and  that  for 
this  reason  plaintiff  ought  not  to  be  allowed  to  maintain  his  action  against 
the  city.  The  court,  in  speaking  of  the  principles  of  law  applicable  to  such 
a  state  of  facts,  said:  "No  rule  of  law  is  better  settled  than  that  one  who 
contracts  with  another  for  the  performance  of  certain  work  is  not  liable  for 
injuries  produced  to  third  persons  by  the  negligence  of  the  latter  in  the  per- 
formance of  that  work,  when  the  relation  of  master  and  servant  does  not 
exist.  Whether  the  rule  applies  to  a  municipal  corporation,  owing  a  duty  to 
the  public  to  keep  its  streets  safe  for  travel,  is  a  question  which  has  been 
much  discussed,  and  upon  which  there  is  some  diversity  of  judicial  opinion. 
To  the  general  rule  as  stated,  the  cases  indicate  that  there  are  two  exceptions: 
1.  Where  the  work  is  intrinsically  dangerous  to  the  public,  however  skill- 
fully performed,  and  the  injury  results  directly  from  the  work,  in  which  case 
the  liability  cannot  be  avoided  by  contract,  either  by  individuals  or  munici- 
palities; and  2.  Where  the  law  devolves  the  duty  upon  a  municipal  cor- 
poration to  keep  its  streets  in  a  safe  condition  for  travel;  in  such  case  the 
authorities  are  not  agreed,  but,  in  the  later  and  better-considered  cases, 
hold  that  the  municipality  is  liable  to  persons  for  injuries  arising  from 
neglect  to  keep  proper  lights  and  guards  around  a  ditch  or  excavation 
which  it  has   caused   to   be  made  in  the  streets,   and  that  such  liability 
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cannot  be  evaded  by  contract.**  Determining  the  first  exception,  the 
court  quoted  from  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sections  1028, 
1029,  as  follows:  "The  principle  of  respondeat  superior  doea  not  extend  to 
caaea  of  independent  contracts,  where  the  party  for  whom  the  work  is  to  be 
done  is  not  the  immediate  superior  of  those  guilty  of  the  wrongful  act,  and 
I'.as  no  choice  in  the  selection  of  workmen,  and  no  control  over  the  manner  of 
doing  the  work  under  the  contract.  ....  It  is  important  to  bear  in  mind 
that  it  does  not  apply  where  the  contract  directly  requires  the  performance 
of  a  work  intrinsically  dangerous,  however  skillfully  performed.  In  such 
case,  the  party  authorizing  the  work  is  justly  regarded  as  the  author  of  the 
mischief  resulting  from  it,  whether  he  does  the  work  himself  or  lets  it  out 
by  contract. "  The  court  then  stated  that  the  case  fell  under  the  second  ex- 
ception, and,  in  effect,  that  the  charter  of  the  defendant  city  not  only  im- 
posed the  duty  of  keeping  its  streets  in  a  safe  condition  for  travel,  but 
conferred  the  necessary  powers  to  carry  out  the  object  for  which  the  duty 
was  imposed;  and  that  "  it  would  seem  from  the  intrinsic  nature  of  the  duty 
confided  to  the  city  that  it  could  not  delegate  it  to  another,  by  contract  or 
otherwise,  so  as  to  escape  liability  for  negligence  ";  again  quoting  from  2 
Dillon  on  Municipal  Corporations,  4th  ed.,  section  1027,  that  "according  to 
the  better  view,  where  a  dangerous  excavation  is  made,  and  negligently  left 
open  (without  propsr  lights,  guards,  or  covering)  in  a  traveled  street  or  side- 
walk, by  a  contractor  under  the  corporation  for  building  a  sewer  or  other 
improvement,  the  corporation  is  liable  to  a  person  injured  thereby,  although 
it  may  have  had  no  immediate  control  over  the  workmen,  and  had  even 
stipulated  in  the  contract  that  proper  precautions  should  be  taken  by  the 
contractor  for  the  protection  of  the  public,  and  making  him  liable  for  acci. 
dents  occasioned  by  his  neglect." 

Storrs  V.  City  of  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437,  is  cited  as  a  leading 
case.  There  the  action  was  against  a  city  for  negligence  in  allowing  an  ex- 
cavation in  the  street,  made  in  the  construction  of  a  sewer,  to  remain  open 
at  night  without  proper  lights  and  guards;  and  the  court  decided  that  a  city, 
owing  to  the  public  the  duty  of  keeping  its  streets  in  a  safe  condition  for 
travel,  was  liable  to  persons  who  received  injury  from  a  neglect  to  keep 
proper  lights  and  guards  at  night  around  such  an  excavation,  whether  it  had 
or  had  not  contracted  for  such  precautions  with  the  person  constructing  the 
sewer.  In  that  case  Judge  Comstock  said:  "  The  principles  suggested  become 
plain  propositions  in  the  case  of  a  municipal  corporation,  which  owes  to  the 
public  the  duty  of  keeping  its  streets  in  a  safe  condition  for  travel.  Although 
the  work  may  be  let  out  by  contract,  the  corporation  still  remains  charged 
with  the  care  and  control  of  the  street  in  which  the  improvement  is  carried 
on.  The  performance  of  the  work  necessarily  renders  the  street  unsafe  for 
night  travel.  This  is  a  result  which  does  not  at  all  depend  on  the  care  or  neg- 
ligence of  the  laborers  employed  by  the  contractor.  The  danger  arises  from 
the  very  nature  of  the  improvement,  and  if  it  can  be  averted  only  by  special 
precautions,  such  as  placing  guards  or  lighting  the  street,  the  corporation 
which  has  authorized  the  work  is  plainly  bound  to  take  those  precautions. 
The  contractor  may  very  probably  be  bound  by  his  agreement,  not  only  to 
construct  the  sewer,  but  also  to  do  such  other  acts  as  are  necessary  to  pro- 
tect travel.  But  a  municipal  corporation  cannot,  I  think,  in  this  way  either 
avoid  indictment  in  behalf  of  the  public  or  its  liability  to  individuals  who 
are  injured."  While  the  court  admitted  that  the  cases  of  Barry  v.  City  qf 
St.  Louis,  17  Mo.  121,  and  Painter  v.  Mayor  etc.  of  Pittsburg,  46  Pa.  St.  213, 
cited  by  the  defendant,  support  its  position,  still  it  thought  that  the  weight 
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of  authority,  aa  well  as  reason  and  public  policy,  was  against  it,  and  cited 
Storrs  V,  City  of  Utica,  17  N.  Y.  104;  72  Am.  Dec.  441,  and  note;  Bobbins  v. 
CUy  qf  Chicago,  4  WalL  657;  St.  Paul  Water  Co.  v.  Ware,  16  Wall.  566;  Cihf 
of  St.  Paul  V.  Seitz,  3  Minn.  297;  74  Am.  Dec.  753;  Mayor  etc.  of  Birming- 
ham. V.  McCary,  84  Ala.  469;  Mayor  etc.  of  Baltimore  v,  O'DonneU,  53  Md.  llOf 
36  Am.  Rep.  395;  City  of  Logansport  v.  Dick,  70  Ind.  65;  City  qf  Detroit  v, 
Co7-ey,  9  Mich.  165;  CircleviUe  v.  Neuding,  41  Ohio  St.  465;  CUy  of  Springfield 
V.  Le  Claire,  49  111.  476;  City  of  Nashville  v.  Brown,  9  Heisk.  1;  Wilson  v. 
Wheeling,  19  W.  Va.  323;  2  Dillon  on  Municipal  Corporations,  4th  ed.,  seca. 
1027,  1029,  1030.  The  court  then  referred  to  the  fact  that  the  ditch  dug  acrosa 
the  street  for  the  purpose  of  constructing  the  sewer  was  dug  by  the  contrac- 
tor under  express  authority  from  the  city;  and  while  it  could  contract  with 
him  to  do  the  work  and  authorize  him  to  excavate  for  that  purpose,  still  it 
was  under  obligation  to  keep  the  street  in  a  reasonably  safe  condition  for 
travel.  Leaving  the  ditch  uncovered  at  night,  and  not  properly  lighted  or 
guarded,  involved  great  peril  to  persons  traveling  the  street.  The  public 
may  assume  that  a  duty  which  the  law  imposes  is  performed,  and  that  the 
street  is  in  a  safe  condition  for  travel  when  notice  by  lights  or  safeguards 
are  not  put  around  excavations.  This  duty  on  the  part  of  the  city  cannot 
be  evaded  by  contract,  and  when  an  independent  contractor,  in  the  prosecu- 
tion of  the  work,  leaves  the  street  in  an  unsafe  and  unguarded  condition  for 
travel  by  night,  whereby  an  injury  is  sustained  by  a  traveler,  the  city  is  liable, 
notwithstanding  the  stipulations  in  the  contract  in  respect  to  this  matter. 
It  is  very  proper  in  a  city  to  stipulate  with  its  contractor  that  in  the  prose- 
cution of  his  work  he  shall  take  all  necessary  precautions  against  accidents 
by  leaving  the  streets  in  an  unsafe  and  unguarded  condition,  yet  this  will  not 
excuse  the  city  for  negligence  in  failing  to  observe  these  precautions,  in  the 
absence  of  want  of  ordinary  care  in  the  party  injured.  The  city  must  sea 
that  its  duty  to  keep  its  streets  in  a  reasonably  safe  condition  is  fully  per- 
formed, to  avoid  liability. 


Killingswobth  v.  Portland  Trust  Company. 

[18  OBBGOir,  SSL] 

CoBPOBATiON  —  Dkkd  bt,  AS  Attobnet  IN  Faot. —  A  Corporation  may  exe- 
cute a  valid  deed  of  conveyance  of  real  property  as  the  attorney  in  fact 
of  another,  in  the  absence  of  statutory  or  charter  provisions  to  the  con^ 
trary. 

Cobpobations  —  PowBB  OT,  TO  CoNVBT  BT  Dbbd  AS  Agent. —  A  corporation 
has  a  right  to  conduct  its  legitimate  business  by  all  means  necessary  to 
effect  its  object,  and,  within  its  prescribed  range,  can  do  whatever  a  nat- 
ural person  could  do.  In  the  absence  of  charter  or  statutory  provision 
forbidding,  it  may  act  as  the  agent,  either  for  an  individual,  partnership, 
or  another  corporation,  by  power  of  attorney,  to  sell  and  convey  real 
property,  and  performance  of  its  engagements  through  its  agents  does 
not  involve  a  delegation  of  powers. 

Lord,  J.  This  is  an  action  to  recover  damages  for  failure  of 
the  defendant  to  execute  and  deliver  to  the  plaintiff  a  convey- 
ance of  certain  premises,  pursuant  to  an  agreement  to  that 
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effect.  The  defendant  denies  this,  and  alleges,  as  the  attorney 
in  fact  of  one  Deborah  H.  Ingersoll  in  compliance  with  said 
agreement,  that  it  did  execute  and  tender  to  the  plaintiff  a 
conveyance  of  said  premises,  etc.,  and  now  brings  it  into  court 
and  deposits  it  for  the  plaintiff,  and  that  plaintiff  refuses  to 
accept  the  same.  To  this  the  plaintiff  demurred,  on  the  ground 
that  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  defense  to  the  cause  of  action  alleged.  The  point 
raised  by  the  demurrer  is,  Can  the  defendant,  a  corporation, 
execute  a  deed  of  conveyance  of  real  property  as  the  attorney 
in  fact  of  another?  In  this  state,  the  right  to  become  incor- 
porated is  secured  by  a  general  law,  and  any  persons  may  avail 
themselves  of  it  by  complying  with  its  provisions.  Corpora- 
tions which  owe  their  existence  to  the  common  law  must  be 
governed  by  it  in  the  mode  of  their  organization,  in  the  man- 
ner of  exercising  their  powers,  and  in  the  use  of  the  capacities 
conferred.  But  the  legislature  may  authorize  the  creation  of 
corporations  for  many  purposes  not  contemplated  by  the  com- 
mon law,  and  endue  it  with  powers  and  capacities  to  be  exer- 
cised in  disregard  of  its  rules,  or  which  may  greatly  extend, 
modify,  or  limit  its  common-law  powers  and  privileges.  The 
measure  of  the  legislative  power  in  this  regard  is  limited  only 
by  circumstantial  provisions.  Ordinarily,  in  the  creation  of 
corporations,  the  common-law  incidents  and  powers  are  im- 
plied, unless  otherwise  provided  or  restrained  by  the  law  of  its 
corporate  existence.  But  in  determining  the  nature  and  ex- 
tent of  the  powers  and  capacities  conferred  on  a  corporation, 
and  the  mode  of  their  exercise,  the  law  of  its  creation,  whether 
a  charter  or  a  statute,  must  be  consulted;  for  it  has  no  power 
except  as  thus  given,  either  expressly  or  as  incidental  to  the 
exercise  of  the  powers  granted. 

It  is  provided  by  our  statute  that  a  corporation  may  engage 
in  any  lawful  enterprise,  business,  pursuit,  or  occupation 
(Code,  sec.  3217),  so  that,  unless  corporations  are  affected 
with  some  disability,  when  the  articles  of  incorporation  are 
sufficient  for  the  purpose,  there  is  no  lawful  occupation  or 
business  in  which  it  may  not  engage  in  this  state  exactly  as 
individuals.  By  its  articles  of  incorporation,  the  defendant 
corporation  is  expressly  authorized  and  empowered  "  to  act  as 
the  general  or  special  agent,  or  attorney  in  fact,  for  any  public 
or  private  corporation,  or  person,  in  the  management  and  con- 
trol of  real  estate  or  other  property,  its  purchase,  sale,  or 
conveyance,  etc."     No  question  is  made  but  what  the  defend- 


Jan.  1890.]     Killingswoeth  v.  Portland  Trust  Co.       739 

ant,  by  its  articles  of  incorporation,  has  conferred  upon  it  the 
power  to  do  the  act  for  which  there  is  claimed  to  be  an  alleged 
failure;  but  the  contention  is,  that  a  corporation,  from  the  na- 
ture of  the  organization  as  an  artificial  body,  necessitated  to 
act  through  agents,  is  incapable  of  executing  a  deed  as  an  at- 
torney in  fact.  This  argument  is  based  on  the  assumption 
that  there  are  some  things,  from  the  inherent  nature  of  the 
case,  that  a  corporation  is  incapable  of  doing,  and  seeks  its 
illustrations  in  the  common  law,  as  that  a  corporation  cannot 
be  an  administrator  or  executor,  because  its  duties  are  of  a 
personal  nature  and  cannot  be  delegated,  or  to  take  an  oath, 
when  so  required  by  law,  before  proceeding  to  execute  some 
duty  or  trust.  But  this  argument  overlooks  the  fact  that  a 
corporation  may  be  empowered  to  do  by  statute  what  it  was  in- 
capable of  doing  under  its  common-law  powers,  and  when  thus 
created,  its  powers,  capacities,  and  modes  of  exercising  them 
depend  upon  the  statute.  Nor  is  the  disability  in  such  cases 
of  a  character  which  cannot  be  obviated  by  statute,  for,  as  Mr. 
Morawetz  says,  there  are  numerous  instances  in  which  cor- 
porations have  been  expressly  empowered  by  statutes  to  ad- 
minister estates:  Morawetz  on  Corporations,  sec.  357. 

The  reason  why  a  corporation  was  unable  to  perform  the 
office  of  executor  or  administrator,  as  stated  by  Bla(ikstone, 
was,  that  it  could  not  take  an  oath  for  the  due  execution  of 
the  office:  1  Bla.  Com.  477.  But  to  enable  a  corporation 
to  act  as  executor  or  administrator,  the  statute  may  dispense 
with  the  oath,  or  provide  that  some  one  of  its  officers  may 
take  it,  or  the  law  of  the  state  may  not  require  any  oath  for 
the  due  execution  of  the  office,  and  in  such  case,  when  no 
other  impediment  intervenes,  a  corporation  may  act  as  ad- 
ministrator, when  the  law  of  the  state  does  not  require  the 
administrator  te  take  an  oath.  It  was  not  so  held  in  Der^ 
inger^s  AdmW  v.  Deringer's  AdmW,  5  Houst.  416;  1  Am.  St. 
Rep.  156.  So,  too,  in  Lincoln^ s  Sav.  Bank  v.  Ewing,  12  Lea, 
602,  where  it  was  urged  that  a  corporation  was  incapable  of 
taking  to  itself  a  mortgage  or  trust  conveyance,  it  was  held 
that  a  corporation  may  take  and  hold  as  a  trustee  or  mortga- 
gee, and  execute  a  trust  in  which  it  has  an  interest  within  the 
scope  of  its  business,  and  a  failure  or  inability  to  comply  with 
the  provisions  of  the  code,  by  taking  the  required  oath,  would 
not  afiect  the  validity  of  the  deed  or  the  title  vested.  As  it  is 
not  questioned  that  the  business  in  which  the  defendant  is 
engaged  is  a  lawful  occupation,  and  that  the  articles  of  incor- 
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poration  are  sufficient  to  confer  the  power  on  the  defendant  to 
act  as  an  attorney  in  fact  in  furtherance  of  its  legitimate  ob- 
jects, there  is  nothing  to  prevent  it  from  doing  the  acts  essen- 
tial to  carry  on  its  business  and  comply  with  the  terms  of  its 
agreement,  unless  it  is  incapable  of  performing  such  acts  from 
some  cause  inherent  in  itself.  A  corporation,  like  a  natural 
person,  has  a  right  to  conduct  its  legitimate  business  by  all 
the  means  necessary  to  effect  such  object.  Within  its  pre- 
scribed range  it  can  do  whatever  a  natural  person,  mutatis 
mutandis,  could  do:  Wharton  on  Agency,  sec.  57.  In  Barry  v. 
Merchants*  Exchange  Co.,  1  Sand.  Ch.  280,  it  is  said:  "Every 
corporation,  as  such,  has  the  capacity  to  take  and  grant  prop- 
erty and  to  contract  obligations  the  same  as  an  individual. 
....  And  every  such  corporation  has  power  to  make  all  con- 
tracts which  are  necessary  and  usual  in  the  course  of  the 
business  it  transacts,  as  means  to  enable  it  to  effect  such  ob- 
jects, unless  expressly  prohibited  by  law."  Having  the  power 
conferred  upon  it  to  act  as  an  attorney  in  fact,  is  it  not  en- 
dowed with  all  the  faculties  or  capacities  essential  to  execute 
it  and  carry  out  the  business  projects  of  its  creation?  Why 
may  not  a  corporation  act  as  an  agent  for  an  individual  or 
another  corporation?  As  the  owner  of  real  property,  it  can,  by 
its  authorized  agents,  execute  a  conveyance,  or  it  may  au- 
thorize another,  by  power  of  attorney  in  writing,  to  convey 
such  property  for  it.  Why,  then,  may  it  not  act  as  the  agent 
or  attorney  in  fact  of  another  for  a  like  purpose,  when  it  is 
so  authorized,  and  to  thus  act  is  one  of  the  chief  powers  con- 
ferred to  effect  the  object  of  its  creation  and  to  carry  on  the 
business  in  which  it  is  engaged  ? 

"  Within  the  scope  of  its  corporate  powers,"  says  Mr.  Me- 
chem,  "  unless  there  are  express  provisions  in  its  charter,  or 
constating  instruments  to  the  contrary,  a  corporation  may  act 
as  agent,  either  for  an  individual,  a  partnership,  or  another 
corporation.  Many  of  the  great  corporations  of  the  country 
are  organized  for  this  express  purpose  under  statute  or  char- 
ters conferring  and  defining  their  powers  and  the  methods  of 
executing  them;  but  even  in  other  cases  the  authority  so  to 
act  might  be  implied  as  auxiliary  to  their  main  purpose ": 
Mechem  on  Agency,  sec.  64.  It  is  clear,  then,  that  a  corpo- 
ration may  act  as  the  agent  of  another,  and  if  so,  it  must  be 
endued  with  the  faculties  or  instrumentalities  to  perform  the 
office  it  is  authorized  to  undertake  and  carry  out  the  purposes 
of  its  creation.     When  a  corporation  engages  in  a  legitimate 
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business,  and  is  authorized  by  its  incorporation  to  do  the  things 
necessary  to  carry  on  such  business,  it  is  an  express  grant  of 
power  to  enable  it  to  effect  that  object.  If  it  is  to  be  excluded 
from  doing  such  things  because,  from  the  nature  of  its  organ- 
ization, it  cannot  act  personally,  but  only  through  agents,  there 
would  be  little  left  in  the  domain  of  business  it  could  do.  As 
was  said  by  the  court  in  Hopkins  v.  Gallaton  Turnpike  Co.,  4 
Hump.  412:  "The  common-law  rule  with  regard  to  natural 
persons,  that  an  agent,  to  bind  his  principal  by  deed,  cannot 
in  the  nature  of  things  be  applied  to  corporations  aggregate, 
these  being  of  mere  legal  existence,  and  their  board,  as  such, 
literally  speaking,  are  incapable  of  a  personal  act.  They 
direct  or  assent  by  vote,  but  their  most  immediate  mode  of 
action  must  be  by  agent."  Being  a  creation  of  the  law,  —  an 
artificial  person,  —  it  can  only  act  by  agents,  who  are  its  limbs 
or  instrumentalities,  to  effect  the  purpose  for  which  it  was  or- 
ganized, and  to  act  for  it,  their  act  being  the  act  of  the  corpo- 
ration, exactly  as  the  act  of  an  individual  is  his  act.  As 
such,  upon  the  principle  of  the  objection  raised,  it  could  not 
make  an  acknowledgment  in  person,  but  it  may  by  its  officers, 
and  in  such  cases,  its  officer  affixing  the  seal  is  the  party  exe- 
cuting the  deed  within  the  meaning  of  the  statut^*l^e4iftVi*ijj5 
deeds  to  be  acknowledged  by  the  grantor:  KelDg  v.  Cafhoun, 
95  U.  S.  711;  Frostburg  M.  B.  Ass'n  v.  Brace,  51  Md.  508; 
Am.  &  Eng.  Ency.  of  Law,  tits.  Acknowledgments,  Corpora- 
tions. 

In  fact,  within  the  same  principle  of  reasoning,  it  may  be 
said  that  a  corporation  cannot  make  a  deed  of  its  own  prop- 
erty; but  we  know  it  can,  and  that  the  act  of  its  officers  in  so 
doing  is  the  act  of  the  corporation.  When  a  corporation  is 
made  the  agent  of  another  to  sell  and  convey  property,  it 
acts  through  the  same  instrumentalities  as  when  acting  for 
itself,  and  the  relation  between  it  and  its  instrumentalities  are 
as  one  being,  or  artificial  person,  in  the  performance  of  its 
engagement,  and  involves  no  delegation  of  powers.  So  that 
when  a  corporation  is  invested  with  a  power  of  attorney  to  sell 
and  convey  real  property,  the  person  conferring  the  power 
knows  that  the  corporation  cannot  act  personally  in  the  mat- 
ter, but  that  in  performing  the  engagement  it  will  act  through 
its  agents,  who  for  that  purpose  are  its  faculties,  and  whose 
acts  in  the  discharge  of  that  duty  are  the  acts  of  the  corpora- 
tion, and,  as  such,  must  be  considered  to  be  included  in  the 
artificial  person  as  instrumentalities  authorized  by  him  to  do 
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the  act  conferred  upon  it  by  his  power  of  attorney.  In  this 
view,  the  argument  that  the  corporation  cannot  do  such  act 
under  the  power  of  attorney  without  a  delegation  of  authority 
to  its  agents,  and  that  the  grantor  of  the  power  has  given  no 
Buch  power  of  substitution,  cannot  be  sustained. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 

CORPORATIONS    MAT    BB    THE    AgENTS     OV    INDIVIDUALS:      MeWUUaTTlS    T. 

Detroit  etc.  Co.,  31  Mich.  275.  Corporations  within  the  scope  of  their  au- 
thority have  the  same  powers  as  individuals:  Dennger'a  AdnCr  v.  Deringer'$ 
Adm'r,  6  Houst  416;  1  Am.  St.  Rep.  150. 


Smallman  v.  Powell. 

fl8  Oregon,  367.] 
Estates  of  Decedents  —  Descent  —  Next  of  Kin.  —  A  grandfather  is  one 
degree  nearer  of  kin  than  an  uncle,  under  the  civil  law.  Therefore, 
where  kindred  is  to  be  computed  under  that  law,  a  grandfather  will,  aa 
next  of  kin,  take  the  estate  of  an  intestate  who  dies  without  issue,  wife, 
nor  father,  mother,  brother,  nor  sister,  in  preference  to  an  uncle. 

^  Contest  to  determine  whether  plaintiff  as  uncle,  or  defendant 
£f/';;'.\9>"^K'^er,  of  Sampson  T.  Powell,  is  entitled  to  inherit,  as 
next  of  lfin,l|Hie  land  of  which  he  died  possessed,  and  intes- 
tate, without  wife,  father,  mother,  sister,  brother,  nor  issue. 

J.  K.  Weatherford,  for  the  appellant. 

J.  C.  Powell,  for  the  respondent. 

Lord,  J.  This  case  presents  the  single  question,  whether 
the  real  property  already  described  passes  to  the  defendant  as 
next  of  kin,  the  former  being  the  grandfather  and  the  latter 
the  uncle  of  the  intestate.  The  whole  matter  depends  upon 
the  meaning  to  be  given  to  subdivison  5  of  section  3098  of  the 
Oregon  Code:  "  If  the  intestate  shall  leave  no  lineal  descend- 
ants, neither  wife,  nor  father,  mother,  brother,  nor  sister,  such 
real  property  shall  descend  to  his  next  of  kin  in  equal  de- 
gree," etc.  And  section  3103  provides  that  "  the  degree  of 
kindred  shall  be  computed  according  to  the  rules  of  the  civil 
law."  It  is  somewhat  difficult  to  catch  the  point  in  the  con- 
tention for  the  plaintiflF.  While  the  rule  for  computing  kin- 
dred, as  declared  by  the  statute,  is  admitted,  the  argument 
indicates  that  if  so  computed,  and  the  grandfather  be  found 
to  be  one  degree  nearer  than  the  uncle,  he  would  not  be  en- 
titled to  the  inheritance,  because  he  is  not  of  the  blood  of  the 
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ancestor  from  whom  the  estate  originally  descended.  The 
argument  proceeds  upon  the  theory  that  there  is  an  exception 
when  the  estate  comes  by  descent,  which,  by  the  law  of  some 
of  the  states,  when  the  intestate  leaves  no  children,  reverts  to 
the  heir  or  kindred  of  the  person  through  whom  it  is  acquired. 
The  policy  of  the  common  law  was  to  keep  the  real  property 
in  the  line  of  the  ancestor  by  whom  it  was  brought  into  the 
family,  and  the  statutes  of  descent,  in  some  of  the  states,  in 
certain  cases,  have  provisions  to  that  effect.  But  generally, 
in  the  United  States,  the  English  common  law  of  descents,  in 
its  essential  features,  has  been  rejected,  and  each  state  has 
established  a  law  for  itself:  4  Kent's  Com.  412.  In  fact,  by 
enactment,  the  common-law  rule  prevails,  that  the  right  of 
succession  is  entirely  statutory. 

The  reason  is  obvious.  At  common  law,  the  canons  of 
descent  grew  out  of  the  feudal  system  of  tenures,  and  the 
policy  of  the  state  to  establish  and  maintain  a  wealthy  landed 
aristocracy,  which  co-operated  to  prevent  the  distribution  of 
real  property,  and  to  promote  its  accumulation  in  the  hands 
of  the  few.  An  important  factor  in  working  out  this  result 
was  the  common-law  mode  of  computing  kindred,  which,  being 
alien  in  spirit  to  our  political  institutions,  has  been  generally 
rejected,  and  in  this  state  abrogated  and  the  rules  of  the  civil 
law  adopted.  In  the  mode  of  computing  degrees  of  kindred, 
the  civil  law  did  not  begin  as  at  common  law,  and  reckon 
from  the  common  ancestor  downwards  to  each  of  the  persons 
related,  or  to  the  most  remote  of  them,  but  from  the  person  a 
quo  upwards  to  the  common  stock,  and  then  downwards  to 
the  other  party  related.  "The  difference  is  manifest;  the 
canon  and  common  law  starting  from  the  common  ancestor, 
and  the  civil  law  starting  from  the  intestate  himself,  as  the 
terviinus  a  quo,  the  several  degrees  are  numbered.  Thus  by 
the  civil  law,  from  the  intestate  to  his  father,  in  lineal  ascent, 
is  one  degree,  and  thence  to  the  grandfather,  is  another,  or  the 
second,  degree.  Again,  from  the  intestate  to  his  mother  is, 
lineally,  one  degree;  thence  to  her  father  or  mother  is  the 
second  degree,  and  thence  downward  to  the  aunt  is  the  third 
degree.  The  paternal  grandfather  being  in  the  second  and  the 
maternal  aunt  in  the  third  degree  by  this  mode  of  computa- 
tion, he  is  therefore  the  nearest  of  kin.  The  spiritual  courts 
have  adopted  the  rule  of  the  civilian  in  reckoning  propinquity 
of  degree,  and  in  so  doing  have  necessarily  placed  grand- 
fathers a  degree  nearer  the  intestate  than  uncles  and  aunts  ": 


744  Smallman  v.  Powell.  [Oregon, 

Sweezy  v.  Willis,  1  Bradf.  498;  2  Bla.  Com.  224;  2  Kent's 
Com.  422. 

Under  the  civil  law,  then,  the  grandparents  are  one  degree 
nearer  than  uncles  and  aunts,  and  so  speak  all  the  authorities 
without  a  dissentient  voice:  Cables  v.  Prescott,  67  Me.  682; 
Kelsey  v.  Hardy^  20  N.  H.  479;  Ryan  v.  Andrews^  21  Mich. 
229;  Phillips  v.  Peteet,  35  Ala.  696;  Barger  v.  Hohhs,  67  111. 
592;  Cramer's  Appeal,  43  Wis.  167;  Bassil  v.  Loffer,  38  Iowa, 
451;  Cole  v.  Bailey,  2  Curt.  562;  2  Domat's  Civil  Law,  sees. 
2832,  2834.  Peter  Powell,  therefore,  as  the  grandfather  of  the 
intestate,  Sampson  T.  Powell,  is  one  degree  nearer  than  John 
Smallman,  his  uncle,  the  plaintifiF,  and  his  next  of  kin,  upon 
the  facts,  to  which  the  estate  ascends,  unless  there  is  some  ex- 
ception which  affects  that  result. 

A  glance  at  the  statute  will  satisfy  any  one  that,  in  the  ab- 
sence of  those  specified,  the  estate  goes  to  the  next  of  kin,  as 
computed  by  the  civil  law.  The  course  is  prescribed  by  the 
statute  without  reference  to  the  source  from  which  the  prop- 
erty was  acquired.  While  it  may  be  admitted  that  whenever 
a  statute  does  not  prescribe  in  a  given  case  to  whom  an  estate 
shall  descend,  that  the  common-law  rule  prevails  for  ascer- 
taining who  is  the  person  or  heir  entitled  to  take.  No  such 
inquiry  can  arise  here;  for  the  statute  provides,  in  direct 
terms,  that  "  if  the  intestate  shall  leave  no  lineal  descendants, 
neither  wife,  nor  father,  mother,  brother,  nor  sister,  such  real 
property  shall  descend  to  his  next  of  kin  in  equal  degree." 
And  as  Sampson  T.  Powell,  the  intestate,  had  no  issue,  nor 
wife,  nor  father,  mother,  brother,  nor  sister,  his  grandfather,  the 
defendant,  would  take  the  estate  in  preference  to  the  plaintiff, 
his  uncle.  The  statute  makes  no  distinction  founded  upon 
the  source  from  which  the  property  has  been  derived,  but  as- 
signs it  to  the  next  of  kin,  who  is  the  defendant  and  grand- 
father, upon  the  facts,  as  reckoned  by  the  civil  law,  and  to 
whom  it  must  ascend. 

It  follows  there  was  no  error,  and  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Pesoent  —  Grandfabbnts  —  Uncles.  —  As  next  of  kin,  grandparents  are 
nearer  than  uncles  or  aunts,  and  great-grandparents  than  great-unoles  or 
great-aunts:  Note  to  /n  re  Ingram,  12  Am.  St.  Rep.  108,  109. 
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Jewett  V.  Olsen. 

[18  Oreoon,  419.1 

OoimoK  Cabrhr  —  Liability  for  Goods  Seized  under  Attachment.  — 
When  goods  in  the  hands  of  a  oonimon  carrier  for  transportation  and 
while  in  transit  are  seized,  under  process  sued  out  against  the  owner, 
and  taken  out  of  the  carrier's  possession,  the  property  is  thus  placed  in 
the  custody  of  the  law  so  as  to  excuse  the  carrier  from  liability  for  non- 
delivery. 

Common  Carrier— Duty  as  to  Goods  Attached  in  his  Custody. — 
When  goods  in  transit  are  taken  from  the  possession  of  the  carrier,  under 
attachment  against  the  owner,  it  is  the  carrier's  duty  to  immediately 
notify  him  of  the  fact. 

X.  N.  Sleeves,  for  the  appellant. 

T.  B.  Hundley,  for  the  respondent. 

Lord,  J.  The  facts  are,  that  on  the  eighteenth  day  of  No- 
vember, 1887,  one  Northrob  delivered  at  Tillamook,  Oregon,  a 
lot  of  apples  to  William  Olsen,  to  be  carried  on  the  steamer 
Rosa  Olsen,  and  delivered  at  Portland.  The  apples  were 
not  marked  in  any  way,  nor  consigned  to  any  one.  On  the 
twenty-first  day  of  November,  1887,  at  Astoria,  the  constable 
came  on  board  of  the  steamer  with  writs  of  attachment,  and 
by  virtue  of  the  same  levied  upon  the  apples,  and  took  them 
off  the  steamer  and  sold  them.  These  actions  were  against 
Northrob,  and  were  for  the  purchase  price  of  said  apples,  and 
judgment  was  rendered  in  them  on  February  13,  1888.  When 
the  apples  were  seized  under  the  writs  of  attachment,  Northrob 
was  at  once  notified,  but  remained  passive  and  made  no  de- 
fense. On  the  thirteenth  day  of  February,  1888,  the  said 
Northrob  sold  said  apples  to  one  Jewett,  who  since  has  brought 
the  present  action  against  Olsen  for  failure  to  deliver  the 
apples,  according  to  the  contract  of  shipment  made  by  North- 
rob with  Olsen.  It  will  be  noted  that  the  property,  when  de- 
livered to  the  carrier,  was  not  marked  nor  consigned  to  any 
one,  but  was  to  be  delivered  at  Portland,  and  presumably  to 
Northrob,  or  to  whomsoever  he  should  authorize  to  receive 
them,  by  assignment  or  otherwise;  that  while  such  property 
was  in  transitu,  it  was  seized  under  writs  of  attachment  at  an 
intermediate  port,  and  being  perishable  property,  was  sold, 
but  that  Northrob,  who  was  then  the  owner  of  the  apples,  was 
immediately  notified,  in  order  that  he  might  make  his  de- 
fense to  the  suits  against  him  on  which  the  property  had  been 
seized,  and   that  he  disregarded  such  notice,  and  refused  or 
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failed  to  make  any  defense  in  the  premises,  but,  two  or  three 
months  subsequently,  sold  the  property  to  the  plaintiff  in  this 
action.  As  a  separate  defense  to  the  action,  the  preceedings, 
etc.,  in  the  writs  of  attachment  were  set  up,  and  upon  demur- 
rer were  sustained,  as  stating  facts  sufficient  to  constitute  a 
defense,  and  the  demurrer  overruled,  but  during  the  trial, 
when  offered  in  evidence  in  support  thereof,  were  excluded  by 
the  court,  and  now  constitute  one  of  the  assignments  of  error 
upon  this  appeal.  Upon  the  facts,  the  proceedings  under 
which  the  goods  were  taken  by  the  officer  from  the  custody  of 
the  carrier  were  against  Northrob,  to  whom  the  property  be- 
longed, and  who  subsequently  sold  them  to  the  plaintiff  in 
this  action.  It  will  be  seen,  then,  that  the  question  we  are  to 
decide  is,  whether  a  common  carrier  is  excused  from  liability 
for  not  carrying  and  delivering  the  goods,  when  they  are, 
without  any  fault  or  fraud  on  his  part,  seized  by  virtue  of  a 
legal  process  and  taken  out  of  his  possession.  "  That  this 
will  excuse  the  carrier,"  says  one  author,  "  is  now  almost  uni- 
versally conceded  by  the  courts,  in  the  absence  of  connivance 
or  collusion  on  the  carrier's  part,  and  it  seems  to  make  no  dif- 
ference by  whom  or  against  whom  the  process  is  sued  out,  if 
it  be  valid  ":  Hatch  on  Carriers,  sec.  396.  "  If  this  defense  were 
not  valid,"  says  another  learned  author  in  a  note,  "  it  might 
compel  the  party  to  resist  the  acts  of  a  public  officer  in  the 
discharge  of  his  duty,  which  the  law  will  never  do":  2  Red- 
field  on  Railways,  158. 

In  the  supreme  court  of  the  United  States,  where  goods  in 
the  hands  of  a  carrier  had  been  attached  by  a  third  party  in 
a  suit  brought  by  the  consignees  on  a  bill  of  lading,  Mr.  Justice 
Nelson  said:  "After  the  seizure  of  the  goods  under  the  attach- 
ment, they  were  in  the  custody  of  the  law,  and  the  defendant 
could  not  comply  with  the  demand  of  the  plaintiff  without  a 
breach  of  it,  even  admitting  the  goods  to  have  been  at  the  time 
in  his  actual  possession.  The  case,  however,  shows  that  they 
were  in  the  possession  of  the  sheriff's  officer  or  agent,  and  con- 
tinued there  until  disposed  of  under  the  attachment.  It  is 
true  that  these  goods  had  been  delivered  to  the  defendants,  as 
carriers,  by  the  plaintiffs,  to  be  conveyed  for  them  to  the  place 
of  destination,  and  were  seized  under  an  attachment  against 
third  persons,  but  this  circumstance  did  not  impair  the  legal 
effect  of  the  seizure,  or  custody  of  the  goods  under  it,  so  as  to 
justify  the  defendant  in  taking  them  out  of  the  hands  of  the 


Feb.  1890.]  Jbwett  v.  Olsen.  747 

sheriff.  The  right  of  the  sheriff  to  hold  them  was  a  question 
of  law,  to  be  determined  by  the  proper  legal  proceedings,  and 
not  at  the  will  of  the  defendant  nor  that  of  the  plaintiff.  The 
law  on  this  subject  is  well  settled,  as  may  be  seen  on  a  refer- 
ence to  the  cases  collected  in  sections  452,  290,  and  350  of 
Drake  on  Attachment,  2d  ed.":  Stites  v.  Davis,  1  Black,  101; 
see  also  The  Idaho,  93  U.  S.  575.  In  Ohio  &  M.  Ry  Co.  v.  Yohe, 
51  Ind.  184,  19  Am.  Rep.  727,  the  objection  was  taken  by  de- 
murrer, and  sustained  by  the  court,  that  the  answer  did  not 
state  facts  suflBcient  to  constitute  a  defense,  but  it  was  on  the 
ground  of  the  want  of  an  averment  that  the  defendant  gave 
immediate  notice  to  the  plaintiffs  that  the  goods  had  been 
seized  and  taken  out  of  his  possession,  which  is  duly  alleged 
in  the  answer  herein. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Downey 
said:  "It  is  impossible  for  the  carrier  to  deliver  the  gooda  to 
the  consignee  when  they  have  been  seized  by  legal  process 
and  taken  out  of  his  possession.  The  carrier  cannot  stop, 
when  goods  are  offered  him  for  carriage,  to  investigate  the 
question  of  ownership.  Nor  do  we  think  he  is  bound,  when 
the  goods  are  so  taken  out  of  his  possession,  to  follow  them  up 
and  be  at  the  trouble  and  expense  of  asserting  the  claim 
thereto  of  the  party  to  or  for  whom  he  undertook  to  carry 
them.  We  do  not  think  it  is  material  what  the  form  of 
process  may  be.  In  every  case  the  carrier  must  yield  to  the 
authority  of  legal  process.  After  seizure  of  the  goods  by  the 
ofl&cer,  by  virtue  of  the  process,  they  are  in  the  custody  of 
the  law,  and  the  carrier  cannot  comply  with  his  contract 
without  a  resistance  of  the  process  and  a  violation  of  law. 
The  right  of  the  sheriff  to  hold  the  goods  involved  questions 
which  could  only  be  determined  by  the  tribunal  which  issued 
the  process,  or  some  other  competent  tribunal,  and  the  carrier 
had  no  power  to  decide  them.  If  the  goods  were  wrongfully 
seized,  the  plaintiffs  have  their  remedy  against  the  officer 
who  seized  them,  or  against  the  party  at  whose  instance  it 
was  done.  As  between  the  parties,  the  process  would  be  no 
justification  if  the  plaintiffs  were  the  owners  and  entitled  to 
the  possession  of  the  goods.  The  carrier  is  deprived  of  the 
possession  of  the  goods  by  a  superior  power,  the  power  of  the 
state,  —  the  vis  major  of  the  civil  law,  —  and  in  all  things  as 
potent  and  overpowering,  as  far  as  the  carrier  is  concerned,  as 
if  it  were  the  *  act  of  God  or  the  public  enemy.'     In  fact,  it 
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amounts  to  tlie  same  thing;  the  carrier  is  equally  powerless 
in  the  grasp  of  either."  In  Savannah  etc.  R.  R.  Co.  v.  Wilcox^ 
48  Ga.  433,  where  goods  were  delivered  to  a  common  carrier 
for  transportation,  and  were  seized  by  legal  process,  and  taken 
out  of  his  possession  by  the  sheriff,  and  the  carrier  forthwith 
gave  notice  to  the  consignor  and  consignee,  and  they  made  no 
reply,  and  took  no  further  notice  of  the  proceedings,  it  was 
held  that  the  carrier  had  a  legal  right  to  presume  they  had 
abandoned  the  property  as  subject  to  legal  process,  which  had 
seized  it.  And  further,  that  a  seizure  under  the  warrant  of 
the  goods  while  in  the  carrier's  possession  would  be  a  good 
excuse  for  their  non-delivery.  In  United  States  Mail  S.  Co.  y. 
Van  Winkle^  37  Barb.  122,  a  case  where  goods  were  seized  on 
attachment,  the  court  held:  "If  the  goods  are  taken  from  a 
bailee  or  carrier  by  authority  of  law,  or  any  case  coming 
within  these  exceptions,  there  is  no  doubt  that  it  is  a  good 
defense  to  an  action  by  the  bailor  or  shipper  for  a  non-deliv- 
ery." In  Bliven  v.  Hudson  Riv.  R.  R.  Co.,  36  N.  Y.  403,  it 
was  held  that  a  common  carrier  is  exonerated  from  his  ob- 
ligation to  his  bailor,  where  the  property  of  the  latter  is  taken 
from  him  by  legal  process,  and  where  the  carrier  immediately 
notifies  him  of  such  taking:  Burton  v.  Wilkinson,  18  Vt.  186; 
46  Am.  Dec.  145;  Edson  v.  Weston,  7  Cow.  278. 

Now,  according  to  the  facts,  Northrob  was  the  owner  of  the 
apples  at  the  time  they  were  seized  under  writs  of  attachment 
upon  a  debt  or  debts  against  him,  and  taken  out  of  the  pos- 
session of  the  defendant,  and  when  he  was  notified  of  such 
attachment  and  seizure,  and  yet  he  disregarded  the  notice, 
and  allowed  the  proceedings  to  go  on  without  any  defense 
thereto,  and  subsequently  sold  the  property,  and  his  claim 
thereto,  to  the  plaintiff.  At  the  time  of  the  seizure,  there  was 
no  consignee  to  whom  the  goods  were  delivered,  nor  were  they 
marked,  nor  any  other  person  known  to  the  carrier,  other 
than  Northrob,  upon  whose  debts  the  property  was  seized  as 
owner,  and  whose  subsequent  conduct,  in  selling  it,  indicates 
that  he  was  the  recognized  owner.  When  property  is  in  the 
hands  of  a  carrier  for  transportation,  and  in  the  course  of 
transit  is  seized  upon  process  sued  out  against  the  owner  of 
the  property,  and  taken  out  of  the  carrier's  possession,  such 
property  is  placed  in  the  custody  of  the  law,  and  is  so  placed 
by  a  superior  power,  —  the  power  of  the  state,  —  and  excuses 
the  carrier  from  liability  for  a  non-delivery. 
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It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered.  

Carriers  —  LiABiLrrY  for  Goods  Seized  under  Attachment.  —  Seizure 
by  a  sheriff  under  regular  process,  of  property  in  the  hands  of  a  carrier  for 
shipment,  relieves  the  carrier  from  liability  for  non-delivery:  Pingree  v, 
Detroit  etc  R.  R.  Co.,  66  Mich.  143;  11  Am.  St.  Rep.  479,  and  note. 


Wallace  v.  Scoggins. 

[18  Orkgon,  502.] 

Statctb  of  Frauds— Oral  Lease  for  More  than  a  Yeab — Part  Per- 
formance— Specific  Performance. — A  parol  agreement  for  a  lease 
of  lands  for  more  than  a  year  is  void;  but  if  the  tenant  has  entered  into 
possession,  paid  rent,  incurred  expenses  in  improvements,  and  changed 
his  circumstances  and  condition,  relying  upon  the  oral  agreement,  to 
such  an  extent  that  a  refusal  on  the  part  of  the  landlord  to  perform 
operates  as  a  fraud  on  the  tenant,  there  is  such  part  performance  as  will 
take  the  case  out  of  the  statute  of  frauds,  and  authorize  the  court  to 
decree  specific  performance  of  the  parol  agreement. 

Btatutb  of  Frauds — Parol  Lease  for  More  than  a  Year— Specific 
Performance.  —  A  parol  agreement  for  a  lease  of  lands  for  more  than  a 
year  is  such  an  agreement  that  its  part  performance  takes  it  out  of  the 
operation  of  the  statute  of  frauds,  and  renders  it  enforceable  by  decree 
of  specific  performance  in  equity. 

A.  H.  Tanner,  for  the  appellant. 

Williams  and  Wood,  for  the  respondent. 

Stbahan,  J.  This  is  a  suit  in  equity  whereby  the  plaintiff 
seeks  the  specific  performance  of  a  parol  lease  of  certain  prem- 
ises situated  in  the  city  of  Portland.  In  her  complaint,  the 
plaintiflF,  in  substance,  alleges  that  on  or  about  July  1,  1888, 
the  plaintiff  rented  from  the  defendant  the  property  in  the 
city  of  Portland  known  as  No.  247  Alder  Street,  for  the  term 
of  two  years,  at  the  rent  of  forty  dollars  per  month;  that 
about  the  time  said  lease  was  made,  and  in  pursuance  thereof, 
plaintiff  entered  into  the  possession  of  said  premises;  that  she 
cut  and  fitted  expensive  carpets  for  the  house,  painted  certain 
portions  of  the  inside  thereof,  and  expended  a  large  sum  of 
money  in  fitting  up  said  house  to  be  used  as  a  residence  dur- 
ing said  two  years;  that  she  purchased  and  placed  in  the 
cellar  of  said  house  a  large  quantity  of  coal  and  wood  for  her 
winter's  supply;  and  that  she  regularly  paid  the  rent  at  the 
end  of  each  month,  and  has  fully  performed  the  contract  of 
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lease  on  her  part;  but  that  the  said  defendant,  under  the 
pretense  that  said  lease  was  not  in  writing,  commenced  a  suit 
against  this  plaintiff  before  B.  B.  Tuttle,  a  justice  of  the 
peace  in  Multnomah  County,  for  the  unlawful  detainer  of 
said  premises,  and  prays  that  said  contract  of  leasing  may 
be  specifically  enforced,  etc.  The  answer  denies  most  of  the 
allegations  of  the  complaint.  The  case,  being  at  issue,  was 
referred  to  Hon.  Raleigh  Stott  to  take  the  evidence,  and  re- 
port the  same,  together  with  his  findings  of  fact  and  law 
thereon,  to  the  court.  He  found  the  facts  to  be  substantially 
as  alleged  in  the  complaint;  but  found,  as  a  conclusion  of  law» 
that  the  renting  was  valid  for  the  term  of  one  year,  and  there- 
fore that  the  plaintiff  had  an  adequate  defense  to  the  action 
of  unlawful  detainer,  and  he  consequently  reported  for  the  dis- 
missal of  the  suit. 

Exceptions  were  taken  to  the  report  by  each  of  the  parties. 
The  plaintiff  moved  to  confirm  the  report,  except  the  conclu- 
sion of  law.  The  defendant  moved  to  confirm  all  of  the  re- 
port except  the  first  finding  of  fact,  which  is  to  the  effect  that 
the  plaintiff  had  rented  the  house  from  the  defendant  for  the 
term  of  two  years,  at  a  monthly  rental  of  forty  dollars,  for  her 
residence.  The  court  below  sustained  the  plaintiff's  excep- 
tions and  overruled  those  of  the  defendant,  and  entered  a  de- 
cree specifically  enforcing  said  contract  against  the  defendant, 
from  which  he  appealed  to  this  court. 

1.  The  first  question  presented  for  our  consideration  is  one 
of  fact.  Did  the  defendant  lease  said  property  to  the  plain- 
tiff on  the  terms  alleged  in  the  complaint?  After  a  careful 
reading  and  consideration  of  all  the  evidence  in  the  case  on 
this  subject,  I  think  this  question  must  be  answered  in  the 
afiirmative.  The  plaintiff  testifies  to  the  facts  and  circum- 
stances intelligently  and  distinctly,  and  she  is  corroborated 
in  her  statements  by  other  evidence.  In  addition  to  this,  the 
facts  and  circumstances  attending  her  occupancy  tend  very 
strongly  to  corroborate  her;  on  the  other  hand,  the  defend- 
ant's denials  are  uncertain  and  equivocal.  It  is  true,  he 
makes  the  denial  when  forced  to  it  by  the  direct  interroga- 
tory of  his  counsel;  but  when  left  to  himself,  the  inference 
becomes  very  strong  that  the  defendant  bases  his  denial  on 
the  fact,  not  that  the  plaintiff  did  not  enter  into  a  parol 
agreement  with  him  for  the  lease  of  the  premises  for  two 
years,  but  on  the  ground  that  the  lease  was  not  in  writing. 
His  remark  to  Mr.  Williams  was:  "She  did  n't  get  a  lease"; 
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and  on  another  occasion  he  said:  "She  had  no  lease  for  the 
house." 

2.  But  this  contract,  not  being  in  writing,  and  being  for  a 
lease  for  a  term  exceeding  one  year,  was,  under  sections  781 
and  785,  subdivision  6,  of  Hill's  Code,  ineffectual  at  law  to 
create  such  title  or  interest  as  the  plaintiff  claims  under  it. 
But  the  plaintiff  ^.lieges  part  performance  of  said  agreement 
on  her  part,  and  relies  upon  that  to  take  the  case  out  of  the 
operation  of  the  statute,  and  to  that  aspect  of  the  case  our 
attention  must  be  directed. 

3.  It  appears,  from  the  evidence,  that  the  plaintiff,  with  the 
consent  of  the  defendant,  entered  into  the  possession  of  said 
premises,  pursuant  to  said  contract,  about  the  Ist  of  July, 
1888,  and  continued  to  reside  there,  without  objection  from 
the  defendant,  until  about  the  month  of  November,  during 
which  time  she  paid  the  defendant  the  rent  stipulated  by 
said  agreement.  At  the  time,  or  soon  after,  she  took  posses- 
sion of  said  premises,  the  plaintiff  caused  some  shrubbery, 
rose-bushes,  and  the  like,  to  be  removed  to  said  premises  and 
planted  in  the  yard;  she  purchased  some  expensive  carpets, 
and  had  them  cut  and  put  down  in  the  rooms;  she  caused 
considerable  paper-hanging  and  painting  to  be  done  about  the 
house,  and  enough  coal  and  wood  to  be  placed  in  the  cellar  to 
last  her  during  the  winter  next  ensuing  after  her  occupancy 
commenced.  In  short,  she  did  everything  that  a  tenant 
would  have  done  who  understood  that  his  occupancy  was  for 
a  greater  length  of  time  than  from  month  to  month. 

Do  these  acts,  as  part  performance  of  this  lease,  on  the 
part  of  both  parties  to  it,  entitle  the  plaintiff  to  have  the  same 
specifically  enforced?  I  think  they  do.  They  are  substantial 
on  both  sides,  and  go  to  the  substance  of  the  contract,  and  it 
would  hardly  be  possible  to  restore  the  plaintiff"  to  the  condi- 
tion she  was  in  before  the  acts  were  performed.  Relying  upon 
the  terms  of  the  parol  agreement,  she  incurred  expenses,  and 
changed  her  circumstances  and  condition,  to  such  an  extent 
that  a  refusal  on  the  part  of  the  defendant  to  perform  oper- 
ates as  a  fraud  on  the  rights  of  the  plaintiff.  As  I  understand 
the  rule,  this  is  such  a  part  performance  of  the  parol  agree- 
ment as  takes  the  case  out  of  the  operation  of  the  statute  of 
frauds:  Arguello  v.  Edinger,  10  Cal.  150;  Hotchkias  v.  Downey, 
2  Day,  225;  Wilde  v.  Fox,  1  Rand.  165;  Kidder  v.  Barr,  35 
N.  H.  235;  Hawkins  v.  Hunt,  14  111.  42;  Johnson  v.  Hubbell,  10 
N.  J.  Eq.  332;  66  Am.  Dec.  773;  Eyre  v.  Eyre,  19  N.  J.  Eq. 
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102;  Puttman  v.  Haltey,  24  Iowa,  425j    Kay  v.  Watson^  17 
Ohio,  27;  Waterman  on  Specific  Performance,  sec.  257. 

4.  Upon  the  argument,  counsel  for  the  appellant  insisted 
that  though  we  might  be  satisfied  that  the  parol  agreement 
was  made  as  alleged,  and  that  there  had  been  such  part  per- 
formance as  would  take  the  same  out  of  the  operation  of  the 
statute  of  frauds,  still  this  is  not  the  kind  of  a  case  in  which 
a  court  would  decree  a  specific  performance,  and  that  the 
plaintiff  must  fail  for  that  reason.  But  in  this  I  think  the 
counsel  is  mistaken.  Pomeroy  on  Specific  Performance,  sec- 
tion 101,  says:  "As  the  statute  speaks  of  lands,  'or  any  inter- 
est in  or  concerning  them,'  contracts  to  lease  are  both  included 
within  its  terms,  and  are  capable  of  being  part  performed,  so 
as  to  be  taken  out  of  the  operation  of  the  statute,  and  made 
enforceable  in  equity.  In  most  of  the  American  statutes,  all 
possible  doubt  upon  this  point  has  been  removed  by  adding  a 
clause  to  the  section  concerning  lands,  which  expressly  in- 
cludes agreements  to  lease  for  a  time  not  exceeding  one  year." 
This  provision  is  found  in  our  own  statute:  Hill's  Code,  sec. 
785,  subd.  6;  Taylor  on  Landlord  and  Tenant,  sec.  32.  But  it 
is  useless  to  follow  the  subject;  the  authorities  are  uniform  in 
favor  of  the  rule  I  have  stated. 

5.  The  finding  of  the  learned  referee,  to  the  eflfect  that 
plaintiff's  parol  lease  was  good  for  a  year,  and  therefore  she  had 
a  good  legal  defense  to  the  pending  proceedings  of  unlawful 
detainer,  did  not  go  far  enough.  Her  rights  rest  upon  a  more 
substantial  equity  than  a  defense  to  that  proceeding.  It  is 
right  to  have  the  parol  agreement  specifically  enforced  by  a 
decree,  bo  that  the  same  shall  be  fixed  and  certain,  and  that 
she  may  not  again  be  subject  to  be  harassed  and  vexed  by 
such  a  petty  proceeding. 

The  decree  of  the  court  below  was  right,  and  the  same  is 
affirmed. 

Effect  of  Fabol  Leasb  for  Mobb  than  One  Year. — The  statute  ol 
frauds  having  been  adopted  and  incorporated  in  the  statute  law  of  each  of  the 
states  of  the  American  Union,  it  is  generally  eonsidered  that  oral  leases  of 
lands  create  such  an  estate  or  interest  therein  that  if  made  for  a  longer 
period  than  one  year  they  are  void,  and  cannot  be  enforced  at  law:  Rosenblai 
V.  Perkins,  18  Or.  166;  RagsdaU  v.  Lander,  80  Ky.  61;  Roberta  v.  Tennell,  3 
T.  B.  Mon.  250;  Brial  v.  Entumtle,  10  Daly,  398;  Hokderber  v.  ForrestcU,  13 
Daly,  34;  Like  v.  McKimti-y,  41  Barb.  186;  Thurber  v.  Dwyer,  10  R.  I.  355; 
Hammond  v.  Z>eon,  8  Baxt.  193;  Shepherd  v.  Cummings,  1  Cold.  355;  Oliver  v. 
Alabama  etc.  Ins.  Co.,  82  Ala.  417;  Hammond  v.  Winchester,  82  Ala.  470;  Par- 
ker  V.  HolUa,  50  Ala.  411;  Shakespeare  t.  Alba,  76  Ala.  351;  Olt  v.  Lohnas, 
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19  m.  575;  Creighton  v.  Sanders,  89  HI.  548;  Warner  v.  Hale,  65  111.  395;; 
Wlieeler  v.  Frankenthal,  78  111.  124;  Wolf  v.  Dozer,  22  Kan.  436;  Bard  v. 
Elstm,  31  Kan.  274;  Dtisher  v.  Stein,  34  Kan.  39;  Bacon  v.  Parker,  137.' 
Mass.  309;  San/wd  v.  Johnson,  24  Minn.  172;  C/ta/c  v.  £e;M>t<,  60  Miss.  34;- 
Moirill  V.  Mackman,  24  Mich.  279;  9  Am.  Rep.  124;  Coe  v.  Hobby,  72  N.  Y. 
141;  28  Am.  Rep.  120;  Duke  v.  Harper,  6  Yerg.  280;  27  Am.  Dec.  462;  Bel- 
ler  V.  Robinson^  50  Mich.  264;  Durand  v.  Curtis,  57  N.  Y.  7;  Thomas  v.  .^fi- 
«<m,  69  N.  Y.  118;  Laughran  v.  Stw^A,  75  N.  Y.  205;  Schuyler  v.  Leggeit,  2 
Cow.  660;  People  v.  Rickert,  8  Cow.  226;  Friedhoff  v.  SmUh,  13  Neb.  6;  Web- 
ster V.  Bhdgett,  59  N.  H.  120;  Fl'Ai^nflr  v.  Pittsburg  etc.  Co.,  88  Pa.  St  100; 
yAorp  V.  Bradley,  lb  Iowa,  50;  Raynor  v.  Drew,  72  Cal.  307.  An  oral  agree- 
ment to  hire  a  shop  for  a  year  at  a  certain  rent,  and  to  pay  the  amount 
expended  in  fixing  it  up,  will  not  support  an  action  for  the  amount  expended, 
u  the  agreement  is  within  the  statute:  McMullin  v.  Riley,  6  Gray,  500.  And 
an  oral  lease  for  a  year  at  a  fixed  rental,  and  for  a  year  thereafter  at  an 
increased  rent,  is  but  a  single  letting,  and  void  under  the  statute:  Schmitz  v. 
Lauferty,  29  Ind.  400;  Hohderber  v.  Forrestal,  13  Daly,  34.  The  majority  of 
cases  decide  that  an  oral  lease,  or  agreement  for  a  lease  to  be  made,  for  a 
year,  or  for  a  longer  term,  such  term  to  begin  at  a  future  day,  is  void,  and 
cannot  be  enforced  on  either  side:  Olt  v.  Lohnas,  19  111.  576;  Atwood  v.  Nor- 
ton,  31  Ga.  507;  Parker  v.  Hollis,  50  Ala.  411;  Martin  v.  Blanchett,  77  Ala. 
288;  Oliver  V.  Alabama  etc.  Ins.  Co.,  82  Ala.  417;  Briar  v.  Robertson,  19  Mo. 
App.  66;  Jones  v.  Marcy,  49  Iowa,  188;  Delano  v.  Cushing,  4  Cush.  42;  Ryaa 
V.  Kirchberg,  17  111.  App.  132;  Wheeler  v.  Frankenthal,  78  111.  124;  Wheeler 
V.  Conrad,  6  Phila.  209;  WhUing  v.  Pittsburg  etc.  Co.,  88  Pa,  St.  100;  Haw- 
ley  V.  Moody,  24  Vt.  603;  Wolf  v.  Dozer,  22  Kan.  436.  The  principle 
upon  which  these  cases  is  decided  is,  that  the  year  within  which  a  contract 
not  in  writing  must  be  performed,  in  order  to  escape  the  bar  of  the  statute 
of  frauds,  must  commence  from  the  date  of  the  contract,  and  not  from  the 
date  of  entering  upon  its  performance.  On  the  other  hand,  a  contrary  doc- 
trine is  maintained  in  several  of  the  states,  where  it  is  determined  that  aa 
oral  agreement  for  a  lease,  or  an  oral  lease  for  the  term  of  a  year  or  longer^ 
to  begin  in  future,  is  valid,  and  may  be  enforced:  Whiting  v.  Ohlert,  52  Mich. 
462;  50  Am.  Rep.  265;  following  Tillman  v.  Fuller,  13  Mich.  113;  Stackberger 
y.  Mosteller,  4  Ind.  461;  Huffman  v.  Storks,  31  Ind.  474;  Sears  v.  Smith,  9 
CoL  287;  Steininger  v.  WUliams,  63  Ga.  475;  Sobcy  v.  BrUbee,  20  Iowa,  105; 
Naihan  v.  Stern,  13  Daly,  390;  Young  v.  Dake,  5  N.  Y.  463;  55  Am.  Dec. 
356;  Becar  v.  Flues,  64  N.  Y.  518.  A  parol  agreement  for  a  future  lease  is 
not  void,  if  it  is  possible  that  it  may  be  performed  within  the  time  fixed  by 
the  statute:  Chaffe  v.  Benoit,  60  Miss.  34;  Mackey  v.  Potter,  34  Minn.  510; 
Winters  v.  Cherry,  78  Mo.  344;  WhUing  v.  OhkH,  52  Mich.  462;  50  Am.  Rep. 
265;  Raynor  v.  Drew,  72  Cal.  307.  And  for  this  reason  a  parol  lease  for  an 
indefinite  time  is  not  void  as  being  within  the  statute:  Raynor  v.  Drew,  72 
Cal.  307;  Suxin  v.  Clark,  80  Ind.  57.  A  verbal  lease  which  is  void  under  the 
statute  because  made  for  a  longer  term  than  is  allowed  by  it  is  nevertheless 
generally  construed  to  be  good  and  valid  as  a  lease  for  a  year,  or  from  year 
to  year,  if  possession  is  taken  under  it,  and  the  tenancy  can  only  be  termi« 
nated  and  the  lease  annulled  after  notice  to  quit:  Friedhoff  v.  Smith,  13  Meb. 
5;  Schuyler  v.  Leggett,  2  Cow.  660;  People  v.  Rickert,  8  Cow.  226;  Blumenthal 
V.  Bloomingdale,  100  N.  Y.  558;  Lounsbery  v.  Snyder,  31  N.  Y.  514;  Laugh' 
ran  v.  SmUh,  75  N.  Y.  205;  Drake  v.  Newton,  23  N.  J.  L.  Ill;  Duke  v.  Harper, 
6  Yerg.  280;  27  Am.  Dec.  462;  Strong  v.  Crosby,  21  Conn.  389;  Swan  v. 
Clark,  80  Ind.  57;  MaHin  v.  Blanchett,  77  Ala.  288. 
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Some  of  these  cases  and  those  which  follow  show  that  snch  a  lease  is  good 
from  year  to  year,  and  regulates  the  tenancy  in  all  other  respects,  as  to  when 
rent  shall  be  paid,  the  tenant  shall  be  given  notice  to  quit,  etc.,  except  as  to 
the  duration  of  the  term:  Reeder  v.  Sayre,  70  N.  Y.  180;  26  Am,  Rep.  567; 
'Craske  v.  Christian  Union  etc.  Pub.  Co.,  17  Hun,  319;  Koplilz  v.  Gustavus,  48 
Wis.  48;  Union  Banking  Co.  v.  Oitting8,i5  Md.  181;  Morrill  v.  Mackman,  24 
Mich.  279;  9  Am.  Rep.  124;  Jennings  v.  McComb,  112  Pa.  St,  518;  Thurher 
V.  Dioyer,  10  R.  I,  355;  Nash  v.  BerkmeiUr,  83  Ind.  536;  Lockwood  v.  Lock' 
wood,  22  Conn.  425;  Howard  Ins.  Co.  v.  Hope  Ins.  Co.,  22  Conn.  394;  Larkin 
V.  Aoery,  23  Conn.  304.  An  oral  lease  for  more  than  a  year  under  the  stat- 
ute  is  not  valid,  even  for  one  year,  unless  the  tenant  has  possession  under 
it  for  that  entire  period:  Thomas  v.  Nelson,  69  N.  Y.  118;  Talamo  v.  Spitz- 
miller,  120  N.  Y.  37;  ante,  p.  607;  Prial  v.  Entwistk,  10  Daly,  398.  And 
if  the  lease  is  for  more  than  a  year,  and  the  rent  under  it  is  to  be  paid 
monthly,  then  possession  under  it  will  only  operate  as  a  lease  from  month  to 
mouth:  Oeiger  v.  Braun,  6  Daly,  506;  and  the  landlord,  in  order  to  terminate 
the  tenancy,  must  give  at  the  end  of  the  month  a  month's  notice  to  quit: 
Anderson  v.  Prindle,  23  Wend.  616;  People  v.  Darling,  47  N.  Y.  666;  Creigh- 
ton  V.  Sanders,  89  111.  543;  Brownell  v.  Welch,  91  111.  523.  In  some  jurisdic- 
tions a  parol  lease  of  lands  for  years  is  construed  as  creating  only  a  tenancy 
at  will,  which  does  not  entitle  the  tenant  to  notice:  Ellis  v.  Paige,  1  Pick. 
43;  Withers  v.  Larrabee,  48  Me.  570;  Duke  v.  Harper,  6  Yerg.  280;  27  Am. 
Dec.  462;  Robinson  v.  Deering,  56  Me.  357-359.  This  vule  is  thus  laid  down 
in  a  late  case.  The  mere  fact  that  a  tenant  goes  into  possession  under  a 
porol  lease  void  under  the  statute  because  for  a  longer  period  than  one  year 
does  not  create  a  tenancy  from  year  to  year,  but  is  ineffectual  to  vest  any  term 
in  the  tenant;  his  possession,  in  the  absence  of  any  other  agreement,  only 
constitutes  him  a  tenant  at  will,  and  fixes  his  liability  to  pay  rent  at  the 
stipulated  amount  for  the  use  and  occupation:  Talamo  v.  SpUzmiller,  120 
N.  Y.  37;  ante,  p.  607.  A  tenancy  for  life,  created  in  parol,  is  nothing  but 
a  tenancy  at  will,  revokable  at  the  pleasure  of  the  landlord:  Hooton  v.  Holt, 
139  Mass.  54;  Bailey  v.  Ward,  32  La.  Ann.  839.  So  a  parol  lease  for  three 
years  subsequent  to  the  time  it  was  made  vests  no  certain  term  in  the  lessee, 
and  he  is  only  a  tenant  at  will:  Jennings  v.  McComb,  112  Pa.  St.  518.  The 
statute  of  frauds  of  some  of  the  states  provides  that  a  tenancy  for  three  years 
may  be  created  by  parol  lease,  although  a  lease  resting  in  parol  for  a  longer 
term  is  void;  still,  if  the  lessee  has  gone  into  and  holds  possession,  and  has 
paid  rent,  he  will  be  considered  a  tenant  from  year  to  year:  Railshack  v.  Walke, 
81  Ind.  409;  Nash  v.  Berkmeiler,  83  Ind.  536;  Union  Banking  Co.  v.  Oittings, 
45  Md.  181;  Cody  v.  Quarterman,  12  Ga.  386;  Wade  v.  City  of  Nevobern, 
77  N.  C.  460;  Drake  v.  Newton,  23  N.  J.  L.  111.  In  New  Jersey,  an  un- 
written lease  not  exceeding  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  amounts  to  a  two-thirds  part  at  least  of  the  full 
improved  annual  value  of  the  thing  demised,  is  valid  for  all  purposes,  be- 
fore entry  by  the  tenant,  or  anything  done  under  it  by  either  of  the  parties: 
Birckhead  v.  Cummings,  33  N.  J.  L.  44.  But  in  order  to  render  such  lease 
valid,  it  must  be  shown  that  the  rent  reserved  bears  such  proportion  to  the 
value  of  the  demised  property:  Qano  v.  Vanderveer,  34  N.  J,  L.  293.  In 
Pennsylvania,  a  parol  lease  for  a  longer  term  than  three  years  creates  only  a 
tenancy  at  will:  Jennings  v.  McComb,  112  Pa.  St.  518.  Such  tenancy, 
like  any  other,  may  be  subsequently  changed  into  a  tenancy  from  year  to 
year,  by  payment  and  acceptance  of  the  rent  annually,  or  other  circum- 
stances indicating  that  to  be  the  intention  of  the  parties:  Dumn  r.  RotJiermel, 
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112  Pa.  St.  272;  Tafamo  v.  SpttzmiUer,  120  N.  Y.  37;  ante,  p.  607.  In  Con- 
necticut, an  oral  lease  of  land  for  any  period  of  time  is  void:  Eaton  v.  WMtakerp 
18  Conn.  222;  44  Am.  Dec.  586;  Larkin  ▼.  Avery,  23  Conn.  304.  And  the 
same  rule  applies  to  a  mining  lease  made  in  North  Carolina:  Briiea  v.  Paeet 
13  Ired.  282. 

A  parol  contract  for  a  new  and  sapplemental  lease  between  the  landlord 
and  his  tenant  in  possession  nnder  a  former  and  subsisting  lease  is  within 
the  statute  of  frauds:  Crawford  v.  Wick,  18  Ohio  St.  190;  especially  if  the 
new  contract  is  materially  different  from  the  original  lease:  Crommelin  v. 
Thiess,  31  Ala.  412;  70  Am.  Dec.  499;  Singer  M/g.  Co.  v.  Sayre,  75  Ala.  270; 
Better  v.  Robinson,  50  Mich.  264.  In  St.  Louis  etc  R.  R.  Co.  v.  Ludteig,  6 
Mo.  App.  583,  it  is  said  that  the  statute  was  intended  to  operate  on  original 
parol  leases,  and  not  upon  mere  extensions  in  point  of  time  of  original  leases 
in  writing;  hence  where  a  tenant,  under  a  written  lease  for  yeaxa,  holds  over 
by  consent,  express  or  implied,  this  is  evidence  of  a  new  contract,  without 
any  definite  period  for  its  termination,  and  is  construed  to  be  a  tenancy  from 
year  to  year,  and  the  tenant  will  be  presumed  to  hold  under  the  terms  of  the 
original  lease. 

It  is  generally  determined  that  in  case  of  a  verbal  leasing  of  lands  where 
the  contract  is  not  to  be  performed  within  one  year,  part  performance,  by 
entering  into  possession  of  the  demised  premises  and  occupying  them  for  a 
while,  will  not,  in  a  court  of  law,  take  the  case  out  of  the  operation  of  the 
statute  of  frauds:  Warner  v.  Hale,  65  111.  395;  Wheeler  v.  Frankenthal,  78 
111.  124;  Creigliton  v.  Sanders,  89  111.  543;  Jackson  v.  Pierce,  2  Johns.  221; 
Pelsch  V.  Biggs,  31  Minn.  392;  Norman  v.  Wells,  17  Wend.  136.  If,  how- 
ever,  the  tenant  has  gone  into  possession,  and  has  fully  performed  his  part  of 
the  contract,  this  is  sufficient  to  take  it  out  of  the  operation  of  the  statute: 
Rosser  r.  Harris,  48  Ga.  512;  Moore  v.  Beasley,  3  Ohio,  294;  Wilber  v.  Paine, 
1  Ohio,  248;  Winteis  v.  Cherry,  78  Mo.  344.  Thus  where  the  tenant,  under 
a  parol  lease  for  two  years,  has  cleared  the  land  and  done  extra  work  on  it, 
in  order  to  retain  possession  to  the  end  of  his  term,  but  is  ejected  at  the  end 
of  the  first  year,  there  is  such  part  performance  as  to  take  the  case  out  of 
the  statute,  and  enable  him  to  maintain  an  action  against  the  landlord  for 
damages:  Steel  v.  Payne,  42  Ga.  207.  Or  where  the  tenant  has  been  in  posses- 
sion, the  landlord  may  recover  for  the  use  and  occupation  of  the  premises  for 
the  time  they  were  occupied,  estimating  the  value  of  the  same  on  the  basis  of 
a  quantum  meruit:  Warner  v.  Hale,  65  111.  395;  and  the  same  remedy  lies  in 
favor  of  the  tenant  for  services  rendered:  Wolke  v.  Fleming,  103  Ind.  105;  53 
Am.  Rep.  495.  Where  the  lease  is  within  the  statute,  and  the  tenant  exe- 
cutes notes  for  the  rents,  takes  possession,  and  occupies  the  land  during  the 
term,  he  is  liable  on  the  notes:  Oibson  v.  Wilcoxen,  16  Ind.  333.  Where  by 
the  terms  of  a  verbal  agreement  to  lease  several  parcels  of  land  the  lessee 
is  to  have  the  possession  of  one  of  the  parcels  immediately,  but  not  of  any 
of  the  others  until  a  specified  future  time,  and  a  designated  portion  of  the 
crop  to  be  raised  on  the  different  parcels  when  ready  for  the  market  is  to  be 
delivered  to  the  landlord  as  the  rent  therefor,  possession  taken  by  the  tenant 
of  the  portion  to  which  he  is  entitled  at  once  is  not  such  part  performance 
as  will  take  the  contract  out  of  the  statute  of  frauds  as  to  those  parcels  to 
the  possession  of  which  he  was  not  entitled,  and  the  refusal  of  the  land- 
lord to  deliver  possession  of  them  will  not  make  him  liable  to  the  lessee  in 
damages:  Myers  v.  Croswell,  45  Ohio  St.  543. 

Where  the  tenant  has  gone  into  possession  under  a  parol  contract  for  a 
lease,  has  paid  installments  of  rent,  made  improvements,  or  otherwise  ex- 
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pended  money,  these  acts  are  in  equity  generally  considered  as  snch  part 
performance  as  will  take  the  lease  out  of  the  statute  of  frauds,  and  entitle 
the  tenant  to  specific  performance  of  the  contract.  Thus  specific  per- 
formance of  an  agreement  to  give  a  lease  will  be  decreed  where  the  lessee 
has  entered,  paid  rent,  and  cut  his  carpets  to  fit  the  rooms:  Wendell  v.  SCerne, 
39  Hun,  382.  Or  specific  performance  will  be  decreed  after  acts  of  part  per- 
formance, such  as  fencing  the  land,  building  houses,  and  paying  taxes:  Mor- 
rison  v.  Peay,  21  Ark.  110.  And  where  the  tenant,  by  virtue  of  an  oral  lease, 
takes  possession  of  the  leased  property,  and  continues  therein  for  five  years, 
plants,  cultivates,  and  raises  hedges  thereon,  breaks  up  and  cultivates  the 
ground,  builds  houses,  and  digs  wells  on  the  land,  and  pays  the  taxes,  the 
lease  is  taken  out  of  the  statute  of  frauds,  and  may  be  enforced  for  the  full 
term:  Bard  v.  Elision,  31  Kan.  274.  Or  where  the  landlord  enters  into  a  parol 
agreement  to  execute  to  another  a  written  lease  of  land  for  more  than  a  year, 
and  such  other  person,  in  pursuance  of  such  agreement,  enters  into  possession, 
and  expends  time,  labor,  money,  and  materials  in  making  improvements  upon 
the  land,  and  in  putting  it  in  condition  to  use  and  enjoy  during  the  term  of 
the  contemplated  lease,  there  is  such  part  performance  as  takes  the  case  out 
of  the  statute;  and  if  the  landlord  afterwards  refuses  to  execute  the  lease, 
and  ousts  the  lessee  from  the  premises,  the  latter  may  in  equity  recover  dam- 
ages: Deisher  v.  Stein,  34  Kan.  39. 

When  the  tenant  has  taken  possession  of  land  under  an  oral  lease  for  more 
than  a  year,  and  paid  an  installment  of  rent,  this  is  such  part  performance  as 
will  take  the  case  out  of  the  statute,  and  support  a  decree  for  specific  perform- 
ance, either  on  the  part  of  the  lessor  or  lessee,  as  the  case  may  be:  Orant  v. 
Ramsey,  7  Ohio  St.  158;  Eaton  v.  Whitaker,  18  Conn.  222;  44  Am,  Dec.  586; 
Steininger  v.  Williams,  63  Ga.  475;  Shakespeare  v.  Alha,  76  Ala.  351.  Or  if 
the  tenant  has  taken  possession  and  made  improvements,  this  is  such  part 
performance  as  will  take  the  contract  for  the  lease  out  of  the  statute,  and 
justify  a  decree  of  specific  performance  against  the  landlord:  Wharton  v. 
Stoutenburgh,  35  N.  J.  Eq.  266;  Benjamin  v.  Wilson,  34  Minn.  617.  Although 
the  tenant  is  entitled  to  specific  performance,  still,  such  entry  and  improve- 
ments under  the  contract  is  no  defense  at  law  to  an  action  of  unlawful  de- 
tainer commenced  after  a  year  from  making  the  contract:  Brochoay  v.  Thomas^ 
36  Ark.  518.  The  specific  performance  of  an  expired  parol  lease  may  be 
granted,  when  the  parties  have  rights  under  a  later  written  lease  requiring 
its  determination:  Switzer  v.  Gardner,  41  Mich.  164.  Where  the  bill  prays 
specific  performance  of  a  parol  contract  for  a  leasehold  interest  in  lands,  and 
the  defendant  avers  that  the  terms  of  the  contract  were  other  than  as  alleged, 
and  a  contract  is  proved,  materially  difCerent  from  that  alleged  in  the  bill  or 
answer,  the  court  may,  with  the  consent  of  the  plaintiff,  decree  specific  per- 
formance of  the  contract  as  proved,  or  rescind  it  and  put  the  parties  tn  ataiu 
quo:   West  Virginia  Oil  Co.  v.  Vinal,  14  W.  Va.  637. 

It  follows,  as  a  necessary  result  of  the  decisions  hereinbefore  cited,  that 
whether  a  lease  is  oral  or  written  is  not  very  material,  if  the  lessee  has  en- 
tered into  possession  and  paid  rent  under  it,  and  can  establish  its  terms  to 
the  satisfaction  of  the  court  to  which  he  resorts  for  the  purpose  of  compelling 
specific  performance.  In  other  words,  a  lease  may  be  regarded  as  a  sale  of  a 
limited  interest  in  real  estate,  and  though,  like  a  sale  of  the  fee,  it  ought  to 
be  evidenced  by  some  writing  in  substantial  conformity  to  that  exacted  by  the 
statute  of  frauds,  it  may,  like  a  sale  of  the  fee,  be  followed  by  acts  constitut- 
ing such  a  part  performance  as  to  remove  it  from  the  operation  of  that  stat- 
ute, and  entitle  the  lessee  to  compel  the  lessor  to  execute  the  appropriate 
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evidence  of  the  demise.  The  cases  falling  under  onr  observation  may  b« 
divided  into  three  classes:  1.  Those  in  which  there  was  an  oral  agreement 
for  the  execution  of  a  written  lease:  DeisJier  v.  Stein,  34  Kan.  39;  Clark 
V.  Clark,  49  Cal.  586;  McOarger  v.  Hood,  47  Cal.  138;  Seaman  v.  Ascher- 
mann,  51  Miss.  678;  37  Am.  Rep.  849;  2.  Those  in  which  the  lessee  has, 
pursuant  to  the  terms  of  a  parol  lease,  constructed  on  the  leased  premises 
improvements  of  substantial  value:  Bard  v.  Elston,  31  Kan.  274;  Morrison  v, 
Leary,  21  Ark.  110;  Wilber  v.  Paine,  1  Ohio,  251;  Steel  y.  Payne,  AS.  Ga.  207; 
and  3.  Cases  in  which  the  lessee  has  paid  the  rent,  or  some  part  thereof,  pur- 
suant to  the  terms  of  an  oral  lease:  Grant  v.  Eamsay,  7  Ohio  St.  158;  Eaton 
V.  Whitaker,  18  Conn.  222;  44  Am.  Dec.  656;  Steininger  v.  Williams,  63  Ga. 
475;  Shakespeare  v.  Alba,  76  Ala.  351.  Where  possession  has  been  taken  and 
ia  held  pursuant  to  the  terms  of  the  lease,  specific  performance  has  been  de- 
creed in  each  of  these  classes  of  cases;  and  while  the  right  to  this  relief  ap- 
pears to  be  less  questionable  in  the  cases  of  the  first  and  second  class,  we 
have  met  no  case  which  necessarily  limits  relief  to  those  classes.  If  a  person 
already  in  possession  of  premises  as  a  tenant  verbally  contracts  with  the  land- 
lord for  a  new  term,  his  mere  continuance  in  possession  thereafter  is  not  such 
an  act  of  part  performance  as  will  justify  a  decree  for  specific  performance; 
Spaulding  v.  Couzelman,  30  Mo.  177;  Maharra  v.  Blunt,  20  Iowa,  142;  Arm' 
strong  v.  Kattenhorn,  11  Ohio,  265;  Bailsbackv.  Walke,  81  Ind.  409;  Crawford  v. 
Wick,  18  Ohio  St.  190;  Jones  v.  Peterman,  3  Serg.  &  K  543;  8  Am.  Dec.  672. 
Mere  introductory  or  ancillary  acts  or  improvements  made  by  the  landlord  in 
anticipation  of  a  lease,  though  attended  with  expense,  cannot,  as  acts  in 
part  performance,  take  a  lease  resting  in  parol  out  of  the  operation  of  the 
statute:  Bacon  v.  Parker,  1S7  Mass.  309.  Still,  as  we  have  seen,  the  tenant 
may  recover  compensation  for  improvements  or  repairs  made  upon  the  faith 
of  the  parol  lease  after  he  has  gone  into  possession  and  partly  performed  his 
part  of  the  contract:  Petty  v.  Kennon,  49  Ga.  468;  Brochway  v.  Thomas,  36 
Ark.  518;  Findley  v.  Wilson,  3  Litt.  390;  14  Am.  Dec.  72;  Parker  v.  Tainter, 
123  Mass.  185;  White  v.  Wieland,  109  Mass.  291.  It  seems  that,  in  some  in- 
stances, the  proper  remedy  of  the  tenant  in  such  case  ia  in  equity:  Welsh  v. 
Welsh,  5  Ohio,  425.  When  the  landlord  has  resumed  possession  after  part 
performance  by  the  tenant  in  possession  'nnder  the  parol  lease,  he  is  not  en- 
titled to  specific  performance  of  the  remaining  term  under  the  contract: 
Hoager  v.  DwineO,  48  Ga.  442. 
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OoKTRAcrrs  —  Parol  Evidenob  to  Vary.  —  A  new  and  distinot  agreement 
made  subsequently  to  a  contract  under  seal,  whereby,  upon  a  new  con* 
■ideration,  the  original  contract  was  changed,  and  an  agreement  entered 
into  to  perform  additional  work,  or  the  same  work  in  a  different  man* 
ner,  may  be  proved  by  parol,  without  violating  the  rule  that  extrinsic 
evidence  is  not  admissible  to  contradict  or  alter  a  written  instmment. 
The  deviation,  except  where  otherwise  expressed  or  mutually  under* 
stood,  must  be  taken  in  its  proper  connection  with  the  original  contract^ 
with  reference  to  and  in  modification  of  which  it  is  made,  and  the  spe- 
cial contract  will  be  pursued  as  far  as  it  can  be  traced  in  the  intention 
of  the  parties. 

OomrBAOTs  —  Subcontract  Governed  bt  Terms  op  Original  Contbacp. 
—  Where  a  written  contract  calling  for  a  certain  class  of  work  provides 
that  all  work  is  to  be  done  as  directed  by  the  engineer  in  charge,  and  is 
to  be  paid  for  as  estimated  by  him,  and  such  contract  is  subsequently 
changed  by  a  subcontract  resting  in  parol,  calling  for  a  better  class  of 
work,  the  estimate  of  the  engineer,  made  fairly  and  without  fraud,  as 
to  the  value  of  the  work  performed  under  the  subcontract,  is  final  and 
eonclusive  on  the  parties,  and  not  open  to  the  opinion  of  those  who  oas* 
nally  observed  the  work. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  for  work 
done  under  contract.  The  defendants,  a  partnership  doing 
business  under  the  name  of  Keller  and  Bush,  took  a  contract 
for  the  construction  of  the  Clearfield  and  Jefferson  railroad, 
from  one  Green,  who  was  the  general  contractor  of  the  rail- 
road company.  They  gave  Peter  McCauley,  the  plaintiff,  a 
subcontract  to  do  the  masonry  work  on  the  part  of  the  road 
between  the  towns  of  Irvona  and  Mahaffey.  This  work  was 
done  by  him,  under  his  subcontract,  during  the  year  1886. 
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Keller  and  Bush  entered  into  another  contract  with  McCauley, 
on  March  25,  1887,  by  which  he  was  to  do  the  masonry  work 
on  that  part  of  the  railroad  between  Mahaffey  and  Williams's 
Run.     This  contract  was  under  seal,  and  was  as  follows:  — 

"  Articles  of  agreement  made  and  concluded  this  twenty-fifth 
day  of  March,  1887,  between  John  Keller  and  L.  L.  Bush,  of  Lan- 
caster City,  state  of  Pennsylvania,  of  the  first  part,  and  Peter 
McCauley,  of  Philipsburg,  Centre  County,  state  of  Pennsyl- 
vania, of  the  second  part.  —  Agreed,  That  the  said  party  of  the 
second  part  will  do  all  the  masonry  necessary  for  the  comple- 
tion of  the  Clearfield  and  Jefierson  railway  between  Maha£fey 
and  Williams's  Run,  in  a  good  and  workman-like  manner,  the 
same  as  masonry  on  same  line  between  Irvona  and  MahafiFey. 
Said  party  of  the  second  part  to  furnish  all  labor  and  material 
needed  to  do  said  masonry;  also  to  do  the  masonry  first  where 
it  will  be  necessary  to  start  grading,  or  as  may  be  desired  by 
the  superintendent  of  the  said  Keller  and  Bush.  All  work  to 
be  done  as  directed  by  the  chief  engineer  of  said  railway.  For 
which  the  said  parties  of  the  first  part  promise  to  pay  to  the 
said  party  of  the  second  part  the  sum  of  $5.50  for  all  second- 
class  masonry,  and  $2.50  for  box-culvert  masonry,  the  same 
prices  to  be  paid  for  cubic  yards.  All  work  to  be  paid  for  as 
estimated  by  the  engineer  in  charge  during  the  month,  and 
payments  to  be  made  on  or  about  the  20th  of  the  succeeding 
month,  less  ten  per  cent,  which  shall  be  kept  back  until  the 
completion  of  the  work. 

"  Peter  McCauley.  [Seal.] 

"  John  Keller  and  L.  L.  Bush.     [Seal.] 

"  Per  John  Keller.     [Seal.] 

"Witness:  J.  A.  Carter." 

The  engineer  in  charge,  spoken  of  in  the  contract,  was  em- 
ployed by  the  railroad  to  supervise  the  work  of  construction 
of  the  road,  and  had  personal  charge  of  it.  McCauley  com- 
menced the  performance  of  this  contract  by  putting  in  such 
masonry  as  he  had  constructed  during  1886.  The  engineer 
in  charge  refused  to  accept  this  grade  of  work,  and  required 
masonry  of  a  superior  quality  to  be  put  in.  Keller  then  agreed 
to  pay  McCauley  an  extra  compensation  for  all  work  done  as 
required  of  the  engineer  of  a  better  class  than  that  called  for 
in  the  contract.  Under  this  agreement,  McCauley  went  on  and 
completed  the  masonry  work,  in  first-class  condition  and  with 
first-class  materials.  Defendants  then  refused  to  pay  the 
amount  claimed  to  be  due  for  the  extra  work,  under  the  parol 
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agreement,  but  oflfered  to  pay,  and  made  a  tender  of,  the  amov/x'  t 
due  under  the  sealed  contract. 

Verdict  for  plaintiflF  for  $11,839.45,  in  addition  to  the  tendjr. 
Judgment  on  the  verdict,  and  defendants  appealed.  Other  fa<:t8 
are  stated  in  the  opinion. 

Oeorge  A.  Jenks,  Q.  D.  Jenks,  W.  P.  Jenks,  and  E.  H.  Cla  rh^ 
for  the  appellants. 

B.  J.  Beidy  R.  C.  WinsloWy  J.  E.  Calderwood,  and  Charles  Cot' 
bet,  for  the  appellee. 

Clark,  J.  It  is  very  plain  that  the  parties  to  this  contract 
had  in  contemplation  that  no  part  of  the  masonry  between 
Mahaffey  and  Williams's  Run  would  be  first-class.  It  was  to 
be  the  same  as  the  masonry  between  Irvona  and  MahaiTey, 
which  had  been  constructed  in  the  previous  year,  and  was  con- 
sidered second-class.  The  contract,  in  specifying  the  prices  to 
be  paid,  made  no  provision  for  any  first-class  work.  It  is 
equally  clear  that  the  work  was  to  be  done  "  as  directed  by 
the  chief  engineer  "  of  the  company,  and  that  "  the  work  was 
to  be  paid  as  estimated  by  the  engineer  in  charge  during  the 
month,  payments  to  be  made,  according  to  that  estimate,  about 
the  20th  of  the  succeeding  month,  less  ten  per  cent,"  etc. 
Under  the  written  contract,  therefore,  the  engineer  was  the 
arbiter  of  the  kind  of  work  to  be  done,  as  well  as  of  the  class 
to  which  it  belonged;  and  his  decision  determined  the  com- 
pensation which  the  plaintiflF  was  entitled  to  receive  under  his 
contract.  It  turned  out,  however,  that  at  certain  points  on 
the  line  masonry  of  a  higher  class  and  grade  was  required  by 
the  engineer  than  was  contemplated  by  the  parties,  and  the 
contract  fixed  no  price  for  this  higher  grade  of  work.  It  is 
alleged,  on  the  part  of  the  plaintiflF,  that  when  this  exigency 
arose,  the  defendants  instructed  the  plaintiflF  that  the  work 
should  be  done  "  as  directed  by  the  engineer,"  and  that  they 
would  pay  the  plaintiflF  what  it  was  reasonably  worth;  that  the 
work  required  for  arch  masonry  was  of  a  superior  quality  and 
workmanship,  and  that  the  whole  work,  as  completed  under 
the  requirements  of  the  engineer,  was  of  a  better  quality  than 
that  between  Irvona  and  MahaflFey,  which  was  mentioned  in 
the  contract  as  descriptive,  in  a  general  way,  of  the  kind  of 
work  to  be  done;  and  this  suit  is  brought,  not  only  to  recover 
for  "  extra "  work,  —  that  is  to  say,  for  what  the  work  done 
was  worth  more  than  was  stipulated  in  the  contract,  —  but 
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also  for  the  balance  remaining  upon  the  work  done  under  the 
Bpecial  contract. 

It  was  undoubtedly  competent  for  the  plaintiflF,  by  parol,  to 
show  a  new  and  distinct  agreement  subsequent  to  the  contract 
under  seal,  whereby,  upon  a  new  consideration,  the  original 
agreement  was  changed,  and  the  plaintiffs  agreed  to  perform 
additional  work,  or  the  same  work  in  a  different  manner.  The 
rule  that  extrinsic  evidence  is  not  admissible  to  contradict  or 
alter  the  written  instrument  is  not  not  thereby  infringed:  1 
Greenl.  Ev.,  sec.  303;  Malone  v.  Dougherty,  79  Pa.  St.  53;  Col- 
Una  V.  Barnes,  83  Pa.  St.  15.  But  in  such  cases  the  special 
contract  will  be  pursued  as  far  as  it  can  be  traced  in  the  in- 
tention of  the  parties.  The  deviation,  except  where  otherwise 
expressed  or  mutually  understood,  must  be  taken  in  its  proper 
connection  with  the  original  contract,  with  reference  to  and  in 
modification  of  which  it  was  made.  The  theory  of  the  plain- 
tiff's case  is,  that,  according  to  the  doctrine  established  in 
Vicary  v.  Moore,  2  Watts,  457,  27  Am.  Dec.  323,  Spangler  v. 
Springer,  22  Pa.  St.  454,  and  other  cases,  to  which  it  is  un- 
necessary to  refer,  the  parol  agreement  drew  or  retained  the 
stipulations  of  the  sealed  instrument  in  parol,  and  turned  the 
plaintiflF  over  to  his  action  of  assumpsit  for  the  balance  due 
upon  the  entire  work;  that  the  provisions  of  both  contracts 
thus  became  one  entire  parol  agreement;  and  it  is  upon  this 
ground,  as  we  understand  the  case,  that  the  plaintiflf  bases  his 
right  to  recover  his  whole  claim  in  this  form  of  action.  It  is 
plain,  then,  that  the  sealed  instrument  must  be  supposed  to 
contain  the  agreement  of  the  parties  to  the  full  extent  that  it 
has  not  been  modified  by  the  subsequent  parol  contract,  and 
that  both,  taken  together  (the  former  being  subject  to  the  lat- 
ter), state  the  agreement  of  the  parties.  If  there  had  been  no 
provision  for  estimates,  etc.,  the  plaintiflF  would,  without  doubt 
have  been  entitled  to  recover  upon  a  quantum  meruit  whatever 
he  could  show  the  work  was  worth;  but  all  the  work  was  to 
be  done  as  directed  by  the  engineer,  and  was  to  be  paid  for  as 
estimated  by  the  engineer  in  charge  during  the  month. 

The  work  covered  by  the  parol  agreement  was  the  same 
work  which  was  embraced  in  the  special  contract.  It  is  alleged, 
simply,  that  it  was  to  be  performed  in  a  diflferent  way,  if  the 
engineer  required  it  to  be  so  done;  and  if  the  estimate  of  the 
engineer  was  not  to  determine  its  nature  and  extent,  it  would 
doubless  have  been  so  stated.  The  masonry  was  to  be  the 
same  as  masonry  on  the  same  line  between  Irvona  and  Ma- 
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haffey;  but  it  was  to  be  paid  for  as  estimated  by  the  engineer 
in  charge  during  the  month.  If  the  work,  under  the  require- 
ments of  the  engineer,  was  of  a  higher  class,  it  was  for  the 
engineer  to  determine  and  designate  the  class  of  work  to 
which  it  belonged,  according  to  the  usual  and  customary 
methods  in  railroad  construction.  It  is  not  to  be  supposed 
the  parties  intended  that  the  engineer,  in  making  his  estimates 
from  time  to  time,  was  to  compare,  in  detail,  the  work  of  1887 
with  that  of  1886,  and  that  the  compensation  was  to  be  rated 
accordingly.  The  contract  provides  the  price  to  be  paid  for 
second-class  work,  the  nature  and  characteristics  of  which 
were  presumably  known  to  the  engineer;  and  this,  of  itself,  in- 
dicates that  the  work  was  to  be  estimated  according  to  a  cer- 
tain classification  recognized  in  the  business,  and  was  to  bo 
compensated  accordingly.  Upon  that  basis  of  calculation, 
the  defendant  would  be  held  for  the  difference  between  the 
value  of  the  work  required  and  the  sum  stipulated  in  the  con- 
tract. If  the  parties  fixed  any  price  for  the  work  which  was 
required  to  be  done  in  a  superior  manner,  that  price  would 
govern  in  the  calculation  of  the  amount;  if  not,  the  value  of 
this  class  of  work  could  be  otherwise  readily  shown.  But  the 
kind  and  classification  of  work  was  for  the  engineer,  and  his 
estimates,  monthly  and  final,  were  conclusive  upon  both 
parties. 

Although  the  character  of  the  work  to  be  performed  is  de- 
scribed, in  a  general  way,  as  the  same  as  the  masonry  between 
Irvona  and  Mahafiey,  yet  it  was  to  be  done  "  as  directed  by 
the  engineer  of  the  company,"  and  in  a  good  and  workman-like 
manner.  Although,  as  between  the  contracting  parties  them- 
eelves,  the  work  would  be  satisfactory  if  it  was  the  same  as  the 
masonry  between  Irvona  and  Mahaffey,  yet  it  was  required  to 
be  done  as  directed  by  the  engineer.  McCauley  entered  into 
this  contract  with  notice  of  the  duties  and  powers  of  the  com- 
pany's engineer.  He  took  his  chances  with  the  engineer,  and 
was  to  receive  pay  as  for  second-class  work.  It  is  conceded 
that  the  masonry  between  Irvona  and  Mahaffey  was  second- 
class  work  of  an  inferior  quality;  but  this  work,  although  of 
the  same  class,  was  to  be  performed  in  a  good  and  workman- 
like manner,  as  directed  by  the  engineer.  First-class  work 
was  not  contemplated,  but  when  work  of  that  class  was  after- 
wards required,  the  parties  appear  to  have  provided  for  it  in  a 
Bubsequent  parol  agreement.  How  much  of  this  first-class 
work  the  engineer  directed  to  be  done,  and  how  much  was 
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actually  performed,  in  pursuance  of  his  direction,  was  for  the 
engineer  to  estimate;  and  his  certificate,  fairly  made,  without 
fraud,  was,  by  the  terms  of  the  contract,  binding  upon  the 
parties.  We  are  of  opinion,  therefore,  that  the  court  erred  in 
throwing  this  inquiry  open  to  the  opinion  and  estimate  of 
those  who  casually  observed  the  work,  the  parties  having 
designated  a  person  for  this  purpose, — a  person  whose  classifi- 
cation of  the  work  and  measurement  of  the  amount  were  ne- 
cessarily binding  in  the  computation  of  the  plaintiflF's  claim. 
That  the  parties  so  understood  their  contract  is  shown  by  the 
fact  that  monthly  settlements  were  made  upon  the  estimate  of 
the  engineer,  and  the  work  was  paid  for  and  receipts  taken  in 
accordance  therewith.  The  estimates,  it  is  true,  were  in  some 
instances  modified  and  changed,  but  the  classification  and 
measurement  of  the  engineer  constituted  the  general  basis 
upon  which  these  settlements  were  made. 

It  is  unnecessary,  we  think,  to  consider  the  assignments  of 
error  in  detail.  If  we  are  right  in  what  we  have  said,  the  case 
was  tried  under  a  mistaken  view  of  the  nature  and  obligations 
of  the  contract.  If  at  the  retrial  the  cause  is  conducted  upon 
the  theory  suggested  in  this  connection,  the  other  matters  as- 
signed for  error  cannot  arise. 

The  judgment  is  reversed,  and  venire  facias  de  novo  awarded. 

CONTRACTS  —  Parol  Testimony — New  Agreement.  —  A  contract  under 
■eal  may  be  annulled  by  a  new  agreement  resting  in  parol,  followed  by  actual 
performance  of  the  substituted  agreement:  McCreery  v.  Day,  119  N.  Y.  1;  16 
▲m.  St.  Rep.  793,  and  cases  cited  in  note. 


Commonwealth  v.  Fleming. 

[130  Pennsylvania  State,  138.] 

Salb  C.  O.  D.,  when  Complete.  — Where  a  purchaser  orders  gooda  sent  him 
C.  O.  D.,  and  the  order  is  accepted  by  the  seller,  and  the  gooda  delivered 
to  the  carrier,  the  sale  on  the  part  of  the  seller  is  complete,  and  the  pur- 
chaser may  hold  the  goods  for  the  price  of  which  he  is  then  liable. 

Sale  0.  0.  D.  —  Liability  op  Carrier,  —  Where  a  purchaser  orders  goods 
sent  him  C.  O.  D.,  and  the  order  is  accepted  by  the  seller,  and  the  gooda 
delivered  to  the  carrier,  the  latter  becomes  the  agent  for  the  receipt  and 
transmission  of  their  price.  The  sale  is  complete  on  the  part  of  the  seller; 
and  whether  the  carrier  receives  the  price  or  not  at  the  time  of  delivery, 
he  is  liable  to  the  seller  for  the  price  if  he  does  deliver. 

Sale  C.  O.  D,,  when  Complete. — Where  a  seller  has  received  an  order 
from  a  purchaser  to  send  hira  goods  0.  O.  D.,  and  the  goods  are  delivered 
to  the  carrier,  the  title  does  not  pass  until  the  delivery  of  the  goods; 


764  Commonwealth  r.  Fleming.  [Penn. 

•tfll,  the  Bale  is  completed  by  delivery  to  the  carrier,  and  the  right  of  the 
seller  to  recover  the  price  from  the  purchaser  if  he  refuses  to  take  them 
is  as  complete  as  if  he  had  taken  them  and  not  paid  for  them. 
Sals  0.  O.  D.,  when  Complete.  —  A  licensed  liquor  dealer  who  receives 
an  order  from  a  purchaser  residing  in  another  county,  where  the  dealer 
has  no  license  to  send  him  liquor  C.  O.  D.,  and  accepts  the  order,  and  de- 
livers the  liquor  to  a  carrier  under  agreement  to  collect  on  delivery,  can- 
not be  convicted  of  selling  liquor  without  a  license  in  the  county  where 
the  purchaser  resides,  as  the  sale  is  complete  on  the  part  of  the  dealer 
when  he  delivers  the  liquor  to  the  carrier  at  his  place  of  business. 

Defendant,  who  holds  a  license  authorizing  the  sale  of 
liquor  in  Pittsburgh  and  Allegheny  County,  went  to  Mercer, 
in  Mercer  County,  and  by  public  notice  given  in  the  local 
newspapers,  and  by  the  distribution  of  circulars,  informed  the 
people  that  he  would  supply  them  with  liquors  if  ordered 
C.  O.  D.  In  consequence,  he  received  orders  from  individ- 
uals in  Mercer,  and  sent  them  liquor  in  packages  marked 
''glass,"  or  "medicine,"  and  sent  and  marked  "C.  0.  D."  The 
packages  were  carried  by  the  express  company,  who  delivered 
them  and  collected  the  price  thereof.  Defendant  was  in- 
dicted, tried  for,  and  convicted  of  selling  liquors  in  Mercer 
County  without  a  license,  and  he  prosecutes  this  appeal. 

George  Shiras,  Jr.,  and  William  S.  Pier,  for  the  appellant. 

J.  A.  Stranahan,  S.  H.  Miller,  and  G.  W.  McBride,  district 
attorney,  for  the  commonwealth. 

Green,  J.  In  the  case  of  Garhracht  v.  Commonwealth,  96 
Pa.  St.  449, 42  Am.  Rep.  550,  which  was  an  indictment  for 
selling  liquor  without  license,  we  held  that  "  the  place  of  sale 
is  the  point  at  which  goods  ordered  or  purchased  are  set  apart 
and  delivered  to  the  purchaser,  or  to  a  common  carrier  who, 
for  the  purposes  of  delivery,  represents  him."  In  that  case, 
the  order  for  the  liquor  was  solicited  and  obtained  by  the  de- 
fendant in  the  county  of  Mercer,  but  was  sent  to  his  principal, 
who  was  a  liquor  dealer  in  the  county  of  Erie.  The  order  was 
executed  by  the  principal,  who,  in  the  county  of  Erie,  at  his 
place  of  business,  separated  or  set  apart  from  his  general 
stock  the  liquor  ordered,  and  delivered  it  to  a  common  carrier, 
to  be  forwarded  to  its  destination  in  Mercer  County.  We  de- 
cided that  this  was  no  violation  of  the  law  prohibiting  sales 
without  license,  although  neither  the  defendant,  who  was  a 
traveling  agent,  nor  his  principal,  held  any  license  for  the  sale 
of  liquor  in  Mercer  County.  This  decision  was  not  changed 
in  the  least  upon  a  subsequent  trial  of  the  same  defendant, 
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upon  a  different  state  of  facts,  as  reported  in  1  Pennypacker, 
471.  In  the  case  now  under  consideration,  the  liquor  was  sold 
upon  orders  sent  by  mail  b}'^  the  purchasers,  living  in  Mercer 
County,  to  the  defendant,  who  is  a  wholesale  liquor  dealer  ia 
Allegheny  County.  The  goods  were  set  apart  at  the  defend- 
ant's place  of  business,  in  Allegheny  County,  and  were  there 
delivered  to  a  common  carrier,  consigned  to  the  purchaser  at 
his  address  in  Mercer  County,  and  by  the  carrier  transported 
to  Mercer  County,  and  there  delivered  to  the  purchaser,  who 
paid  the  expense  of  transportation.  Upon  these  facts  alone, 
the  decision  of  this  court  in  the  case  of  Garbracht  v.  Common- 
wealthy  96  Pa.  St.  449,  42  Am.  Rep.  550,  is  directly  and  dis- 
tinctly applicable,  and  requires  us  to  reverse  the  judgment  of 
the  court  below,  unless  there  are  other  facts  in  the  case  which 
distinguish  it  from  that  of  Garbracht. 

It  is  claimed,  and  it  was  so  held  by  the  court  below,  that 
because  the  goods  were  marked  "C.  0.  D."  the  sale  was  not 
complete  until  the  delivery  was  made,  and  as  that  took  place  in 
Mercer  County,  where  the  defendant's  license  was  inoperative, 
he  was  without  license  as  to  such  sales,  and  became  subject  to 
the  penalty  of  the  criminal  law.  The  argument  by  which  this 
conclusion  was  reached  was,  simply,  that  the  payment  of  the 
price  was  a  condition  precedent  to  the  delivery,  and  hence 
there  was  no  delivery  until  payment,  and  no  title  passed  until 
delivery.  The  legal  and  criminal  inference  was,  that  the  sale 
was  made  in  Mercer,  and  not  in  Allegheny.  This  reasoning 
ignores  certain  facts  which  require  consideration.  The  orders 
were  sent  by  the  purchasers,  in  Mercer,  by  mail  to  the  seller, 
in  Allegheny,  and  in  the  orders  the  purchasers  requested  the 
defendant  to  send  the  goods  C.  0.  D.  The  well-known  mean- 
ing of  such  an  order  is,  that  the  price  of  the  goods  is  to  be  col- 
lected by  the  carrier  at  the  time  of  delivery.  The  purchaser, 
for  his  own  convenience,  requests  the  seller  to  send  him  the 
goods,  with  authority  in  the  carrier  to  receive  the  money  for 
them.  This  method  of  payment  is  the  choice  of  the  purchaser 
under  such  an  order;  and  it  is  beyond  question  that,  so  far  as 
the  purchaser  is  concerned,  the  carrier  is  his  agent  for  the  re- 
ceipt and  transmission  of  the  money.  If  the  seller  accedes 
to  such  a  request  by  the  purchaser,  he  certainly  authorizes 
the  purchaser  to  pay  the  money  to  the  carrier,  and  the  pur- 
chaser is  relieved  of  all  liability  to  the  seller  for  the  price  of 
the  goods  if  he  pays  the  price  to  the  carrier.  The  liability  for 
the  price  is  transferred  from  the  seller  to  the  carrier;  and 
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whether  the  carrier  receives  the  price  or  not  at  the  time  of 
delivery,  he  is  liable  to  the  seller  for  the  price  if  he  does 
deliver.  Substantially,  therefore,  if  the  delivery  is  made  by 
the  carrier,  and  he  chooses  to  give  credit  to  the  purchaser  for 
the  payment  of  the  price,  the  transaction  is  complete,  so  far 
as  the  seller  is  concerned,  and  the  purchaser  may  hold  the 
goods. 

Of  course,  if  the  seller  were  himself  delivering  the  goods  in 
parcels  upon  condition  that  on  delivery  of  the  last  parcel  the 
price  of  the  whole  should  be  paid,  it  would  be  a  fraud  on  the 
seller  if  the  purchaser,  after  getting  all  the  parcels,  should  re- 
fuse to  perform  the  condition  upon  which  he  obtained  them; 
and  in  such  circumstances,  the  seller  would  be  entitled  to  re- 
cover the  goods.  This  was  the  case  of  Henderson  v.  Lauck,  21 
Pa.  St.  359.  The  court  below,  in  that  case,  expressly  charged 
that  if  the  seller  relied  on  the  promise  of  the  purchaser  to  pay, 
and  delivered  the  goods  absolutely,  the  right  to  the  property 
was  changed,  although  the  conditions  were  never  performed; 
but  if  he  relied,  not  on  the  promise,  but  on  actual  payment  at 
the  delivery  of  the  last  load,  he  might  reclaim  the  goods  if 
the  money  was  not  paid.  The  case  at  bar  is  entirely  differ- 
ent. So  far  as  the  seller  is  concerned,  he  is  satisfied  to  take 
the  responsibility  of  the  carrier  for  the  price,  in  place  of  that 
of  the  seller.  He  authorizes  the  purchaser,  absolutely,  to  pay 
the  price  to  the  carrier;  and  if  he  does  so,  undoubtedly  the 
purchaser  is  relieved  of  all  responsibility  for  the  price,  whether 
the  carrier  ever  pays  it  to  the  seller  or  not.  But  the  carrier 
is  also  authorized  to  deliver  the  goods.  If  he  does  so,  and 
receives  the  price,  he  is,  of  course,  liable  for  it  to  the  seller. 
But  he  is  equally  liable  for  the  price  if  he  chooses  to  deliver 
the  goods  without  receiving  the  price.  It  cannot  be  ques- 
tioned that  the  purchaser  would  be  liable  also;  but  as  he  had 
received  the  goods  from  one  who  was  authorized  to  deliver 
them,  his  right  to  hold  them,  even  as  against  the  seller,  is 
undoubted.  In  other  words,  the  direction  embodied  in  the 
letters  "C.  0.  D.,"  placed  upon  a  package  committed  to  a  car- 
rier, is  an  order  to  the  carrier  to  collect  the  money  for  the 
package  at  the  time  of  its  delivery.  It  is  a  part  of  the  under- 
taking of  the  carrier  with  the  consignor,  a  violation  of  which 
imposes  upon  the  carrier  the  obligation  to  pay  the  price  of  the 
article  delivered  to  the  consignor.  We  have  been  referred  to 
no  authority,  and  have  been  unable  to  discover  any,  for  the 
proposition  that  in  such  a  case,  after  actual,  absolute  delivery 
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to  the  purchaser  hy  the  carrier,  without  payment  of  the  price, 
the  seller  could  reclaim  the  goods  from  the  purchaser  as  upon 
violation  of  a  condition  precedent. 

If,  now,  we  pause  to  consider  the  actual  contract  relation 
between  the  seller  and  purchaser,  where  the  purchaser  orders 
the  goods  to  be  sent  to  him  C.  0.  D.,  the  matter  becomes  still 
more  clear.  Upon  such  an  order,  if  it  is  accepted  by  the 
seller,  it  becomes  the  duty  of  the  seller  to  deliver  the  goods  to 
the  carrier,  with  instruction  to  the  carrier  to  collect  the  price 
at  the  time  of  delivery  to  the  purchaser.  In  such  a  case,  it  is 
the  duty  of  the  purchaser  to  receive  the  goods  from  the  car- 
rier, and  at  the  time  of  receiving  them,  to  pay  the  price  to 
the  carrier.  This  is  the  whole  of  the  contract,  so  far  as  the 
seller  and  the  purchaser  are  concerned.  It  is  at  once  ap- 
parent that  when  the  seller  has  delivered  the  goods  to  the 
carrier,  with  the  instruction  to  collect  the  price  on  delivery  to 
the  purchaser,  he  has  performed  his  whole  duty  under  the 
contract;  he  has  nothing  more  to  do.  If  the  purchaser  fail  to 
perform  his  part  of  the  contract,  the  seller's  right  of  action  is 
complete,  and  he  may  recover  the  price  of  the  goods  from  the 
purchaser,  whether  the  purchaser  takes,  or  refuses  to  take, 
the  goods  from  the  carrier.  Hence  it  follows  that  the  passage 
of  the  title  to  the  purchaser  is  not  essential  to  the  legal  com- 
pleteness of  the  contract  of  sale.  It  is  in  fact  no  more  than 
the  ordinary  case  of  a  contract  of  sale,  wherein  the  seller  ten- 
ders delivery  at  the  time  and  place  of  delivery  agreed  upon, 
but  the  purchaser  refuses  performance.  In  such  case,  it  is 
perfectly  familiar  law  that  the  purchaser  is  legally  liable  to 
pay  the  price  of  the  goods,  although  in  point  of  fact  he  has 
never  had  them.  The  order  to  pay  on  delivery  is  merely  a 
superadded  term  of  the  contract;  but  it  is  a  term  to  be  per- 
formed by  the  purchaser,  and  has  no  other  efifect  upon  tho 
contract  than  any  other  term  afiecting  the  factum  of  delivery. 
It  must  be  performed,  but  performed  by  the  purchaser,  just 
as  the  obligation  to  receive  the  goods  at  a  particular  time  or 
a  particular  place.  Its  non-performance  is  a  breach  by  the 
purchaser,  and  not  by  the  seller,  and  therefore  cannot  aflFect 
the  right  of  the  seller  to  regard  the  contract  of  sale  as  com- 
plete, and  completely  performed  on  his  part,  without  any  re- 
gard to  the  question  whether  the  title  to  the  goods  has  passed 
to  the  purchaser  as  upon  an  actual  reception  of  the  goods  by 
him.  If  this  be  so,  the  case  of  the  commonwealth  falls  to  the 
ground,  even  upon  the  most  critical  consideration  of  the  con- 
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tract  between  the  parties,  regarded  as  a  contract  for  civil  pur- 
poses only. 

The  duties  which  lie  intermediate  between  those  of  the  seller 
and  those  of  the  purchaser  are  those  only  which  pertain  to 
and  are  to  be  performed  by  the  carrier.  These,  as  we  have 
before  seen,  are  the  ordinary  duties  of  carriage  and  delivery, 
with  the  additional  duty  of  receiving  the  price  from  the  pur- 
chaser, and  transmitting  it  to  the  seller.  The  only  decided 
case  to  which  we  have  been  referred  which  presents  the  effect 
of  an  order  C.  0.  D.  to  a  carrier  is  Higgins  v.  Murray,  73 
N.  Y.  252.  There  the  defendant  employed  the  plaintifif  to 
manufacture  for  him  a  set  of  circus  tents.  When  they  were 
finished,  the  plaintiff  shipped  them  to  the  defendant  C.  O.  D., 
and  they  were  destroyed  by  fire  on  the  route.  It  was  held 
that  the  defendant,  who  was  the  purchaser,  should  bear  the 
loss;  that  the  plaintiff  had  a  lien  on  the  tents  for  the  value  of 
his  labor  and  materials,  and  his  retaining  his  lien  by  shipping 
them  C.  0.  D.  was  not  inconsistent  with  and  did  not  affect 
his  right  to  enforce  the  defendant's  liability.  In  the  course 
of  the  opinion,  Chief  Justice  Church  said:  "Suppose,  in  this 
case,  that  the  defendant  had  refused  to  accept  a  delivery  of 
the  tent;  his  liability  would  have  been  the  same,  although  the 
title  was  not  in  him.  The  plaintiff  had  a  lien  upon  the 
article  for  the  value  of  his  labor  and  materials,  which  was 

good  as  long  as  he  retained  possession Retaining  the 

lien  was  not  inconsistent  with  his  right  to  enforce  the  liability 
for  which  this  action  was  brought.  That  liability  was  com- 
plete when  the  request  to  ship  was  made  by  the  defendant, 
and  was  not  affected  by  complying  with  the  request,  nor  by 
retaining  the  lien,  the  same  as  when  the  request  was  made. 
As  the  article  was  shipped  at  the  request  of  and  for  the  ben- 
efit of  the  defendant  (assuming  that  it  was  done  in  accordance 
with  the  directions),  it  follows  that  it  was  at  his  risk,  and 
could  not  impair  the  right  of  the  plaintiff  to  recover  for  tho 

amount  due  him  upon  the  performance  of  his  contract 

As  before  stated,  the  point  as  to  who  had  the  title  is  not  de- 
cisive. It  may  be  admitted  that  the  plaintiff  retained  the 
title  as  security  for  the  debt,  and  yet  the  defendant  was  lia- 
ble for  the  debt  in  a  proper  personal  action."  It  seems  to  us 
this  reasoning  is  perfectly  sound.  Practically,  it  was  ruled 
that  the  effect  of  the  order  C.  0.  D.  was  simply  the  retention 
of  the  seller's  lien,  and  that  such  retention  of  lien  is  not  in- 
consistent with  a  right  of  recovery  for  the  price  of  the  article, 
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though  in  point  of  fact  it  is  not  delivered  to  the  purchaser.. 
In  other  words,  the  literal  state  of  the  title  is  not  decisive  of 
the  question  of  liability  of  the  purchaser,  and  he  may  be  com- 
pelled to  pay  for  the  article,  though  he  never  received  it  into 
his  actual  possession.  The  chief  justice  propounds  the  very 
question  suggested  heretofore,  of  a  refusal  by  the  purchaser  ta 
accept  the  article,  and  holds  that  his  liability  would  be  the 
same,  though  the  title  was  not  in  him. 

In  Hutchinson  on  Carriers,  at  section  389,  the  writer  thus 
states  the  position  and  duty  of  the  carrier:  "  The  carrier  who 
accepts  the  goods  with  such  instructions  [C.  0.  D.],  under- 
takes that  they  shall  not  be  delivered  unless  the  condition  of 
payment  be  complied  with,  and  becomes  the  agent  of  the 
shipper  of  the  goods  to  receive  such  payment.  He  therefore 
undertakes,  in  addition  to  his  duties  as  carrier,  to  collect  for 
the  consignor  the  price  of  his  goods."  And  again,  in  section 
390:  "  When  the  goods  are  so  received,  the  carrier  is  held  to 
a  strict  compliance  with  such  instructions;  and  if  the  goods 
are  delivered  without  an  exaction  from  the  consignee  of  the 
amount  which  the  carrier  is  instructed  to  collect,  he  becomes 
liable  to  the  consignor  for  it."  This  is  certainly  a  correct 
statement  of  the  position  and  liability  of  the  carrier.  He  be- 
comes subject  to  an  added  duty, — that  of  collection;  and  if  he 
fails  to  perform  it,  he  is  liable  to  the  seller  for  the  price  of  the 
goods.  We  have  searched  in  vain  for  any  text-writer's  state- 
ment, or  any  decision,  to  the  eflfect  that  in  such  case  no  title 
passes  to  the  purchaser.  We  feel  well  assured  none  such  can 
be  found.  But  if  this  be  so,  the  whole  theory  that  the  title 
does  not  pass  if  the  money  is  not  paid  falls,  and  the  true  legal 
ttatvs  of  the  parties  results,  that  the  seller  has  a  remedy  for 
the  price  of  his  goods  against  the  carrier.  In  other  words,  an 
order  from  a  seller  to  a  carrier  to  collect  on  delivery,  accepted 
by  the  carrier,  creates  a  contract  between  the  seller  and  the 
carrier,  for  a  breach  of  which  by  the  carrier  the  seller  may 
recover  the  price  from  him.  So  far  as  the  seller  and  pur- 
chaser are  concerned,  the  latter  is  liable,  whether  he  takes  the 
goods  from  the  carrier  or  not,  and  the  order  itself  is  a  mere 
provision  for  the  retention  of  the  seller's  lien.  While  if  the 
goods  are  not  delivered  to  the  purchaser  by  the  carrier,  the 
title  does  not  pass,  that  circumstance  does  not  aflfect  the  char- 
acter of  the  transaction  as  a  sale,  and  the  right  of  the  seller 
to  recover  the  price  from  the  purchaser  if  he  refuse  to  take 
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them  is  as  complete  as  if  lie  had  taken  them  and  not  paid 
for  them. 

Thus  far  we  have  regarded  the  transaction  betweon  the  par- 
ties in  its  aspect  as  a  civil  contract  only;  but  when  viewed  in 
its  aspect  as  the  source  of  a  criminal  prosecution,  the  trans- 
action becomes  much  more  clear  of  doubt.  It  is  manifest  that 
when  the  purchaser  ordered  the  goods  to  be  sent  to  him  C.  0.  D., 
he  constituted  the  carrier  his  agent,  both  to  receive  the  goods 
from  the  seller  and  to  transmit  the  price  to  the  seller.  When, 
therefore,  the  goods  were  delivered  to  the  carrier  at  Pittsburgh 
for  the  purpose  of  transportation,  the  duty  of  the  seller  was 
performed,  as  we  have  already  seen,  so  far  as  he  and  the  pur- 
chaser were  concerned,  and  as  between  them  the  transaction 
was  complete.  The  duty  of  transportation  devolved  upon  the 
carrier,  and  for  this  he  was,  in  one  sense,  the  agent  of  the 
seller,  as  well  as  of  the  purchaser;  but  as  it  was  to  be  at  the 
expense  of  the  purchaser,  the  delivery  to  the  carrier  was  a 
delivery  to  the  purchaser;  and  this  was  ruled  in  Garbracht's 
case.  The  injunction  to  the  carrier  to  collect  the  money  on 
delivery  imposed  an  additional  duty  on  the  carrier,  which  the 
carrier  was,  of  course,  bound  to  discharge.  This  arrangement 
was  a  matter  of  convenience,  both  to  the  purchaser  and  the 
seller,  relative  to  the  payment  and  transmission  of  the  price; 
but  that  is  all.  To  convert  this  entirely  innocent  and  purely 
civil  convention  respecting  the  mode  of  collecting  the  price  of 
the  goods  into  a  crime  is,  in  our  judgment,  a  grave  perversion 
of  the  criminal  law,  to  which  we  cannot  assent.  As  a  matter 
of  course,  there  is  an  utter  absence  of  any  criminal  intent  in 
the  case.  The  defendant  had  a  license.  The  sale  was  made 
at  his  place  of  business,  and  both  the  sale  and  delivery  were 
completed  within  the  territory  covered  by  the  license.  If,  now, 
a  criminal  character  is  to  be  given  to  the  transaction,  it  must 
be  done  by  means  of  a  technical  inference  that  the  title  did 
not  pass  until  the  money  was  paid;  and  thus  that  the  place  of 
sale,  which  in  point  of  fact  was  in  Allegheny  County,  was 
changed  to  Mercer  County,  where  no  sale  was  made.  Even 
granting  that,  in  order  to  conserve  the  vendor's  lien,  such  a 
technical  inference  would  be  justified  for  the  purposes  of  a 
civil  contract,  it  by  no  means  follows  that  the  plain  facts  of 
the  case  must  be  clothed  with  a  criminal  consequence  on  that 
account.  So  far  as  the  criminal  law  is  concerned,  it  is  only 
an  actual  sale  without  license  that  is  prohibited.  But  there 
was  no  such  sale,  because  all  the  essential  facts  which  consti- 
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tuted  the  sale  transpired  in  Allegheny  County,  where  the  defend- 
ant's license  was  operative.  The  carrier,  being  the  agent  of 
the  purchaser  to  receive  the  goods,  does  receive  them,  from 
the  seller,  in  Allegheny  County,  and  the  delivery  to  him  for 
the  purpose  of  transportation  was  a  delivery  to  the  purchaser. 
This  is  the  legal,  and  certainly  the  common,  understanding 
of  a  sale.  The  statute,  being  criminal,  must  be  strictly  con- 
strued; and  only  those  acts  which  are  plainly  within  its  mean- 
ing, according  to  the  common  understanding  of  men,  can  be 
regarded  as  prohibited  criminal  acts.  We  cannot  consider, 
therefore,  that  a  mere  undertaking  on  the  part  of  the  carrier 
to  collect  the  price  of  the  goods  at  the  time  of  his  delivery  to 
the  purchaser,  though  the  payment  of  the  price  be  a  condition 
of  the  delivery,  can  suflQce  to  convert  the  seller's  delivery  to 
the  carrier  for  transportion  and  collection  into  a  crime.  We 
therefore  hold  that  the  sales  made  by  the  defendant  upon 
orders  C.  0.  D.  received  from  the  purchasers  were  not  in  vio- 
lation of  the  criminal  statute  against  sales  without  license, 
and  the  conviction  and  sentence  in  the  court  below  must  be 
Bet  aside. 

The  judgment  of  the  court  of  quarter  sessions  is  reversed, 
and  the  defendant  is  discharged  from  his  recognizance  upon 
this  indictment.  

Williams,  J.,  dissented,  and  expressed  it  as  his  opinion,  upon  the  facts, 
that  the  transaction  was,  both  on  principle  and  authority,  a  sale  and  delivery 
at  Mercer,  and  not  at  Pittsburgh.  To  his  mind,  it  appeared  that  the  sale 
was  no  more  complete  until  the  liquor  was  delivered  in  Mercer  than  if  the 
defendant  had  taken  it  there  in  person,  and  delivered  it  on  receipt  of  the 
price,  or  if  he  had  sent  a  clerk  from  his  store  with  it,  under  the  same  condi- 
tions. His  employment  of  the  carrier  to  carry  and  deliver  it,  and  to  collect 
the  bill,  simply  made  him  his  agent  for  delivery  and  collection,  the  same  that 
his  clerk  would  have  been.  The  duty  of  the  carrier,  as  such,  ended  with  the 
transportation  of  the  package.  The  undertaking  to  deliver,  and  collect  the 
price,  made  the  carrier  the  agent  or  factor  of  the  consignor,  for  that  purpose, 
and  the  title  remains  in  the  vendor  until  delivery  is  made;  then  if  payment 
is  not  made  to  the  agent,  the  package  is  returned  to  the  vendor. 

The  writer  of  the  dissenting  opinion  accepts  as  correct  the  rule  laid  down 
in  Hutchinson  on  Carriers,  section  389,  regarding  goods  sent  C.  0.  D.,  as  fol- 
lows: "Goods  are  frequently  sent,  especially  by  the  express  carrier,  with  in- 
structions not  to  deliver  them  until  they  are  paid  for.  In  such  cases,  it  ia 
understood  that  the  payment  of  the  price  and  the  delivery  of  the  goods  are 
to  be  concurrent  acts.  The  carrier  who  accepts  the  goods  with  such  instruc- 
tions undertakes  that  they  shall  not  be  delivered  unless  the  condition  of  pay- 
menu  be  complied  with,  and  becomes  the  agent  of  the  shipper  of  the  goods  to 
receive  such  payment.  He  therefore  undertakes,  in  addition  to  his  duties  as 
carrier,  to  collect  for  the  consignor  the  price  of  the  goods";  and  cites,  as  rec- 
ognizing this  rule,  and  holding  that  the  title  remains  in  the  consignor  ouiil 
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delivery  in  accordance  with  the  conditions,  Pennsylvania  R.  R.  Co.  v.  Stem, 
119  Pa.  St.  24;  Han-ingUm  v.  MeShane,  2  Watts,  443;  Taylor  v.  Wells,  3 
Watt3,  65;  The  Venus,  8  Cranch,  253;  and  State  v.  O'Neil,  58  Vt.  140,  where 
it  is  said  that  "an  express  company  carrying  goods  on  order  of  the  seller  to 
deliver  to  purchasers  C.  O.  D.  is  the  agent  of  the  seller,  and  title  does  not 
pass  until  after  the  performance  of  the  conditions  precedent,  viz.,  delivery 
and  payment. " 

His  honor  acknowledges  that  Higgins  v.  Murray,  73  N.  Y.  253,  appears  to 
hold  a  contrary  doctrine,  but  contends  that  the  case  is  not  authority  for  the 
rule  laid  down  in  the  controlling  opinion  in  this  case,  for  the  reason  that  it 
turned  upon  an  entirely  different  question,  namely,  the  right  of  a  manufacturer 
to  payment  when  he  has  completed  the  article  contracted  for  by  his  customer. 

The  case  of  Commonwealth  v.  Cfreenfield,  121  Mass.  40,  is  then  cited,  and 
epitomized  as  follows:  A  dealer  in  liquors  was  licensed  to  sell  in  Pittsfield. 
He  received  an  order  for  twenty  dozen  bottles  of  lager  from  Lee.  He  carried 
the  bottles  to  his  customer  at  Lee,  and  delivered  them  to  him  there.  When 
indicted  for  the  sale,  he  set  up  his  license  to  sell  at  Pittsfield,  and  alleged 
that  setting  apart  the  bottles  at  his  store  in  Pittsfield  completed  the  sale,  and 
passed  the  title  to  his  customer;  but  the  court  held  otherwise,  saying:  "  The 
evidence,  ....  to  say  the  least,  warranted  the  inference  that  the  defendant 
....  did  not  intend  to  part  with  the  title  until  he  actually  delivered  the 
goods  at  Lee  according  to  the  terms  of  the  order.  If  such  was  the  fact,  the 
goods,  while  in  the  wagon  of  the  seller,  remained  his  property,  and  at  his 
risk,  and  the  sale  was  completed  at  Lee,  and  not  at  Pittsfield." 

From  this  review  of  the  authorities,  it  is  contended  and  concluded  that  the 
sales  made  by  defendant  were  made  at  Mercer,  where  he  delivered  the  liquor, 
and  not  at  bis  store  at  Pittsburgh.  As  to  his  guilt  and  violation  of  the  liquor 
law  in  so  doing,  the  learned  judge  says:  "The  law  under  which  defendant 
held  his  license  forbade  him  to  sell  outside  his  place  of  business.  The  evi- 
dence shows  that  he  made  sales,  not  only  outside  of  his  store,  but  outside  the 
county  of  Allegheny.  He  did  what  the  law  clearly  said  he  should  not  do, 
and  he  thereby  subjected  himself  to  punishment." 

On  the  question  of  evil  intent,  the  evidence  was  ample  to  support  convic- 
tion. It  showed  that  the  defendant  left  his  place  of  business,  and  went  into 
another  county,  where  he  had  no  license,  and  sought  to  make  sales  in  that 
county.  It  showed  that,  through  the  newspapers,  and  by  means  of  circulars, 
he  invited  orders,  promised  to  fill  them,  and  to  deliver  the  liquor  to  the  con- 
sumer at  his  house  or  place  of  business  upon  payment  of  the  price  and  cost 
of  carriage.  It  showed  that,  to  escape  notice,  and  divert  attention  from  the 
character  and  extent  of  the  business,  he  sent  the  packages,  marked  "glass," 
or  "medicine."  This  would  justify  a  finding  that  he  knew  his  sales  were  not 
authorized  by  his  license,  and  that  he  intended  to  violate  the  law.  It  was 
enough,  however,  to  justify  a  conviction  that  he  sold  and  delivered  liquors  in 
the  county  where  he  had  no  license.  If  these  sales  were  made  to  members 
of  the  prohibited  classes,  he  might  be  prosecuted,  the  same  as  though  he  had 
delivered  the  liquor  himself.  He  was  bound,  under  the  law,  to  know  to 
whom  he  was  selling,  and  it  was  upon  such  conditions  that  his  license  was 
granted  him.  He  had  no  right  to  violate  the  law,  and  to  allow  his  shipping 
clerk  to  fill  orders  for  liquors,  without  knowing  the  age,  habits,  sanity,  or 
condition  of  the  consumers,  when  the  sale  was  completed  by  delivery  to 
them.  Sales  thus  made  were  ground  for  the  revocation  of  his  license,  and  for 
his  conviction  under  the  indictment. 

Clark  and  McCollum,  JJ.,  concurred  in  the  dissenting  opinion. 
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Sales  C.  0.  D. — When  Consummated.  —  As  to  when  sales  C.  0.  D.  be- 
come consommated  and  complete,  see  State  v.  Carl,  43  Ark.  353;  61  Am. 
Dec.  665,  and  particularly  note,  670-572. 

Careiers  —  Dkliyeby  or  C.  0.  D.  Goods.  —  The  consignee  of  goods  to 
be  paid  for  when  delivered  may  inspect  them  before  acceptance,  and  the 
carrier  does  not  become  responsible  for  the  price  by  allowing  him  the  privi- 
lege of  inspection:  Lyon3  v.  Hill,  46  N.  H.  49j  88  Am.  Dec.  189. 

Sales  of  Whisky  —  When  Consummated. —  An  order  for  whisky,  at  m 
place  where  it  can  be  lawfully  sold,  to  be  delivered  to  a  carrier  for  transpor- 
tation to  a  place  where  it  is  not  lawful  to  sell  it,  was  filled  by  the  dealer. 
The  sale  became  consummated  by  separating  the  whisky  from  the  common 
stock  and  delivering  it  to  the  carrier:  Dunn  v.  State,  82  Ga.  27;  but  without 
a  separation  of  the  liquor,  the  sale  is  not  complete:  State  v.  Basserman,  54 
Conn.  88.  But  in  Baghy  v.  State,  82  Ga.  786,  where  a  dealer  whose  place  of 
business  was  beyond  the  limits  of  a  prohibition  county  received  an  order  for 
whisky,  to  be  delivered  in  the  prohibition  county,  and  did  deliver  it  there,  and 
received  payment  therefor,  the  sale  was  decided  to  be  consummated  in  the 
prohibition  county,  there  being  no  intermediate  delivery  to  a  carrier.  And 
in  Berger  v.  State,  50  Ark.  20,  it  was  held  that  the  sale  was  not  consummated 
by  delivering  the  whisky  to  the  carrier  at  a  place  where  it  could  be  lawfully 
sold,  when  the  consignee  was  the  agent  of  the  dealer  to  deliver  the  liquor, 
when  received  from  the  carrier,  to  the  purchasers  at  a  place  where  it  was 
against  the  law  to  sell  whisky. 
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[130  Pennsylvania  State,  272.J 

OrimikaIi  Law — Indictment  —  Joinder  of  Counts  in.  — Where  an  indict- 
ment containing  two  counts  for  the  same  act,  one  charging  robbery,  and 
the  other  larceny  as  bailee,  against  the  defendant,  is  certified  to  the 
proper  court  for  the  trial  of  the  higher  offense,  the  defendant  may  be 
there  tried  and  convicted  of  the  larceny  as  bailee,  although  acquitted 
upon  the  count  charging  robbery. 

Criminal  Law.  —  Under  Indictment  charging  a  particular  crime,  the  de- 
fendant may  be  convicted  of  a  lesser  offense  included  within  it. 

H.  N.  Snydevj  for  the  appellant. 

/.  W.  King  and  D.  B.  Heiner,  district  attorney,  for  the  com- 
monwealth. 

Hy  Court.  The  defendant  below  was  convicted  of  the  of- 
fense of  larceny  as  bailee.  The  indictment  contained  two 
counts,  one  charging  robbery,  and  the  other  larceny  as  bailee. 
It  was  found  in  the  quarter  sessions,  and  certified  into  the 
oyer  and  terminer.  The  jury  acquitted  the  defendant  upon 
the  count  charging  robbery,  and  she  now  contends  that  the 
count  upon  which  she  was  convicted  was  improperly  joined 
with  that  for  robbery,  which  is  exclusively  triable  in  the  oyer 
and  terminer.     In  other  words,  that  the  oyer  and  terminer  caa 
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only  try  indictments  found  in  the  quarter  sessions,  and  certified 
into  the  oyer  and  terminer  according  to  law,  and  that,  under 
section  32,  act  of  March  31, 1860  (P.  L.  438),  the  court  of  quar- 
ter sessions  can  only  lawfully  certify  indictments  found  in  the 
quarter  sessions  for  crimes  or  offenses  not  triable  therein.  The 
answer  to  this  objection  is  obvious.  The  indictment  charges 
robbery,  which  is  triable  exclusively  in  the  oyer  and  terminer; 
hence  it  was  properly  certified  into  that  court.  Does  the  fact 
that  it  also  contained  a  count  for  an  offense  triable  in  the  quar- 
ter sessions  oust  the  jurisdiction  of  the  oyer  and  terminer?  If 
so,  we  would  have  the  anomaly  of  an  indictment  which  could 
not  be  tried  in  either  court.  The  quarter  sessions  could  not 
certify  one  count  only  into  the  oyer  and  terminer.  Nor  do  we 
think  there  was  a  misjoinder.  While  the  evidence  is  not  given, 
it  is  manifest  that  both  counts  were  for  substantially  the  same 
offense.  The  higher  offense  was  not  proven,  but  the  defendant 
was  convicted  of  the  larceny  as  bailee  of  the  same  property 
referred  to  in  the  first  count.  The  offense  charged  in  the 
second  count  was  not  repugnant  to  that  charged  in  the 
first.  It  was  a  constituent  part  of  the  same  offense.  The  gen- 
eral rule  is  well  settled  that  upon  an  indictment  charging  a 
particular  crime  the  defendant  may  be  convicted  of  a  lesser 
offense  included  within  it.  A  person  charged  with  burglary 
may  be  convicted  of  larceny:  Hunter  y.  Commonwealth,  79  Pa. 
St.  503;  21  Am.  Rep.  83.  A  count  charging  assault  with  intent 
to  ravish  may  be  included  in  a  count  charging  rape:  Harman 
V.  Commonwealth,  12  Serg.  &  R.  69.  These  authorities,  and 
many  others  that  might  be  cited,  show  that  there  was  no  mis- 
joinder. Nor  was  the  defendant  injured  in  anyway.  Her 
rights  were  not  jeoparded  by  the  joinder  of  the  two  counts,  nor 
was  she  deprived  thereby  of  any  legal  benefit  or  privilege  at 
the  trial.  Her  objections  are  purely  technical,  and  without 
merit.  As  was  observed  in  Hunter  v.  Commonivealth,  79  Pa,  St. 
603,  21  Am.  Rep.  83:  "The  tendency  of  modern  legislation 
and  judicial  decision  is  to  disregard  mere  technicalities,  cind 
to  regard  the  substance,  rather  than  the  form." 
Judgment  aflSrmed.  

Criminal  Law — Joinder  op  Counts. — The  law  as  to  joining  counts  in 
one  indictment  ia  discussed  in  the  note  to  State  v.  Bell,  92  Am.  Dec.  061-664; 
People  V.  Aikin,  66  Mich.  460;  11  Am.  St.  Rep.  512. 

Criminal  Law.  —  Under  an  indictment  for  a  crime,  the  defendant  may  be 
convicted  of  any  lesser  crime  included  thereunder:  Whilden  v.  Stale,  25  G a. 
396;  71  Am.  Dec.  181,  and  note;  Hunter  v.  CommomoeaUh,  79  Pa.  St.  503;  2i 
Am.  B.ep.  83,  and  foot-note. 
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Aiken  v,  Pennsylvania  Eailroad  Company. 

[180  Pennsylvania  State,  380.] 

Negltgencb  —  Evidence  —  Nonsoit.  — In  an  action  against  a  railroad  com« 
pany  for  negligently  killing  a  person  while  on  the  track,  at  a  street 
crossing,  taiiere  the  plaintiff 's  evidence  establishes  the  indisputable  fact 
that  the  deceased  saw  the  train  approaching  while  he  was  in  a  place  of 
safety,  and  voluntarily  took  the  chances  of  crossing  in  front  of  it,  evi- 
dence as  to  the  danger  of  the  place,  the  rate  of  speed  of  the  train,  the 
absence  of  warning,  and  the  obstructions  to  sight  and  hearing  become 
wholly  unimportant,  and  plaintiff  should  be  nonsuited,  or  a  verdict  di- 
rected against  him. 

CoNTRiBiTTORY  Negliqence.  — The  rule  that  a  person  in  a  position  of  dan- 
ger is  not  responsible  for  a  mistake  of  judgment  in  getting  out  is  subject 
ject  to  the  qualification  that  he  must  have  got  into  danger  without  negli- 
gence or  fault  of  his  own. 

Negligence  —  Duty  to  Stop,  Look,  and  Listen.  — The  rule  that  a  man, 
before  crossing  a  railroad  track,  must  stop,  look,  and  listen,  applies 
equally  to  psrsona  walking  as  to  persons  driving.  It  is  not  a  rule 
of  evidence,  but  of  law,  peremptory,  absolute,  and  unbending,  and  a 
failure  to  observe  it  is  not  merely  evidence  of  negligence,  but  negli- 
gence per  ae. 

Trespass  by  Elizabeth  Aiken  against  defendant  to  recover 
damages  for  the  alleged  negligent  killing  of  her  husband, 
S.  B.  Aiken,  by  the  defendant  company.  Plea  not  guilty. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

George  B.  Gordon^  John  H.  Hampton,  and  William  Scotty  for 
the  appellant. 

/.  W.  Kirker,  for  the  appellee. 

Mitchell,  J.  This  is  a  perfectly  clear  case  of  contributory 
negligence,  unrelieved  by  any  circumstance  which  the  jury 
should  have  been  allowed  to  consider  as  an  excuse  for  a  vio- 
lation of  the  plainest  dictates  of  prudence  and  the  settled  rules 
of  law.  The  deceased,  at  nine  o'clock,  on  a  rather  dark  night 
in  January,  was  walking  along  Penn  Avenue,  in  the  borough  of 
Wilkinsburgh,  and  came  to  the  railroad,  which  at  that  point 
had  then  ten  or  eleven  tracks  at  grade,  occupying  a  space  of 
about  150  feet.  It  was  intrinsically  a  dangerous  place,  and  at 
the  particular  time  was  made  more  than  usually  so  by  stand- 
ing cars  and  piles  of  pipe  and  railroad  ties,  which  obstructed 
the  view  on  one  side,  and  on  the  other  side  a  train  on  one  of 
the  tracks,  with  an  engine  blowing  off  steam.  In  the  face  of 
these  manifest  dangers,  the  deceased  and  his  companion 
walked  straight  on,  without  stopping,  until  they  had  crossed 
six  or  seven  tracks,  when  they  saw  an  approaching  train.     At 
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this  moment,  they  were  either  on  a  spur-track  that  ends  a  few 
feet  beyond  the  crossing,  or  between  it  and  and  the  first  pas- 
senger-track, on  which  the  train  was  coming.  Counting  the 
spur-tracks  as  safe,  they  had  a  space  of  forty-five  feet  of  actual 
safety  in  which  to  wait  the  passage  of  the  train;  but  as  there 
is  no  evidence  that  they  knew  that  the  so-called  spur-tracks 
were  not  ordinary  tracks,  liable  to  be  used  at  any  time,  it  is 
hardly  proper  to  charge  them  with  the  knowledge.  But  from 
the  nearest  spur-track,  which  they  were  on  or  had  just  crossed, 
to  the  passenger-track  on  which  the  train  was,  there  was  a 
clear  space  of  twelve  feet,  in  which  deceased  might  have 
waited  in  safety,  and  in  which,  fortunately  for  himself,  his 
companion  did  wait. 

From  this  point  I  take  the  narrative  in  the  language  of 
Irwin,  the  deceased's  companion:  "When  we  come  to  the 
track,  we  noticed  a  train  coming.  Q.  That  is,  to  the  main 
track?  A.  Yes,  sir;  and  it  was  pretty  close  before  we  seen  it; 
and  Mr.  Aiken  attempted  to  go  on,  and  I  stopped.  I  said: 
*We  had  better  stop';  and  he  says,  'Come  on;  we  can  get 
across ';  and  he  started,  and  I  stopped.  I  had  attempted  to 
get  across,  and  by  the  time  I  was  at  the  track  I  could  lay  my 
hand  on  the  engine."  None  of  these  facts  were  in  the  slight- 
est doubt;  for  the  evidence  was  in  behalf  of  the  plaintiflf,  and 
was  that  of  the  only  witness  who  saw  the  accident.  It  is  there- 
fore indisputable  that  the  deceased  saw  the  train  while  he  was 
in  a  place  of  safety,  and  voluntarily  took  the  chances  of  cross- 
ing in  front  of  it.  In  the  face  of  this  patent  fact,  the  other 
circumstances  —  the  danger  of  the  place,  the  rate  of  speed  of 
the  train,  the  absence  of  warning,  the  obstructions  to  sight 
and  hearing,  etc.  —  became  totally  unimportant,  and  the 
plaintiff  should  have  been  nonsuited,  or  a  verdict  directed 
against  her. 

The  learned  counsel  for  the  defendant  in  error  has  endeav- 
ored to  assimilate  this  case  to  Pennsylvania  R.  R.  Co.  v.  Wer- 
ner,  89  Pa.  St.  59;  but  there  is  a  marked  and  insuperable  line 
of  distinction  between  them.  That  was  said  by  our  brother 
Sterrett,  in  his  opinion,  to  be  a  close  case;  but  in  laying  down 
the  rule  that  a  man  in  a  position  of  danger  is  not  responsible 
for  a  mistake  of  judgment  in  getting  out,  he  was  careful  to 
add  the  explicit  qualification  that  he  must  have  got  into  the 
danger  without  negligence  or  fault  of  his  own.  Keeping  this 
qualification  in  mind,  that  case  was  the  logical  sequence  of 
Johnson  v.  West  Chester  etc.  R.  R.  Co.^  70  Pa.  St.  357.  But  in  the 
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present  case  the  essential  premise  is  wanting.  Aiken  not 
only  walked  into  the  dangerous  position  without  any  of  the 
precautions  which  the  situation  required,  but  when  confronted 
with  the  actual  emergency,  had  his  attention  called  by  his 
companion  to  the  danger  imminent,  and  his  reply,  "  Come  on; 
we  can  get  across,"  does  not  indicate  a  man  who  was  con- 
fused, and  in  doubt  what  to  do,  but  one  who  saw  the  risk,  and 
chose  to  encounter  it. 

In  the  portion  of  the  charge  contained  in  the  fifth  specifica- 
tion of  error,  the  learned  judge  said  to  the  jury  that,  "  or- 
dinarily, the  rule  of  law  is,  ...  .  that  a  man,  before  crossing 

a  railroad  track,  must  stop,  look,  and  listen I  think 

that  it  is  usually  applied,  however,  to  parties  who  are  driving, 
and  not  to  parties  walking.  It  is,  after  all,  not  a  rule  of  law, 
but  a  rule  of  evidence  only;  and  therefore  the  duty  of  stopping 
is  always  a  question  for  the  jury."  This  was  clear  error.  The 
rule  as  to  stopping  applies  equally  to  persons  walking  as  to 
persons  driving.  There  is  no  distinction,  in  the  nature  of 
things,  except  of  degree  as  to  danger,  and  none  is  recognized 
in  the  cases:  Nagle  v.  Allegheny  V.  R.  R.  Co.,  88  Pa.  St.  35;  32 
Am.  Rep.  413;  Carroll  v.  Railroad  Co.,  12  Week.  Not.  Cas.  348; 
Pennsylvania  R.  R.  Co.  v.  Coon,  111  Pa.  St.  430;  Marland  v. 
Pittsburgh  etc.  R.  R.  Co.,  123  Pa.  St.  487;  10  Am.  St.  Rep.  541. 
It  is  made  quite  as  much  for  the  safety  and  protection  of  pas- 
sengers on  the  train  as  of  passengers  on  the  highway;  and  the 
stopping  is  an  essential  part  of  the  rule,  to  enforce  attention  to 
the  accompanying  duties  of  looking  and  listening,  and  to  se- 
cure their  performance  in  something  more  than  a  perfunctory 
and  heedless  way;  in  fact,  to  prevent  the  very  thing  which 
cost  this  unfortunate  man  his  life.  Irwin  was  asked:  '*  Could 
your  hear  the  train  until  you  got  past  these  obstructions?  A. 
Possibly  we  might  have,  if  we  hud  been  paying  particular  at- 
tention. We  were  talking,  and  I  did  n't  notice."  It  is  not  a 
rule  of  evidence,  but  a  rule  of  law,  peremptory,  absolute,  and 
unbending;  and  the  jury  can  never  be  permitted  to  ignore  it, 
to  evade  it,  or  to  pare  it  away  by  distinctions  and  exceptions. 
That  failure  to  stop  is  not  merely  evidence  of  negligence,  but 
negligence  per  se,  has  been  said  so  often,  from  North  Penn- 
sylvania R.  R.  Co.  V.  Heileman,  49  Pa.  St.  60,  88  Am.  Dec.  482, 
to  Greenwood  v.  Philadelphia  etc.  R.  R.  Co.,  124  Pa.  St.  572,  10 
Am.  St.  Rep.  614,  that  to  cite  the  cases  would  be  wearisome. 
The  evidence  in  the  sixth  assignment,  relative  to  the  speed 
at  which  trains  usually  ran  over  this  crossing,  was  irrelevant, 
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and  tended  to  divert  the  attention  of  the  jury  from  the  partic- 
ular case  to  the  general  condition  of  danger  at  this  crossing. 
This  objection  was  not  obviated  by  the  testimony  of  Irwin, 
that  he  thought  the  train  was  going  "  about  the  usual  rate  of 
speed." 

The  assignments  of  error  must  be  sustained. 

Judgment  reversed.  

RAn.ROAi>s  —  Duty  of  Persons  about  to  Cross  Track.  —  Ordinary 
pmdence  mast  bo  exercised  by  persons  approaching  railway  crossings;  they 
must  stop,  and  look,  and  listen:  Note  to  Dyson  v.  New  York  tie.  R.  R.  Co., 
14  Am.  St.  Rep.  87;  Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  514;  15  Am. 
St.  Rep.  733,  and  note. 

Contributory  Negligence.  —  Instances  of  what  constitutes  contributory 
negligence:  Note  to  Louisville  etc.  R.  R.  Co.  v.  Hall,  13  Am.  St.  Rep.  94. 

Negligence.  —  Acts  of  One  Surprised  by  Sudden  Danger.  —  The  law 
does  not  require  that  a  person  who  is  surprised  and  confused  by  a  sudden 
danger  should  act  or  be  judged  by  any  fixed  rule:  Pennsylvania  Co.  v.  Stegc' 
meier,  118  Ind.  305;  10  Am.  St.  Rep.  136,  and  note.  But  if  danger  is  known, 
and  may  be  easily  avoided,  peril  voluntarily  and  unnecessarily  assumed  may 
constitute  such  contributory  negligence  as  to  preclude  recovery:  Harris  ▼, 
Toionship  of  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and  note. 


Patterson  v.  Marine  National  Bank. 

[130  Pennsylvania  State,  419.J 

Bakks  and  Banking  —  Deposit  as  Agent.  —  Where  money  te  deposited 
in  a  bank  by  a  person  as  agent,  with  nothing  upon  the  face  of  the 
deposit  account  to  show  for  whom  he  is  agent,  the  money,  as  between  the 
bank  and  the  depositor,  is  the  property  of  the  latter. 

Banks  and  Banking  —  Deposit  —  Estoppel.  — A  bank  which  has  received 
money  from  a  depositor,  credited  him  therewith  upon  its  books,  and 
thereby  entered  into  an  implied  contract  to  honor  his  check,  is  estopped 
from  alleging  that  the  money  deposited  belonged  to  some  one  else. 

Banks  and  Banking  —  Rights  oy  Depositor  —  Burden  or  Proof. — 
Where  money  is  deposited  in  bank  by  a  person  as  agent,  without  any- 
thing  on  the  face  of  the  deposit  account  to  show  for  whom  he  is  agent, 
if  the  bank  refuses  to  honor  his  check  drawn  against  such  fund,  and 
pays  the  money  to  a  third  person,  it  does  so  at  its  peril,  and  must  assume 
the  burden  of  proof  to  show,  not  only  that  the  money  did  not  belong  to 
the  depositor,  but  also  that  it  did  belong  to  the  party  to  whom  the  bank 
paid  it. 

Banks  and  Banking  —  Damages  for  Refusal  to  Honor  Check. — The 
refusal  of  a  bank  to  honor  a  depositor's  check,  without  legal  excuse, 
entitles  him  to  recover  substantial  damages,  without  proof  of  pecuniary 
loss. 

Assumpsit  in  the  case  numbered  148  to  recover  a  balance 
alleged  to  be  due  plaintiff,  T.  H.  B.  Patterson,  upon  a  deposit 
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account  opened  by  him  with  the  defendant  bank.  Case  in 
the  action  numbered  149,  by  plaintiff,  to  recover  damages  of 
said  bank  for  a  refusal  to  honor  his  check  drawn  against  his 
said  account.  In  July,  1886,  plaintiff  opened  an  account 
with  the  defendant  bank  in  the  name  of  "  T.  H.  B.  Patterson, 
agent,"  and  between  that  time  and  October  5,  1887,  made 
numerous  deposits  upon  that  account,  and  drew  various 
checks  against  the  same.  On  said  October  5,  1887,  his  pass- 
book was  balanced  by  the  bank,  and  returned  to  him,  showing 
a  balance  on  deposit  in  his  favor  of  $1,315.53.  No  further 
deposits  were  made  or  checks  drawn  against  this  account 
until  December  29,  1887,  when  plaintiff  drew  a  check  against 
the  bank  for  the  balance  of  his  account.  On  presentation, 
payment  of  this  check  was  refused.  This  money  was  claimed 
by,  and  paid  by  the  bank  to,  T.  N.  and  J.  N.  Patterson  and  C. 
F.  and  E.  H.  Hazeltine,  who  claimed  that  plaintiff  made  the 
deposit  as  their  agent  representing  them  in  the  estate  of  one 
Patterson,  deceased.  The  other  facts  are  stated  in  the  opinion, 
except  that  the  seventh  and  eighth  assignments  of  error  men- 
tioned therein  relate  to  the  refusal  of  the  court  to  grant  the 
defendant  the  closing  address  to  the  jury,  and  the  submission 
of  the  case  to  the  jury.  Verdict  and  judgment  in  the  appeal 
numbered  148  in  favor  of  plaintiff  for  $1,404.55,  and  in  the 
appeal  numbered  149,  for  $300.     Defendant  appeals. 

S.  Schoyer,  Jr.,  and  8.  B.  Schoyevj  for  the  appellant. 

/.  S.  Fetguson,  for  the  appellee. 

No.  148. 
PAXso^,  C.  J.  The  money  in  controversy  was  deposited  in 
the  defendant  bank  by  the  plaintiff  as  "  agent."  There  was 
nothing  upon  the  face  of  the  deposit  to  show  for  whom  he  was 
agent.  In  Citizens^  Nat.  Bank  v.  Alexander,  120  Pa.  St.  476, 
the  deposit  was  made  by  "  W.  J.  Alexander,  deputy  treasurer," 
and  we  held  that  "  the  most  effect  that  could  be  claimed  for 
the  words  '  deputy  treasurer '  was  an  acknowledgment  by 
Alexander  that  he  held  the  money  for  some  one  else,  and  the 
other  person  not  being  designated,  as  between  the  bank  and 
Alexander,  the  money  belonged  to  Alexander."  This  followed 
directly  the  ruling  in  First  Nat.  Bank  v.  Mason,  95  Pa.  St.  113, 
40  Am.  Rep.  632,  where  it  was  said:  "It  is  clearly  against 
public  policy  to  permit  a  bank  that  has  received  money  from 
a  depositor,  credited  him  therewith  upon  its  books,  and  thereby 
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entered  into  an  implied  contract  to  enter  his  check,  to  allege 
that  the  money  deposited  belonged  to  some  one  else.  This 
may  be  done  by  an  attaching  creditor,  or  by  the  true  owner  of 
the  fund,  but  the  bank  is  estopped  by  its  own  act." 

In  the  case  in  hand,  the  money  was  claimed  by  Joseph  N. 
Patterson  and  others,  who  alleged  that  the  plaintifiF  was  their 
agent;  that  he  had  opened  this  account  as  "  agent "  in  pur- 
suance of  an  arrangement  or  agreement  between  the  plaintiff 
and  themselves;  that  this  arrangement  was  known  to  the  de- 
fendant bank,  and  that  they  had  given  the  latter  notice  not 
to  honor  plaintiff's  check.  The  existence  of  this  arrangement 
and  the  true  ownership  of  the  money  were  among  the  con- 
troverted questions  in  the  case,  and  the  jury  have  found  them 
both  against  the  defendant.  It  further  appears  that  the  bank 
not  only  refused  to  honor  plaintiff's  check,  but  also  paid  the 
money  out  to  the  claimants  upon  the  fund.  It  is  to  be  pre- 
sumed that  it  was  indemnified  for  so  unusual  a  proceeding. 

A  number  of  errors  have  been  assigned  to  the  charge  of  the 
court  and  the  answers  to  points,  but  they  are  all  without 
merit.  It  requires  neither  argument  nor  authority  to  show 
that  when  a  bank  refuses  the  check  of  its  depositor,  drawn 
against  funds,  and  pays  the  money  over  to  a  third  party,  it 
does  so  at  its  peril,  and  must  assume  the  burden  of  proof  to 
show,  "  not  only  that  the  money  in  question  did  not  belong  to 
the  plaintiff,  but  also  that  it  did  belong  to  the  parties  to  whom 
the  bank  paid  it":  See  first  assignment.  In  the  answers  to 
points,  and  the  portions  of  charge  embraced  in  the  second, 
third,  fourth,  and  fifth  assignments,  the  learned  judge  fairly 
submitted  to  the  jury  the  question  of  the  ownership  of  the 
money.  This  certainly  was  all  the  defendant  could  claim. 
The  sixth  and  seventh  assignments  are  void  of  merit.  The 
last  assignment  does  not  conform  to  the  rule  of  court,  and  will 
not  be  discussed  further  than  to  say  that  by  the  introduction 
of  the  evidence  referred  to,  the  plaintiff  assumed  the  burden  of 
showing  that  the  money  in  bank  did  not  belong  to  the  parties 
claiming  it,  which  he  need  not  have  done. 

Judgment  afiirmed. 

No.  149. 

Paxson,  C.  J.  This  case  is  an  outgrowth  of  Patterson  v. 
Marine  Nat.  Bank^  just  decided.  When  the  defendant  bank 
refused  to  honor  the  plaintiff's  check,  be  brought  suit  against 
it  for  such  refusal,  resulting  in  a  verdict  in  his  favor  for  three 
hundred  dollars.     It  follows  logically  that  if  the  bank  re- 
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fused  to  honor  plaintiff's  check  without  legal  cause,  he  is  en- 
titled to  recover  damages  for  such  refusal.  The  question  of 
the  damages  is  the  only  one  we  need  refer  to. 

The  learned  judge  charged  the  jury,  in  answer  to  plaintiff's 
points,  that  the  plaintiff  was  entitled  to  recover  substantial 
damages,  and  that  they  might  find  punitive  damages  "if, 
under  all  the  circumstances  of  the  case,  the  defendant  unne- 
cessarily and  unreasonably  acted  in  disregard  of  the  rights  of 
the  plaintiff,  and  with  partiality  against  him."  On  the  other 
hand,  the  defendant  prayed  for  the  instruction  "  that  the  mere 
loss  of  credit  by  the  plaintiff  is  not  a  ground  for  damages, 
unless  it  be  immediately  connected  with  some  tangible  pecuni- 
ary loss  of  which  it  was  the  cause  ";  and  Eckel  v.  Murphey^ 
15  Pa.  St.  488,  53  Am.  Dec.  607,  was  cited  in  support  of  this 
view.  The  court  declined  to  so  charge,  and  we  think  very 
properly. 

Eckel  V.  Murphey,  15  Pa.  St.  488,  53  Am.  Dec.  607,  has  no 
application.  That  was  a  suit  brought  upon  a  promissory 
note,  and  the  defense  set  up  was,  that  it  was  given  in  pursuance 
of  a  contract  for  the  sale  of  all  plaintiff's  red-ash  coal  mined 
that  season  at  Fremont;  that  the  plaintiff  had  violated  the 
said  contract  in  not  delivering  the  coal  in  good  order,  and  had 
refused  to  deliver  all  the  coal  he  had  agreed  to  deliver,  by 
means  of  which  the  defendant  suffered  more  damage  than  the 
amount  of  said  note.  In  such  case,  this  court  very  properly 
held  that  "  the  mere  loss  of  credit  by  the  drawer  on  account 
of  such  failure  of  performance  is  not  a  ground  of  defense  un- 
less it  be  immediately  connected  with  some  tangible  pecuniary 
loss  of  which  it  was  the  cause."  This  language  was  quoted 
in  the  defendant's  point  referred  to,  and  while  it  is  perfectly 
good  law,  it  has  no  application  to  the  case  we  are  considering. 

A  bank  is  an  institution  of  a  quasi  public  character.  It  is 
chartered  by  the  government  for  the  purpose,  inter  alia,  of 
holding  and  safely  keeping  the  moneys  of  individuals  and  cor- 
porations. It  receives  such  moneys  upon  an  implied  contract 
to  pay  the  depositor's  checks  upon  demand.  Individual  and 
corporate  business  could  hardly  exist  for  a  day  without  bank- 
ing facilities.  At  the  same  time,  the  business  of  the  com- 
munity would  be  at  the  mercy  of  banks  if  they  could  at  their 
pleasure  refuse  to  honor  their  depositor's  checks,  and  then 
claim  that  such  action  was  the  mere  breach  of  an  ordinary 
contract  for  which  only  nominal  damages  could  be  recovered, 
unless  special  damages  were  proved.    There  is  something  more 
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than  a  breach  of  contract  in  such  cases;  there  is  a  question  of 
public  policy  involved,  as  was  said  in  First  Nat.  Bank  v.  Mason, 
95  Pa.  St.  113;  40  Am.  Rep.  632;  and  a  breach  of  the  implied 
contract  between  the  bank  and  its  depositor  entitles  the  latter 
to  recover  substantial  damages.  In  this  case  the  jury  do  not 
appear  to  have  given  more;  they  evidently  did  not  award  pu- 
nitive damages. 
Judgment  affirmed.  ^ 

Banks  and  Banking.  —  Money  deposited  by  an  agent  in  his  own  name, 
not  for  his  principal,  lielongs  to  the  agent,  as  between  such  agent  and  the 
bank:   Wood  v.  Boylaton  Nat.  Bank,  129  Mass.  358;  37  Am.  Rep.  366. 

Banks  and  Banking  —  Estoppel.  —  A  bank  that  has  received  money  from 
a  depositor,  and  credited  him  upon  its  books,  is  estopped  to  deny  the  deposi- 
tor's right  and  title  to  the  money:  First  Nat.  Bank  v.  Mason,  95  Pa.  St.  113; 
40  Am.  Rep.  632. 

Banks  and  Banking.  —  Rights  and  Rbmedies  of  depositors:  Note  to  lu 
re  FrankUn  Bank,  19  Am.  Deo.  418-131. 


Kramer  v.  Winslow. 

[130  Pennsylvania  State,  484.] 
Pbincjipal  and  Agent.  —  Where  an  agent,  with  authority  in  writing  to  sell 
land  for  a  certain  price,  agrees  with  a  third  person  to  sell  it  to  him  for  a 
greatly  enhanced  price,  but  concealing  this  fact  from  his  principal,  ob- 
tains the  latter's  title  for  the  price  for  which  he  agreed  to  sell  for  him, 
and  then  sells  to  the  third  party  for  the  price  agreed  upon  between  them, 
he  is  liable  to  his  principal  for  the  difiFerence  in  price  between  the  amount 
paid  him  for  his  title  and  the  amount  for  which  the  sale  was  made. 

Assumpsit  to  recover  a  balance  in  the  hands  of  defendant 
as  agent  for  the  sale  of  certain  lands.  Verdict  and  judgment 
for  defendant,  and  plaintiff  appeals. 

H.  C.  CampheU  and  A.  C.  White,  for  the  appellant. 

Charles  Corbet  and  John  E.  Calderwood,  for  the  appellee. 

Green,  J.  It  was  entirely  undisputed  that  Kramer  and 
Winslow,  with  two  others,  were  tenants  in  common  of  the  land 
in  question,  each  having  a  one-fourth  interest.  It  was  estab- 
lished, by  the  testimony  of  the  defendant  himself,  that,  prior  to 
the  execution  of  the  paper  of  January  24, 1880,  he  had  been  ne- 
gotiating with  Eastern  parties  for  the  sale  of  the  land,  and  had 
actually  made  a  contract  with  the  Sandy  Xick  Gas  Coal  and 
Coke  Company,  or  its  representatives,  for  the  sale  of  the  prop- 
erty, for  a  consideration  named  therein,  which  was  known  to 
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him;  that  at  the  time  he  obtained  the  paper  of  January  24, 
1880,  he  did  not  tell  Kramer  what  he  was  to  get  for  the  land, 
and  that  he  never  told  him,  or  gave  him  any  information  on 
the  subject,  but  that  he  did  say  to  Kramer  the  land  would  not 
be  sold  for  less  than  thirty  thousand  dollars.  In  actual  fact, 
Winslow  had  contracted  to  sell  the  land  before  January  24, 
1880,  to  the  coal  and  gas  company,  for  $44,497.50.  But  before 
he  made  that  contract  he  had  accepted  from  the  plaintiflf  an 
agreement  authorizing  him,  Winslow,  to  sell  the  plaintiff's 
interest,  being  the  undivided  one-fourth  interest,  in  the  land, 
for  the  consideration  of  seven  thousand  five  hundred  dollars, 
with  authority,  also,  to  have  execution  issued  against  Kramer 
on  a  certain  judgment,  and  the  interest  of  Kramer  sold  by  the 
sheriflf,  so  as  to  perfect  the  title.  There  was  an  added  provis- 
ion, that  if  Winslow  failed  to  make  the  sale  before  February 
court,  1880,  the  execution  was  to  be  stayed.  This  agreement 
was  made  in  December,  1879.  The  precise  date  does  not  ap- 
pear, but  it  was  testified  to  be  about  the  middle  of  December. 
After  this,  and  before  January  24,  1880,  Winslow  made  the 
contract  for  the  sale  of  the  whole  tract  for  $44,497.50,  and 
after  that  he  obtained  from  the  plaintifi"  the  paper  of  January 
24,  1880.  There  is  no  occasion  to  go  any  further  with  the 
statement  of  facts  than  this. 

That  the  agency  of  the  defendant  for  the  plaintiff"  in  making 
the  sale  was  perfectly  established  by  the  paper  of  December, 
1879,  is  not  open  to  a  moment's  question.  That  the  sale  was 
made  by  the  agent  while  that  agreement  was  in  force  is  proved 
by  the  defendant's  own  personal  testimony.  That  he  withheld 
from  the  plaintiff"  all  knowledge,  both  of  the  fact  of  the  sale 
and  the  amount  of  the  consideration,  is  actually  narrated  by 
the  defendant  as  a  witness  on  the  stand,  and  apparently  as  if 
he  thought  such  conduct  lawful  and  honest.  Having  this 
knowledge,  he  induced  the  plaintiff^  to  execute  the  agreement 
of  January  24,  1880.  In  that  agreement,  after  reciting  what 
was  false,  to  wit,  that  he  was  still  negotiating  with  Eastern 
parties  for  the  sale  of  the  land,  when,  by  his  own  testimony,  it 
is  proved  that  the  negotiation  had  already  been  closed,  and 
suppressing  what  was  true,  to  wit,  the  fact  that  he  had  already 
sold  the  land  for  nearly  forty-five  thousand  dollars,  he  induces 
the  plaintiff"  to  agree  that  he,  the  defendant,  may  have  the 
plaintiflf's  interest  in  the  land  sold  at  sheriff's  sale,  and  may 
buy  it  himself  at  a  sum  not  exceeding  three  thousand  dollars, 
and  after  the  sheriff's  sale,  that  he,  the  plaintiff,  will  execute 
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a  quitclaim  deed  to  the  defendant  for  seven  thousand  five 
hundred  dollars,  the  whole  of  which  was  to  be  paid  out  of  the 
proceeds  of  the  sale  to  the  Eastern  purchasers.  As  if  to  add 
to  the  iniquity  of  the  transaction,  a  clause  is  inserted  in  the 
agreement,  at  the  end,  but  above  the  signatures,  in  these 
words:  "If  sale  is  not  made  as  aforesaid,  this  agreement  to  be 
null  and  void."  The  eflfect  of  this  was,  that  Winslow  was  not 
to  be  bound  in  any  event  by  anything  but  an  actual,  closed, 
completed  sale  to  others;  and  therefore  the  instrument  of 
January -24,  1880,  could  not  possibly  be  regarded  as  an  abso- 
hite  deed,  sealed  and  delivered,  passing  the  title  by  its  own 
force;  but  Kramer  was  bound  to  convey  by  quitclaim  to  Wins- 
low, if  he  required  it,  for  seven  thousand  five  hundred  dollars, 
his,  Kramer's,  title,  which  he,  Winslow,  Kramer's  own  agent 
to  make  the  sale,  and  also  his  co-tenant,  had  already  con- 
tracted to  sell  to  others  for  over  eleven  thousand  dollars. 

Lest  we  may  be  considered  as  having  misunderstood  or 
overstated  the  evidence,  we  quote  from  the  testimony  of  Wins- 
low, as  follows:  "Q.  At  the  time  that  you  obtained  this  second 
contract,  you  had  made  your  preliminary  contract  for  the  sale 
of  the  land?  A.  I  stated  that  before.  Q.  And  you  knew  what 
you  were  getting  for  it?  A.  I  knew  what  I  was  getting  for  it; 
yes,  sir.  Q.  You  did  not  tell  George  Kramer  what  you  were 
selling  that  land  for,  when  you  got  that  second  writing,  did 
you?  A.  I  did  not,  sir;  never  told  him.  Q.  You  never  gave 
him  any  information  as  to  what  it  was  being  sold  for?  A.  I 
never  did,  sir."  There  was  more  testimony  of  the  same  sort, 
from  the  same  witness,  but  this  is  enough.  The  sale  by  the 
sheriff  was  had  under  a  writ  of  execution  issued  by  a  law  firm, 
of  which  Winslow  was  a  member.  Kramer's  interest  was  sold 
to  one  Wilson  by  arrangement  with  Winslow,  whereupon  Wil- 
son conveyed  the  interest  to  Winslow,  who  then  conveyed  to 
the  real  purchasers;  and  the  proceedings  were  carried  on  with 
so  much  expedition  that  although  the  second  agreement  be- 
tween Kramer  and  Winslow  was  made  on  January  24,  1880, 
the  final  deed  from  Winslow  to  the  Sandy  Lick  Gas  Coal  and 
Coke  Company  was  executed  on  February  16,  1880,  just 
twenty-three  days  later.  On  the  same  day,  the  purchaser 
gave  a  mortgage  to  Winslow  for  $29,665,  part  of  the  $44,497.50» 
purchase- money  of  the  whole  tract. 

In  the  court  below,  the  case  was  totally  misconceived  and 
mistried.  It  was  disposed  of  on  the  theory  that  the  agree- 
ment for  the  agency  to  make  the  sale  was  merged  in  the  paper 
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of  January  24,  1880,  which  the  court  held  to  he  an  ahsolute^ 
deed  in  fee-simple,  and  that  the  question  was,  whether  this-- 
deed  could  be  changed  by  parol.  The  learned  court  utterly- 
failed  to  submit  even  that  question  to  the  jury,  or  in  fact 
any  question.  In  the  charge,  the  court  told  the  jury  what  the 
plaintiff's  testimony  was,  and  what  the  defendant's  testimony 
was,  and  then,  without  telling  them  what  question  arose,  or 
that  any  question  arose,  for  their  decision,  answered  the  poin  tf 
on  both  sides;  and  these  answers,  so  far  from  presenting  any 
distinct  question  of  fact  to  the  jury  for  their  decision,  practi- 
cally took  away  from  them  the  consideration  of  any  question 
whatever. 

Thus  the  court  aflSrmed  the  defendant's  third  point,  which 
was:  "That,  under  the  evidence,  the  writing  exhibit  A  was 
superseded  by  or  merged  into  the  agreement  of  January  24, 
1880."   This  disposed  of  the  original  agreement  of  December, 
1879,  creating  Winslow's  agency  to  make  the  sale  for  Kramer. 
Next,  the  defendant's  fourth  point  was  affirmed,  which  was: 
"That  as  the  evidence  in  this  case  shows  an  agreement  in 
writing  between  the  parties  for  the  sale  and  purchase  of  the 
interest  of  the  plaintiff  in  the   land,  the  parties   are  bound 
thereby,  in  the  absence  of  competent  evidence  to  contradict  or 
vary  the  writing."   This  may  mean  that  the  parties  are  bound 
by  the  contract,  because  there  was  an  absence  of  competent 
evidence  to  contradict,  or  it  may  mean  that  they  would  be 
bound  if  there  was  an  absence  of  competent  evidence  to  con- 
tradict; and   this  very  uncertainty  was  a  conclusive   reason 
why  the  point  should  have  been  either  refused  or  qualified. 
But  to  remove  all  doubt,  the  defendant's  fifth  point  was  also 
affirmed,  which  was:  "That  as   the   evidence  on   behalf  of 
the  plaintiff  to  contradict  or  vary  the  agreement  consists  of  the 
plaintiff's  unsupported  oath,  which  was  contradicted  by  the 
defendant's   oath  and  the  persuasive  evidence  furnished   by 
the  agreement,  such  evidence  on  the  part  of  the  plaintiff  is  not 
sufficient  to  establish  such  contradiction  or  variance,  and  the 
agreement  must  be  taken  as  the  contract  of  the  parties."  This 
was  a  binding  instruction  to  the  jury  that  all  the  plaintiff's 
testimony  was  insufficient  to  vary  the  deed  or  agreement  of 
January   24,   1880,  and  consistency  required  that  the  jury 
should  have  been  directed  to  find  a  verdict  for  the  defendant, 
but  the  court  refused  to  do  this,  by  refusing  the  defendant's 
Bixth,  seventh,  and  eighth  points.     Nevertheless,  the  court  did 
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not  explain  anywhere,  either  in  the  charge  or  answers,  that 
there  was  any  question  of  any  kind  for  them  to  dispose  of. 

But  what  makes  the  whole  matter  so  very  much  worse  even 
than  this  is,  that  the  court  refused  the  plaintiff's  seventh 
point,  which  did  ask  to  commit  to  the  jury  the  whole  effect  of 
the  defendant's  acts  and  omissions  upon  his  liability  to  ac- 
count, for  the  reason  that  "this  contract  of  January  24,  1880, 
was  an  absolute  sale  of  the  interest";  and  yet  they  affirmed 
the  plaintiff's  fifth  point,  which  presented  substantially  the 
same  facts  as  the  seventh,  "if  the  jury  believe,  from  a  pre- 
ponderance of  all  the  evidence,  that  the  contract  of  January 
24,  1880,  was  changed  to  conform  to  what  is  alleged  by  the 
plaintiff  in  this  point."  At  the  same  time,  the  court  affirmed, 
without  qualification,  the  plaintiff's  sixth  point,  which  simply 
asked  to  commit  to  the  jury  the  whole  of  the  facts  set  up  by 
the  plaintiff  as  evidence  of  fraud  by  the  defendant  which 
would  justify  a  verdict  against  the  defendant  for  the  amount 
of  the  difference  between  the  sum  received  by  him  and  the 
sum  paid  to  the  plaintiff.  In  other  words,  the  jury  might 
find  for  the  plaintiff,  under  the  answer  to  the  plaintiff's  fifth 
and  sixth  points,  if  they  found  that  the  contract  of  January 
24,  1880,  was  changed  by  parol,  in  accordance  with  the  plain- 
tiff's allegations,  but  under  the  answer  to  the  plaintiff's 
seventh  point,  they  could  not  so  find,  because  the  contract  of 
January  24,  1880,  was  an  absolute  sale  of  the  plaintiff's  in- 
terest. And  under  the  answer  to  the  defendant's  fifth  point, 
they  were  absolutely  directed  that  all  the  plaintiff's  testi- 
mony, taken  together,  was  insufficient  to  change  that  con- 
tract. Nevertheless,  when  asked  by  the  defendant  to  charge 
that  the  evidence  was  insufficient  to  change  the  contract,  such 
instruction  was  refused,  and  the  jury  were  told  that  all  the 
evidence  was  for  them.  What  the  jury  were  to  do  under  such  a 
state  of  the  charge  and  answers  is  simply  impossible  for  us  to 
understand,  and  that  being  so,  we  are  bound  to  hold  that  the 
charge  and  answers  were  confused,  uncertain,  and  misleading. 

The  whole  difficulty  grew  out  of  the  misapprehension  by  the 
learned  court  of  the  true  character  of  the  case,  and  of  the  ques- 
tion involved.  There  was  no  question  of  merger  of  the  original 
agreement  or  letter  of  attorney,  authorizing  Winslow  to  sell 
the  plaintiff's  interest  in  the  land,  into  the  contract  of  Janu- 
ary 24,  1880.  There  was  no  question  of  altering,  contradict- 
ing, or  changing  the  contract  of  January  24,  1880,  nor  of 
setting  it  aside  as  void  for  fraud.     That  paper  had  done  its 
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work  completely,  and  other  rights  had  intervened.  Under  it, 
the  plaintiff's  interest  in  the  land  was  sold  at  sheriff's  sale  to 
Wilson,  who  conveyed  at  once  to  Winslow,  who  in  turn  con- 
veyed to  the  Sandy  Lick  Gas  Coal  and  Coke  Company,  for  a 
full  and  valuable  consideration,  the  whole  of  the  tract,  includ- 
ing the  plaintiff's  interest.  These  purchasers  were  innocent 
purchasers  for  valuable  consideration  actually  paid,  and  with- 
out notice  of  any  fraud.  Of  course,  their  title  cannot  be 
aiiected,  and  there  is  not,  and  cannot  be,  any  question  in  the 
case  of  setting  aside,  changing,  or  altering  the  contract  of 
January  24,  1880.  It  cannot  be  done,  and  was  not  asked  to 
be  done,  by  the  plaintiff,  and  he  repeatedly  called  the  atten- 
tion of  the  court  below  in  his  points  to  what  was  the  real 
question  in  the  case,  to  wit:  How  much  was  the  defendant 
bound  to  account  for  to  the  plaintiff  by  reason  of  the  facts 
that  he  had  undertaken  to  sell,  and  had  sold,  the  plaintiff's 
interest  in  the  land,  and  had  not  accounted  to  the  plaintiff  for 
the  whole  amount  received?  Did  the  defendant  accept  the 
agency  for  the  sale?  Did  he  sell  the  interest  while  the 
agency  continued?  How  much  did  he  sell  the  interest  for? 
How  much  did  he  pay  to  the  plaintiff?  For  the  difference,  if 
there  was  any,  he  was  liable  to  account  to  the  plaintiff  in  this 
action.  It  was  an  action  of  assumpsit  to  recover  that  very 
difference,  and  for  nothing  else.  The  plaintiff's  case  was 
made  out  by  the  defendant's  personal  testimony.  He  did 
accept  the  agency  to  sell;  he  did  sell.  After  that,  and  with- 
out informing  his  principal,  either  that  he  had  sold,  or  of  the 
amount  at  which  he  sold,  he  obtained  from  him  the  contract 
of  January  24,  1880,  which  has,  in  a  contorted  form  only,  but 
not  in  substance,  the  effect  of  an  absolute  conveyance.  But 
when  that  paper  was  obtained,  and  if  it  had  been  of  the  most 
absolute  character  as  a  conveyance,  it  would  not  have  reduced 
by  a  hair's-breadth  the  terms  or  the  extent  of  Winslow's  lia- 
bility to  Kramer  in  this  action.  No  question  of  that  kind 
could  have  arisen,  unless  Winslow  had  proven  very  clearly 
indeed  that  before  obtaining  that  paper  he  had  informed 
Kramer  very  fully,  and  with  perfect  truthfulness,  of  the  fact 
that  he  had  contracted  for  the  sale,  of  the  parties  to  whom  he 
had  sold,  and  of  the  precise  amount  for  which  he  had  sold. 
If,  after  that,  Kramer  had  chosen  to  make  the  contract  of 
January  24,  1880,  he  would  be  bound  by  it;  but  without  such 
knowledge  on  his  part,  that  paper  would  be  no  more  than  a 
puff  of  air  in  the  way  of  his  recovery. 
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The  defendant's  own  testimony  established  his  own  liability 
beyond  all  question,  and  the  jury  should  have  been  so  in- 
structed. Whether  he  was  entitled  to  any  abatement  of  the 
full  amount  of  the  difference  between  the  sum  he  paid  Kramer 
and  the  amount  received  would  depend  upon  the  character 
of  the  allowances  claimed,  and  also  upon  the  question  whether 
he  was  guilty  of  fraud  in  fact.  If  he  was,  he  would  be  en- 
titled to  no  deductions;  but  we  express  no  opinion  upon  these 
matters,  because  they  are  not  before  us.  We  sustain  the  sec- 
ond, fourth,  fifth,  eighth,  ninth,  tenth,  eleventh,  twelfth,  and 
thirteenth  assignments  of  error,  and  on  them  the  judgment  is 
reversed. 

Judgment  reversed,  and  new  venire  awarded. 


Real  Estate  Agents  —  Sales  ov  Land.  —  Authority  to  sell  land  im- 
poses upon  an  agent  the  duty  of  accounting  to  the  principal  for  the  highest 
price  attainable:  Miller  v.  LouisviUe  etc  R.  R.  Co.,  83  Ala.  274;  3  Am.  St. 
Rep.  722. 
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flSO  Pennsylvania  State,  636.] 

Sales  —  Repudiation  —  Damages  for  Non -performance  of  Contract.  — 
Where  goods  are  ordered  under  a  simple  bargain  and  sale,  and  notice  is 
given  by  the  buyer  to  the  seller  not  to  ship  them,  in  advance  of  delivery, 
and  before  they  were  separated  from  the  bulk,  and  set  apart  to  the  buyer, 
such  notice  is  not  only  a  repudiation  of  the  contract  of  sale,  but  also  a 
revocation  of  the  carrier's  agency  to  receive  them;  and  the  refusal  of  the 
buyer  to  receive  the  goods  when  delivery  is  tendered  by  the  carrier  does 
not  make  him  liable  for  their  contract  price,  but  only  for  special  damages 
for  the  refusal  to  receive  them. 

Bales  —  Measure  of  Damages  for  Breach  of  Executort  Contract. — 
When  the  seller  stands  in  the  position  of  a  complete  performance  on 
his  part,  he  is  entitled  to  recover  the  contract  price  as  his  measure  of 
damages  for  a  breach  of  the  contract  of  sale;  but  in  the  case  of  an  ex- 
ecutory contract  for  the  sale  of  goods  not  specific,  the  measure  of  dam- 
ages for  a  refusal  to  receive  the  goods  is  the  difference  between  the  price 
agreed  upon  and  the  market  value  on  the  day  appointed  for  delivery. 

W.  H.  Falls,  for  the  appellants. 

D.  Jameson,  and  G.  E.  Treadwell,  for  the  appellee. 

Clark,  J.  This  is  an  action  of  assumpsit,  brought  July  20, 
1888,  to  recover  the  price  of  a  certain  lot  of  fire-works  and 
celebration  goods,  ordered  by  the  defendant,  George  Polites, 
from  the  Unexcelled  Fire-works  Company,  of  New  York,  in 
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February,  1888.  The  first  order,  which  was  for  his  store  in 
Newcastle,  was  given  through  the  plaintiffs'  agent,  Alexander 
Morrison,  and  amounted  to  $208.53;  the  second,  sent  directly 
to  the  plaintiffs,  was  for  the  defendant's  store  in  Washington, 
Pennsylvania,  and  amounted  to  $123.83.  These  orders  were 
in  writing,  and  were  signed  by  defendant;  they  specified,  not 
only  the  particular  kind  and  quality  of  the  articles  ordered, 
but  contained,  also,  a  schedule  of  the  prices  to  be  paid  there- 
for. The  goods  were  to  be  shipped  in  May,  and  were  to  be 
paid  for  on  the  tenth  day  of  July  thereafter.  Upon  receipt  of 
these  orders,  the  plaintiffs  transmitted  by  letter  a  formal  ac- 
ceptance of  them;  a  contract  was  thus  created,  the  obligation 
of  which  attached  to  both  parties,  and  which  neither  of  them, 
without  the  agreement  or  assent  of  the  other,  could  rescind. 
On  April  5, 1888,  the  defendant,  by  letter,  informed  the  plain- 
tiff's that  he  did  not  want  the  goods,  and  notified  the  plaintiffs 
no  to  ship  them,  as  he  could  do  better  with  another  company. 
The  plaintiffs  replied  that  they  had  accepted  the  orders,  and 
had  placed  them  in  good  faith,  and  that  the  goods  would  be 
shipped  in  due  time,  according  to  the  agreement. 

The  goods  were  shipped  within  the  time  agreed  upon,  — the 
first  lot  to  Newcastle,  and  the  second  lot  to  Washington,  ac- 
cording to  contract;  but  on  their  arrival  the  defendant  de- 
clined to  receive  them.  The  carrier  notified  the  shippers  that, 
owing  to  the  dangerous  and  explosive  quality  of  the  goods, 
they  would  not  retain  them  in  their  possession;  the  plaintiffs 
thereupon  received  them  back  from  the  carriers,  and  placed 
them  on  storrage,  subject  to  the  defendant's  order. 

The  plaintiffs  allege  that  they  are  manufacturers  and  im- 
porters of  such  fire-works  as  are  used  in  the  Fourth  of  July 
celebrations  throughout  the  country;  that  it  is  not  profitable 
to  carry  these  goods  over  from  one  season  to  another,  and 
that  therefore  the  quantity  manufactured  and  imported  de- 
pends upon  the  extent  of  the  orders  received;  that  the  de- 
fendant's orders  entered  into  their  estimates  of  goods  to  be 
made  up  and  imported  for  the  season  of  1888,  and  that  the 
goods  ordered  by  the  defendant  were  actually  made  up  before 
the  order  was  countermanded.  The  defendant  testifies,  how- 
ever, that  Mr.  Morrison,  the  plaintiffs'  agent,  informed  him, 
at  the  time  he  gave  the  first  order,  that  the  plaintiffs  had 
some,  at  least,  of  the  articles  in  stock,  and  that  he  did  not 
order  any  either  to  be  manufactured  or  imported  on  his  ac- 
count; that  the  transaction  was  simply  a  bargain  and  sale  of 
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goods,  and  not  an  order  for  goods  to  be  manufactured  or  im- 
ported; and  the  evidence  does  not  seem  to  conflict  with  this 
view  of  the  case. 

It  is  plain  that  the  notice  given  to  the  plaintifis  by  the  de- 
fendant not  to  ship  the  goods  was  a  repudiation  of  the  con- 
tract; it  was  not  a  rescission,  for  it  was  not  in  the  power  of 
any  one  of  the  parties  to  rescind;  but  it  was  a  refusal  to  re- 
ceive the  goods,  not  only  in  advance  of  the  delivery,  but 
before  they  were  separated  from  the  bulk,  and  set  apart  to 
the  defendant;  the  direction  not  to  ship  was  a  revocation  of 
the  carrier's  agency  to  receive,  and  the  plaintiffs  thereby  had 
notice  of  the  revocation.  The  delivery  of  the  goods  to  the 
carrier,  therefore,  was  unauthorized,  and  the  carrier's  receipt 
would  not  charge  the  defendant.  The  plaintiffs  made  the 
carrier  their  agent  for  delivery,  but  the  goods  were  in  fact 
not  delivered.  A  delivery  was  tendered  by  the  carrier,  when 
the  goods  arrived  at  their  destination,  but  they  were  not  re- 
ceived. The  action,  therefore,  could  not  be  for  the  price,  but 
for  special  damages  for  a  refusal  to  receive  the  goods  when  the 
delivery  was  tendered.  We  think  the  statement  was  suffi- 
cient to  justify  a  recovery  of  such  damages,  as  the  words  of 
the  statement  were  clearly  to  this  effect;  but  there  was  no 
evidence  given  of  the  market  value  of  the  goods,  as  com- 
pared with  the  price.  It  does  not  appear  that  the  plaintiffs 
had  suffered  any  damage.  For  anything  that  was  shown,  the 
goods  were  worth  the  price  agreed  upon  in  the  open  market. 

Whilst  the  manifest  tendency  of  the  cases  in  the  American 
courts  now  is  to  the  doctrine  that  when  the  vendor  stands  in 
the  position  of  a  complete  performance  on  his  part,  he  is  en- 
titled to  recover  the  contract  price  as  his  measure  of  damages, 
in  the  case  of  an  executory  contract  for  the  sale  of  goods  not 
specific,  the  rule  undoubtedly  is,  that  the  measure  of  damages 
for  a  refusal  to  receive  the  goods  is  the  difference  between  the 
price  agreed  upon  and  the  market  value  on  the  day  appointed 
for  delivery. 

Judgment  affirmed.  

Sales  —  Breach  of  CoNXRAcrr  of  Sale  —  Measure  of  Damages. — The 
proper  measure  of  damages  on  the  breach  of  a  contract  of  sale  of  goods  is 
the  difference  between  the  contract  price  and  the  price  at  the  time  and 
place  of  delivery:  CaJien  v,  Piatt,  69  N.  Y.  348;  25  Am.  Rep.  203;  Pittsburgh 
etc.  R'y  Co.  v.  Heck,  50  Ind.  303;  19  Am.  Rep.  713;  Rider  v.  Kelley,  32  Vt. 
268;  76  Am.  Deo,  176;  CUmenta  v.  Beatty,  87  Ala.  238;  Dtutsch  v.  Pratt, 
149  Mass.  415;  Dennin  v.  Leaton,  72  Mich.  586;  Eastern  Ice  Co.  t.  King,  86 
Va.97. 
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Collins  v.  Chartiers  Yalley  Gas  Company. 

ri31  Pbnnsyi.vania  State,  143.  J 

Waters  —  Riparian  Rights  in  Scbterranban  Streams.  —  The  distinction 
between  rights  in  surface  and  in  subterraneam  streams  is  not  founded  on 
the  fact  of  their  location  above  or  below  ground,  but  on  the  fact  of 
knowledge,  ".otual  or  acquirable,  of  their  existence,  location,  and  course. 
The  rule  of  damnum  absque  injuria  applies  in  either  case  only  in  the  ab- 
sence of  negligence. 

Waters  —  Riparian  Rights  in  Subtere.anean  Streams. — The  use  to 
which  a  subterranean  stream  may  be  lawfully  put,  if  it  inflicts  damage 
on  surrounding  streams  or  lands,  must  be  natural,  proper,  free  from 
negligence,  and  the  damage  inflicted  unavoidable,  and  not  suflBciently 
obvious  to  have  been  foreseen,  and  prevented  by  reasonable  care  and  ex- 
penditure. 

Waters  —  Riparian  Rights  in  Subterranean  Streams. — If  a  land-owner, 
in  drilling  an  oil  or  gas  well,  has  knowledge  of  the  existence  of  a  stratum 
of  clear  water  underneath  his  land,  and  its  flow  into  wells  and  springs  in 
the  vicinity,  and  of  the  existence  of  a  deeper  stratum  of  salt  water, 
which  is  likely  to  rise  and  mingle  with  the  fresh  when  penetrated  by 
the  drill,  his  failure  to  use  available  means  to  prevent  such  mingling,  by  a 
reasonable  expense,  is  negligence,  for  which  he  is  liable  to  the  owner  of 
such  wells  or  springs. 

Trespass  to  recover  damages  for  an  injury  to  a  water-well. 
Plaintiff  is  the  owner  of  a  parcel  of  land  on  which  is  situated 
a  well  used  to  supply  water  for  domestic  purposes.  Defend- 
ant engaged  a  contractor  to  drill  a  well  for  natural  gas  on  an 
adjoining  lot,  and  after  its  completion  accepted  it,  and  re- 
mained in  possession  to  the  time  of  trial.  In  boring  the  well, 
at  a  depth  of  about  seventy  feet  it  passed  through  a  vein  of 
fresh  water,  which  supplied  plaintiff's  well,  and  at  a  depth  of 
about  seven  hundred  feet  it  passed  through  a  vein  of  salt 
water,  which  rose,  and,  mingling  with  the  fresh  water,  ruined 
plaintiff's  well,  and  the  use  of  the  water  therein.  There  was 
evidence  that  defendant  should  have  known  that  its  well 
would  tap  the  salt  water,  and  thus  injuriously  affect  surround- 
ing water-wells,  and  that  this  could  have  been  prevented  at 
an  expense  of  from  fifty  to  two  hundred  and  fifty  dollars  in 
properly  casing  the  well.  Defendant,  though  notified  of  the 
injurious  effect  of  the  salt  water  upon  plaintiff's  water-well, 
failed  to  remedy  the  matter.  Verdict  and  judgment  for  de- 
fendant, and  plaintiff  appealed. 

James  S.  Young  and  S.  U.  Trent,  for  the  appellant. 

James  C.  Doty  and  John  M.  Kennedy,  for  the  appellee. 

Mitchell,  J.  The  dividing  line  between  the  right  to  use 
one's  own,  and  the  duty  not  to  injure  another's,  is  one  of  great 
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nicety  and  importance,  and  frequently  of  diflBculty.  The 
Pennsylvania  decisions  have  endeavored,  with  unusual  care, 
to  preserve  the  substance  of  both  rights,  as  far  as  their  some' 
times  inevitable  conflict  may  permit. 

With  regard  to  the  use  and  control  of  flowing  water,  and  of 
watercourses,  the  case  of  Pennsylvania  Coal  Co.  v.  Sanderson, 
113  Pa.  St.  126,  57  Am.  Rep.  445,  definitely  settled  the  rule 
that  for  unavoidable  damage  to  another's  land,  in  the  lawful 
use  of  one's  own,  no  action  can  be  maintained.  No  other  re- 
sult seems  possible,  without  restricting  the  uses,  derogating 
from  the  full  enjoyment,  and  diminishing  the  value  of  prop- 
erty. But  the  rule  does  not  go  beyond  proper  use  and  un- 
avoidable damage.  It  is  thus  clearly  expressed  in  the  opinion 
of  our  brother  Clark  "  Every  man  has  the  right  to  the  nat- 
ural use  and  enjoyment  of  his  own  property;  and  if,  while 
lawfully  in  such  use  and  enjoyment,  without  negligence  or 
malice  on  his  part,  an  unavoidable  loss  occurs  to  his  neigh- 
bor, it  is  damnum  absque  injuria":  113  Pa.  St.  146.  That 
this  is  the  rule  as  to  surface  streams  was  conceded  by  the 
defendant  below;  but  it  contended  that  as  to  subterranean 
waters,  or  at  least  as  to  percolations  and  hidden  streams, 
an  owner  was  not  bound  to  pay  any  attention  to  the  eflect  of 
his  operations  within  his  own  land  upon  the  land  of  others. 
The  learned  judge  below,  though  seeing  and  expressing  the 
force  of  the  reasons  for  a  uniform  rule  applicable  to  both 
classes  of  waters,  felt  himself  so  far  constrained  by  adjudi- 
cated cases  that  he  directed  a  verdict  for  the  defendant.  We 
have  therefore  to  examine  the  cases,  to  see  what  the  true  dis- 
tinction is  between  surface,  or  visible,  and  subterranean 
waters,  and  whether  diSerent  principles  are  applicable  to  the 
rights  in  them,  respectively,  or  the  same  principle,  with  only 
such  modifications  as  may  be  necessary  in  practical  applica- 
tion. 

In  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721,  the 
plaintiff  had  a  spring  upon  his  property,  which  he  had  used  in 
his  tannery  for  more  than  twenty-one  years,  when  defendant 
opened  a  mine  on  his  adjacent  land,  and  put  in  a  steam-pump 
to  take  out  the  water,  with  the  result  of  drying  up  the  plain- 
tiff's spring.  It  was  held  that  plaintifi"  had  no  cause  of  action. 
This  case  settled  the  law  on. the  subject  of  percolating  waters, 
and  has  not  since  been  questioned.  It  was  followed  in  Halde- 
man  v.  Bruckhart,  45  Pa.  St.  514,  84  Am.  Dec.  511,  but  was 
restated  rather  narrowly,  by  Justice  Strong,  thus:   "In  that 
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case,  it  was  ruled  that  where  a  spring  depends  for  its  supply 
upon  filtrations  or  percolations  of  water  through  the  land  of  an 
owner  above,  and  in  the  use  of  the  land  for  mining,  or  other 
lawful  purposes,  the  spring  is  destroyed,  such  owner  is  not 
liable  for  the  damages  thus  caused  to  the  proprietors  of  the 
spring,  unless  the  injury  was  occasioned  by  malice  or  negli- 
gence.    To  such  percolations  or  filtrations,  then,  the  inferior 
owner  has  no  right.     This  was  all  that  was  necessary  to  the 
decision  of  the  case."    He  then  criticises  the  rest  of  the  opinion 
in  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721,  as  dic- 
tum, and  formulates  the  rule  again  in  the  following  terms:  "A 
proprietor  of  land  may,  in  the  proper  use  of  his  land  for  min- 
ing, quarrying,  building,  draining,  or  any  other  useful  purpose, 
cut  off  or  divert  subterraneous  water  flowing  through  it  to  the 
land  of  his  neighbor,  without  any  responsibility  to  that  neigh- 
bor."   These  forcible  statements  of  the  rule  are,  as  I  apprehend, 
the  main  ground  of  the  contention  on  behalf  of  the  defendant 
in  the  present  case,  that  an  owner  is  not  bound  to  pay  any  re- 
gard to  the  efifect  of  his  operations  on  subterranean  waters. 
But  this  contention  overlooks  the  qualification  made  in  all  the 
cases,  that  there  must  be  no  negligence.     The  opinion  of  Chief 
Justice  Lewis  in  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am. 
Dec.  721,  is  as  able,  elaborate,  and  convincing  a  discussion  of 
the  subject  as  can  be  found  reported,  and  in  it  the  necessary 
and  unavoidable  character  of  the  damage  is  explicitly  insisted 
on:  "  When  the  filtrations  are  gathered  into  sufficient  volume 
to  have  an  appreciable  value,  and  to  flow  in  a  clearly  defined 
channel,  it  is  generally  possible  to  see  it  and  to  avoid  divert- 
ing it,  without  serious  detriment  to  the  owner  of  the  land 
through  which  it   flows.     But  percolations  spread  in  every 
direction  through  the  earth,  and  it  is  impossible  to  avoid  dis- 
turbing them  without  relinquishing  the  necessary  enjoyment 
of  the  land":  Page  532.     "The  owner  of  a  spring,  although 
his  right  is  imperfect  where  the  supply  is  derived  through  his 
neighbor's  land,  has  nevertheless  a  privilege  subordinate  only 
to  the  paramount  rights  of  such  neighbor;  and  it  is  only  when 
the  fair  enjoyment  of  those  paramount  rights  requires  its  de- 
struction that  he  is  bound  to  submit  to  the  deprivation":  Page 
635.     And  even  in  Haldeman  v.  Bruckhart,  45  Pa.  St.  514,  84 
Am.  Dec.  511,  which  is  the  most  strongly  expressed  of  all  the 
decisions  in  favor  of  the  rights  of  the  proprietor  on  his  own 
land,  it  is  clear  that  the  same  qualification  is  not  lost  sight  of, 
although  not  prominently  put  forward.     "  A  surface  stream," 
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says  Strong,  J.,  "  cannot  be  diverted  without  knowledge  that 
the  diversion  will  affect  a  lower  proprietor.  Not  so  with  an 
unknown  subterraneous  percolation  or  stream.  One  can 
hardly  have  rights  upon  another's  land  which  are  impercep- 
tible, of  which  neither  himself  nor  that  other  can  have  any 

knowledge These  appear  to  us  very  sufficient  reasons 

for  distinguishing  between  surface  and  subterraneous  streams, 
and  denying  to  inferior  proprietors  any  right  to  control  the 
flow  of  water  in  unknown  subterranean  channels  upon  an  ad- 
joiner's  land.  They  are  as  applicable  to  unknown  subsurface 
streams  as  they  are  to  filtrationa  and  percolations  through 
small  interstices."  And  in  Lyhe's  Appeal,  106  Pa.  St.  634,  51 
Am.  Rep.  542,  it  is  said:  "The  rule  is,  that,  wherever  the 
stream  is  so  hidden  in  the  earth  that  its  course  is  not  discov- 
erable from  the  surface,  there  can  be  no  such  thing  as  a 
prescription  in  favor  of  an  adjacent  proprietor  to  have  an 
uninterrupted  flow  of  such  stream  through  the  land  of  his 
neighbor."  On  the  other  hand,  where  the  subterranean  water 
is  not  hidden,  but  has  a  defined  flow,  which  is  known  or  ascer- 
tainable, rights  in  it  will  be  treated  on  the  same  basis  as  rights 
in  a  surface  stream:   Whetstone  v.  Bowser,  29  Pa.  St.  59. 

It  is  therefore  clear,  from  the  principles  and  the  reasoning 
of  all  the  cases,  that  the  distinction  between  rights  in  surface 
and  in  subterranean  waters  is  not  founded  on  the  fact  of  their 
location  above  or  below  ground,  but  on  the  fact  of  knowledge, 
actual  or  reasonably  acquirable,  of  their  existence,  location, 
and  course.  The  principle  of  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  St.  126,  57  Am.  Rep.  445,  is  precisely  the  same  as 
that  of  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721,  and 
is  of  general  application.  It  is,  that  the  use  which  inflicts 
the  damage  must  be  natural,  proper,  and  free  from  negligence, 
and  the  damage  unavoidable.  On  the  question  of  negligence, 
the  question  of  knowledge  is  always  important,  and  may  be 
conclusive.  Hence  the  practical  inquiry  is:  1.  Whether 
the  damage  was  necessary  and  unavoidable;  2.  If  not,  was 
it  sufficiently  obvious  to  have  been  foreseen,  and  also  prevent- 
able by  reasonable  care  and  expenditure?  In  Pennsylvania  Coal 
Co.  v.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep.  445,  the  damage 
was  unavoidable.  In  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64 
Am.  Dec.  721,  it  was  not  ascertainable  beforehand;  hence  the 
plaintiff  had  no  cause  of  action  in  either  case.  Later  cases, 
following  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721, 
have  held  that  injury  to  springs,  wells,  etc.,  supplied  by  mere 
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percolation,  was  not  actionable,  and  the  reason  has  always 
been  the  same,  that  the  damage  could  not  be  foreseen  or 
avoided.  If  the  boundaries  of  knowledge  have  been  so  en- 
larged as  to  make  an  end  of  the  reason,  then,  cessante  ratione, 
cessat  ipsa  lex.  Geology  is  a  progressive,  and  now  in  many 
respects  a  practical,  science;  and  as  truly  remarked  by  the 
learned  judge  below,  in  his  opinion  on  the  motion  for  a  new 
trial,  "  since  the  decisions  in  Acton  v.  Blundell,  and  Wheatley 
V.  Baugh,  probably  more  deep  wells  have  been  drilled  in  wes- 
tern Pennsylvania  than  had  previously  been  dug  in  the  entire 
earth  in  all  time.  And  that  which  was  then  held  to  be  neces- 
sarily Unknown,  and  merely  speculative,  as  to  the  flow  of  water 
underground,  has  been,  by  experience  in  such  cases  as  this, 
reduced  almost  to  a  certainty."  If  this  is  the  state  of  knowl- 
edge at  the  present  day, —  if  the  existence  of  a  stratum  of  clear 
water,  and  its  flow  into  wells  and  springs  of  the  vicinity,  and 
the  existence  of  a  separate  and  deeper  stratum  of  salt  water 
which  is  likely  to  rise  and  mingle  with  the  fresh,  when  pene- 
trated in  boring  for  oil  or  gas,  are  known,  and  the  means  of 
preventing  the  mixing  are  available  at  reasonable  expense, — ■ 
then,  clearly,  it  would  be  a  violation  of  the  living  spirit  of  the 
law  not  to  recognize  the  change,  and  appl}'^  the  settled  and 
immutable  principles  of  right  to  the  altered  conditions  of  fact. 
The  learned  judge,  in  his  charge,  said:  "There  is  evidence 
from  which  the  jury  could  fairly  find  that  the  defendant,  when 
the  well  was  drilled,  knew,  or  ought  to  have  known,  if  they 
had  exercised  any  reasonable  judgment,  or  investigated  or 
paid  attention  to  it,  that  the  boring  of  this  well  in  the  way  it 
was  done,  without  shutting  ofif  the  salt  water  from  the  fresh 
water,  would  almost  inevitably  ruin  these  and  other  wells  in 
the  immediate  vicinity.  And  I  think  there  is  evidence  from 
which  the  jury  could  fairly  find  that  the  defendant  could,  with 
the  outlay  of  a  small  amount  of  money,  have  shut  off  the  salt 
water  from  the  fresh  water  so  that  it  could  not  have  done  any 
injury."  If  the  jury  had  found  the  facts  as  this  charge  as- 
sumes that  they  fairly  might  on  the  evidence,  then  the  plain- 
tifl"  had  made  out  a  case  of  negligence,  and  was  entitled  to 
recover.  Negligence  in  this  sense  is  the  absence  of  such  care 
and  regard  for  the  rights  of  others  as  a  prudent  and  just  man 
would  and  should  have  in  the  same  situation.  If  the  plain- 
tiflf  showed  that  the  injury  was  plainly  to  be  anticipated,  and 
easily  preventable  with  reasonable  care  and  expense,  he  brought 
himself  within  the  exception  of  all  the  cases  from  Wheatley  v. 
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Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721,  to  Pennsylvania  Coal 
Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep.  445,  inclusive. 

It  may  be  well  to  say  that  in  cases  of  this  nature  juries 
should  be  held  with  a  firm  hand  to  real  cases  of  negligence 
within  the  exception,  and  not  allowed  to  pare  down  the  gen- 
eral rule  by  sympathetic  verdicts  in  cases  of  loss  or  hardship 
from  the  proper  exercise  of  clear  rights.  The  danger  of  such 
result  is  not  to  be  ignored,  but  we  cannot  on  that  account  shut 
the  door  to  suitors  entitled  to  redress  for  genuine  wrongs.  The 
duty  to  maintain  the  line  firmly  where  justice  and  law  put  it 
is,  in  the  first  instance,  and  chiefly,  upon  the  trial  courts. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Subterranean  Waters  —  Riparian  Rights. —  Subterranean  waters,  when 
they  flow  in  clearly  defined  channels,  are  subject  to  the  same  rules  of  law 
that  govern  waters  and  riparian  rights  respecting  watercourses  above-ground; 
but  this  is  not  true  if  the  subterranean  waters  do  not  flow  in  defined  chan- 
nels: Note  to  Wheatley  v.  Baugh,  64  Am.  Dec.  727-730;  Burroughs  v.  Sater- 
lee,  67  Iowa,  396;  56  Am.  Rep.  350.  Draining  a  well  or  subterranean  spring  of 
another,  caused  by  an  excavation  or  hole  drilled  by  one  upon  his  own  land, 
is  damnum  absque  injuria,  for  which  no  action  will  lie:  Haldeman  v.  Bruck- 
hai-t,  45  Pa.  St.  514;  84  Am.  Dec  511,  and  note;  Cluise  v.  Silverstone,  62  Me. 
175;  16  Am.  Rep.  419;  Hougan  v.  Milwaukee  etc.  R.  R.  Co.,  35  Iowa,  558;  14 
Am.  Rep.  502;  Village  of  Delhi  v.  Youmam,  45  N.  Y.  362;  6  Am.  Rep.  100; 
but  there  must  be  no  negligence  or  malice  upon  the  part  of  the  land-ownert 
Haldeman  v.  Bruckhart,  45  Pa.  St  514;  84  Am.  Dec.  611. 
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Marriage  —  Cohabitation  and  Promise  of  Marriage  does  kot  Estab- 
lish.—  The  illicit  cohabitation  of  a  man  and  woman  as  husband  and 
wife  for  one  week  prior  to  the  death  of  the  former  under  an  ageeraent 
that  the  marriage  ceremony  was  to  be  performed  the  next  week,  and  the 
acknowledgment  of  the  man  that  the  woman  was  his  wife,  in  the  pres- 
ence of  witnesses,  is  not  sufficient  to  constitute  marriage. 

Marriage  —  Presumption  —  Rebuttal.  —  The  presumption  of  marriage 
arising  from  the  illicit  cohabitation  and  reputation  of  marriage  between 
a  man  and  woman  is  rebutted  by  evidence  that  no  marriage  ceremony 
has  in  fact  taken  place  between  them. 

John  R.  Large,  for  the  appellant. 

A.  J.  Kirschner,  for  the  appellee. 

Paxson,  C.  J.     This  case  is  peculiar.    The  appellant  filed 
her  petition  in  the  court  below,  claiming  to  be  the  widow  of 
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Gottfried  Grimm,  and  asking  that  three  hundred  dollars'  worth 
of  property  be  appraised  and  set  apart  to  her  out  of  the  estate 
of  said  decedent.     The  court  below  disallowed  her  claim. 

The  evidence  upon  which  her  claim  to  widowhood  was  based 
amounts  to  this:  That  the  appellant  and  the  deceased  cohab- 
ited together  as  man  and  wife  for  one  week  prior  to  the  death 
of  the  latter;  that  the  marriage  ceremony  was  to  have  been 
performed  the  following  week,  but  that  it  was  prevented 
by  the  sudden  death  of  the  decedent.  The  appellant  was 
sworn  and  examined  under  objection,  and  her  testimony  was 
as  follows:  "I  knew  Gottfried  Grimm  since  last  Christmas. 
We  lived  together  as  man  and  wife  a  week  before  he  died. 
The  arrangement  between  us  was,  that  everything  that  was 
his  should  be  mine,  and  my  children  get  three  hundred  dol- 
lars each.  We  cohabited  as  man  and  wife.  He  acknowledged 
me  in  presence  of  others  as  his  wife.  The  ceremony  was  to 
be  performed  the  next  week  after  he  died.  He  was  to  have 
everything  fixed  the  next  week,  and  we  were  to  have  been 
married  the  Tuesday  after  he  was  killed.  He  was  to  get  the 
license.  We  lived  together,  and  he  treated  me  as  a  wife, 
from  the  time  he  came  over." 

In  the  face  of  this  clear  statement  that  no  marriage  had 
taken  place,  the  mere  fact  that  Mr.  Grimm  acknowledged  her 
as  his  wife  in  the  presence  of  witnesses  has  little  significance. 
Neither  cohabitation  nor  reputation  of  marriage  is  marriage. 
When  conjoined,  they  are  evidence  from  which  a  presumption 
of  marriage  arises:  Yardley^s  Estate,  75  Pa.  St.  207.  "The 
presumption  of  marriage  arising  from  such  facts  may  always 
be  rebutted,  and  wholly  disappears  in  the  face  of  proof  thnt 
no  marriage  in  fact  had  taken  place.  Again,  the  cohabita- 
tion was  illicit  at  its  commencement.  It  may  not  have  been 
meretricious,  so  far  as  the  appellee  is  concerned.  There  is 
evidence  to  show  that  she  was  deceived,  but  it  was  clearly 
illegal.  The  general  rule  is,  that  a  relation  shown  to  have 
been  illicit  at  its  commencement  .  .  .  raises  no  presumption 
of  marriage":  HunVs  Appeal,  86  Fa.  St.  294.  In  the  case  in 
hand,  the  relation  between  these  parties  was  illicit  at  its  com- 
mencement, and  known  to  be  such  by  the  parties.  There  was 
no  marriage  in  law  or  in  fact.  They  were  to  have  been  mar- 
ried the  next  week,  accordir.g  to  the  appellant's  own  testimony. 
That  it  was  prevented  by  the  death  of  Mr.  Grimm,  if  the  fact 
be  so,  was  a  misfortune  to  the  appellant.  It  would  have 
been  better  for  her  had   the  cohabitation   been   later,  or  the 
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marriage   earlier.     The  decree   is  affirmed,  and   the   appeal 
dismissed,  at  the  costs  of  the  appellant. 

Marriage — What  Constitutbs. —  A  contract  to  marry  per  verba  de  fa- 
turo,  followed  by  cohabitation,  notwithstanding  some  decisions  to  the  contrary, 
Beems  by  the  weight  of  authority  to  be  a  valid  marriage:  Note  to  Cheney  v. 
Arnold,  69  Am.  Dec.  615-619;  Sharon  v.  Sharon,  75  Cal.  1;  Sharon  v.  Sharon, 
79  Cal.  633.  Marriage  is  not  presumed  from  a  sexual  cohabitation  originally 
illicit:  Appeal  of  Beading  Fire  Fns.  Co.,  113  Pa.  St.  204;  57  Am.  Rep.  448, 
and  more  particularly  extended  note  451-463,  as  to  the  rebuttal  of  the  pre- 
sumption of  marriage  from  illicit  intercourse.  Compare  also  CartwrigJU  v, 
McGovm,  121  HI.  388;  2  Am.  St.  Rep.  105,  and  note  117,  118. 
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Will  at  Married  Woman  —  SuFFiciENcr  of  Signature.  —  A  writing 
clearly  testamentary  in  character,  though  wanting  the  form  of  a  will, 
but  admitted  to  be  entirely  in  the  handwriting  of  a  deceased  married 
woman,  and  attested  at  the  end  by  the  signature  "Harriet,"  admitted 
to  have  been  made  by  her,  is  valid  aa  her  will  under  the  Pennsylvania 
statute  of  1887  enabling  married  women  to  execute  their  will  as  if  sole. 

Will  of  Married  Woman  —  Construction  —  Sufficiency  of  Signature. 
—  A  writing  in  lead-pencil,  made  by  a  married  woman,  wanting  the 
form  of  a  will,  and  written  in  the  form  of  a  letter,  signed  "Harriet," 
and  addressed  to  no  one  by  name,  but  clearly  intended  for  her  mother, 
or  such  of  her  family  as  should  assume  control  of  her  property  after 
her  death,  requesting  that  certain  property  be  given  to  persons  named, 
admitted  to  be  in  her  handwriting,  and  attested  at  the  end  by  such  signa- 
ture, made  by  her  in  the  form  which  she  habitually  used,  is  valid  as  her 
last  will. 

Appeal  by  James  A.  Knox,  husband  of  Harriet  S.  Knox, 
deceased,  from  a  judgment  affirming  the  decision  of  the  re- 
gister of  wills  admitting  to  probate  as  the  last  will  and  testa- 
ment of  Harriet  S.  Knox,  deceased,  an  instrument,  written 
with  lead-pencil,  upon  three  pages  of  ordinary  letter-paper,  as 
follows:  "A  few  little  things  I  would  love  to  have  done.  Al- 
ways keep  Vicie  and  Pet,  if  possible.  Mama  to  have  every- 
thing she  wants,  with  a  few  exceptions  of  remembrances. 
Please  let  sicter  have  my  house-rent  as  long  as  she  may  live; 
then  may  my  littlo  namesake  have  it.  The  money  in  Pitts- 
burgh Savings  Bank  for  Bessie;  but  just  let  it  be  until  she  is 
eighteen  years  old.  Please  send  something  I  have  painted  to 
Miss  Judkins,  also  to  Lee.  A  box  in  attic  I  have  fixed  for  Dol- 
lie  Good;  and  please,  mama,  always  remember  her,  and  help 
her  whenever  you  can.     My  diamond  pin  and  largest  stone- 
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ring  and  bracelets  for  mama.  The  next  size  stone  in  ring  for 
Bessie;  also  locket  and  chain,  and  the  next  for  Harriet;  also 
auntie's  locket,  not  to  have  until  old  enough  to  appreciate  it. 
Please  send  seal  sack  to  Lena  Johns,  and  fur  circular  to 
Katie  Good;  my  beaver  set  to  Dollie  Good.  Give  Jane  my 
blue  suit;  also,  please  take  one  hundred  dollars  out  of  the 
rent  of  next  quarter,  October,  and  give  her  for  a  nest-egg,  — 
she  is  so  good,  and  loves  Vicie.  The  one  thousand  dollars 
auntie  left  me,  please  give  to  Lee  five  hundred  dollars,  and  sis- 
ter five  hundred  dollars.  My  coral  to  Ella  McKinney,  and  a 
plain  gold  ring  to  Dan.  McK.  Sewing-machine  to  sister,  and 
have  her  take  some  money,  get  nice  books,  and  give  one  to 
each  one  of  my  Sunday-school  class  of  1885,  which  I  left  when 
going  to  New  Brighton.  Please  have  just  my  baptismal  names 
on  stones,  daughter  of  E.  J.  and  Felician  Slataper.  Dr.  Dunn 
would  give  you  the  list  of  names,  about  eleven  or  twelve  girls. 
My  large  arm-chair  to  Dr.  Strom.  Take  good  care  of  Vicie, 
'  somebody,'  as  long  as  she  lives.     Saturday.        Harriet." 

R.  D.  Wilson  and  W.  K.  Jennings^  for  the  appellant. 

Charles  M.  Thorp  and  John  H.  Hampton,  for  the  appellees. 

Mitchell,  J.  The  writing  in  question  is  clearly  testamen- 
tai-y.  Although  it  does  not,  on  its  face,  purport  to  be  a  will, 
and  in  form  is  not  a  command,  but  a  request,  addressed  to  no 
special  person  by  name,  but  plainly  to  those  who  should  have 
the  possession  or  control  of  her  property,  it  has  the  essential 
element  of  being  a  disposition  of  property,  to  take  effect  after 
death,  and  the  precatory  form  is  therefore  immaterial:  Fossel- 
man  v.  Elder,  98  Pa.  St.  159. 

It  being  undisputed  that  the  paper  is  in  the  handwriting  of 
the  decedent,  and  being  testamentary  in  character,  the  only 
question  left  upon  its  validity  as  a  will  is  the  sufiiciency  of  its 
execution  by  the  signature  "  Harriet." 

The  paper  is  proved  to  have  been  written  after  the  passage 
of  the  act  of  June  3,  1887  (P.  L.  332),  and  the  fact  that  the 
decedent  was  a  married  woman  is  therefore  unimportant. 
That  act  repealed  the  requirement  that  a  married  woman's 
will  should  be  executed  in  the  presence  of  two  witnesses, 
neither  of  whom  should  be  her  husband,  and  put  her,  in  re- 
spect to  signature  by  herself,  upon  the  same  footing  as  men 
and  unmarried  women.  No  greater  effect  can  be  attributed 
to  the  statute.  It  certainly  was  not  intended  to  authorize  a 
married  woman  to  execute  a  will  any  more  loosely  than  other 
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persons.  We  are  therefore  remitted  to  the  general  question 
whether  a  signature  by  the  first  name  only  may  be  a  valid 
signing  of  a  will  under  the  act  of  1833  and  its  supplements. 

The  condition  of  the  law  before  the  passage  of  the  wills  act 
of  1833  is  well  known.  By  the  English  statute  of  frauds,  all 
wills  as  to  land  were  required  to  be  in  writing,  signed  by  the 
testator.  Under  this  act,  it  was  held  that  the  signature  of  the 
testator  in  any  part  of  the  instrument  was  sufficient:  1  Red- 
field  on  Wills,  c.  6,  sec.  18,  pi.  9,  and  cases  there  cited.  The 
same  construction  was  given  to  the  law  in  Pennsylvania;  and 
under  the  the  act  of  1705  (1  Sm.  L.  33),  which  required  wills 
of  land  to  be  in  writing,  and  proved  by  two  or  more  credible 
witnesses,  etc.,  it  was  even  held  that  a  writing  in  the  hand  of 
another,  not  signed  by  the  testator  at  all,  might  be  a  good 
will:  Rohrer  v.  Stehman,  1  Watts,  463.  In  this  state  of  the 
law,  the  act  of  1833  was  passed.  It  was  founded  on  the  En- 
glish statute  of  frauds  (29  Car.  II.),  the  phraseology  of  which 
it  follows  closely,  but  with  the  important  addition  that  the 
will  shall  be  signed  "at  the  end  thereof."  In  making  this 
change,  it  is  undoubtedly  true,  as  suggested  by  Strong,  J.,  in 
Vernon  v.  Kirlc,  30  Pa.  St.  222,  that  the  legislature  "looked 
less  to  the  mode  of  the  signature  than  to  its  place."  Accord- 
ingly, the  statute  makes  no  definition  of  a  signature,  or  of  the 
word  "  signed."  "  It  was  only  by  judicial  construction  that 
.....  [the  statute]  was  made  to  require  ....  the  testator's 
signature  by  his  name":  Strong,  J.,  in  Vernon  v.  Kirk^  30  Pa. 
St,  22;  and  that  judicial  construction  which  held  that  a  mark 
was  not  a  valid  signature:  Asay  v.  Hoover,  5  Pa.  St.  21;  45 
Am.  Dec.  713;  Grahill  v.  Barr,  5  Pa,  St.  441;  47  Am.  Dec. 
418,  decided  in  1846,  —  was  changed,  it  may  be  noted,  by 
the  legislature  as  soon  as  their  attention  was  directed  to  it: 
Act  January  27,  1848,  P.  L.  16. 

The  purposes  of  the  act  of  1833  were,  accuracy  in  the  trans- 
mission of  the  testator's  wishes,  the  authentication  of  the  in- 
strument transmitting  them,  the  identification  of  the  testator, 
and  certainty  as  to  his  completed  testamentary  purpose.  The 
first  was  obtained  by  requiring  writing  instead  of  mere  memory 
of  witnesses,  the  second  and  third  by  the  signature  of  testator, 
and  the  last  by  placing  the  signature  at  the  end  of  the  instru- 
ment. The  first  two  requirements  were  derived  from  the  En- 
glish statute;  the  third  was  new  (since  followed  by  the  act  of 
1  Vict.  c.  26),  and  was  the  result  of  experience  of  the  dangers 
of  having  mere  memoranda  or  incomplete  directions  taken  for 
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the  expression  of  final  intention:  Baler's  Appeal^  107  Pa.  St. 
381;  52  Am.  Rep.  478;  Vernon  v.  Kirk,  30  Pa.  St.  223.  These 
being  the  purposes  of  the  act,  and  the  legislature  not  having 
concerned  itself  with  what  should  be  deemed  a  signing,  we 
must  look  dehors  the  statute  for  a  definition.  As  already 
said,  the  act  is  founded  on  the  statute  of  frauds,  29  Car. 
II.  Under  that  act  it  has  been  held  that  the  signing 
may  be  by  a  mark,  or  by  initials  only,  or  by  a  fictitious  or 
assumed  name,  or  by  a  name  different  from  that  by  which  the 
testator  is  designated  in  the  body  of  the  will:  1  Jarman  on 
Wills,  *78;  1  Redfield  on  Wills,  c.  6.  sec.  18,  and  cases  there 
cited.  In  this  state,  as  already  seen,  it  was  held,  on  a  narrow 
construction  of  the  act  of  1833,  that  a  mark  was  not  a  signing; 
but  on  the  other  points,  so  far  as  they  have  arisen,  our  de- 
cisions have  been  in  harmony  with  those  of  the  English  courts. 
Thus  in  Long  v.  Zook,  13  Pa.  St.  400,  the  will  of  David  Long 
was  held  to  be  validly  executed  by  his  mark,  although  the 
mark  was  put  to  the  name  of  Jacob  Long.  In  Vernon  v.  Kirk, 
30  Pa.  St.  218,  ''Ezekiel  Norman,  for  Rachel  Doherty,  at  her 
request,"  was  held  to  be  a  valid  signing  under  the  act.  And 
in  Main  v.  Ryder^  84  Pa.  St.  217,  it  may  be  noted  that  a  mark 
was  held  to  be  a  good  signature  (subsequent  to  the  act  of 
1848),  though  put  to  a  name  which  was  not  the  testator's  real, 
or  at  least  his  original,  name,  though  it  was  one  by  which  he 
had  been  known  for  some  years  in  his  own  neighborhood.  No 
question  was  raised  against  the  will  on  this  point. 

The  precise  case  of  a  signature  by  the  first  name  only  does 
not  appear  to  have  arisen  either  in  England  or  in  the  United 
States;  but  the  principles  on  which  the  decisions  already  re- 
ferred to  were  based,  especially  those  in  regard  to  signing  by 
initials  only,  are  equally  applicable  to  the  present  case,  and 
additional  force  is  given  to  them  by  the  decisions  as  to  what 
constitutes  a  binding  signature  to  a  contract  under  the  same, 
or  analogous  statutes.  Browne  on  the  Statute  of  Frauds,  sec- 
tion 362,  states  the  rule  thus:  "  In  cases  where  the  initials  only 
of  the  party  are  signed,  it  is  quite  clear  that,  with  the  aid  of 
parol  evidence  which  is  admitted  to  apply  to  them,  the  signa- 
ture is  to  be  held  valid."  And  see  Palmer  v.  Stephens,  1  Denio, 
478;  Sanborn  v.  Flagler,  9  Allen,  474;  Weston  v.  Myers,  33  111. 
432;  Salmon  Falls  Co.  v.  Goddard,  14  How.  446;  Chichester  v. 
Cobb,  14  L.  T.,  N.  S.,  433.  Though,  therefore,  we  find  no  pre- 
cise precedent,  yet  the  analogies  are  all  favorable,  rather  than 

otherwise,  to  the  sufficiency  of  a  signing  by  first  name  only,  if 
Am.  St.  Rep.,  Vol.  XVIL— 51 
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it  meets  the  other  requirements  of  the  act.  These  are  matters 
depending  on  circumstances  which  will  be  considered  further 
on.  Looking  beyond  the  decisions  to  the  general  use  of  lan- 
guage, what  is  understood  by  signing  and  signature?  Webster 
defines  to  sign  as  "  to  aflBx  a  signature  to;  to  ratify  by  hand 
or  seal;  to  subscribe  in  one's  own  handwriting";  and  signa- 
ture as  "a  sign,  stamp,  or  mark  impressed;  ....  especially 
the  name  of  any  person  written  with  his  own  hand,  employed 
to  signify  that  the  writing  which  precedes  accords  with  his 
wishes  or  intentions;  a  sign-manual."  All"  the  definitions 
include  a  mark,  .and  no  dictionary  limits  a  signature  to  a 
written  name.  There  can  be  no  doubt  that,  historically,  and 
down  to  very  modern  times,  the  ordinary  signature  was  the 
mark  of  a  cross;  and  there  is  perhaps  as  little  question  that 
in  the  general  diffusion  of  education  at  the  present  day  the 
ordinary  use  of  the  word  implies  the  written  name.  But  this 
implication  is  not  even  yet  necessary  and  universal.  The 
man  who  cannot  write  is  now  happily  an  exception  in  our 
commonwealth,  but  he  has  not  yet  entirely  disappeared,  and  in 
popular  language  he  is  still  said  to  "  sign,"  though  he  makes 
only  his  mark.  Thus  in  Asay  v.  Hoover,  5  Pa.  St.  26,  45 
Am.  Dec.  713,  the  witness  says:  "  The  name  was  written  after 

the  will  was  read  to  her,  and  after  she  had  signed  it 

She  was  reclining  in  bed  when  she  signed  it,"  although  the 
signature  the  witness  was  testifying  to  was  only  a  mark.  But 
even  in  the  now  usual  acceptation  of  a  written  name,  signature 
still  does  not  imply  the  whole  name.  Custom  controls  the 
rule  of  names,  and  so  it  does  the  rule  of  signatures.  The  title 
by  which  a  man  calls  himself  and  is  known  in  the  community 
is  his  name,  as  in  Main  v.  Ryder,  84  Pa.  St.  217,  whether  it  be 
the  one  he  inherited  or  had  originally  given  him  or  not.  So 
the  form  which  a  man  customarily  uses  to  identify  and  bind 
himself  in  writing  is  his  signature,  whatever  shape  he  may 
choose  to  give  it.  There  is  no  requirement  that  it  shall  be 
legible,  though  legibility  is  one  of  the  prime  objects  of  writing. 
It  is  suSicient  if  it  be  such  as  he  usually  signs,  and  the  signa- 
tures of  neither  Rufus  Choate  nor  General  Spinner  could  be  re- 
jected, though  no  man,  unaided,  could  discover  what  the  ragged 
marks  made  by  either  of  those  two  eminent  personages  were 
intended  to  represent.  Nor  is  there  any  fixed  requirement 
how  much  of  the  full  name  shall  be  written.  Custom  varies 
with  time  and  place,  and  habit  with  the  whim  of  the  indi- 
vidual.     Sovereigns  write  only  their  first   names,  and   the 
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Bovereign  of  Spain,  more  royally  still,  signs  his  decrees  only, 
"I,  the  King"  (Yo,  el  Rey).  English  peers  now  sign  their 
titks  only,  though  they  be  geographical  names,  like  Devon 
or  Stafford,  as  broad  as  a  county.  The  great  Bacon  wrote 
his  name,  Fr.  Verulam,  and  the  ordinary  signature  of  the 
poet-philosopher  of  fishermen  was  Iz:  Wa:.  In  the  fifty-six 
signatures  to  the  most  solemn  instrument  of  modern  times, 
tlie  Declaration  of  Independence,  we  find  every  variety,  from 
Th.  Jefferson  to  the  unmistakably  indentified  Charles  Carroll 
of  Carrollton.  In  the  present  day,  it  is  not  uncommon  for 
business  men  to  have  a  signature  for  checks  and  banking  pur- 
poses somewhat  dififerent  from  that  used  in  their  ordinary 
business,  and  in  familiar  correspondence,  signature  by  ini- 
tials or  nick-name  or  diminutive  is  probably  the  general  prac- 
tice. 

What,  theretore,  shall  constitute  a  suflBcient  signature  must 
depend  largely  on  the  custom  of  the  time  and  place,  the  habit 
of  the  individual,  and  the  circumstances  of  each  particular 
case.  As  already  seen,  the  English  and  some  American  cases 
hold  that  a  signature  by  initials  only,  or  otherwise  informal, 
and  short  of  the  full  name,  may  be  a  valid  execution  of  a  will 
or  a  contract,  if  the  intent  to  execute  is  apparent.  To  this 
requirement  our  statute  adds  that  the  signature  must  be  at  the 
end,  as  evidence  that  the  intent  is  present,  actual,  and  com- 
pleted. On  this  point  of  the  completed  act,  the  use  of  the 
ordinary  form  of  signature  is  persuasive  evidence,  and  the 
absence  of  it  may  be  of  weight  in  the  other  scale.  As  well 
suggested  by  the  learned  judge  below,  if  a  will  drawn  with 
formality,  or  in  terms  that  indicate  the  aid  of  counsel,  or  the 
intent  to  comply  with  all  the  forms  of  law,  be  signed  with  ini- 
tials or  first  name  only,  doubt  would  certainly  be  raised  as  to 
the  completed  purpose  of  the  testator  to  execute  it,  and  if  then 
it  appeared  that  his  habit  was  to  sign  his  name  in  full,  the 
doubt  might  become  certainty;  while  on  the  other  hand,  if  it 
were  shown  that  he  usually,  or  even  frequently,  signed  busi- 
ness or  other  important  papers  in  the  same  way,  the  doubt 
might  be  dissipated.  As  in  all  cases  where  the  intent  is  thei 
test,  there  can  be  no  hard  and  fast  legal  rule  as  to  form.  The 
statute  requires  that  the  signature  shall  be  at  the  end,  and 
that  requirement  must  be  met  without  regard  to  intention;  but 
what  shall  constitute  a  signature  must  be  determined  in  each 
case  by  the  circumstances. 

Tested  by  these  views,  the  will  in  the  present  case  appears 


804  Holmes  and  Sons  v.  Brtggs  and  Drum.        [Penn. 

to  have  been  well  executed.  Of  the  handwriting  and  of  the 
identity  of  the  testatrix  there  is  no  question,  and  her  com- 
pleted intent  to  execute  the  paper,  as  the  expression  of  her 
testamentary  wishes,  is  attested  at  the  end  of  it  by  a  signture 
admitted  to  be  made  by  her,  and  shown  to  be  in  the  form  which 
she  habitually  used.  The  writing  has  not  the  usual  formalities 
of  a  will,  but  is  in  form  a  letter,  addressed  to  no  one  by  name, 
but  clearly  intended  for  her  mother,  or  such  of  her  family  as 
should  assume  control  of  her  property  after  her  death;  and  the 
form  of  the  instrument  might  well  account  for  the  signature  she 
was  accustomed  to  use,  were  it  not  still  more  clearly  explained 
by  the  unfortunate  differences  with  her  husband,  and  her  re- 
pugnance to  using  his  name,  as  shown  by  her  avoidance  of  it 
in  her  correspondence,  and  her  direction  not  to  put  it  on  her 
tombstone.  On  the  evidence,  it  is  clear  that  the  testatrix  in- 
tended this  as  a  complete  execution  of  the  instrument,  and  we 
find  nothing  in  the  law  to  defeat  its  validity  for  that  purpose. 
Judgment  affirmed.  

Married  Woman's  Will.  —  The  Power  ov  Married  Women  to  Makb 
Wills  is  discussed  in  an  extended  note  to  Cutter  v.  Butler,  57  Am.  Dec 
340-349. 

Olooraphio  Wills.  —  As  to  the  sufficiency  of  an  olographic  will,  see 
Perkins  v.  Jones,  84  Va.  358;  10  Am.  St.  Rep.  863,  and  note;  note  to  Lagrave 
V.  Merle,  52  Am.  Dec.  591-593.  As  to  the  sufficiency  of  the  signature  to  an 
olographic  will,  see  Waller  v.  WaUer,  1  Gratt.  454;  42  Am.  Deo.  664,  and 
note  571-573. 
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[ISl  Pennsylvania  Stats,  233.] 

Chxok  as  Conditional  Payment.  —  In  the  absence  of  any  special  agreement 
to  the  contrary,  the  mere  acceptance  by  a  creditor  from  his  debtor  of  the 
check  of  a  third  person,  payable  to  the  creditor's  order,  for  a  pre-exist- 
ing debt,  is  not  absolute,  but  merely  conditional,  payment,  defeasible  on 
the  dishonor  or  non-payment  of  the  check,  and  the  burden  of  proof  is  on 
the  debtor  to  show  that  the  check  was  taken  as  absolute  payment. 

Check  as  Conditional  Payment.  —  Where  a  creditor  has  accepted  from 
his  debtor  the  check  of  a  third  party  as  conditional  payment  for  an  ex- 
isting debt,  the  facts  that  he  does  not  give  the  debtor  prompt  notice  of 
the  dishonor  of  the  check,  but  retains  it,  and  collects  %  dividend  on  it 
oat  of  the  assigned  estate  of  the  drawer,  do  not  raise  a  presumption  that 
the  check  was  accepted  as  absolute  payment,  but  that  question  is  for  the 
jury  to  determine. 

Check  as  Conditional  Payment  —  Notice  of  Dishonor  to  Debtor. — 
Where  the  debtor  has  given  his  creditor  the  check  of  a  third  person  in 
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payment  of  an  existing  debt,  and  the  debtor  is  not  a  party  to  the  check, 
either  as  drawer,  payee,  or  indorser,  he  is  not  strictly  entitled  to  notice 
of  dishonor,  and  sannot  cojnplain  of  delay  in  giving  such  notice,  without 
proof  that  he  has  actually  sustained  loss  or  damage  thereby. 

Assumpsit  by  plaintiffs  against  defendants  to  recover  the 
amount  of  a  draft  drawn  upon  defendants  by  Alexander  &  Co. 
Defendants  sold  live-stock  for  Alexander  &  Co.  on  commission, 
and  drew  on  them  for  the  proceeds,  two  thousand  seven  hun- 
dred dollars,  the  draft  being  sent  to  plaintiffs  for  collection. 
Defendants  took  up  the  draft  by  a  cashier's  check  on  the  Penn 
Bank,  drawn  to  the  order  of  plaintiffs.  A  few  days  thereafter, 
said  bank  suspended,  and  the  check  was  never  paid.  Plain- 
tiffs held  the  checks  for  six  or  eight  months  before  demanding 
payment  of  defendants,  and  during  this  time  received  a  divi- 
dend out  of  the  assigned  estate  of  the  Penn  Bank.  The  fourth 
instruction  asked  by  defendants,  and  refused  by  the  court,  was 
as  follows:  "4.  That  the  failure  on  the  part  of  Holmes  and 
Sons  to  give  notice  to  Briggs  and  Drum  of  the  non-payment 
of  said  cashier's  check,  and  their  retaining  possession  of  said 
check,  without  offer  to  surrender  same  until  the  present  date, 
and  collecting  dividends  thereon  from  the  assignee  of  the  Penn 
Bank,  raise  a  sufficiently  strong  presumption  that  said  check 
was  accepted  as  absolute  payment  of  the  draft,  to  justify  the 
jury  in  finding  a  verdict  for  defendants."  Judgment  for  plain- 
tifi*8,  and  defendants  appeal. 

/.  McF.  Carpenter,  for  the  appellants. 

Oeorge  B.  Gordon,  John  Dalzell,  and  William  Scott,  for  the 
appellees. 

Stebrett,  J.  When  this  case  was  here  before,  the  judg- 
ment was  reversed,  and  a  new  venire  ordered,  solely  because 
the  learned  president  of  the  common  pleas  refused  to  submit 
to  the  jury  the  question  whether  the  cashier's  check  was  re- 
ceived as  absolute  payment  of  the  Alexander  &  Co.  draft, 
and  directed  them  to  find  for  plaintiff's.  The  facts  sufficiently 
appear  in  the  case  as  reported  in  Briggs  v.  Holmes,  118  Pa. 
St.  283;  4  Am.  St.  Rep.  597.  On  the  last  trial,  the  question 
referred  to  was  fairly  submitted  to  the  jury,  and  they,  in 
effect,  found  that  the  check  was  accepted,  not  as  absolute,  but 
as  conditional,  payment  of  the  draft.  That  finding  of  fact 
virtually  left  the  defendants  without  any  available  ground  of 
defense. 

There  was  no  error  in  refusing  to  charge  as  requested  ia 
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defendants'  first  point,  viz.:  "That  the  acceptance  by  plain- 
tiffs from  defendants  of  the  cashier's  check  of  Penn  Bank, 
drawn  to  plaintiff 's  order,  for  the  amount  of  the  draft  of 
Alexander  &  Co.,  and  the  delivery  to  defendants  of  said  draft, 
followed  by  failure  on  the  part  of  plaintiffs  to  notify  defendants 
of  the  dishonor  of  said  cashier's  check,  and  the  retention  of 
said  check  until  the  present  tinae,  and  collection  of  dividends 
on  account  thereof,  is  a  bar  to  plaintiffs'  right  to  recover  ia 
this  suit." 

In  saying  to  the  jury  that  the  facts  recited  in  that  point 
were  for  their  consideration  in  determining  the  question  sub- 
mitted to  them,  the  learned  judge  went  as  far  as  he  was  war- 
ranted in  doing.  Nothing  is  better  settled  than  that,  in  the 
absence  of  any  special  agreement  to  the  contrary,  the  mere 
acceptance,  by  a  creditor  from  his  debtor,  of  the  note  or  check 
of  a  third  person,  to  the  creditor's  order,  for  a  pre-existing  in- 
debtedness, is  not  absolute,  but  merely  conditional,  payment, 
defeasible  on  the  dishonor  or  non-payment  of  the  note  or 
check,  and  in  that  event  the  debtor  remains  liable  for  his 
original  debt:  McGinn  v.  Holmes,  2  Watts,  121;  Mclntyre  v. 
Kennedy,  29  Pa.  St.  448;  Brown  v.  Scott,  51  Pa.  St.  357;  League 
V.  Waring,  85  Pa.  St.  244;  Hunter  v.  Moul,  98  Pa.  St.  13;  42 
Am.  Rep.  610;  Cannonsburg  Iron  Co.  v.  Union  Nat.  Bank,  34. 
Pittsb.  L.  J.  93;  Benjamin  on  Sales,  sees.  1082,  1083;  2  Par- 
sons on  Notes  and  Bills,  184, 185.  The  evidence  of  defendants 
tending  to  show  that  the  check  was  received  as  absolute  pay- 
ment of  the  draft  was  submitted  to  the  jury,  but  their  finding 
was  in  favor  of  plaintiffs. 

Defendants'  fourth  point  was  rightly  refused.  The  facts 
therein  recited  were  exclusively  for  the  consideration  of  the 
jury,  to  whom  they  were  properly  submitted. 

In  view  of  the  evidence,  there  is  no  error  in  the  portions  of 
the  charge  covered  by  the  third  and  fourth  specifications.  It 
is  contended  that  the  learned  judge  erred  in  confining  the  jury 
to  the  consideration  of  the  single  question,  "  Was  the  check 
given  and  received  as  money?"  and  in  charging  that  the  bur- 
den of  proving  it  was  so  received  was  on  defendants.  As  to  the 
burden  of  proof,  he  was  clearly  right.  The  question  of  fact, 
to  which  the  attention  of  the  jury  was  specially  directed,  was 
the  only  issue  presented  by  the  evidence.  If  there  had  been 
any  testimony  tending  to  show  that  defendants  were  in  any 
way  injured  by  the  failure  of  plaintiffs  to  promptly  give  notice 
of  non-payment  of  the  check,  etc.,  it  would  have  been  error  to 
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have  excluded  it  from  the  consideration  of  the  jury;  but  there 
was  none.  The  defendants  were  not  parties  to  the  check, 
either  as  drawers,  payees,  or  indorsers.  According  to  the  law 
merchant,  they  were  not  strictly  entitled  to  notice  of  dishonor, 
and  have  no  just  reason  to  complain  of  delay  in  giving  them 
notice,  unless  they  were  prepared  to  show  that  they  had  ac- 
tually sustained  loss  or  damage  by  the  omission  of  plaintiffs  to 
notify  them:  Benjamin  on  Sales,  sees.  1082,  1083;  Hunter  v. 
Moul,  98  Pa.  St.  13;  42  Am.  Rep.  610;  2  Parsons  on  Notes  and 
Bills,  184.  It  is  there  said:  "If  paper  be  transferred,  by  de- 
livery only,  as  security  for  a  pre-existing  debt,  and  it  is  dis- 
honored while  in  the  transferee's  hands,  it  affects  in  no  way 
the  debt  it  was  intended  to  secure.  The  original  liability  re- 
mains what  it  was;  and  upon  dishonor  of  the  paper,  it  was  not 
even  necessary  to  give  him  notice  thereof  as  an  indorser.  The 
authorities  are  somewhat  confused  on  that  point;  but  the  rule 
of  law  is,  undoubtedly,  that  the  debtor  is  not  entitled  to  any 
technical  notice,  but  may  show,  in  defense,  any  injury  he  has 
sustained  by  the  actual  laches  of  the  creditor." 

We  fail  to  discover  any  error  in  the  trial  of  which  appel- 
lants have  any  just  reason  to  complain.  Neither  of  the  speci- 
fications of  error  is  sustained. 

Judgment  affirmed. 

Checks  — Duty  op  Holder  of,  in  Order  to  Makb  Drawer  ob  In- 
DOKSER  Liable  thereon.  —  The  holder  of  a  check,  in  order  to  recover 
against  the  drawer  or  indorser,  must  prove  due  presentment  for  payment  to 
the  bank,  its  refusal  to  pay,  and  notice  of  non-payment  to  the  drawer  or  in- 
dorser, or  some  legal  excuse  for  the  absence  thereof:  Mechanics'  etc.  Ins.  Co. 
V.  Coons,  35  La.  Ann.  364;  Case  v.  Morris,  31  Pa.  St.  100;  Purcell  v.  Alkmong, 
22  Gratt.  739;  Pollard  v  Boiveji,  57  Ind.  232;  Harker  v.  Anderson,  21  Wend. 
372;  Murray  v.  Judah,  6  Cow.  484;  Little  v.  Phenix  Bank,  2  Hill,  425;  Sher- 
man v.  Comstock,  2  McLean,  19.  On  this  point  the  court  said,  in  Purcell  v. 
Allemong,  22  Gratt.  739:  "A  check  is  an  inland  bill  of  exchange  drawn  on  a 
bank,  or  other  house  of  deposit.  The  drawer  undertakes  that  the  bank  will 
pay  to  the  payee  or  holder  the  sum  named  in  the  check,  and  the  payee  hav- 
ing received  the  check,  the  drawer  is  not  liable  to  pay  it,  if  he  drew  it  in 
good  faith,  until  the  holder  has  demanded  and  failed  to  obtain  payment  from 
the  bank  upon  which  it  was  drawn.  If  the  bank  refuses  to  pay,  the  holder, 
as  a  general  rule,  has  no  right  of  action  against  it,  but  must  look  to  the 
drawer  for  payment;  but  the  drawer  may  have  his  action  against  the  bank  for 
refusing  to  honor  his  check,  but  not  until  the  same  has  been  presented,  and 
payment  refused.  It  is  consequently  well  settled,  as  a  general  rule,  that  the 
holder  of  a  check  has  no  recourse  against  the  drawer  until  the  check  has 
been  presented  to  the  bank,  and  payment  refused." 

The  check  must  also  be  presented  for  payment  within  a  reasonable  time,  iu 
order  to  hold  the  drawer,  in  case  of  non-payment;  and  an  unreasonable  delay 
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In  presenting  the  check  is  generally  at  the  peril  of  the  holder:  Woodruff  r. 
Plant,  41  Conn.  344;  Cruger  v.  Armstrong,  3  Johns.  Cas.  5;  2  Am.  Dec.  126; 
Harher  v.  Anderson,  21  Wend.  372;  Cork  v.  Bacon,  45  Wis.  192;  30  Am.  Rep. 
712;  Taylor  v.  Sip,  30  N.  J.  I*  284. 

While  the  holder  of  a  bank  check  does  not  lose  his  recourse  on  the  drawer 
by  the  mere  act  of  delay,  still  it  is  his  duty  to  present  the  check  for  payment 
within  a  reasonable  time,  and  give  notice  to  the  drawer  of  its  dishonor  within 
a  like  reasonable  time;  and  if  he  fails  to  do  so,  the  delay  is  at  bis  peril:  Ste- 
vens V.  Parkf  73  111.  387.  In  Daniels  v.  Kyle,  6  Ga.  245,  it  is  said  "  that  a 
check,  unlike  a  bill  of  exchange,  is  generally  designed  for  immediate  pay- 
ment, and  not  for  circulation;  and  therefore  it  becomes  the  duty  of  the  holder 
to  present  it  for  payment  as  soon  as  he  reasonably  may,  and  if  he  does  not, 
he  keeps  it  at  his  own  peril."  If,  after  his  failure  to  present  it  within  a  rea- 
sonable time,  the  bank  fails  between  the  time  of  the  execution  and  presenta* 
tion  of  the  check,  the  drawer  is  discharged  from  liability  to  the  extent  of  the 
injury  he  has  sustained  by  reason  thereof.  A  check  ' '  must  be  presented  within 
a  reasonable  time,  in  order  to  charge  the  drawer  or  indorser,  in  case  of  failure  of 
the  drawee.  The  fact  that  it  is  presumed  to  be  drawn  against  deposited  funds 
makes  it  of  even  greater  importance  than  in  case  of  a  bill  that  a  check  should 
be  presented,  and  that  the  drawer  should  be  notified  of  the  non-payment, 
and  that  he  or  any  indorser  should  be  discharged  by  the  neglect  of  notice  ": 
Purcell  V.  AUemong,  22  Gratt.  743.  In  Springfield  v.  Green,  7  Baxt.  301,  it 
was  decided  that  the  failure  of  the  holder  who  has  accepted  a  check  in  pay- 
ment to  present  it  for  payment  within  a  reasonable  time  relieves  the  drawer 
from  liability  in  case  of  the  bank's  becoming  insolvent  in  the  mean  time. 

What  is  such  reasonable  time  in  which  to  present  the  check  for  payment 
generally  depends  upon  the  circumstances  of  the  case  and  the  relations  which 
exist  between  the  parties:  Taylor  v.  Sip,  30  N.  J.  L.  284.  It  may  be  ex- 
tended by  the  assent  of  the  drawer,  express  or  implied:  Woodruffs.  Plant, 
41  Conn.  344;  Holme*  v.  Roe,  62  Mich.  199;  4  Am.  St.  Kep.  844.  It  becomes 
a  question  of  law  for  the  court,  where  there  is  no  dispute  about  the  facts: 
Mohavoh  Bank  v.  Broderick,  10  Wend,  304;  13  Wend.  133;  27  Am.  Dec.  192; 
Himmelmann  v.  HotaUng,  40  Cal.  Ill;  6  Am.  Rep.  600;  Cawein  v.  Brownimki, 
6  Bush,  457;  99  Am.  Dec.  684.  It  is  an  almost  universal  rule,  however,  that 
if  the  bank  upon  which  the  check  is  drawn  and  the  bolder  are  in  the  same 
place,  the  check  must,  in  the  absence  of  special  circumstances,  be  presented 
for  payment  within  the  banking  hours  of  the  day  it  is  received,  or  on  the  day 
after  it  is  received,  and  if  the  bank  fails  in  the  mean  time,  the  loss  will  uup 
questionably  full  upon  the  drawer:  Holmes  v.  Roe,  62  Mich.  199;  4  Am.  St. 
Rep.  844, , and  cases  cited  therein;  Simpson  v.  Pacific  Mut.  Life  Ins.  Co.,  44 
Cal.  139;  Wear  v.  Lee,  87  Mo.  358;  Syracuse  etc.  R.  R.  Co.  v.  Collins,  67  N.  Y. 
641;  Bickford  v.  First  Nat.  Bank,  42  III.  238;  89  Am.  Dec.  436;  Smith  v. 
Janes,  20  Wend.  192;  32  Am.  Dec.  527;  Taylor  v.  Wilson,  11  Met.  44;  45 
Am.  Dec.  180;  Andrews  ▼.  Oerman  Nat.  Bank,  9  Heisk.  211;  24  Am.  Rep. 
300;  Cawein  v.  Browinski,  6  Bush,  457;  99  Am.  Dec.  684;  Himmelmann  ▼. 
HotaUng,  40  Cal.  Ill;  6  Am.  Rep.  600.  If,  however,  the  holder  has  knowl- 
edge of  the  insolvent  or  precarious  condition  of  the  bank,  he  must  present 
the  check  for  payment  at  once  at  the  first  opportunity,  or  the  drawer  will  be 
relieved  from  liability:  First  Nat.  Bank  v.  Alexander,  84  N.  C.  30.  It  seems 
that  where  the  check  is  received  on  Saturday,  the  holder  has  until  the  close 
of  banking  hours  on  Monday  in  which  to  present  it  for  payment:  O'Brien  v. 
Smith,  1  Black,  99;  Freiberg  v.  Cody,  55  Mich.  108.  As  illustrations  of  the 
above  rule,  it  may  be  said  that  a  violent  storm,  and  the  fact  that  the  holder 
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resides  some  distance  from  the  bank,  will  not  excuse  a  failure  to  present  the 
check  for  payment  on  the  day  or  day  after  it  is  received:  McDonald  v. 
Mosher,  23  III.  App.  206.  Where  a  check  was  given  on  Monday,  and  not 
presented  for  payment  until  Wednesday,  the  bank  having  failed  in  the  mean 
time,  the  drawer  was  held  to  be  discharged:  State  v.  Gates,  67  Mo.  139; 
Farwell  v.  Curtis,  7  Biss.  160.  The  defendant  firm,  who  were  indebted  to  the 
plaintifiT  firm,  forwarded  a  draft  to  another  firm  doing  business  in  the  same 
place  as  plaintiff,  who  presented  the  draft  and  received  the  firm's  check. 
Plaintiff  then  deposited  the  check  in  its  own  bank,  and  presented  it  the  next 
day,  when  the  bank  had  failed,  though  if  it  had  been  presented  on  the  day 
when  received  it  would  have  been  paid.  The  court  decided  that  plaintiff 
was  guilty  of  laches,  and  defendant  released  from  liability:  Smith  v.  Miller, 
43  N.  Y.  471;  3  Am.  Rep.  690;  52  N.  Y.  545.  The  same  rule  prevails  in  re- 
lation to  the  indorser  of  a  check  as  in  case  of  the  drawer,  namely,  that  it 
must  be  presented  for  payment  within  a  reasonable  time,  and  the  holder  is 
allowed  until  the  next  day  after  receiving  it  for  that  purpose:  Veazie  Bank  v. 
Winn,  40  Me.  60. 

If  the  holder  of  the  check  and  the  bahker  on  whom  it  is  drawn  reside  in 
different  places,  the  check  must,  in  the  absence  of  special  circumstances,  be 
forwarded  by  mail  for  presentment  on  the  day,  or  on  the  next  secular  day 
after,  it  is  received,  and  the  agent  or  person  to  whom  it  is  forwarded  must,  in 
like  manner,  present  or  forward  it  on  the  day  or  day  after  he  receives  it,  in 
due  course  of  mail,  otherwise  the  drawer  or  indorser  will  be  released:  Smith 
V.  Janes,  20  Wend.  192;  32  Am.  Dec.  527;  Woodruff  v.  Plant,  41  Conn.  344; 
Werk  v.  Mad  River  etc.  Bank,  8  Ohio  St.  301;  Middletoum  Bank  v.  Morris,  28 
Barb.  616;  Holmes  v.  Roe,  62  Mich.  199;  4  Am.  St.  Rep.  844;  BurkluxUer  v. 
Second  Nat.  Bank,  42  N.  Y.  538;  Orijin  v.  Kemp,  46  Ind.  176.  The  delay  in 
presentment  is  not  unreasonable  where  the  holder  received  the  check  on  Fri- 
day, at  a  place  twenty  miles  from  the  bank,  and  his  place  of  business  being 
twenty  miles  in  an  opposite  direction,  he  deposited  the  check  in  a  bank  there 
on  the  next  Monday,  and  the  payee  bank  failed  that  day:  Freiberg  v.  Cody, 
55  Mich.  108. 

So  where  a  check  drawn  in  New  York  upon  a  Mississippi  bank,  and  pay. 
able  on  demand,  was  presented  for  payment  ten  months  after  date,  and,  shortly 
after,  the  bank  suspended  payment,  though  holding  funds  of  the  drawer  at 
the  time  of  presentment,  the  delay  is  so  unreasonable  as  to  relieve  the  drawer 
from  responsibility:  Little  v.  P/ienix  Bank,  2  Hill,  425.  Where  a  check  was 
received  in  S.  on  January  14th,  drawn  on  a  bank  in  A.,  removed  a  distance  of 
fourteen  miles,  and  between  which  places  there  was  a  daily  mail,  and  it  was 
not  presented  for  payment  until  February  6th,  it  was  decided  that  an  indorser 
was  discharged  by  the  holder's  laches:  Mohawk  Bank  v.  Broderick,  10  Wend. 
304;  13  Wend.  133;  27  Am.  Dec.  192.  Where  a  party  residing  four  miles 
from  a  post-oflSce  received  a  check  in  the  evening,  in  midwinter,  on  a  bank  in 
a  town  fifteen  miles  away,  and  the  only  mail  that  left  such  post-office  closed 
at  7:30  o'clock,  A.  u.,  the  next  day,  and  the  next  mail  after  that  closed  at 
the  same  hour  three  days  thereafter,  but  the  check  was  not  sent  by  either 
mail,  and  the  payee  bank  stopped  payment  before  it  was  presented,  but  after 
it  would  have  been  presented  if  sent  by  either  mail,  the  court  determined 
that  there  was  not  such  delay  in  forwarding  the  check  as  would  relieve  the 
drawer:  Cox  v.  Boone,  8  W.  Va.  500;  23  Am,  Rep.  627. 

Where  presentment  and  notice  of  non-payment  would  be  of  no  benefit  to 
the  drawer  or  indorser,  they  may  be  dispensed  with,  and  are  not  necessary, 
in  order  to  make  such  drawer  or  indorser  liable.     Thus  presentment  and 
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notice  are  unnecessary  when  the  drawer  has  no  fands  in  bank  to  meet  the 
check:  Bell  v.  Alexavder,  21  Gratt.  1;  Shaffer  v.  Maddox,  9  Neb.  205;  Fletcher 
V.  Pieraon,  69  Ind.  281;  35  Am.  Rep.  214;  Brush  v.  Barrett,  82  N.  Y.  400; 
37  Am.  Rep.  569;  Foster  v.  PauUc,  41  Me.  425;  Cose  v.  Morris,  31  Pa.  St.  100. 
Or  where  he  has  withdrawn  them  from  the  bank:  Deener  v.  Brown,  1 
McAr.  350;  Fletcher  v.  Pierson,  69  Ind.  281;  35  Am.  Rep.  214;  Moody  v. 
Mack,  43  Mo.  210.  Or  where  the  bank  has  become  insolvent  within  the  rea« 
sonable  time  allowed  for  presentment:  Warrensburg  etc.  Ass'n  v.  Zoll,  83  Mo. 
94;  Syracuse  B.  B.  Co.  v.  Collins,  3  Lans.  29.  The  holder  of  a  bank  check 
neglected  for  eight  days  to  present  it  for  payment.  In  the  mean  time  the 
bank  failed,  and  previous  to  the  failure  the  drawer  had  withdrawn  all  hia 
funds.  In  such  case  the  drawer  is  liable  to  the  holder  of  the  check,  although 
the  bank  would  have  paid  it  if  promptly  presented:  Kinyon  v.  Stanton,  44 
Wis.  479;  28  Am.  Rep.  601. 

As  a  general  rule,  the  drawer  or  indorser  of  a  check  is  not  discharged  from 
liability  by  the  holder's  omission,  delay,  or  laches  in  presenting  it  for  pay* 
ment  within  a  reasonable  time,  and  in  not  giving  notice  of  dishonor  or  non* 
payment,  unless  such  drawer  or  indorser  has  suffered  some  actual  loss  or 
damage  through  the  failure  of  the  bank  or  otherwise,  and  then  he  is  only 
discharged  pro  tanto:  Stewart  v.  Smith,  17  Ohio  St.  82;  HensJiaw  v.  Boot,  60 
Ind.  220;  Compton  v.  Oilman,  19  W.  Va.  312;  42  Am.  Rep.  776;  Cox  v.  Bootie, 
8  W.  Va.  500;  23  Am.  Rep.  627;  Cogswell  v.  Bockingham  etc.  Bank,  59  N.  H. 
43;  Bellv.  Alexander,  21  Gratt.  1;  Cork  v.  Bacon,  45  Wis.  192;  30  Am.  Rep. 
712;  Pack  v.  Tliomas,  13  Smedes  &  M.  11;  51  Am.  Dec.  135;  Allenv.  Kramer, 
2  111.  App.  205;  Orijin  v.  Kemp,  46  Ind.  172;  SmUh  v.  Jonea,  2  Bush,  103; 
Purcell  V.  Allemong,  22  Gratt.  739;  Morrison  v.  McCartney,  30  Mo.  183.  If 
the  maker  has  withdrawn  from  the  bank  his  entire  deposit  against  which 
the  check  is  drawn,  he  is  not  injured  by  any  delay  in  not  presenting  it  for 
payment,  or  any  lack  of  formal  notice  of  its  non-payment  before  action 
brought:  Emery  v.  Bobson,  63  Me.  32;  Kinyon  v.  Stanton,  44  Wis.  479;  28 
Am.  Rep.  601;  Deener  v.  Brown,  1  McAr.  350.  In  Hoyt  v.  Seeley,  18  Conn. 
353,  the  holder  of  check  did  not  present  it  for  payment  until  the  expiration  of 
more  than  two  years  from  the  time  he  received  it,  and  neglected  to  give  no- 
tice of  dishonor  or  non-payment  to  the  drawer.  The  drawer  never  had  funds 
in  the  bank  with  which  to  pay  it,  but  once  before  payment  was  refused,  and 
then  the  funds  were  immediately  drawn  out  by  himself;  and  the  court  de- 
cided  that  as  the  bank  was  not  insolvent,  and  as  no  injury  had  resulted  to 
the  drawer  from  want  of  notice  or  non-presentment,  he  was  still  liable  on  the 
check.  When,  however,  the  check  is  not  presented  within  a  reasonable  time, 
and  the  drawer  sustains  actual  damage  through  the  delay,  the  fact  that  the 
delay  was  caused  by  the  negotiation  of  the  check,  in  good  faith,  through  differ- 
ent hands,  is  no  excuse  for  the  holder,  and  the  drawer  is  discharged:  Mohawk 
Bank  v.  Broderick,  13  Wend.  133;  27  Am.  Dec.  192.  Delay  in  presenting 
the  check  for  payment  may,  however,'be  excused,  although  loss  results  there- 
from to  the  drawer,  when  an  agreement  exists  between  him  and  the  payee  or 
holder  that  the  check  is  not  to  be  presented  until  a  certain  time:  Barclay  v. 
Weaoer,  19  Pa.  St.  396;  Pollard  v.  Bowen,  57  Ind.  232.  It  seems  that  the 
burden  of  proof  is  on  the  holder  of  the  check  to  show  that  no  loss  or  injury 
has  resulted  to  the  maker  through  delay  in  making  presentment  and  giving 
notice:  Stevens  v.  Park,  73  111.  387;  LiUle  v.  P/ienix  Bank,  2  Hill,  425. 

As  between  the  holder  of  the  check  and  an  indorser,  an  unreasonable  delay 
in  presenting  it  for  payment  will  discharge  the  latter,  although  it  does  not 
appear  that  he  has  suffered  any  loss  thereby:  Mohawk  Bank  v.  Broderick,  10 
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Wend,  304;  13  Wend.  133;  27  Am.  Dec.  192;  Gough  v.  Statts,  13  Wend.  549; 
Veazie  Bank  v.  Winn,  40  Me.  60.  So  the  indorser  of  a  check  held  seven  days 
before  presentment  is  not  liable,  even  though  there  were  no  funds  in  bank  to 
the  drawer's  credit  when  the  check  was  drawn:  Nm-thwestern  Coal  Co.  v. 
Bowman,  69  Iowa,  150.  The  rule  is  sometimes  adhered  to,  however,  that  the 
indorser  is  only  entitled  to  such  presentment  and  notice  as  will  save  him 
from  loss:  Small  v.  Franklin  Mining  Co.,  99  Mass.  277.  This  doctrine  was 
maintained  where,  under  an  agreement  between  the  parties,  the  holder  re- 
tained the  check  for  more  than  a  year  before  presenting  it  to  the  bank  upon 
which  it  was  drawn,  daring  which  time  the  maker  withdrew  his  funds  from 
the  bank,  and  became  insolvent:  Emery  v.  Hohson,  62  Me.  578.  Where  one 
indorses  a  check  as  surety,  he  must  be  presumed  to  know  that  it  is  not  to  be 
used  in  the  usual  manner,  but  that  it  is  to  be  held  for  some  time;  and  he  is 
not  released  from  liability  by  the  fact  that  payment  was  not  demanded 
within  a  reasonable  time,  unless  he  also  shows,  either  an  extension  of  time 
to  the  principal  debtor  without  his  assent,  or  a  specified  limitation  by  him* 
•elf:  Newman  ▼.  Kaufman,  23  La.  Ann.  865;  26  Am.  Rep.  114. 


Feiend  V.  City  op  Pittsburgh. 
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Municipal  Cobporation  nebd  not  Sebk  its  Creditor  and  tender  him  money 
due  from  it,  in  order  to  stop  the  accumulation  of  interest  on  its  debt. 

MxTNiciPAL  Corporation  —  Place  op  Payment  of  Indebtedness — Inter- 
est.—  The  municipal  treasury  is  the  place  where  the  municipality's 
bonds  are  to  be  paid,  unless  some  other  place  is  expressly  provided;  and 
until  a  bond  has  been  there  presented  and  payment  refused  at  maturity* 
the  city  is  not  liable  for  subsequently  accruing  interest,  if  it  has  funds 
on  hand  to  pay  the  bond  at  maturity. 

Municipal  Corporations — Bonds — Payment  —  Interest. —  The  holder  of 
a  municipal  bond  payable  in  installments,  but  not  presented  for  payment 
until  the  last  one  matured  is  entitled  to  recover  interest  on  overdue  in* 
stallments  up  to  such  time  as  the  city  provided  funds  for  their  payment. 

W.  W.  Thompson,  for  the  appellant. 

W.  C.  Morelandf  for  the  appellee. 

Paxson,  C.  J.  This  suit  was  brought  in  the  court  below 
against  the  city  of  Pittsburgh  to  recover  the  amount  due  on  a 
bond  given  by  said  city,  and  paj^able  by  installments.  There 
was  no  dispute  as  to  the  amount  of  the  bond,  nor  that  the  re- 
spective installments  were  all  due;  the  contention  was  over  the 
question  of  interest  on  the  respective  installments  after  their 
maturity. 

It  appeared,  upon  the  trial  below,  that  no  demand  had  ever 
been  made  by  the  holder  of  the  bond  for  payment,  and  that, 
for  a  portion  of  the  time  at  least,  the  money  had  been  pro- 
vided for  its  payment,  and  was  in  the  city  treasury.     Under 
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these  circumstances  the  learned  judge  instructed  the  jury  as 
follows:  "Therefore,  as  I  say,  the  simple  question  is  this:  Did 
the  city  of  Pittsburgh  provide  the  means  for  the  payment  of 
these  bonds?  If  she  did,  before  the  maturity  of  the  bond, 
that  is,  by  the  maturity  of  the  last  payment,  then  the  interest 
would  stop  from  that  date,  and  you  will  fix  the  time  when 
that  provision  was  made.  As  I  have  said  before,  the  evidence 
does  not  satisfy  me  that  a  provision  was  made  before  1880.  It 
is  a  question  of  fact,  however,  for  you,  and  you  will  fix  the 
time,  and  allow  interest  on  the  installment  from  the  time  it 
came  due,  up  until  the  time  that  you  find  that  the  city  had 
provided  for  the  payment  of  the  bonds.  That  is  all  the  inter- 
est the  plaintiff  is  entitled  to,  in  my  judgement."  This  and 
other  instructions  of  like  tenor,  were  assigned  for  error  here. 

The  contention  of  the  plaintiff  is,  that  a  municipal  corpora- 
tion, like  an  individual,  must  seek  out  its  creditor,  if  it  desires 
to  stop  interest,  and  tender  him  the  money  due.  If  this 
contention  is  well  founded,  the  effect  of  it  will  be  to  work  a 
revolution  in  the  mode  of  transacting  business  with  such  mu- 
nicipalities. Singularly  enough,  the  precise  point  does  not 
appear  to  have  been  decided  in  this  state;  yet  there  are  plenty 
of  dicta  scattered  through  our  books,  which  plainly  show  the 
bent  of  the  judicial  mind.  In  the  case  of  Luzerne  Co.  v.  Day, 
23  Pa.  St.  141,  it  was  said  by  this  court:  "When  a  legal  claim 
is  presented  for  payment,  it  is  the  duty  of  the  commissioners 
to  draw  their  warrant  for  its  payment.  If  this  is  refused,  or 
if  the  order  is  not  paid  when  demanded,  a  suit  will  lie  against 
the  county;  but  until  demand  is  made,  neither  the  commis- 
sioners nor  the  county  are  in  default,  and  without  it  a  suit 
cannot  be  maintained."  And  in  Allison  v.  Juniata  Co.,  50  Pa. 
St.  351,  it  was  held  that  the  holder  of  a  county  warrant  or  or- 
der cannot  recover  interest,  even  after  demand,  and  non-pay- 
ment for  want  of  funds. 

It  is  true,  these  cases  were  put  partly  upon  the  ground  that 
such  orders  are  neither  bills,  notes,  checks,  nor  contracts,  nor 
even  a  satisfaction  of  the  original  indebtedness.  Had  the  ac- 
tion been  upon  such  original  indebtedness,  as  was  said  in  Dyer 
V.  Covington  Township,  19  Pa.  St.  200,  the  court  could  decide 
whether  it  was  a  case  for  the  allowance  of  interest  or  not.  In 
Emlen  v.  Lehigh  Coal  etc.  Co.,  47  Pa.  St.  76,  86  Am.  Dec.  586, 
it  was  said  by  Justice  Read,  in  discussing  the  general  rule 
upon  the  allowance  of  interest:  "There  are,  however,  excep- 
tions to  the  general  rule,  as  in  the  case  of  banks,  who  are  the 
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debtors  of  their  depositors,  and  of  trustees  who  have  not  failed 
in  the  discharge  of  their  trusts.  And  we  must  undoubtedly 
add  the  cases  in  which  the  United  States  and  the  several  states 
have  been  prepared  to  pay  their  loan-holders  when  their  loans 
fell  due,  of  which  it  is  their  practice  to  notify  their  creditors 

beforehand The  result  is,  that  these  debts  are  payable 

at  a  fixed  period,  ....  at  which  time  and  place  the  loan- 
holder  is  to  present  his  evidence  of  debt  and  receive  payment. 
Whether  he  does  or  not,  interest  stops  from  that  moment." 
The  point  decided  in  that  case  was,  that  the  Lehigh  Coal  and 
Navigation  Company  was  not  bound  to  seek  its  creditor  in  a 
foreign  country,  and  make  a  tender,  in  order  to  stop  interest. 
In  the  state  of  Illinois  it  has  been  repeatedly  decided  that 
municipal  corporations  are  not  bound  to  discharge  their  indebt- 
edness elsewhere  than  at  their  treasuries:  City  of  Pekin  v. 
Reynolds,  31  111.  529;  83  Am.  Dec.  244;  People  v.  Tazewell  Co., 
22  111.  147;  Johnson  v.  Stark  Co.,  24  111.  75;  South  Park  Com- 
missioners V.  Dunlevy,  91  111,  49.  It  must  be  conceded  that 
this  is  the  rule  applicable  to  the  United  States  and  to  the 
several  states.  And  the  rule  does  not  depend  upon  the  fact 
alone  that  in  such  instances  no  suit  would  lie.  It  rests  upon 
the  broader  ground  of  public  policy  and  public  convenience, 
and  the  further  reason  that,  as  to  all  municipal  organizations 
or  governments,  the  municipal  treasury  is  the  recognized  place 
where  all  claims  against  it  shall  be  paid.  This  rule  has  been 
recognized  by  common  consent,  by  every  person,  and  in  every 
place.  The  reason  of  it  applies  with  equal  force  to  a  city  as 
to  a  state.  The  only  diflference  between  them  is,  that  one  can 
be  sued;  the  other  cannot.  It  would  entail  intolerable  incon- 
venience if  the  rule  were  otherwise.  The  bonds  of  some  mu- 
nicipal corporations  are  largely  held  in  every  state  in  the 
Union,  and  in  nearly  every  nation  abroad.  It  is  impossible, 
in  many  instances,  for  such  corporations  to  know  their  cred- 
itors, or  where  they  reside.  To  hold  that  they  must  find  them, 
and  tender  the  amount  of  their  debt,  before  interest  could  be 
stopped,  would  entail  endless  confusion,  and  do  no  practical 
good.  Their  obligations  are  as  much  payable  at  their  treasury 
as  if  so  "nominated  in  the  bond,"  and  it  is  so  understood  by 
all  who  deal  with  them. 

We  regard  the  instructions  of  the  court  below  as  favorable 
to  the  plaintiff  as  he  was  entitled  to.  There  is  nothing  in  the 
remaining  specifications  of  error  which  requires  discussion. 

Judgment  affirmed. 
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MuNiciPAi.  Corporations.  —  Patment  of  Crnr  Debts.  —  Municipal  cor- 
porationa  are  not,  like  individuals,  bound  to  seek  their  creditors,  to  make 
payment  of  their  indebtedness:  City  of  Pekin  v.  Reynolds,  31  IlL  529;  83  Am- 
Dec.  244,  and  note.  The  indebtedness  of  a  municipality  does  not  bear  inter* 
est,  in  the  absence  of  an  express  agreement  to  that  effect,  and  of  legislation 
giving  power  to  contract  for  the  payment  of  interest:  City  of  Pekin  v.  Reynolds, 
31  111.  529;  83  Am.  Dec.  244,  and  note.  Bat  see  County  cf  Jackson  t.  Rendle- 
man,  100  IlL  379;  39  Am.  Kep.  44. 


Oliver  v.  Pittsburgh,   Yirqinia,  and   Charles- 
ton Railroad   Company. 

[131  Pbnnstltania  State,  40&] 

EuiNBMT  DoMAnr — Compensation  —  Ejecjtment.  —  Where  a  land-owner 
has  consented  to  the  entry  by  a  corporation,  and  sees  the  expenditure  of 
large  sums  of  money  made  upon  the  ground  in  the  construction  of  a  con- 
tinuous line  of  railroad,  he  cannot  treat  the  entry  as  a  trespass.  He 
does  not,  however,  lose  his  right  to  compensation,  and  may  proceed  under 
the  statute  to  have  his  damages  assessed,  as  well  after  as  before  the  con- 
struction of  the  road,  or  he  may  maintain  ejectment.  The  latter  action 
will,  however,  be  treated  as  equitable  in  its  character,  and  execution 
will  be  stayed  upon  the  judgment  therein  for  a  reasonable  time,  to  en- 
able the  corporation  to  proceed  and  have  the  damages  assessed  as  of  the 
date  of  the  entry. 

Eminent  Domain  —  Compensation  —  Ejectment  —  Parties.  —  Where  the 
owner  of  land  entered  upon  by  a  railroad  company  .dies  intestate,  with- 
out being  compensated  for  the  land  taken,  his  heirs,  and  not  the  admin- 
istrator, are  the  proper  parties  to  maintain  an  equitable  ejectment  to 
compel  the  corporation  to  pay  the  land  damages,  when  nothing  has  been 
done  in  the  lifetime  of  the  intestate  to  work  a  conversion  of  the  realty 
into  money. 

Ejectment  for  a  strip  of  land.  In  1868,  the  land  in  dis- 
pute was  owned  by  Robert  Oliver,  who  died  intestate  in  that 
year,  leaving,  as  survivors  and  heirs,  his  wife,  and  son,  Robert. 
In  1870,  the  widow,  for  a  valuable  consideration,  and  while  in 
possession  of  the  land,  granted  the  defendant  company  a  right 
of  way  for  its  road  through  said  land.  In  the  next  year,  the 
company  constructed  its  road,  took  possession  of  the  ground 
in  dispute,  and  has  held  it  since,  up  to  the  time  of  suit.  One 
McClure,  the  duly  appointed  and  qualified  guardian  of  said 
Robert,  saw  the  road  built  through  the  land,  without  objection 
on  his  part.  The  defendant  company  never  gaye  bond  for  the 
payment  of  compensation  to  or  for  the  use  of  said  Robert  for 
the  right  of  way,  nor  did  it  pay  him  for  it,  and  no  claim  or 
demand  was  ever  made  on  his  behalf  for  compensation.  The 
widow,  Martha  Oliver,  died  in  1872,  and  said  Robert  dief' 
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intestate  in  1882,  leaving  the  plaintiffs,  his  cousins,  as  heirs 
and  next  of  kin.  Verdict  and  judgment  for  plaintiffs,  and  de- 
fendant appeals. 

William  Scott^  John  H.  Hamptorif  and  George  B.  OordoUy  for 
the  appellant. 

George  P.  Graver  and  D.  T.  Watson,  for  the  appellees. 

Williams,  J.  Corporations  clothed  with  the  right  of  emi- 
nent domain  enter  upon  the  land  of  private  owners  in  one  of 
the  following  ways:  They  enter  upon  giving  security  for  the 
payment  of  the  damages  to  be  done  by  their  entry,  when  as- 
certained, and  thereby  acquire  title,  without  regard  to  the 
consent  of  the  owner,  by  virtue  of  the  statute.  They  enter  in 
pursuance  of  a  bargain  with  or  leave  given  by  the  owner,  and 
their  title  rests  on  their  bargain  or  contract,  and  not  on  the 
statute.  Or  they  may  enter  without  compliance  with  the 
law  or  treaty  with  the  owner,  in  which  case  they  acquire  no 
title,  but  are  trespassers,  and  liable  to  an  action  of  trespass  or 
ejectment,  at  the  election  of  the  owner.  The  owner  may  be 
unable  to  agree  with  the  corporation  as  to  the  injury  sustained 
by  him,  and  the  statutory  proceeding  may  have  to  be  pro- 
ceeded with  until  a  final  adjudication  can  be  had;  but  the 
corporation  may  enter,  meantime,  and  proceed  with  the  con- 
struction of  their  improvements,  and  the  owner  cannot  inter- 
fere. If,  however,  he  treats  with  the  corporation,  and  they 
enter  under  permission  from  him,  he  stands  on  the  same 
ground  when  contracting  with  a  corporation  as  when  contract- 
ing with  an  individual.  He  is  bound  by  his  agreements  in 
the  same  manner,  and  estopped  by  the  same  equitable  consid- 
erations, in  the  one  case  as  in  the  other.  If  he  consents  to 
the  entry  by  the  corporation,  and  sees  the  expenditure  of  large 
sums  of  money  made  upon  the  ground  in  the  construction  of 
a  line  of  railroad,  part  of  an  extended  line  over  which  the  cor- 
poration is  engaged  in  carrying  passengers  and  freight  as  a 
common  carrier,  he  ought  not  to  be  allowed  to  treat  their  entry 
as  a  trespass. 

He  does  not,  however,  lose  his  right  to  compensation,  and 
can  proceed  under  the  statute  to  have  his  damages  assessed, 
as  well  after  as  before  the  construction  of  the  road.  Whether 
he  should  be  permitted  to  proceed  also  by  action  of  ejectment 
might,  if  now  presented  for  the  first  time,  require  careful  con- 
sideration. But  we  must  regard  this  question  as  already  set- 
tled in  favor  of  the  right  to  maintain  such  action  by  a  series 
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of  cases,  among  which  may  be  cited  McClinton  v.  Pittsburg  etc. 
R'y  Co.,  66  Pa.  St.  404;  Wheeling  etc.  Ry  Co.  y.  Warrell,  122 
Pa.  St.  613;  Allegheny  V.  Ry  Co.  v.  Colwell,  decided  at  the 
October  term,  1888;  Philadelphia  etc.  Ry  Co.  v.  Cooper,  105 
Pa.  St.  239.  In  all  the  cases,  however,  in  which  the  entry  was 
made  with  the  knowledge  and  consent  of  the  owner,  the  action 
has  been  treated  as  equitable  in  its  character.  The  corpora- 
tion, having  been  permitted  to  enter  in  advance  of  the  ascer- 
tainment of  damages,  did  not  thereby  lose  its  right  to  proceed 
in  the  usual  manner  to  secure  their  adjustment  through  the 
courts,  and  the  action  of  ejectment  has  been  sustained  as  a 
means  of  quickening  the  action  of  the  corporation  in  this  re- 
gard. While  the  owner  has  not  parted  with  his  title  by  his 
own  conveyance,  or  had  it  divested  by  proceedings  under 
the  statute,  he  has  parted  with  the  possession  under  circum- 
stances, and  permitted  expenditures  upon  and  use  of  the  prop- 
erty, of  such  a  character  as  to  make  it  inequitable  for  him  to 
resume  the  possession,  or  to  defeat  the  right  of  the  corporation 
to  proceed  under  the  statute,  and  add  to  its  lawful  possession 
a  lawful  title,  by  virtue  of  compliance  with  its  provisions. 

In  Allegheny  V.  R'y  Co.  v.  Colwell,  decided  at  the  October 
term,  1888,  it  was  said:  "  But  as  Colwell  was  at  least  passively 
derelict  in  knowingly  permitting  the  railroad  company  to  oc- 
cupy and  put  its  improvements  on  his  land,  we  agree  that  it 
would  be  inequitable  to  allow  the  judgment  to  work  a  for- 
feiture of  those  improvements";  and  execution  was  accord- 
ingly stayed  upon  the  judgment,  to  enable  the  railroad  com- 
pany to  proceed  under  the  statute,  and  have  the  damages 
assessed.  There  was  in  that  case,  and  there  is  in  this,  no 
contract  for  the  sale  of  the  right  of  way  capable  of  enforce- 
ment by  means  of  a  conditional  verdict  in  ejectment;  but  the 
equities  growing  out  of  the  entry  by  permission,  the  expendi- 
ture of  money,  and  the  construction  through  the  premises  of  a 
continuous  line  of  railroad,  so  that  resumption  of  possession  by 
the  land-owner  would  interrupt  the  traffic  of  the  entire  line, 
required  us  to  send  him  to  the  tribunal  which  the  law  pro- 
vides, for  the  ascertainment  of  the  damages  to  which  he  was 
entitled.  The  effect  of  the  permissive  entry  is  thus  made  the 
same  as  if  a  formal  contract  had  been  entered  into,  by  which 
the  land-owner  had  agreed  to  put  the  corporation  into  posses- 
sion, and  accept  as  compensation  such  sum  as  might  be 
awarded  to  him  by  proceedings  under  the  general  law.  This 
protects  the  corporation  in  the  expenditures  made  in  conse- 
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quence  of  its  lawful  entry  on  the  land,  while  it  secures  to  the- 
owner  the  full  measure  of  compensation  to  which  he  is  entitled,. 
under  the  law,  for  the  entry  and  appropriation  by  the  corpora- 
tion. 

In  the  case  now  before  us,  the  railroad  company  entered 
under  a  formal  release  of  the  right  of  way  by  the  widow,  who 
was  in  actual  possession  and  the  holder  of  an  estate  for  life  in 
the  land,  and  with  the  knowledge  and  acquiescence  of  the 
guardian  of  the  plaintiflF's  intestate.  Its  entry  was  in  no 
sense  a  trespass,  therefore,  but  was  rightful,  subject  only  to  an 
ascertainment  of  the  damages  done  to  the  remainderman. 
These  should  be  assessed  as  of  the  date  of  the  entry.  It  is 
urged  that  the  damages,  when  assessed,  do  not  belong  to  the 
plaintiflfs  below,  and  that  their  action  must  fail  for  that  reason, 
and  the  damages  be  awarded  to  the  administrator  of  the  in- 
testate, under  whom  they  claim  as  heirs  at  law.  But  the  dam- 
ages were  not  assessed  in  the  lifetime  of  the  decedent,  nor 
were  any  steps  taken  to  that  end.  Nothing  was  done,  there- 
fore, that  could  divest  his  title,  and  substitute  its  value  in 
money  therefor.  That  title  descended,  consequently,  to  his 
heirs  at  law,  who  now  stand  in  his  stead,  and  are  clothed 
with  his  rights.  Davis  v.  Titusville  etc.  R'y  Co.,  114  Pa.  St. 
308,  and  kindred  cases,  are  therefore  not  applicable. 

Judgment  aflBrmed,  but  stay  of  execution  thereon  ordered 
for  ninety  days,  to  enable  the  railroad  company  to  proceed 
under  the  statute,  and  procure  the  condemnation  of  the  land  and 
the  assessment  of  damages  as  of  the  date  of  the  original  entry; 
the  costs  to  be  paid  by  the  railroad  company  when  taxed. 

Thb  principal  casb  is  distingaiahed  from  the  case  of  Kiel  v.  Chartiera 
V.  O.  Co.,  131  Pa.  St.  466,  jpoat  p.  823,  in  which  case  the  corporatioa  was  lia- 
ble ia  trespass  for  entering  upon  plaintiff's  land  without  payment  of  damages 
for  the  taking  thereof,  or  offer  of  security  for  such  payment. 

Eminent  Domain  —  Railroad  Companies  —  Trespass.  —  A  railroad  com- 
pany which  enters  upon  land  with  the  consent  of  the  owner  or  mortgagor, 
and,  without  objection  from  any  one,  constructs  its  road  for  fifteen  years  with* 
out  acquiring  title  or  paying  damages,  does  not  thereby  become  a  trespasser; 
St.  Johnshury  etc.  R.  R.  Co.  v.  Willard,  61  Vt.  134;  15  Am.  St.  Rep.  887; 
Lafferty  v.  Schuylkill  etc.  R.  R.  Co.,  124  Pa.  St.  297;  10  Am.  St.  Rep.  587. 
But  one  is  not  estopped  to  claim  compensation  for  a  right  of  way  by  permit- 
ting a  railroad  company  to  construct  its  road  over  his  land,  and  operate  it 
without  interference:  Thornton  v.  Sheffield  etc.  R.  R.  Co.,  84  Ala.  109;  5  Am. 
St.  Rep.  337.  And  he  may  even  maintain  an  action  of  ejectment  against  the 
company,  where  he  has  not  been  offered  compensation  for  his  land:  Terre 
Haute  etc.  R.  R.  Co.  v.  Rodel,  87  Ind.  128;  46  Am.  Rep.  164.  Compare  Louis' 
villeetc.  Ry  Co.  v.  Soltweddle,  116  Ind.  257;  9  Am.  St.  Rep.  852;  McAulay  7. 
Western  etc.  R.  R.  Co.,  33  Vt.  311;  78  Am.  Dec.  627. 
Am,  St.  Rbp.,  Vol.  XVII.  — 62 
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Reesb  V.  Pennsylvania  Railroad  Company. 

[131  PimnsylvaniaStatb  422.J 

Bailboads  —  Requlations  —  Fares  and  Tickets. — Railroad  companies 
may  make  reasonable  regulations,  not  only  as  to  the  amonut  of  fares, 
but  as  to  the  time,  place,  and  mode  of  payment.  They  may  refuse  to 
carry  without  the  previous  procurement  of  a  ticket,  or  they  may  charge 
an  additional  or  higher  rate  of  fare  to  those  who  do  not  procure  tickets 
before  entering  the  cars,  provided  passengers  are  given  a  convenient 
place  and  opportunity  to  buy  tickets. 

Bailroads  —  Requlations  —  Fares  and  Tickets.  —  A  regulation  requiring 
passengers  who  board  a  train  without  a  ticket,  after  having  had  an  oppor- 
tunity to  procure  one,  to  pay  a  small  sum  in  excess  of  the  regular  fare, 
such  excess  to  be  refunded  at  any  regular  ticket-ofifice  on  the  road,  upon 
presentation  of  a  check  therefor,  given  by  the  conductor,  is  valid,  and 
not  unreasonable  nor  oppressive,  nor  open  to  the  objection  that  the  ex- 
cess thus  imposed  is  a  part  of  the  fare,  and  makes  it  higher  than  the  rate 
allowed  by  law. 

Railroads  —  Regulations  —  Fares  and  Tickets.  —  A  regulation  requiring 
that  a  sum  in  excess  of  the  regular  fare  shall  be  collected  from  passengers 
who  board  a  train  without  having  procured  a  ticket,  after  having  had  an 
opportunity  to  do  so,  such  excess  to  be  refunded  at  any  regular  ticket- 
office  on  the  road,  upon  presentation  of  a  check  given  therefor  by  the 
conductor,  but  excepting  from  its  operation  passengers  getting  on  trains 
at  stations  where  no  tickets  are  sold,  or  where,  on  account  of  an  exces- 
sive rush  of  business,  it  is  impossible  to  issue  the  refunding  check,  and 
providing  that  in  such  cases  the  collection  of  the  excess  shall  be  omitted, 
is  valid,  and  not  unreasonable,  oppressive,  or  partiaL 

Trespass  to  recover  damages  for  ejectment  from  a  pas- 
senger train.  Plaintiff  boarded  defendant's  train  at  a  station 
where  tickets  were  sold,  without  having  bought  one,  although 
he  had  time  and  opportunity  to  do  so.  The  law  under  which 
defendant  was  incorporated  provides  that  "in  the  transporta- 
tion of  passengers,  no  charge  shall  be  made  to  exceed  three 
cents  per  mile  for  through  passengers,  and  three  and  one  half 
cents  per  mile  for  way  passengers."  When  the  conductor 
asked  plaintiff  for  his  ticket,  the  latter  said  he  had  none, 
and  tendered  fourteen  cents,  the  regular  fare  between  the  sta- 
tions of  his  journey.  The  conductor  refused  to  accept  the 
sura  tendered,  and  demanded  an  additional  sum  of  ten  cents, 
or  twenty-four  cents  altogether.  This  sum  the  plaintiff  re- 
fused to  pay,  and  so  was  put  off  the  train  at  the  next  station. 
The  conductor  in  so  doing  acted  under  a  regulation  of  the 
defendant  company,  which  will  appear  hereafter.  The  public 
were  given  notice  of  this  regulation  by  means  of  printed  cards 
posted  at  ticket-offices,  and  two  such  notices  were  posted  at 
the  station  where  plaintiff  boarded  the  train.     The  conductor 
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testified  that  before  demanding  the  twenty-four  cents  of  plain- 
tiff, he  explained  to  him  the  regulation,  and  that  under  it  a 
duplex  check  would  be  given  him,  redeemable  at  any  ticket- 
office  along  the  road.  This  plaintiff  denied,  and  also  that  he 
had  any  notice  of  the  regulation  by  means  of  the  posted  pub- 
lic notice,  although  he  admitted  that  he  had  heard  of  and 
read  of  the  regulation  in  the  newspapers.  The  regulation 
mentioned,  and  the  rules  given  conductors  for  the  enforcement 
thereof,  are  as  follows  :  — 

"  An  excess  of  ten  cents  will  be  charged  on  all  fares  paid 
on  trains.  Passengers  paying  such  fares  will  be  furnished,  by 
the  conductors,  with  a  memorandum,  upon  presentation  of 
which  at  any  ticket-office  of  the  Pennsylvania  railroad  divis- 
ion the  excess  of  ten  cents  will  be  refunded.  Passengers  are 
respectfully  requested  to  purchase  tickets  at  the  regular  ticket- 
offices  of  the  company,  as  far  as  practicable." 

"The  following  rules  will,  until  further  notice,  govern  the 
issue  of  duplex  tickets  on  the  Pittsburgh  division. 

"The  collection  of  excess  must  be  omitted  as  follows: — 

"1.  When  passage  is  taken  from  non-ticket  stations,  whether 
the  destination  is  a  ticket  station,  or  a  non-ticket  station. 

"2.  When  passage  is  taken  from  a  ticket  station  the  office 
of  which  being  closed  by  authority,  regardless  of  the  passen- 
ger's destination. 

"3.  When,  on  account  of  a  large  crowd,  it  is  impossible  to 
issue  duplex  tickets  without  losing  cash  fares,  or  leaving 
tickets  in  the  hands  of  passengers. 

"4.  In  cases  of  small  children  traveling  alone,  and  of  sick, 
aged,  or  infirm  persons  who  have  not  money  enough  to  pay 
the  excess. 

"  5.   When  excursion  tickets  are  issued. 

"  6.  Omit  the  collection  of  excess  in  connection  with  New 
York  and  Chicago  limited  express  extra  fares;  and,  also,  when 
ordered,  collections  are  made  on  second-class  and  emigrant 
tickets. 

"In  all  cases,  except  as  above  noted,  conductors  must  cour- 
teously enforce  the  collection  of  excess,  as  prescribed  in  circu- 
lar 160;  and  require  the  persons  who  refuse  to  pay  it' to  leave 
the  train,  and  if  necessary,  without  undue  force  or  violence, 
eject  them  at  the  next  station,  as  provided  in  the  book  of  rules." 
Under  the  instructions  of  the  court,  there  was  a  verdict  for 
plaintiff,  and  judgment  having  been  entered  on  the  verdict, 
defendant  appeals. 
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George  B.  Gordon,  John  H.  Hampton,  and  William  Scott,  for 
the  appellant. 

A.  C.  JohnUon  and  Levi  Bird  Duff,  for  the  appellee. 

Mitchell,  J.  The  right  of  railroad  companies  to  make  rea- 
sonable regulations,  not  only  as  to  the  amounts  of  fares,  but 
as  to  the  time,  place,  and  mode  of  payment,  is  unquestionable. 
This  right  includes  the  right  to  refuse  altogether  to  carry  with- 
out the  previous  procurement  of  a  ticket:  Lake  Shore  etc.  R'y 
Co.  V.  Greenwood,  79  Pa.  St.  373.  That  case  arose  upon  a  special 
regulation  as  to  the  carriage  of  passengers  upon  freight  trains; 
but  there  is  no  appreciable  distinction  between  it  and  a  gen- 
eral regulation  as  to  all  passengers.  Both  rest  on  the  common- 
law  principle  that  requires  payment  or  tender  as  an  indispen- 
sable preliminary  to  holding  a  carrier  liable  for  refusal  to 
carry,  and  on  the  manifest  and  necessary  convenience  of  busi- 
ness, where  the  number  of  passengers  is  liable  to  be  large  and 
the  time  for  serving  them  short. 

So,  too,  the  authorities  are  uniform  that  companies  may 
charge  an  additional  or  higher  rate  of  fare  to  those  who  do 
not  purchase  tickets  before  entering  the  cars:  Crocker  v.  New 
London  etc.  R.  R.  Co.,  24  Conn.  249;  Swan  v.  Manchester  etc. 
R.  R.  Co.,  132  Mass.  116;  42  Am.  Rep.  432;  Hilliard  v.  Goold, 
34  N.  H.  241;  66  Am.  Dec.  765;  Stephen  v.  Smith,  29  Vt.  160; 
State  V.  Goold,  53  Me.  279;  State  v.  Chovin,  7  Iowa,  208;  Du 
Laurans  v.  First  Div.  etc.  R.  R.  Co.,  15  Minn.  49;  2  Am.  Rep. 
102;  Slate  v.  Hungerford,Sd  Minn.  6;  34  Am.  &  Eng.  R.  R.  Cas. 
265,  and  note;  Chicago  etc.  R.  R.  Co.  v.  Parks,  18  111.  460;  68 
Am.  Dec.  562;  Pullman  Palace  Car  Co.  v.  Reed,  75  111.  130;  20 
Am.  Rep.  232;  Cincinnati  etc.  R.  R.  Co.  v.  Skillman,  39  Ohio, 
451;  Forsee  v.  Alabama  etc.  R.  R.  Co.,  63  Miss.  67;  56  Am.  Rep, 
801.  And  it  may  be  noted,  in  response  to  one  of  the  most 
urgently  pressed  arguments  of  the  defendant  in  error,  that  the 
reasons  almost  uniformly  given  in  support  of  this  long  line  of 
decisions  include  the  furthering  of  the  honest,  orderly,  and  con- 
venient conduct  by  the  railroad  company  of  its  own  business. 

The  regulation  in  question  in  the  present  case  is  not  in 
itself  unreasonable  or  oppressive.  In  regard  to  the  traveler,  it 
is  scarcely  just  ground  of  complaint  that  he  has  to  present  his 
refunding  ticket  at  the  end  of  his  journey,  instead  of  getting 
an  ordinary  ticket  at  the  start.  The  inconvenience,  if  any,  is 
the  result  of  his  own  default.  With  reference  to  the  other  pas- 
sengers, and  still  more  to  the  railroad  company,  the  regulation 
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is  conducive  to  the  rapid,  orderly,  and  convenient  dispatch  of 
the  conductor's  part  in  the  collection  of  fares,  and  thus  to 
leaving  him  free  for  the  performance  of  his  other  duties  in  con- 
nection with  the  stops  at  stations,  the  entrance  and  exit  of  pas- 
sengers, and  the  general  supervision  of  the  safety  and  comfort 
of  those  under  his  care. 

If,  therefore,  the  company  may  refuse  to  carry  at  all  without 
a  ticket,  it  may  fairly  refuse  under  the  far  less  inconvenient 
alternative  to  the  traveler  of  putting  him  to  the  trouble  of 
going  to  an  office  to  get  his  excess  refunded.  If  the  company 
may  charge  those  failing  to  get  a  ticket  an  additional  price, 
and  keep  it,  certainly  they  may  charge  such  price  and  refund 
it;  and  as  the  regulation  is  not  in  itself  unreasonable  or  op- 
pressive, or  needlessly  inconvenient  to  the  traveler,  its  validity, 
upon  general  principles,  and  on  authority,  would  seem  to  be 
beyond  question. 

These  views  were  conceded  by  the  learned  judge  below,  and 
are  not  seriously  questioned  by  counsel  here.  But  the  decision 
was  based  upon  the  view  that  the  extra  ten  cents  imposed  by 
this  regulation  is  a  part  of  the  fare,  and  makes  it  higher  than 
the  rate  allowed  by  the  act  of  incorporation  of  the  company. 
The  language  of  the  act  is:  "In  the  transportation  of  passen- 
gers, no  charge  shall  be  made  to  exceed  ....  three  and  one 
half  cents  per  mile  for  way  passengers."  As  the  distance  from 
East  Liberty  station  to  the  Union  station  in  Pittsburgh  is  four 
and  one  half  miles,  and  the  regular  fare  fourteen  cents,  it  is 
admitted  that  the  extra  ten  cents  is  in  excess  of  the  charter 
rate,  if  it  is  a  "charge  for  transportation"  within  the  meaning 
of  the  act.  Should  it  be  so  regarded?  "Charge  "  is  a  word  of 
very  general  and  varied  use.  Webster  gives  it  thirteen  dififer- 
ent  meanings,  none  of  which,  however,  expresses  the  exact 
sense  in  which  it  is  used  in  this  charter.  The  great  dictionary 
of  the  Philological  Society,  now  in  course  of  publication,  gives 
it  twenty  separate  principal  definitions,  besides  a  nearly  equal 
number  of  subordinate  variations  of  meaning.  Of  these  defi- 
nitions, one  (10  b)  is,  "The  price  required  or  demanded  for 
service  rendered,  or  (less  usually)  for  goods  supplied";  and 
this  expresses  accurately  the  sense  of  the  word  in  the  present 
case.  The  essence  of  the  meaning  is,  that  it  is  something  re- 
quired, exacted,  or  taken  from  the  traveler  as  compensation  for 
the  service  rendered,  and,  of  course,  something  taken  perma- 
nently,— not  taken  temporarily,  and  returned.  The  purpose  of 
the  restriction  in  the  charter  is  the  regulation  of  the  amount 
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of  fares,  not  of  the  mode  of  collection;  the  protection  of  the 
traveler  from  excessive  demands,  not  interference  with  the 
time,  place,  or  mode  of  payment.  These  are  mere  administra- 
tive details,  which  depend  on  varying  circumstances,  and  are 
therefore  left  to  the  ordinary  course  of  business  management. 
We  fail  to  see  anything  in  the  present  regulation  which  can 
properly  be  treated  as  an  excessive  charge  within  the  prohibi- 
tion of  the  charter. 

Nor  is  there  any  force  in  the  objection  that  this  regulation 
is  unreasonable.  It  is  said  not  to  be  general,  fair,  and  impar- 
tial, because  it  provides  that,  as  to  passengers  getting  on  the 
train  at  stations  where  there  is  no  ticket-oflSce,  etc.,  or  on 
trains  where,  on  account  of  the  excessive  rush  of  business,  it 
is  impossible  to  issue  the  refunding  check,  the  collection  of  the 
excess  shall  be  omitted.  The  objection  overlooks  the  neces- 
sary qualifications  to  the  validity  of  such  a  regulation.  All 
the  cases  are  agreed  that  the  regulation  would  be  unreason- 
able, and  therefore  void,  unless  the  carrier  should  give  the 
passenger  a  convenient  place  and  opportunity  to  buy  his  ticket 
before  entering  the  train.  This  part  of  the  regulation  merely 
puts  in  express  words  a  necessary  exception  which  the  law 
would  otherwise  imply.  So  as  to  the  excessive  rush  of  busi- 
ness. Reasonableness  depends  on  circumstances.  To  collect 
the  extra  amount,  and  issue  return  checks  to  as  many  passen- 
gers as  the  conductor  could  reach  in  time,  and  let  all  others 
go  free  entirely,  would  be  much  more  unreasonable  than  to 
treat  all  alike,  and  dispense  with  the  regulation  for  the  time 
being.  Necessity  modifies  the  application  of  all  rules,  and 
there  is  nothing  unreasonable  in  requiring  the  conductor  to 
exercise  sufficient  foresight  to  see  whether  he  can  perform  the 
prescribed  dnty  in  the  available  time,  and  investing  him  with 
the  discretion  to  omit  it  altogether,  if,  in  his  judgement,  he 
cannot  perform  it  fully. 

No  authorities  precisely  in  point  have  been  found  upon  either 
side.  The  cases  cited  by  the  defendant  in  error  from  Ken- 
tucky and  Ohio  are  widely  distinguishable,  as  they  were 
cases  of  absolute  charge  beyond  the  charter  limit,  without  any 
provision  for  return  of  the  excess  to  the  traveler.  But  on 
well-settled  principles  we  are  of  opinion  that  the  regulation  is 
reasonable  in  itself,  and  not  in  violation  of  the  restriction  in 
the  act  of  incorporation.  The  defendant's  first  point  should 
therefore  have  been  affirmed. 

Judgment  reversed. 
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Ri^iLSOAD  Companies  —  Rkgulations — Fares  and  Tickets. —  Railroad 
companies  as  carriers  of  passengers  may  adopt  and  enforce  reasonable  rales 
with  respect  to  fares  and  tickets:  Pittsburgh  etc.  R'y  Co.  v.  Lyon,  123  Pau  St. 
140;  10  Am.  St.  Rep.  517,  and  note;  such  as  a  regulation  requiring  passen- 
gers  to  procure  tickets  before  taking  passage,  or  in  default  thereof,  to  pay  ad- 
ditional fare:  Poole  v.  Northern  Pac.  R.  R.  Co.,  16  Or.  261;  8  Am.  St.  Rep.  289, 
and  note.  See  also  extended  note  to  Cheney  v.  Boston  etc.  R,  R.  Co.,  45  Am. 
Dec.  192-199. 
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[181  Pennsylvania  State,  466.J 

Eminent  Domain  —  Trespass  —  Damages  — Evidence.  — Where  a  corpora- 
tion has  entered  upon  the  land  of  another,  without  payment  of  damage* 
for  the  land  taken,  or  oJQfer  of  security  therefor,  trespass  will  lie  for  dam- 
ages for  the  breach  of  the  close.  The  subsequent  tender  of  a  bond,  and 
proceedings  for  condemnation  of  the  land,  do  not  divest  the  right  of  ac- 
tion for  the  trespass,  but  the  damages  arising  from  the  appropriation 
must  be  assessed  in  the  condemnation  proceedings.  Hence  evidence  of 
the  market  value  of  the  land  appropriated  is  inadmissible  in  the  action 
of  trespass,  and  if  admitted,  the  error  is  not  cured  by  an  instruction 
that  plaintiff  may  recover  damages  for  the  trespass  only  to  the  time  of 
the  approval  of  the  bond,  without  turning  the  attention  of  the  jury 
away  from  the  incompetent  evidence.  The  only  damages  recoverable  in 
the  action  of  trespass  are  those  sustained  from  the  breach  of  the  close, 
any  deprivation  of  use,  or  other  injury  sustained  prior  to  the  tender  of 
the  bond. 

Trespass  —  Damages.  —  In  an  action  of  trespass  committed  by  defendant's 
employees,  exemplary  damages  cannot  be  recovered,  in  the  absence  of 
proof  of  malice  or  wantonness,  or  culpable  inattention  and  neglect,  oa 
the  part  of  defendant  in  the  conduct  of  his  business. 

Trespass  against  defendant  to  recover  damages  for  the  un- 
lawful laying  of  a  gas-main  through  a  lot  of  land  belonging 
to  plaintiff.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

J.  C.  Doty  and  J.  M.  Kennedy^  for  the  appellant. 

A.  M.  Brown,  for  the  appellee. 

Williams,  J.  The  appellant  is  a  corporation  clothed  with 
the  right  of  eminent  domain.  The  appellee  is  the  owner  of  a 
city  lot  fronting  on  Fifty-first  Street,  in  the  city  of  Pittsburgh. 
In  August,  1887,  the  gas  company  was  engaged  in  the  work 
of  laying  its  gas-main  in  Berlin  Alley  and  Fifty-first  Street, 
under  the  authority  of  a  city  ordinance.  As  the  line  ap- 
proached Fifty-first  Street  it  deflected  westwardly,  and,  leav- 
ing the  alley,  entered  a  small  lot  belonging  to  B.  and  E.  A. 
Darlington,  at  a  point  near  the  line  between  Darlington  and 
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Keil,  followed  close  to  the  line  for  some  distance,  and  when 
within  about  twenty  feet  of  Fifty-first  Street,  crossed  over  on 
Keil's  lot,  and  when  the  line  of  the  street  was  reached,  was 
about  five  feet  over  Keil's  line.  This  the  engineer  in  charge 
of  the  line  testifies  was  done  by  the  mistake  of  the  workmen, 
ar.d  was  not  in  accordance  with  the  plan  of  the  company. 
When  the  mistake  was  discovered,  the  gas  company  tendered 
a  bond  to  Keil,  which  was  subsequently  approved  by  the 
court,  and  then  instituted  proceedings  to  secure  the  con- 
demnation of  the  ground  occupied  by  them,  and  an  assess- 
ment of  the  damages  sustained  by  the  owner.  Pending  these 
proceedings,  this  action  was  brought  in  the  month  of  Novem- 
ber following  the  entry. 

The  entry,  having  been  made  without  payment  of  the  dam- 
ages, or  the  offer  of  security  therefor,  was  unauthorized,  and 
trespass  will  lie  to  recover  for  the  breach  of  the  close.  The 
subsequent  tender  of  a  bond,  and  proceedings  for  the  con- 
demnation of  the  land,  do  not  divest  the  right  of  action  for  the 
trespass,  although  they  transfer  the  adjustment  of  the  dam- 
ages necessarily  consequent  upon  the  entry  under  the  right  of 
eminent  domain  from  the  common-law  action  to  the  statutory 
proceeding.  The  right  to  sue,  however,  vested  at  the  commis- 
sion of  the  trespass:  McClinton  v.  Pittsburg  etc.  R'y  Co.,  66 
Pa.  St.  404;  and  damages  for  the  breach  of  the  close,  and  for 
any  deprivation  of  use,  or  other  injury  sustained  prior  to  the 
tender  of  the  bond,  are  recoverable  in  this  action.  But  for 
the  permanent  injury  by  reason  of  the  appropriation  of  part 
of  Keil's  lot,  and  the  effect  of  such  appropriation  on  the  re- 
mainder, the  damages  are  secured  by  the  bond,  and  will  be 
assessed  in  the  proceeding  instituted  for  that  purpose,  and 
now  pending. 

We  have  not  been  furnished  with  a  copy  of  the  plaintiff's 
declaration  in  this  case,  and  we  do  not  know  for  what  items 
of  injury  he  claimed  a  right  to  recover.  The  claim  actually 
made  on  the  trial  we  can  gather  from  the  evidence  upon 
which  the  jury  were  allowed  to  pass,  and  on  which  their  ver- 
dict rests.  From  this  it  appears  that  no  allegation  was  made 
of  the  destruction  of  buildings,  fences,  trees,  or  herbage;  on 
the  contrary,  the  lot  was  unoccupied  and  uninclosed,  without 
buildings  or  improvements,  and  was  open  to  the  public. 
There  was  therefore  no  proof  of  damage  presented,  except 
that  which  resulted  from  the  mere  breach  of  the  close,  and 
that  which  was  done  by  the  actual  appropriation.     The  evi- 
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dence  all  related  to  the  permanent  injury  done  by  the  entry 
and  appropriation. 

The  plaintiff  made  a  formal  offer,  on  the  trial,  to  prove  by 
witnesses  "what  was  the  market  value  of  that  lot  before  this 
was  done,  and  what  was  its  value  with  that  pipe  in,  in  the 
manner  they  put  it  in."  This  was  objected  to,  as  presenting 
to  the  jury  the  same  injury  and  the  same  measure  of  dam- 
ages which  were  to  be  considered  and  estimated  in  the  pend- 
ing proceeding  for  the  assessment  of  damages  for  the  entry 
and  appropriation  by  the  gas  company.  The  learned  judge 
of  the  court  below  overruled  the  objection,  and  admitted  the 
evidence.  This  was  clearly  wrong.  The  objection  was  well 
taken,  and  the  evidence  should  have  been  excluded.  The 
injury  which  it  showed  the  plaintiff  to  have  sustained  was 
that  to  secure  which  the  bond  had  been  tendered  him,  and  to 
assess  the  amount  of  which  proceedings  had  been  begun  on 
the  petition  of  the  gas  company.  The  value  of  the  land  taken, 
and  the  depreciation  in  the  value  of  that  which  was  left,  by 
rendering  its  occupancy  unsafe,  or  in  any  other  manner,  are 
questions  that  must  come  up  and  be  determined  in  the  pro- 
ceeding to  assess  the  damages;  and  to  permit  the  jury  to  pass 
upon  them  in  this  case  is  to  expose  the  defendant  to  the 
danger  of  having  two  judgments  rendered  against  him  for  one 
cause  of  action. 

It  is  urged  that  this  mistake  was  corrected  by  the  learned 
judge  in  his  charge  to  the  jury,  and  ought  therefore  to  be  dis- 
regarded. He  said,  speaking  of  the  pending  proceeding  to 
assess  damages  done  to  the  plaintiff:  "  He  will  then  get  full 
damages  for  the  entire  injury  to  the  value  of  his  property.  So 
the  plaintiff  is  entitled,  without  any  question,  to  damages  in 
the  amount  you  may  think  this  trespass  cost  him  up  to  the 
31st  of  October.  That  much  he  must  have  under  the  law." 
This  is  a  correct  statement  of  the  law;  and  if  the  incompetent 
evidence  covered  by  the  first  assignment  of  error  had  not  been 
before  the  jury,  it  would  have  been  an  adequate  instruction. 
But  the  incompetent  evidence  was  before  them,  and  there  was 
no  other  proof  of  injury,  except  that  resulting  from  the  mere 
breach  of  an  uninclosed  close.  It  was  not  withdrawn  from 
them,  nor  were  they  cautioned  to  leave  it  out  of  consideration 
in  making  up  the  damages.  They  were  instructed  simply  to 
"give  the  plaintiff  compensation  for  the  trespass  upon  his  rights 
up  to  October  31st,  whatever  you  think  that  is.  All  after  that 
will  be  tried  in  the  other  case,  how  much  this  pipe  has  dam- 
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aged  him,  and  cannot  be  tried  in  this  after  October.  For  the 
injury  up  to  that  time  3'ou  must  give  compensation."  As 
there  was  no  proof  of  other  items  of  damage  done,  and  no  in- 
struction turning  the  attention  of  the  jury  away  from  the 
incompetent  testimony  before  them,  the  jurors  would  naturally 
understand  that  they  were  at  liberty  to  consider  it,  and  from 
it  estimate  the  injury  sustained  by  the  plaintiff.  Their  atten- 
tion should  have  been  drawn  to  the  trespass  and  its  immedi- 
ate consequences,  as  distinguished  from  the  injury  resulting 
from  the  appropriation  of  a  part  of  the  plaintiff's  lot,  and  the 
consequent  depreciation  in  value  of  the  part  not  appropriated. 

The  instruction  on  the  subject  of  exemplary  damages  was 
both  indefinite  and  inadequate.  The  court  presented  this  sub- 
ject to  the  jury  in  this  manner:  "The  learned  counsel  for  de- 
fendant contends  that  this  was  nothing  but  an  ordinary  going 
upon  a  man's  land,  cutting  a  ditch,  and  putting  a  pipe  down, 
without  any  intention  to  do  any  harm,  or  without  doing  more 
than  ordinary  damage;  that  there  was  no  wantonness."  He 
then  stated  the  position  of  the  plaintiff  thus:  "  On  the  other 
hand,  the  learned  counsel  for  plaintiff  contends  that  the  evi- 
dence shows  maliciousness,  grossness;  that  the  outrage  was 
gross;  and  he  puts  it  on  this  ground,  and  it  is  for  you  to  judge." 
But  jurors  ought  to  dispose  of  questions  submitted  to  them 
upon  the  evidence,  and  in  accordance  with  certain  general 
rules  that  should  govern  them  in  its  application.  What  evi- 
dence was  there  in  this  case  to  show  malice  on  the  part  of  this 
gas  company  or  its  officers?  Did  a  mistake  of  the  laborers 
engaged  in  laying  the  pipe  show  malice  on  the  part  of  their 
employer?  Was  the  gas  company  to  be  punished  for  the  tres- 
pass of  its  employees,  committed  without  its  knowledge,  and 
against  its  instructions,  by  imposing  smart-money  on  it?  The 
jury  were  left  with  no  more  definite  information  on  this  sub- 
ject than  they  could  gather  from  the  direction,  "  it  is  for  you 
to  judge."  Unless  there  was  evidence  showing  the  purpose  of 
this  company  to  oppress  or  injure  the  plaintiff  unnecessarily, 
or  at  the  least  showing  culpable  inattention  and  neglect  in  the 
conduct  of  its  affairs,  resulting  in  an  unnecessary  injury  to 
the  plaintiff,  there  was  no  reason  for  imposing  exemplary  dam- 
ages. The  ends  of  justice  are  fully  met,  under  ordinary  cir- 
cumstances, when  the  employer  makes  full  compensation  for 
the  trespass  of  his  employee,  without  subjecting  him  to  punish- 
ment for  his  employee's  malice  or  cruelty. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
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Thb  principal  cask  is  distinguished  from  the  case  of  Oliver  v.  fMsburgh 
etc  R.  R.  Co.,  131  Pa.  St.  408,  ante,  p.  814,  in  which  case  trespass  was  de- 
cided not  maintainable  by  the  land-owner,  inasmuch  as  he  had  consented  to 
the  entry  of  the  railroad  company,  and  acquiesced  in  its  expenditure  of  largo 
sums  of  money  upon  the  land  in  the  construction  of  its  road. 

Eminknt  Domain  —  Tbkspass.  —  Payment  of  damages,  or  security  therefor, 
is  a  condition  precedent  to  taking  land  by  corporations  for  public  nse,  and  if 
they  take  the  land  without  payment  or  security  therefor,  they  are  trespassers: 
McAalay  v.  Western  eU.  R.  R.  Co.,  33  Vt  311;  78  Am.  Deo.  627,  and  note. 

Dahaoes  —  ExKMPLABT  —  INJURIES  TO  Propbrtt.  —  Elxemplary  damages 
are  allowable  for  injuries  to  property  only  when  fraud,  malice,  oppression,  or 
other  aggravating  circumstances  accompany  the  injuries:  Merrillt  r.  Tariff 
Ufg.  Co.t  10  Conn.  384;  27  Am.  Deo.  682,  and  extended  note. 


Rummel  v,  Dilworth,  Porter,  and  Company. 

[131  Pennsylvania  State,  609.] 

Master  and  Servant  —  Risks  Assumed,  and  Right  to  Instructions 
Relating  thereto.  —  A  servant  assumes  the  risks  ordinarily  incident 
to  his  employment  but  he  has  the  right  to  expect  his  employer  to  pro- 
vide machinery,  tools,  and  appliances  reasonably  safe  for  his  use,  and 
he  assumes  no  risks  growing  out  of  their  defective  character,  unless  he 
has  been  fully  advised  that  they  are  defective  and  dangerous,  or  such 
defect  or  danger  is  apparent. 

Master  and  Servant  —  Duty  to  Protect  Youno  Servants.  —  It  is  the 
duty  of  the  master  to  take  notice  of  the  age  and  ability  of  young  servants, 
and  to  use  ordinary  care  to  protect  them  from  risks  which  they  cannot 
properly  appreciate,  and  to  which  they  should  not  be  exposed. 

Master  and  Servant  —  Instructions  as  to  Risks  Question  of  Fact.  —  If 
a  young  servant  employed  in  one  capacity  is  injured  while  performing 
a  different  and  more  dangerous  duty,  which  should  have  been  performed 
by  another  and  older  servant,  it  is  a  question  of  fact  for  the  jury  whether 
the  young  servant  bad  been  sufficiently  warned  and  instructed  as  to  the 
dangerous  employment,  and  whether  the  master  had  done  all  that  was 
reasonably  necessary  to  protect  the  servant. 

Master  and  Servant  —  Risks  Assumed  bt  Servant.  —  A  servant  must 
know  the  dangers  of  his  employment,  by  actual  experience  in  the  employ- 
ment,  or  by  instructions  of  his  master,  before  he  can  be  held  to  have  as- 
sumed them. 

Master  and  Servant  —  Right  op  Servant  to  Protection. — The  scope 
of  duty  within  which  a  servant  is  entitled  to  protection  is  to  be  dehned 
by  what  he  was  employed  to  perform,  and  what,  with  the  knowledge  and 
approval  of  his  master,  he  did  perform,  rather  than  by  the  verbal  desig- 
nation of  his  position  and  employment. 

Case  by  George  Rummel,  Jr.,  by  his  next  friend,  George 
Rummel,  against  defendant,  to  recover  for  personal  injuries. 
Plaintiff,  when  about  seventeen  years  of  age,  went  to  work  as 
a  "  drag-down  "  in  the  mill  of  defendant.  It  was  his  duty  to 
drag  heated  billets  of  iron  from  a  furnace  to  a  train  of  tea 
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pairs  of  continuous  rolls,  by  means  of  which  they  were  con- 
verted into  material  for  spikes.  Two  drag-downs  served  each 
pair  of  rolls,  and  they  were  required  to  move  with  rapidity. 
Between  each  pair  of  rolls  was  a  space  called  a  gate,  consist- 
ing of  two  bars  of  metal  standing  upright  and  fastened  to  the 
floor  by  hinges.  The  bars  were  kept  in  place  by  a  chain, 
tightly  drawn  at  the  top  from  one  to  the  other,  and  they  held 
between  them  small  rollers,  on  which  the  billet  moved  on  its 
passage  from  one  pair  of  rolls  to  another.  Sometimes  a  billet 
would  stick,  by  failing  to  reach  the  rollers  on  the  gate.  It  then 
became  necessary  to  make  an  adjustment,  by  loosing  the  chain 
from  the  top  of  the  bars,  so  that  the  billet  would  be  caught, 
and  carried  on  its  way,  or  removed,  after  which  the  workman 
must  reach  over  the  cog-wheels  which  operated  the  rolls,  and 
with  both  hands  catch  the  bars,  draw  them  together,  and  re- 
place the  chain.  Four  days  after  plaintifiF  had  gone  to  work 
in  the  mill,  a  billet  stuck  at  the  gate  between  the  first  and 
second  pair  of  rolls,  and  in  attempting  to  make  an  adjustment, 
his  leg  was  caught  in  the  cog-wheels,  and  so  crushed  that  it  had 
to  be  amputated.  On  the  part  of  plaintiff,  it  is  claimed  that, 
in  addition  to  his  duty  as  drag-down,  he  was  permitted  and 
accustomed,  with  the  knowledge  and  permission  of  the  roller- 
boss,  both  in  his  absence  and  when  he  was  present,  to  make 
such  adjustments,  and  that  he  had  never  been  warned  of  the 
extreme  danger  in  so  doing.  On  the  part  of  defendant,  it  was 
claimed  that  the  operation  of  the  rolls  was  turned  over  by  de- 
fendant to  men  known  as  roller-bosses,  with  a  force  employed 
by  themselves;  that  defendant  had  nothing  to  do  with  such 
employees  as  plaintiff,  whose  sole  duty  as  drag-down  was  to 
assist  in  taking  the  billet  from  the  furnace  to  the  rolls,  when 
it  became  the  dutjr  of  the  roller-boss  or  his  assistants  to  super- 
intend its  passage  through  the  train  of  rollers;  that  plaintiflf 
had  been  cautioned  not  to  go  in  at  the  gate,  and  make  adjust- 
ments, and  that  he  was  familiar  with  the  danger  at  the  time 
of  the  accident.  Verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. 

John  Dalzell  and  William  R.  Blair,  for  the  appellant. 

A.  M.  Watson,  for  the  appellee. 

No.  90. 
Williams,  J.    This  case  was  first  brought  into  this  court 
Beveral  years  ago  by  the  plaintiff,  against  whom  a  compulsory 
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noDBuit  had  been  entered  in  the  court  below.  The  judgment 
of  nonsuit  was  reversed,  and  the  case  sent  back  for  trial:  Rum- 
mell  V.  Dilworth^  111  Pa.  St.  343.  On  the  next  trial,  a  verdict 
was  rendered  in  favor  of  the  plaintifif.  The  pending  writ  of 
error  was  sued  out  by  the  defendants,  who  complain,  not  that 
the  court  below  failed  to  follow  the  rule  laid  down  by  this 
court,  but  that  the  rule  should  be  reconsidered  and  modified. 
We  were  so  much  impressed  by  the  importance  of  the  subject, 
and  so  desirious  to  correct  any  error  into  which  we  might  have 
fallen,  that  a  reargument  was  ordered  by  this  court  of  its  own 
motion.  That  reargument  has  taken  place,  and  we  have  had 
the  benefit  of  a  clear  and  able  discussion  of  the  questions  on 
which  we  are  asked  to  modify  the  opinion  expressed  when  the 
case  was  here  before. 

These  questions  are  two  in  number:  1.  Was  not  the  danger 
of  injury  from  the  cog-wheels  in  which  the  plaintifi''s  leg  was 
crushed  a  danger  incident  to  his  employment,  the  risk  from 
which  he  assumed  when  he  entered  upon  his  work?  2.  If  the 
first  question  is  not  answered  affirmatively,  then,  was  not  the 
injury  received  in  the  performance  of  an  act  which  it  was  not 
his  duty  to  perform,  and  the  risk  from  which  was  for  that  rea- 
son self-imposed?  We  will  consider  these  questions  in  their 
order. 

The  general  rule  that  a  workman  assumes  the  risks  incident 
to  his  employment  when  he  enters  upon  it  is  well  settled,  but  its 
application  is  subject  to  certain  qualifications.  He  certainly 
has  the  right  to  expect  his  employer  to  provide  machinery, 
tools,  and  appliances  that  are  reasonably  safe  for  his  use,  and 
he  assumes  no  risks  growing  out  of  their  defective  character, 
unless  he  has  been  fully  advised  that  they  are  defective  and 
dangerous.  He  has  the  right  to  suppose  that  his  employer  has 
provided  such  guards  and  means  of  protection  from  injury  in 
the  use  of  the  machinery,  tools,  and  appliances  as  are  usual 
and  reasonably  necessary  for  his  safety;  and  he  cannot  be  held 
to  assume  the  risks  attendant  on  their  absense,  unless  such 
absense  is  apparent,  or  his  attention  has  been  called  to  it.  If 
the  business  is  one  with  which  he  is  not  familiar,  he  has  a 
right  to  expect  that  its  dangers  will  be  pointed  out  to  him,  and 
that  he  will  be  instructed  in  those  things  necessary  for  him  to 
know  in  order  to  his  own  safety.  He  cannot  be  held  to  assume 
the  risk  of  dangers  of  the  existence  of  which  he  has  no  knowl- 
edge. In  the  case  of  young  persons,  it  is  the  duty  of  the  em- 
ployer to  take  notice  of  their  age  and  ability,  and  to  use 
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ordinary  care  to  protect  them  from  risks  which  they  cannot 
properly  appreciate,  and  to  which  they  should  not  be  exposed. 
The  duty  in  such  cases  to  warn  and  instruct  grows  naturally 
out  of  the  ignorance  or  inexperience  of  the  employee,  and  it 
does  not  extend  to  those  who  are  of  mature  years,  and  who  are 
familiar  with  the  employment  and  its  risks. 

In  the  present  case,  Rummel  was  a  lad  of  about  seventeen 
years,  with  very  little  acquaintance  with  the  business  or  its 
dangers.  He  went  into  the  employ  of  the  defendants  on  Tues- 
day. He  left  on  Friday  of  the  same  week  with  a  leg  so  crushed 
that  immediate  amputation  was  necessary.  He  was  employed 
as  a  "drag-down,"  but  was  hurt  while  performing  the  duties  of 
a  "roller,"  in  opening  and  closing  the  gate  between  the  first 
and  second  pairs  of  rollers.  The  cog-wheels  by  which  the 
rollers  were  moved  were  covered  along  the  whole  length  of 
the  train,  except  at  the  point  over  which  Rummel  had  to  reach 
to  open  and  close  the  gate.  If  they  had  been  covered  at  that 
point,  the  accident  could  not  have  happened.  In  view  of  the 
youth  and  want  of  experience  in  the  business  on  the  part  of 
Rummel,  it  was  necessarily  a  question  for  the  jury  whether  his 
employer  had  sufliciently  warned  and  instructed  him  about  the 
dangers  of  the  employment,  and  how  to  avoid  them,  or  had  done 
all  that  was  reasonably  necessary  to  protect  him  from  injury. 
This  is  what  is  meant  by  the  passage  from  the  opinion  of  this 
court,  found  in  Rumviell  v.  Dilworth,  111  Pa.  St.  343,  to  which 
exception  is  taken.  It  was  not  meant  to  assert  that  the  dan- 
gerous character  of  a  piece  of  machinery,  a  bridge,  or  an  effort 
to  cross  a  railroad  track  in  front  of  a  moving  train,  should  be 
determined  by  the  result  of  an  experiment  in  each  case,  but 
that  a  workman  must  know  the  dangers  of  his  employment  by 
actual  experience  in  the  employment,  or  by  the  instructions  of 
his  employer,  before  he  can  be  held  to  have  assumed  them.  In 
other  words,  it  is  not  just  to  the  employee  to  hold  him  to  have 
assumed  dangers  of  which  he  has  no  knowledge  by  experience 
in  the  business,  or  by  the  warning  and  instruction  of  his  em- 
ployer. Such  risks  cannot  be  estimated,  because  they  are  not 
known  to  exist,  or  because  their  real  character  and  extent  can 
only  be  known  by  familiarity  with  the  business,  or  informa- 
tion from  one  who  has  such  familiarity.  The  court  could  not 
declare,  therefore,  as  matter  of  law,  on  the  facts  of  this  case, 
that  the  danger  from  which  Rummel  suffered  was  one  the  risk 
of  which  he  assumed  when  he  accepted  employment  as  a  drag* 
down. 
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Our  second  question  grows  out  of  the  answers  complained  of 
in  the  fifth  and  sixth  assignments  of  error.  As  we  have  already 
had  occasion  to  remark,  Rummel  was  employed  as  a  drag- 
down.  He  was  hurt  while  in  the  discharge  of  the  duties  of  a 
roller,  and  the  court  was  asked  to  say  that  in  attempting  that 
for  which  he  was  not  employed  he  voluntarily  assumed  the 
risk  incident  to  his  unnecessary  undertaking.  If  the  facts 
presented  a  case  such  as  is  thus  assumed,  it  may  be  that  the 
rule  invoked  should  have  been  given  to  the  jury;  but  the 
learned  judge  of  the  court  below  well  said  that  "  the  scope  of 
duty  within  which  a  servant  is  entitled  to  protection  is  to  be 
defined  by  what  he  was  employed  to  perform,  and  what,  with 
the  knowledge  and  approval  of  his  employer,  he  did  perform, 
rather  than  by  the  verbal  designation  of  his  position."  If,  in 
the  absence  of  the  roller,  he  was  permitted  and  expected  to 
open  the  gate  in  case  the  billet  stuck  fast,  he  was  entitled  to 
instruction  and  protection  in  the  same  manner  as  though  he 
had  been  employed  as  a  roller.  Whether  he  was  permitted  and 
expected  to  manage  the  gates  in  the  absence  of  the  roller  was 
a  question  of  fact.  If  the  jury  found  that  he  was,  then  the 
defendants  were  not  entitled  to  the  instruction  asked  for  in 
their  third  point,  and  the  answer  complained  of  was  right. 

On  examination  of  the  whole  case,  we  are  of  opinion  that 
the  judgment  must  be  afiirmed. 

No.  91. 
Williams,  J.    The  judgment  in  this  case  is  affirmed. 

Master  ahd  Servant— Risks  Assumed  by  the  Servant. — As  to  what  riska 
ai'e  and  what  riska  are  not  assumed  by  a  servant  upon  entering  upon  hu 
serrice,  see  Myers  ▼.  Hudson  etc  Co.,  150  Mass.  125;  15  Am.  St.  Rep.  176, 
and  note;  McDonald  v.  Chicago  etc  R'y  Co.,  41  Minn.  439;  16  Am.  St.  Rep. 
711. 

Master  AiTD  Servant  —  Machinery.  — As  to  the  duty  incumbent  upon 
the  master  to  furnish  safe  machinery,  see  McDonald  y.  Chicago  tf^  Ry  Co., 
41  Minn.  439;  16  Am.  St.  Rep.  711,  and  note. 

Master  and  Servant  —  Minor  Employees.  —  As  to  what  risks  htn  taken 
by  minor  employees,  and  the  master's  duty  to  instruct  such  employees,  see 
HolUng  Mill  Co.  r.  Corrigan,  46  Ohio  St.  283;  16  Am.  St.  Rep.  596,  and 
oases  oit«d  in  not*. 
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182  South  Carolina,  14.] 
Conditional  Pardon. — A  pardon  granted  a  party  sentenced  to  two  years* 
imprisonment  after  he  has  served  part  of  his  term,  on  "  condition  that 
he  shall  leave  the  state  within  forty -eight  hours,  never  to  return,"  is  not 
illegal,  and  upon  his  return  six  years  after  having  accepted  the  benefit 
of  the  pardon,  he  may  be  recommitted  to  prison,  to  serve  the  remainder 
of  the  unexpired  term. 

M.  H.  Moore,  for  the  appellant. 

Nelson,  for  the  respondent. 

McIvEB,  J.  In  this  case,  the  appellant,  having  been  con- 
victed of  grand  larceny,  was  sentenced  to  imprisonment  at 
hard  labor  in  the  penitentiary  for  the  term  of  two  years.  After 
suffering  a  portion  of  the  punishment  thus  imposed,  the  appel- 
lant was  pardoned  by  the  governor,  "  upon  condition  that  he 
shall  leave  the  state  within  forty-eight  hours,  never  to  return." 
An  affidavit  having  been  submitted  to  the  court  of  sessions, 
to  the  effect  that  appellant  had  violated  the  condition  of  his 
pardon,  by  returning  to  the  state,  a  rule  was  issued  requir- 
ing him  to  show  cause  why  he  should  not  be  remanded  to 
the  penitentiary  to  serve  out  the  balance  of  the  sentence  which 
had  been  imposed  upon  him.  The  appellant  appeared,  and 
made  return, — 1.  That  he  had  been  pardoned  by  the  gover- 
nor; 2.  That  his  term  of  imprisonment  under  the  sentence  of 
the  court  had  expired.  The  circuit  judge  adjudged  the  return 
insufficient,  and  ordered  that  appellant  be  remanded  to  the 
penitentiary  to  serve  out  the  balance  of  the  sentence  originally 
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imposed  upon  him.  From  this  adjudication  and  order,  de- 
fendant appeals  upon  two  grounds,  as  follows:  "  1.  That  the 
condition  of  the  pardon  granted  the  defendant  by  the  gov- 
ernor of  South  Carolina  on  December  24,  1883,  was  illegal  and 
void,  while  the  pardon  itself  remains  absolute,  and  that  his 
honor  erred  in  holding  otherwise;  2.  That  the  term  of  impris- 
onment to  which  the  defendant  was  sentenced,  in  1883,  has 
expired,  and  that  his  honor  erred  in  holding  otherwise." 

Inasmuch  as  our  constitution,  by  section  11  of  article  3, 
expressly  invests  the  governor  with  power  to  grant  pardons 
after  conviction,  except  in  cases  of  impeachment,  "  in  such 
manner,  on  such  terms,  and  under  such  restrictions  as  he  shall 
think  proper,"  it  will  not  be  necessary  to  look  further  for  his 
authority  to  grant  a  conditional  pardon,  though  it  seems  to  be 
well  settled  that  such  a  pardon  could  be  granted  in  that 
country  from  whence  we  derive  a  large  part  of  our  legal  princi- 
ples: 1  Chitty's  Crim.  Law,  773;  1  Bishop's  Grim.  Law,  6th  ed., 
sec.  914.  These  authorities  show  that  a  pardon  may  be  granted, 
either  upon  a  precedent  or  a  subsequent  condition.  If  the 
former,  then  the  pardon  does  not  take  efifect  until  the  condi- 
tion has  been  performed;  but  if  the  latter,  then  the  pardon 
takes  efifect  at  once,  but  becomes  void  whenever  the  condition 
is  violated,  and  the  oflTender  may  be  again  brought  to  the  bar, 
and  remanded  to  suflfer  his  original  sentence. 

But  while  this  is  conceded,  it  is  contended  that  a  pardon 
granted  upon  a  condition  subsequent  which  is  illegal,  im- 
moral, or  impossible  to  be  performed,  becomes  an  absolute 
pardon,  such  a  condition  being  absolutely  void;  and  the  con- 
tention in  this  case  is,  that  the  condition  upon  which  the  par- 
don here  was  granted  —  to  leave  the  state,  never  to  return  — 
was  illegal,  inasmuch  as  there  is  no  such  punishment  known 
to  our  laws  as  that  of  banishment,  or  transportation  for  life  or 
a  period  of  years.  Inasmuch  as  we  think  it  quite  clear  that 
the  condition  annexed  to  the  pardon  granted  in  this  case  was 
neither  illegal,  immoral,  nor  impossible  to  be  performed,  we 
need  not  consider  what  would  be  the  efifect  of  annexing  such  a 
condition  to  a  pardon.  It  is  not  pretended  that  the  condition 
here  in  question  was  either  immoral  or  impossible  to  be  per- 
formed; and  the  fact  that  our  laws  do  not  prescribe  banish- 
ment from  the  state,  or  transportation  for  life  or  for  a  period  of 
years,  as  the  punishment  for  any  ofifense,  cannot  have  the  efifect 
of  making  the  condition  imposed  in  this  case  illegal.  There  is 
no  law,  so  far  as  we  are  informed,  which  forbids  the  executive 
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from  annexing,  as  a  condition  of  a  pardon  granted  by  him,  a 
provision  that  the  offender  shall  leave  the  state  and  never  re- 
turn; and  in  the  absence  of  any  such  law,  we  do  not  see  how 
the  condition  upon  which  the  pardon  was  granted  in  this  case 
can  be  regarded  as  illegal. 

So  far  from  there  being  any  law  forbidding  the  imposition  of 
Buch  a  condition  as  was  annexed  to  the  pardon  granted  in 
this  case,  we  find  that  its  legality  has  been  frequently  recog- 
nized in  this  state.  In  State  v.  Fuller,  1  McCord,  178,  the  de- 
fendant, who  had  been  convicted  of  a  mere  misdemeanor,  was 
pardoned  upon  condition  that  she  would  leave  the  state  in  the 
course  of  two  weeks;  and  upon  her  failure  to  comply  with 
the  required  condition,  she  was  brought  up  for  sentence,  and 
the  court  held  that  the  pardon  upon  which  she  relied  was 
void  for  want  of  compliance  with  the  condition  upon  which 
it  was  granted.  That  is  a  much  stronger  case  than  this,  for 
there  the  defendant  was  a  married  woman,  and  it  was  con- 
tended that  she  could  not  perform  the  required  condition 
without  the  consent  of  her  husband.  But  the  court  held  that 
the  condition  was  one  that  was  capable  of  performance,  and  a 
failure  to  perform  it  rendered  the  pardon  void.  In  State  v. 
Smithy  1  Bail.  283,  19  Am.  Dec.  679,  the  foregoing  case  was  ex- 
pressly recognized,  and  it  was  there  held  that  the  governor 
may  annex  to  a  pardon  a  condition  that  the  offender  shall 
leave  the  state  and  never  return;  and  if  any  part  of  the  con- 
dition is  violated,  the  pardon  is  forfeited,  and  execution  of  the 
original  sentence  will  be  enforced  by  the  court  of  sessions.  In 
that  case,  the  whole  subject  is  fully  and  most  ably  discussed 
by  that  eminent  judge  the  late  David  Johnson.  Again,  in 
State  V.  Addington,  2  Bail.  516,  23  Am.  Dec.  150,  the  same 
doctrine  was  held,  upon  the  authority  of  State  v.  Smith,  1 
Bail.  283,  19  Am.  Dec.  679,  which  was  expressly  recognized 
and  aflBrmed.  And  again,  in  State  v.  Chancellor,  1  Strob. 
347,  47  Am.  Dec.  557,  the  same  rule  was  laid  down.  In  view 
of  these  repeated  and  direct  adjudications  in  this  state,  we  do 
not  think  that  the  question  can  any  longer  be  regarded  as  open 
for  discussion. 

As  to  the  second  ground  of  appeal,  we  think  the  authorities 
above  cited  show  that  it  cannot  be  sustained.  While  it  is 
quite  true  that  the  term  of  two  years'  imprisonment,  to  which 
the  defendant  had  been  sentenced  in  1883,  has  long  since  ex- 
pired, yet  it  is  equally  true  that  the  defendant  has  not  yet  suf- 
fered imprisonment  for  that  length  of  time;  and  as  the  pardon 
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which  he  pleads  has  been  adjudged  insufficient  to  relieve  him 
from  suffering  the  whole  punishment  originally  imposed  upon 
him,  it  follows,  necessarily,  that  he  is  still  liable  to  be  required 
to  complete  the  term  of  imprisonment  originally  imposed,  just 
as  if  he  had  escaped  during  that  term.  And  such  is  the  clear 
result  of  the  authorities,  both  English  and  American. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir^ 
cuit  court  be  affirmed.  

Criminal  Law  —  Conditional  Pardons. — For  a  discussion  of  the  law 
relative  to  conditional  pardons  and  the  rights  arising  thereunder,  see  note  to 
State  V.  Mclntire,  59  Am.  Dec.  576-578.  A  prisoner  pardoned  on  condition 
of  leaving  the  state,  by  returning  ia  remitted  to  his  original  sentence:  State 
V.  Chancellor,  1  Strob.  347;  47  Am.  Dec.  657,  and  note  559,  560.  But  in 
People  V.  Moore,  62  Mich.  497,  the  court  held  otherwise,  laying  down  the 
rule  that  a  pardoned  criminal  charged  with  having  violated  the  conditions 
of  his  pardon  must  be  arrested  and  tried  in  the  same  way  as  are  other 
charged  aa  violators  of  the  law. 
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[32  South  Carolina,  72.] 

Estate  nr  Trust  —  Termination  of  —  Operation  or  Statdtk  or  Usbs.— 
Where  an  estate  is  conveyed  to  one  for  the  use  of  or  in  trust  for  another, 
and  no  duty  is  imposed  upon  the  trustee  for  the  proper  performance  of 
which  it  is  necessary  that  the  legal  estate  should  remain  in  him,  it  will 
pass  at  once  to  the  cestui  que  trust  by  operation  of  the  statute  of  uses. 
If  there  is  anything  remaining  for  the  trustee  to  do  which  renders  it 
necessary  that  he  should  retain  the  legal  title  in  order  to  fully  perform 
the  duty  imposed  by  the  trust,  then  the  statute  will  not  execute  the  use, 
and  the  legal  estate  will  remain  in  the  trustee. 

EsTATB  IN  Trust  —  Termination  of  —  Operation  of  Statute  of  Uses  — 
Deed  to  Defeat  Contingent  Remainders.  —  Where  an  estate  is  con- 
veyed in  trust  for  the  sole  use  of  a  married  woman  during  the  lives  of 
herself  and  husband,  and  if  she  survives,  then  for  the  use  of  herself  and 
her  children  then  living  so  long  as  she  remains  the  widow  of  such  hus- 
band, and  upon  her  remarriage  or  death,  to  be  divided  between  her 
aurviving  children  and  the  issue  of  such  as  were  dead,  the  trust  is  termi- 
nated by  the  death  of  the  husband,  and  thereupon  the  statute  executes 
the  use  in  the  surviving  widow  and  children,  and  their  joint  deed  of 
feofifment  with  livery  of  seisin  will  defeat  the  contingent  remainders, 
and  vest  a  good  title  in  the  grantee. 

Life  Estate.  —  Estate  Given  during  Widowhood  vesta  a  life  estate  de- 
terminable upon  remarriage. 

Croft  and  ChafeCy  0.  C.  Jordan,  and  John  R,  Cloy^  for  the 
appellants. 

Henderson  Brothers,  for  the  respondents. 
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McIvKR,  J.  The  plaintiffs  brought  this  action  to  recover 
possession  of  an  undivided  interest  in  a  tract  of  land  now  in 
possession  of  defendants.  The  facts  out  of  which  the  contro- 
versy arises  are  not  disputed,  and  may  be  stated  substan- 
tially as  follows:  On  the  16th  of  January,  1843,  one  Charles 
Holley,  conveyed  the  land  now  in  question,  together  with 
other  property,  to  certain  trustees,  in  trust  for  the  sole  and 
separate  use  of  Catharine  Holley,  the  wife  of  Wade  Holley, 
"  for  and  during  the  joint  lives  of  her,  the  said  Catharine  Hol- 
ley, and  her  husband,  the  said  Wade  Holley;  and  in  the  event 
that  she,  the  said  Catharine  Holley,  should  survive  her  said 
husband.  Wade  Holley,  then  the  said  ....  trustees  are  to 
hold  all  said  property,  real  and  personal,  and  the  increase  as 
aforesaid,  to  and  for  the  use,  benefit,  and  behoof  of  her,  the 
said  Catharine,  and  such  children  as  she  may  then  have  living 
by  the  said  Wade  Holley,  for,  during,  and  so  long  as  she  shall 
live,  or  remain  a  widow  of  the  said  Wade  Holley;  and  upon 
her  death  or  intermarriage,  whichever  event  shall  first  occur, 
then,  and  in  that  case,  all  of  said  estate  and  property  and 
increase  aforesaid  are  to  be  equally  divided,  share  and  share 
alike,  between  and  among  such  children  as  she,  the  said 
Catharine,  shall  then  have  and  leave  living  by  the  said 
Wade  Holley,  and  the  issue  of  such  child  or  children  as  may 
be  then  deceased,"  the  division  to  he  per  stirpes,  and  not  per 
capita. 

Wade  Holley  predeceased  his  wife,  Catharine,  and  after  his 
death,  to  wit,  on  the  7th  of  March,  1871,  she,  with  her  sons 
C.  P.  Holley,  G.  W.  Holley,  and  Lucius  A.  Holley,  together 
with  the  daughter,  Cornelia  C.  Snelling,  and  Cornelius  S. 
Snelling,  the  husband  of  the  daughter,  made  a  deed  of  feoff- 
ment, with  livery  of  seisin,  for  the  land  in  controversy,  to 
another  son,  Christopher  C.  Holley,  who  conveyed  the  same 
to  Walker,  and  he  in  turn  conveyed  to  the  defendant  Carrie 
V,  Lamar,  the  other  defendant,  Pinckney,  being  her  tenant. 
About  the  same  time,  other  deeds  of  feoffment,  with  livery  of 
seisin,  were  made  to  the  other  children  of  Catharine  Holley  for 
portions  of  the  tract  of  land  embraced  in  the  trust  deed,  prob- 
ably for  the  purpose  of  thus  making  partition  of  the  tract 
"amongst  the  parties  who,  it  was  supposed,  would  be  entitled 
thereto.  After  these  deeds  of  feoffment  were  made,  and  before 
the  death  of  Catharine  Holley,  the  said  Cornelia  C.  Snelling 
departed  this  life,  leaving  as  her  only  issue  the  plaintiffs 
herein,  and  upon  the  death  of  Catharine  Holley  they  have 
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brought  this  action,  claiming  as  remaindermen  under  the 
trust  deed. 

The  circuit  judge  held  that  while  the  legal  estate  remained 
in  the  trustees  during  the  joint  lives  of  Wade  Holley  and  his 
wife,  Catharine,  in  order  to  preserve  the  separate  estate  of  the 
wife,  yet  upon  the  death  of  the  husband  there  was  no  longer 
any  necessity  for  the  legal  estate  to  remain  in  the  trustees,  as 
they  no  longer  had  any  duty  to  perform  which  rendered  it 
necessary  for  them  to  retain  the  legal  estate,  and  therefore 
that  the  same,  by  the  operation  of  the  statute  of  uses,  passed 
to  Catharine  Holley  and  her  children  then  living,  who  thus 
became  vested  with  a  legal  estate  for  the  life  of  Catharine  in 
the  property  in  dispute,  and  their  deed  of  feoffment  with 
livery  of  seisin  defeated  the  rights  of  the  contingent  remain- 
dermen. He  therefore  rendered  judgment  that  the  complaint 
be  dismissed. 

From  this  judgment  plaintiffs  appeal  upon  the  several 
grounds  set  out  in  the  record,  which  need  not  be  repeated  here, 
as  the  only  legal  question  really  presented  is,  whether  his 
honor  erred  in  holding  that  upon  the  death  of  Wade  Holley 
the  legal  estate  passed  from  the  trustees  to  Catharine  Holley 
and  her  children  then  living  by  the  operation  of  the  statute 
of  uses;  and  this  is  the  only  question  which  has  been  argued 
here.  It  is  true  that  the  first  ground  of  appeal  imputes  error 
to  the  circuit  judge  in  stating  that  the  land  in  controversy 
was  conveyed  by  deed  of  feoffment,  with  livery  of  seisin,  to 
Cornelia  C.  Snelling,  and  that  from  her,  through  successive 
conveyances,  the  same  came  to  the  defendant  Carrie  V.  La- 
mar; whereas  in  fact  the  land  was  conveyed  to  Christopher 
C.  Holley,  as  has  hereinbefore  been  stated. 

But  this  is  manifestly  a  mere  inadvertence,  possibly  a 
clerical  error,  and  is  wholly  immaterial. 

It  is  well  settled  that  where  an  estate  in  real  property  is 
conveyed  to  one  for  the  use  of  or  in  trust  for  another,  and  no 
duty  is  imposed  upon  the  trustee  for  the  proper  performance 
of  which  it  is  necessary  that  the  legal  estate  should  remain  in 
the  trustee,  such  estate,  by  the  operation  of  the  statute  of 
uses,  will  pass  at  once  to  the  cestui  que  trust,  or  person  for 
whose  use  the  estate  is  conveyed;  but  when  there  is  anything 
for  the  trustee  to  do  which  renders  it  necessary  that  he  should 
retain  the  legal  title  in  order  fully  to  perform  the  duties  im- 
posed upon  him  by  the  instrument  creating  the  trust,  then  the 
statute  will  not  execute  the  use,  as  it  is  termed,  and  the  legal 
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estate  will  remain  in  the  trustee.  These  principles  have  been 
BO  often  determined  that  it  cannot  now  be  necessary  to  do 
more  than  refer  to  some  of  the  cases  in  which  they  have  been 
settled:  Ramsay  v.  Marsh,  2  McCord,  252;  13  Am.  Dec.  717; 
Faber  v.  Police,  10  S.  C.  376;  Bristow  v.  McCall,  16  S.  C.  545; 
Howard  v.  Henderson,  18  S.  C.  184;  Ayer  v.  Ritter,  29  S.  C. 
135.  So  that  the  practical  inquiry  in  this  case  is,  whether  any 
duty  was  imposed  upon  the  trustees  by  the  trust  deed  above 
mentioned,  after  the  death  of  Wade  Holley,  the  proper  per- 
formance of  which  rendered  it  necessary  that  the  legal  estate 
should  remain  in  them. 

Turning  to  the  deed,  we  find  that  in  the  event  Catharine 
Holley  survived  her  husband,  as  she  did,  then  "  such  trustees 
are  to  hold  all  said  property,  real  and  personal,  and  the  in- 
crease as  aforesaid,  to  and  for  the  use,  benefit,  and  behoof  of 
her,  the  said  Catharine,  and  such  children  as  she  may  then 
have  living  by  the  said  Wade  Holley,  for,  during,  and  so  long  as 
she  shall  live  or  remain  a  widow  of  the  said  Wade  Holley;  and 
upon  her  death  or  intermarriage,  whichever  event  shall  first 
occur,  then,  and  in  that  case,  all  of  said  estate  and  property 
and  increase  aforesaid  are  to  be  equally  divided,  share  and 
share  alike,  between  and  among  such  children  as  she,  the  said 
Catharine,  shall  then  have  and  leave  living  by  the  said  Wade 
Holley,"  the  issue  of  any  deceased  child  to  represent  his, 
her,  or  their  parent  in  such  division.  It  is  quite  manifest  that 
no  duties  are  imposed  upon  the  trustees,  nor  any  discretion 
vested  in  them,  which  rendered  it  necessary  that  the  legal 
estate  should  remain  in  them,  and  hence,  under  the  rule  above 
stated,  the  legal  estate  passed  to  the  beneficiaries.  They  were 
not  required  to  receive  the  rents  and  profits  of  the  property, 
and  pay  them  over  to  the  beneficiaries,  nor  were  they  required 
to  divide  the  property  when  the  time  for  division  arrived,  and 
they  were  not  directed  to  convey  the  estate,  or  the  share  therein, 
to  the  persons  intended  to  be  benefited  thereby.  So  far  as  we 
can  discover,  the  trustees  were  not  invested  with  any  discretion, 
nor  clothed  with  any  powers  whatever;  they  were  simply  to 
hold  the  propert}'  until  the  time  for  division  arrived. 

The  fact  that  the  estate  of  Catharine  Holley  was  limited  to 
her  widowhood  cannot  afiect  the  question.  Such  a  limitation 
did  not  render  it  necessary  that  the  legal  estate  should  remain 
in  the  trustees,  in  order  to  preserve  the  succeeding  trusts;  for, 
by  the  terms  of  the  deed,  immediately  upon  the  marriage  of 
Catharine,  her  interest  would  at  once  have  terminated,  and  the 
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estate  would  have  passed  directly  to  the  remaindermen,  without 
any  act  on  the  part  of  the  trustees,  just  as  it  would  if  her  in- 
terest had  terminated  by  her  death. 

The  legal  estate  having  thus  passed  to  Catharine  Holley  and 
her  then  living  children,  their  deed  of  feofifment  with  livery  of 
seisin  defeated  the  contingent  remainders,  and  vested  in  their 
grantee,  under  whom  the  defendant  Carrie  V.  Lamar  claims 
a  valid  title:  Faber  v.  Police,  10  S.  C.  376;  McElwee  v.  Wheeler^ 
10  S.  C.  392. 

It  is  contended,  however,  that  in  order  to  enable  a  tenant  in 
possession  to  bar  contingent  remainders  by  a  deed  of  feofifment, 
with  livery  of  seisin,  such  tenant  must  be  seised  of  a  freehold 
estate,  and  that  Catharine  Holley  could  not  be  seised  of  such 
an  estate,  as  her  interest  under  the  deed  was  not  a  life  estate 
absolute,  but  only  on  condition  that  she  remained  the  widow 
of  Wade  Holley.  But,  as  is  said  in  4  Kent's  Com.  126,  "If 
an  estate  be  given  to  a  woman  dum  sola  or  durante  viduitate, 
....  the  grantee  takes  an  estate  for  life,  but  one  that  is  de- 
terminable upon  the  happening  of  the  event  on  which  the  con- 
tingency depends." 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Contingent  Remaindebs,  how  Barked,  Defeated,  or  Conveyed. —  As  a 
contingent  remainder  depends  upon  a  particular  estate  to  support  it  until  the 
happening  of  the  condition  upon  which  it  vests,  it  resulted  at  common  law 
that  if  the  particular  estate  was  defeated  or  destroyed  in  any  manner  before 
the  happening  of  the  contingency,  the  remainder  was  defeated  or  barred.  In 
early  times,  in  England,  various  means  were  resorted  to  to  defeat  the  particu- 
lar estate,  and  thus  extinguish  the  contingent  remainder  before  it  vested;  for 
example,  if  the  tenant  for  life,  with  a  contingent  remainder  expectant  upon 
his  estate,  made  a  feoffment  with  livery  of  seisin,  the  remainder  was  de« 
stroyed,  the  reuoa  in  this  case  being  that  as  the  feoflFment  conveyed  a  fee, 
the  attempt  of  the  tenant  to  convey  a  larger  estate  than  he  possessed  simply 
resulted  in  his  losing  his  estate  and  conveying  nothing  to  his  feofifee.  The 
particular  estate  thus  being  effectually  destroyed,  the  contingent  remainder 
depending  upon  it  was  also  defeated.  So  if  the  life  tenant  suffered  a  fine  or 
common  recovery  of  his  estate,  this  extinguished  the  contingent  remainder 
dependent  thereon:  Archei-'s  Case,  1  Coke,  66;  Chudleigh's  Case,  1  Coke,  137  b; 
Davies  v.  Oatacre,  5  Bing.  N.  C.  609;  Penhey  v.  Harrell,  2  Freem.  213;  Parker 
V.  Carter,  4  Hare,  409.  A  surrender  by  the  tenant  for  life  of  his  estate  op- 
erated to  destroy  the  contingent  remainder:  Thompson  v.  Leach,  2  Salk.  427. 
A  merger  of  the  particular  estate  will,  in  some  cases,  exterminate  the  contin- 
gent remainder.  Thus  if  the  particular  tenant  surrenders  to  the  reversioner 
or  ultimate  remainderman  in  fee,  or  if  he  acquires  the  reversion  without  a 
vested  intervening  estate,  the  intervening  contingent  remainder  will  be  de- 
feated: Penhey  v.  Harrell,  2  Freem.  213;  Archer  s  Case,  1  Coke,  66  b.  Whera 
the  particular  estate  and  the  contingent  remainder  are  created  by  devise,  and 
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the  particular  tenant  subsequently  acquires  the  reversion  by  purchase  or  by 
descent  froni  the  heir  of  the  testator,  a  merger  results,  and  the  contingent  re- 
mainder is  defeated:  Crump  v.  Norwood,  7  Taunt.  362;  Edgerton  v.  Maasey, 
3  Com.  B.,  N.  S.,  338;  Pliinkett  v.  Holmes,  I  Lev.  11;  Purefoy  v.  Rogers,  2  Saund.. 
386;  Doe  v.  Scudmore,  2  Bos.  &  P.  294.  Or  if  the  particular  estate  is  upon  con- 
dition, and  before  the  remainder  has  vested  the  condition  is  broken,  and  entry 
ia  made  by  the  reversioner  for  the  breach,  the  particular  estate  is  defeated  by 
forfeiture,  and  the  contingent  remainder  altso  extinguished:  Cogan  v.  Cogan, 
Cro.  Eliz.  360;  Sheffield  v.  Orrery,  3  Ait.  282. 

The  technical  rules  of  the  common  law  have,  to  a  very  limited  extent,  been 
applied  to  cases  in  the  United  States.  Thus  the  one  last  above  stated  was 
applied  in  Williams  v.  Angell,  7  R.  I.  Ii5,  where  the  court  decided  that  the 
liability  of  the  life  estate  to  forfeiture  for  the  non-payment  of  an  annuity 
charged  upon  it,  though  the  liability  exists  before  the  birth  of  issue  of  the 
life  tenant,  does  not  destroy  the  life  estate  so  as  to  cause  the  remainder  to 
issue  to  fail  for  want  of  an  estate  of  freehold  to  support  it;  but  in  order  to 
destroy  the  life  estate,  there  must  be  an  entry  for  condition  broken,  or  claim 
by  the  heirs,  for  the  purpose  of  avoiding  it.  In  Pennsylvania,  it  has  been 
determined  that  the  tenant  for  life  may  destroy  the  contingent  remainder  by 
forfeiting  his  estate  by  means  of  suffering  a  fine  or  common  recovery:  Lyle  v. 
Eichards,  9  Serg.  &  R.  322;  Dunwoodie  v.  Reed,  3  Serg.  &  R.  434;  Abbott  v. 
Jenkins,  10  Serg.  &  R.  296.  In  South  Carolina,  as  is  shown  by  the  principal 
case,  a  contingent  remainder  held  under  a  devise  may  be  defeated  by  a  feoff- 
ment with  livery  of  seisin  from  the  tenant  for  life:  McElvoee  v.  Wheeler,  10 
S.  0.  392;  Faber  v.  Police,  10  S.  C.  376;  Redfern  v.  Middleton,  1  Rice,  459. 
The  same  rule  seems  to  prevail  in  New  Hampshire  (Dennett  v.  Dennett,  40 
N.  H.  498),  where  it  it  is  said  that  fine  or  feoffment  will  have  this  effect.  In 
such  case,  a  release  of  the  right  of  entry  from  the  heir  of  the  testator  in  con- 
nection with  the  feoffment  conveys  a  perfect  title  to  the  feoffee:  Redfern  v. 
Middleton,  1  Rice,  459;  Faber  v.  Police,  10  S.  C.  376. 

If  the  conveyance  by  the  tenant  for  life  is  by  any  form  deriving  its  validity 
from  the  statute  of  uses,  it  does  not  destroy  the  contingent  remainder  depend- 
ent apon  it.  It  passes  only  what  the  tenant  may  lawfillly  convey:  Dennett  v. 
Dennett,  40  N.  H.  498,  following  the  common-law  rule,  as  laid  down  in  Smith 
V.  Clyfford,  1  Term  Rep.  744,  that  a  bargain  and  sale  or  lease  and  release  by 
the  tenant  for  life  will  not  destroy  the  contingent  remainders  dependent  on 
the  particular  estate,  because  such  conveyances  only  transfer  what  the  party 
seised  may  lawfully  convey,  and  therefore  do  not  divest  nor  destroy  the  par- 
ticular estate. 

Though  formerly  the  rule  prevailed  that  a  contingent  remainderman  could 
not  alienate  his  remainder,  because  it  was  rather  a  possibility  than  an  estate, 
it  ia  now  well  settled,  even  in  those  states  where  the  common-law  rule  still  pre- 
vails, that  where  the  contingency  upon  which  the  remainder  is  to  vest  is  not 
in  respect  to  the  person,  but  the  event,  where  the  person  is  ascertained  who 
is  to  take  if  the  event  happens,  he  may  grant  or  devise  the  remainder,  and 
the  grantee  or  devisee  will  come  into  the  title  of  the  remainderman  with  his 
chance  of  having  the  estate:  Putnam  v.  Story,  132  Mass.  205;  Wlupple  v. 
Fairchild,  139  Mass.  263;  Hennessy  v.  Patterson,  85  N.  Y.  91;  Kenyan  v.  See, 
94  N.  Y.  563;  Roundtree  v.  Rouyidtree,  26  S.  C.  450.  If,  however,  the  contin- 
gency is  in  the  person  who  is  to  take,  as  where  the  remainder  is  limited  to 
the  heirs  of  one  now  alive,  the  remainderman  has  no  interest  which  he  can 
transmit  either  by  deed  or  devise:  Putnam  v.  Story,  132  Mass.  205;  WldppU 
V.  Fairchild,  139  Mass.  263;  Roundtree  v.  Roundt/ree,  26  S.  C.  450.     In  the 
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case  first  given,  where  the  individual  to  take  is  certafn,  his  interest  will  pass 
to  his  assignee  in  bankruptcy  or  insolvency:  Belcher  v.  Burnett,  126  Mass.  230; 
Minot  T.  Tappan,  122  Mass.  535;  and  equity  will  apply  such  interest  to  the 
payment  of  the  remainderman's  debts  by  selling  it:  Daniels  v.  Eldredge,  125 
Mass.  356. 

A  deed  of  a  contingent  remainder,  if  made  with  covenants,  and  for  an  ade- 
quate consideration,  will  be  supported  in  equity  as  an  executory  contract 
for  a  deed  when  the  estate  becomes  vested,  and  such  interest  in  the  contract 
may  be  devised  by  the  person  who  owns  it,  so  as  to  vest  in  his  heirs:  Bailey 
V.  Hoppin,  12  R.  L  560.  At  common  law,  however,  before  the  contingency 
happened,  the  remainder  could  not  be  conveyed,  except  by  way  of  estoppel, 
since  it  was  considered  that  the  remainder  was  not  an  estate,  but  a  mere 
chance  of  having  one.  Thus  if  the  remainderman,  during  the  continuance 
of  the  particular  estate,  seeks  to  convey  his  interest  by  quitclaim  deed,  ha 
will  not  be  estopped  from  claiming  the  remainder  when  the  contingency 
happens;  still,  if  he  makes  a  deed  during  the  existence  of  the  particular  es- 
tate, purporting  to  convey  his  contingent  interest,  and  in  the  deed  covenants 
against  all  claims  made  by  or  under  him,  he  will  be  estopped  by  his  covenant 
to  claim  the  land  at  the  termination  of  the  particular  estate,  and  the  estoppel 
will  operate  to  convey  the  remainder  to  his  grantee:  Robertson  v.  Wilson,  38 
N.  H.  48. 

"It  was  to  guard  against  the  possibility  of  any  tortious  acts  on  the  part 
of  the  tenant  of  the  particular  estate  defeating  the  contingent  remainder 
dependent  upon  it  that  the  scheme  of  'trustees  to  preserve  contingent 
remainders  '  was  devised.  The  effect  of  this  was,  to  have  Home  one  with  a 
vested  remainder  competent  at  any  moment  to  take  and  hold  the  particular 
estate  for  the  balance  of  the  term  of  its  original  limitation,  if  the  first  tenant 
thereof  were  to  defeat  his  own  estate  by  forfeiture  or  other  act,  or  if  his 
estate  and  the  inheritance  were  to  merge  so  as  otherwise  to  destroy  it ":  2 
Washburn  on  Real  Property,  5th  ed.,  639,  In  speaking  of  the  operation  of 
this  method  of  preserving  the  contingent  remainder,  Mr.  Tiedeman  says: 
"It  was  by  interposing  between  the  particular  estate  and  the  contingent 
remainder  a  vested  remainder  in  trustees,  as  it  was  called,  '  to  preserve  the 
contingent  remainders. '  For  example,  the  limitations  would  be  to  A  for  life, 
remainder  during  the  life  of  A  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  heirs  of  B.  If  by  any  act  of  his,  A's  estate  is  defeated, 
whether  it  be  by  disseisin,  merger,  feoffment,  or  the  breach  of  a  condition 
attached  to  his  estate,  the  vested  remainder  to  the  trustees  will  take  effect 
in  possession;  and  since  their  estate  is  a  trust,  they  cannot  in  any  way  defeat 
it.  It  continues  to  exist,  under  all  circumstances,  until  the  natural  period 
of  its  limitations  has  expired  ":  Tiedeman  on  Real  Property,  sec.  424.  Under 
this  method  of  preserving  the  contingent  remainders,  trustees  to  support 
them  joining  with  the  tenant  for  life  in  destroying  them  are  guilty  of  a 
breach  of  trust,  and  the  purchaser  with  notice  of  the  trust  is  liable  to  make 
good  the  estate:  Oorges  v.  Pye,  7  Brown  Pari.  C.  221;  Mansell  v.  Mansell,  2 
P.  Wms.  678.  This  is  especially  the  case  if  the  remainderman  has  not  attained 
the  age  of  twenty-one  years:  Moody  v.  Walters,  16  Ves.  283.  Still,  if  he 
has  attained  that  age,  the  trustee  may  join  him  in  a  common  recovery  to 
defeat  the  contingent  remainder,  and  this  will  not  constitute  a  breach  of 
trust  nor  furnish  ground  for  the  refusal  of  specific  performance:  Biscoe  v. 
Perkins,  1  Ves.  &  B.  485;  Moody  v.  Walters,  16  Ves.  283.  Where  the  tenant 
for  life,  under  a  will  with  remainder  in  tail,  is  also  made  a  trustee  to  pre. 
serve  contingent  remainders  over,  he  is  not  guilty  of  a  breach  of  trust  by 
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joining  with  the  remainderman  in  tail  to  destroy  remainders  over:  Osbrey  v. 
Burg,  1  Ball  &  B.  58.  Where  the  trustee  joins  with  the  cestui  que  trust  in  a 
conveyance  to  bar  the  entail,  it  is  no  breach  of  trust;  for  it  is  no  more  than 
be  may  be  compelled  to  do,  though  the  trustee  himself  might  have  barred 
such  entail  without  his  joining,  and  that  not  only  by  fine  or  recovery,  but 
also  by  feoffment,  bargain  and  sale,  devise,  or  surrender:  Ooodrick  v.  Brown, 
1  Cas.  Ch.  49;  Digby  v.  Langioorth,  1  Cas.  Ch.  65;  Washbomv.  Downs,  1  Cas. 
Ch.  213;  Jforth  v.  Champenoood,  2  Gas.  Ch.  64-78.  Where  a  settlement  was 
made  by  a  third  person  to  the  use  of  a  husband  for  ninety-nine  years,  re> 
mainder  to  trustees  during  his  life,  remainder  to  the  wife  for  life,  remainder 
to  the  first  son  of  the  marriage,  remainder  to  the  heirs  of  the  body  of  the 
hnsband,  with  other  remote  remainders  over,  there  was  no  issue  of  the  mar- 
riage, and  the  court  refused  to  punish  the  trustees  for  joining  in  a  convey* 
ance  to  cut  off  the  remainders  at  the  suit  of  a  remote  remainderman:  Tipping 
v.  Piggot,  Gilb.  Ex.  34. 

The  rules  of  the  common  law,  and  those  which  arose  under  trusts  to  pre- 
serve contingent  remainders  by  which  the  latter  might  be  barred  and  defeated, 
are  now  rendered  obsolete  in  England  by  the  passage  of  the  statute  8  and  9 
Victoria,  chapter  106,  sections  6-8,  under  which,  when  it  is  ascertained  who  is 
to  take  as  contingent  remainderman,  he  may  convey  his  interest  by  deed;  and 
also  providing  that  the  particular  estate  upon  which  the  contingent  remain- 
ders depend  shall  not  be  destroyed  or  terminated  by  the  act  of  the  particular 
tenant  so  as  to  bar  the  remainder.  The  only  way  in  which  the  psirticular 
estate  can  be  determined  is  by  the  expiration  of  the  period  of  natural  limita- 
tion. The  wording  of  this  act,  passed  in  1845.  is,  substantially,  that  a  contin- 
gent remainder  existing  or  created  before  its  passage  shall  be  deemed  capable 
of  taking  effect,  notwithstanding  the  determination  by  forfeiture,  surrender, 
or  merger  of  any  preceding  estate  of  freehold,  in  the  same  manner  in  all  re- 
spects as  if  such  determination  had  not  happened:  Quoted  in  Harris  v.  Mc- 
Elroy,  45  Pa.  St.  221.  The  same  rules  now  prevail  in  nearly  all  of  the  states 
of  the  American  Union  under  statutes  of  similar  import  enacted  to  prevent 
the  defeat  of  the  contingent  remainder  before  the  happening  of  the  contin- 
gency upon  which  the  vesting  of  the  remainder  is  made  to  depend  by  aliena- 
tion or  other  act  of  the  particular  tenant.  Among  those  states  having  statutes 
to  prevent  the  defeat  of  the  contingent  remainder  by  alienation  or  act  of  the 
owner  of  the  precedent  estate,  and  also  to  prevent  its  defeat  by  preventing 
the  destruction  of  the  particular  estate  by  disseisin,  forfeiture,  surrender,  or 
merger,  may  be  mentioned  Kentucky,  Maine,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  New  York,  Texas,  Virginia,  and  Wiscon- 
sin: 2  Washburn  on  Real  Property,  5th  ed.,  639,  640,  643  et  seq.;  Tiedeman 
on  Real  Property,  sec.  422,  note,  sec.  424. 

The  same  rule  now  prevails  in  Pennsylvania.  In  Harris  v.  McElroy,  45 
Pa.  St.  216,  the  facts  were,  that  a  married  woman  joined  her  husband  in  con- 
veying her  real  estate  by  deed  to  a  trustee  in  trust  for  her  use  during  life;  at 
her  death,  in  trust  for  her  husband  during  life;  and  upon  the  death  of  the 
survivor,  for  the  use  and  benefit  such  of  her  children  as  should  be  then  living, 
and  the  issue  of  those  deceased,  their  heirs  and  assigns,  in  equal  shares,  aa 
tenants  in  common;  and  in  case  of  her  death  without  leaving  any  child  or 
children,  then  in  trust  for  her  right  heirs.  The  court  determined  that  she  took 
a  life  estate  only,  that  her  children  took  a  contingent  interest  capable  of  sale, 
assignment,  or  devise,  and  that  upon  the  purchase  of  her  husband's  interest 
she  could  not  compel  a  conveyance  of  the  fee  to  her  from  the  trustee  so  as  to 
enable  her  to  destroy  the  contingent  remainders.     In  Kentucky,  Michigan, 
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Minnesota,  New  York,  and  Wisconsin,  statntes  prevail  which  make  contin- 
gent remainders  descendible,  devisable,  and  alienable  in  the  same  manner  as 
estates  in  possession:  2  Washburn  on  Real  Property,  5th  ed.,  645.  The  New 
York  statute  has  been  construed  to  this  effect:  Miller  v.  Emans,  19  N.  Y.  384; 
Moore  v.  Littel,  41  N.  Y.  66;  MoU  v.  Acierman,  92  N.  Y.  539-549;  Ham  v. 
Van  Orden,  84  N.  Y.  257;  Dodge  v.  Stevens,  105  N.  Y.  588.  The  Kentucky 
statute  has  been  so  construed  in  Fall  City  Real  Estate  Asa'n  v.  Vankirk,  8 
Bnsh,  549.  In  Maine  and  Massachusetts,  tinder  the  statute,  when  a  contingent 
remainder  is  so  granted  or  limited  to  a  person  that  in  case  of  his  death  befor* 
the  happening  of  the  contingency  the  estate  would  descend  to  his  heira  in 
/ee-aimple,  such  person  may  before  the  vesting  of  the  remainder  sell,  assign, 
or  devise  it  subject  to  the  contingency;  and  in  New  Jersey  the  contingent 
remainderman  may  devise,  convey,  assign,  or  charge  by  deed  liis  expectancy, 
except  such  as  he  may  have  as  heir  of  a  living  person,  or  any  interest  he  may 
acquire  by  deed  thereafter  executed,  or  under  the  will  of  a  living  person:  2 
Washburn  on  Real  Property,  5th  ed.,  645. 


Harmon  v,  Columbia  and  Greenville  E.  K.  Co. 

[82  South  Carolina,  127.J 

Witnesses  —  Compbtenct  ok  Non- experts  to  Reply  to  Expsrt  Testi- 
UONT.  —  Where,  in  an  action  against  a  railroad  company  to  recover  for 
the  killing  of  cattle  on  the  track,  the  inquiry  become  material  as  to 
within  what  distance  the  train  could  be  stopped,  and  experts  testify  on 
that  point,  non-experta  who  propose,  in  reply,  to  speak  from  their  own 
observation  and  experience  on  the  same  subject  are  competent  witnesses, 
and  their  testimony  should  go  to  the  jury. 

Railroads  —  Liability  for  Killing  Stock. — Contributory  Nboliqenck 
on  the  part  of  plaintiff  cannot  be  inferred  from  the  fact  that  his  stock 
was  killed  by  a  railroad  train  in  his  inclosed  pasture,  through  which  th« 
railroad  ran. 

Andrew  Crawford,  for  the  appellant. 

John  C.  Haskell,  for  the  respondent. 

McIvEB,  J.  This  was  an  action  to  recover  damages  for  cer- 
tain cattle  belonging  to  plaintiff,  alleged  to  have  been  killed 
by  the  negligence  of  the  defendant  company  in  running  their 
trains.  The  appeal  imputes  error  to  the  circuit  judge  in  rul- 
ing out  certain  testimony  offered  by  plaintiff,  or  rather  in  in- 
structing the  jury  that  it  had  nothing  to  do  with  the  case,  and 
in  charging  the  jury  as  to  the  doctrine  of  contributory  negli- 
gence. 

It  seems  that  the  line  of  defendant's  road  ran  through  the 
land  of  plaintiff,  and  that  after  the  railroad  was  constructed 
and  in  operation,  the  plaintiff,  or  one  under  whom  he  claimed, 
had  inclosed  with  a  fence  a  large  territory  for  a  pasture  for 
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cattle,  which  embraced  the  line  of  defendant's  road  where  it 
passed  through  plaintiflPs  land.  The  cattle  in  question,  or  at 
least  some  of  them,  were  killed  in  this  pasture  by  defendant's 
trains,  as  it  was  alleged,  and  one  of  the  questions  in  the  case 
was,  whether  the  cattle  could  have  been  seen  on  the  track  at 
a  suflScient  distance  to  enable  the  engineer  to  stop  his  train. 
This,  of  course,  involved  the  inquiry  within  what  distance  the 
trains  could  be  stopped.  The  defendant  offered  the  testimony 
of  several  railroad  engineers,  who  were  called  experts,  as  to 
this  point.  In  reply,  plaintiff  proposed  to  offer  testimony  of 
two  witnesses  who  did  not  claim  to  be  experts,  but  who  pro- 
posed to  speak,  from  their  own  observation  and  experience,  as 
to  the  distance  within  which  a  train  could  be  stopped,  and 
their  testimony,  being  objected  to  because  they  were  not  ex- 
perts, was  at  first  ruled  to  be  incompetent,  but  was  subse- 
quently received,  the  circuit  judge  saying  that  he  would 
instruct  the  jury  that  it  had  nothing  to  do  with  the  case. 

If  this  testimony  was  competent,  there  was  not  only  error, 
in  the  first  instance,  in  ruling  it  out,  but  also  error  in  instruct- 
ing the  jury  that  it  had  nothing  to  do  with  the  case.  For  if  it 
was  competent,  it  was  for  the  jury,  and  not  for  the  judge,  to  say 
what  effect  it  should  have  on  the  case.  We  do  not  see  why 
the  evidence  was  not  competent.  While  it  is  true  that  these  wit- 
nesses may  not  have  been  experts  in  the  strict  sense  of  that 
term,  and  not  therefore  entitled  to  give  a  mere  opinion,  yet 
where  a  witness  whe  is  not  an  expert  states  the  facts  upon  which 
he  bases  h's  opinion,  the  rule  does  not  preclude  him  from  stating 
his  opinion,  provided  the  fact  which  he  states  shows  his  opin- 
ion to  be  correct:  Seiblea  v.  BlacJcwell,  1  McMull.  56.  But  as 
we  understand  it,  the  witnesses  in  question  were  not  called  for 
the  purpose  of  expressing  an  opinion  as  to  the  distance  within 
which  the  trains  might  be  stopped,  but  simply  to  state  facts 
which  they  had  observed  in  relation  to  the  stopping  of  trains; 
and  this,  it  seems  to  us,  they  clearly  had  the  right  to  do,  leav- 
ing it  to  the  jury  to  say  what  effect  such  testimony  might  have. 

As  to  the  matter  of  contributory  negligence,  the  jury  were 
charged  as  follows:  "  There  is  a  principle  in  this  law  which  is 
called  contributory  negligence,  and  if  the  party  complaining 
is  himself  negligent,  why,  the  corporation  is  not  liable.  The 
proof,  as  I  remember,  which  is  altogether  for  you,  was,  that 
this  pasture  was  made  on  this  railroad  line  after  the  railroad 
was  built;  and  therefore  the  question  arises.  If  a  land-holder 
puts  his  pasture  on  either  side  of  the  line  of  road,  and  his 
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stock  is  killed,  does  he  not  contribute  to  the  injury  of  which  he 
complains?  That  is  a  question  which  will  present  itself  to  you 
in  coming  to  your  conclusion."  This,  as  it  seems  to  us,  was  a 
plain  intimation,  if  not  an  invitation,  to  the  jury,  to  find  that 
the  plaintiff  had  been  guilty  of  contributory  negligence  from 
the  simple  fact  that  the  line  of  defendant's  railroad,  after  it 
was  built,  had  been  inclosed  by  plaintifif's  pasture  fence.  Such 
we  do  not  understand  to  be  the  law.  On  the  contrary,  as  we 
said  in  Simkins  v.  Columbia  etc.  R.  R.  Co.,  20  S.  C.  263,  there 
is  "notl)ing  unlawful  in  the  act  of  the  plaintiff  in  permitting 
his  stock  to  roam  at  large  in  his  inclosed  pasture,  upon  his 
own  land,  through  which  defendant  only  had  the  right  of 
way  ";  and  if  so,  we  do  not  see  how  it  would  be  possible  for  the 
jury  to  be  allowed,  much  less  to  be  invited,  to  infer,  from  the 
simple  fact  that  the  stock  of  a  plaintiff  had  been  killed  by  a 
railroad  train  in  his  own  inclosed  pasture,  through  which  the 
railroad  ran,  that  such  plaintiff  had  been  guilty  of  contribu- 
tory negligence.  While  it  is  quite  true  that  the  question 
whether  a  plaintiff  has  been  guilty  of  contributory  negligence 
is  a  question  of  fact  for  the  jury,  yet  where  they  are  instructed 
that  they  may  infer  such  negligence  from  a  fact  which,  stand- 
ing alone,  does  not  legally  warrant  such  inference,  there  is 
error  of  law. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  a  new  trial.       

Wn'NESSES  —  Expert  Testimony. —  An  engineer  is  competent  to  testify  as 
to  the  possibility  of  stopping  a  train  within  a  certain  distance;  but  a  person 
who  has  had  no  experience  respecting  the  stopping  of  trains  cannot  testify  aa 
to  how  long  it  will  take  to  stop  one:  Bellefontaine  etc.  R.  R.  Co.  v.  Bailey,  11 
Ohio  St.  333;  Manhattan  etc.  R.  R.  Co.  v.  Stewart,  30  Kan.  226;  these  cases  being 
cited  in  a  note  to  Hammond  v.  Woodman,  66  Am.  Dec.  243. 

Railroads  —  Killing  Stock. —  A  railroad  neglecting  to  fence  its  road  is 
liable  to  the  owner  of  adjoining  lands  for  injury  to  his  cattle  on  the  track, 
although  he  turned  them  out  to  graze,  knowing  of  the  neglect:  Cressey  v. 
NortAem  &  R.  Co.,  59  N.  H.  664;  47  Am.  Rep.  227. 
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Seignious  v.  Patb, 

[82  8O0TH  Carolina,  184.] 

IfoRTOAOES  —  Mortoaqek's  Right  TO  Rbnts  AND  PROFITS. —  Where  a 
mortgagor,  after  couditioa  broken,  makes  an  assignment  of  the  mort* 
gaged  premises  for  the  benefit  of  creditors,  subject  to  existing  liens,  the 
mortgagee  in  his  action  to  foreclose  is  not  entitled  to  have  a  receiver  ap- 
pointed pendente  lite  to  collect  the  rents  and  profits,  to  be  applied  to  the 
payment  of  the  mortgage  debt,  merely  because  of  the  insolvency  of  the 
mortgagor  and  the  iusufQciency  of  the  premises  to  pay  such  debt. 

MoBTOAGES  —  Effect  of  Assignment  as  to  Rents  and  Proftts. — An 
assignment  of  the  mortgaged  premises  by  an  insolvent  mortgagor,  made 
before  foreclosure,  and  while  the  rents  and  profits  belong  to  him,  carries 
with  it  the  right  in  the  assignee  to  receive  and  apply  the  same  as  pro- 
vided for  in  the  assignment,  although  the  mortgaged  premises  are  insufi* 
oient  to  satisfy  the  mortgage  debt. 

Boyd  and  Brown,  for  the  appellant. 
Ward  and  Woods,  for  the  respondents. 

Simpson,  C.  J.  The  defendant  Levi  S.  Pate,  being  indebted  to 
the  plaintiff,  appellant,  or  being  about  to  become  indebted,  for 
advances  and  supplies  to  a  large  amount,  executed  a  mortgage 
covering  certain  lands  situated  in  Darlington  and  Chesterfield 
counties  to  secure  the  same.  Some  time  after  the  execution  of 
said  mortgage,  and  after  default  in  the  payment  of  indebted- 
ness thus  secured,  Pate  made  a  general  assignment  of  his 
property,  both  real  and  personal,  "  for  the  benefit  of  creditors 
subject,  however,  to  such  mortgages  and  encumbrances  as  at 
that  time  lawfully  existed  thereon,"  the  said  mortgage  of  the 
plaintiff  then  having  a  legal  lien  on  the  said  premises.  Under 
this  state  of  facts,  the  plaintiff  instituted  the  action  below  to 
foreclose  his  mortgage,  and  in  his  complaint  he  alleged  that 
the  mortgaged  premises  were  wholly  insufficient  to  pay  the 
mortgage  debt,  and  further,  that  the  defendant  Pate,  who  was 
personally  liable  therefor,  was  wholly  insolvent;  and  in  addi- 
tion to  praying  foreclosure  of  the  mortgage,  he  prayed  the 
appointment  of  a  receiver  of  the  rents  and  profits  of  the  said 
mortgaged  premises,  to  be  applied  to  his  demand ;  and  after 
answers  were  put  in,  he  gave  notice  that  upon  the  record  and 
certain  affidavits  he  would  move,  before  the  presiding  judge  at 
Darlington,  for  an  order  appointing  said  receiver  of  said  rents 
and  profits  of  said  premises,  as  set  forth  in  the  complaint. 

This  motion  was  accordingly  made  before  his  honor  Judge 
Norton  at  the  time  and  place  mentioned,  who  refused  it,  in  a 
brief  order,  of  which  the  following  is  a  copy,  to  wit:  "  The  mo- 
tion here  was  to  appoint  a  receiver  of  rents  and  profits  of  real 
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estate  under  suit  for  foreclosure  in  this  action,  which  the  de- 
fendant Pate  had  included  in  a  general  assignment  to  the 
defendant  McKee  for  the  benefit  of  all  creditors  of  the  former, 
the  assignment  reserving  the  rights  of  any  creditors  having  lien 
thereon.  The  plaintiff  has  an  ordinary  mortgage  upon  said 
real  estate,  and  contends  that  he  has  a  prior  equity  to  have 
the  rents  applied  to  his  mortgage  deed  in  proportion  to  the 
rights  conveyed  to  the  defendant  McKee  by  the  assignment 
for  the  benefit  of  all  the  creditors  of  Pate.  I  think  the  assign- 
ment conveyed  the  lands  along  with  the  rents  and  profits, 
subject  to  the  lien  of  the  plaintiff's  mortgage  in  the  land  it- 
self, to  be  enforced  by  a  lien  under  judgment  of  foreclosure, 
and  the  assignee  consequently  takes  the  rents  up  to  that  time 
for  the  purposes  of  the  trust  created  by  the  assignment.  It  is 
therefore,  without  consideration  of  the  other  grounds  argued, 
ordered  that  the  motion  be  dismissed,  with  ten  dollars  costs." 

The  plaintiff  appealed,  raising  substantially  but  one  ques- 
tion in  his  exceptions,  to  wit,  that  his  honor  erred  in  holding 
that  the  assignment  by  Pate,  before  the  action  for  foreclosure, 
deprived  plaintiff  of  the  right  to  have  a  receiver  appointed  of 
the  rents  and  profits  of  the  land;  and  the  defendants  gave  no- 
tice that  they  would  sustain  the  judgment  of  the  circuit  judge, 
on  the  ground  that  there  being  no  stipulation  in  the  mortgage 
pledging  the  rents  and  profits,  that  the  mortgagee  had  no  right 
thereto  until  foreclosure. 

It  will  be  observed  that  the  demand  for  the  appointment  of 
a  receiver  of  the  rents  and  profits  is  based  upon  the  allegations 
in  the  complaint,  that  the  mortgaged  premises  were  wholly 
insufiicient  to  pay  the  mortgage  debt,  and  the  insolvency  of  the 
defendant  Pate.  It  will  be  further  noticed  that  the  object  of 
having  the  receiver  appointed  was,  not  to  preserve  the  mort- 
gaged premises  from  waste  and  destruction,  etc.,  but  to  have 
the  rents  and  profits  thereof  applied  to  the  payment  of  plain- 
tiff's debt,  in  addition  to  the  proceeds  of  said  premises  upon 
foreclosure  sale.  This  question  brings  up  for  consideration  and 
adjudication  the  legal  rights  of  mortgagor  and  mortgagee  in 
the  property  mortgaged  before  foreclosure.  We  suppose  it  is 
well  settled  and  well  understood  by  the  profession — so  well 
that  it  is  wholly  unnecessary  to  refer  to  the  decided  cases — 
that  in  this  state,  since  the  act  of  1791,  unlike  a  common-law 
mortgage,  the  mortgagor  remains  the  owner  of  the  land, 
and  that  the  mortgagee  is  the  owner  of  the  debt,  the  effect  of 
the  mortgage  being  nothing  more  than  to  pledge  the  land  for 
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the  payment  of  the  debt,  and  to  give  the  creditor  a  lien  thereon 
to  secure  said  payment.  Such  being  the  well-established  char- 
acter and  legal  eflfect  of  a  mortgage  in  this  state,  under  the 
act  of  1791,  so  long  as  the  mortgagor  remains  in  possession,  it 
would  seem  to  follow,  logically  and  necessarily,  that  in  the 
absence  of  any  pledge  by  the  mortgagor  in  the  mortgage  of 
the  rents  and  profits,  that  they  would  legally  belong  to  the  mort- 
gagor, with  no  claim  whatever  thereon  by  the  mortgagee  in 
advance  of  a  foreclosure,  previous  to  which  the  mortgagor 
would  have  the  right  to  dispose  of  said  rents  as  he  chose. 
Otherwise  the  court  would  make  the  contract  for  the  parties, 
instead  of  the  parties  themselves,  if  it  assumed  to  turn  over 
said  rents  and  profits  to  the  mortgagee,  in  the  absence  of  any 
stipulation  to  that  end,  or  of  any  pledge  thereof. 

It  is  said,  however,  that  there  is  an  equity  in  favor  of  the 
creditor  to  have  the  rents  and  profits  sequestrated  for  his  bene- 
fit, when  it  appears  that  the  mortgaged  property  is  insufficient 
to  pay  the  debt,  and  the  mortgagor  is  insolvent,  and  that  this 
equity  springs  into  existence  at  the  time  of  the  execution  of 
the  mortgage,  and  runs  with  it,  to  be  enforced  whenever  it  be- 
comes necessary,  with  priority  over  any  subsequent  assign- 
ment or  disposition  of  said  rents  by  the  mortgagor;  and  Coote 
and  Jones  on  mortgages  are  referred  to  as  sustaining  this 
position.  We  find  in  Coote  on  Mortgages  (c.  3,  p.  332)  the 
following:  "That  although  the  mortgagor  remains  in  equity 
the  actual  owner  of  the  land  until  foreclosure,  entitling  him, 
while  in  possession,  to  the  receipt  of  the  rents  and  profits  with- 
out account,  yet  equity,  regarding  the  land,  with  all  its  pro- 
duce, as  a  security  for  the  mortgage  debt,  will  restrict  the  right 
of  ownership  within  those  bounds  which  may  not  operate  to 
the  detriment  or  injury  of  the  mortgagee." 

This  much  is  quoted  in  appellant's  argument,  and  it  is 
urged  that  this  principle  would  authorize  the  sequestration  of 
the  rents  and  profits  here;  but  Mr.  Coote,  in  the  next  para- 
graph, states  how  and  where  it  would  operate.  He  says: 
"  On  this  principle,  equity  will  interfere  to  prevent  waste  by 
the  mortgagor,  and  for  that  purpose  grant  an  injunction  on 
bill  filed  by  the  mortgagee.  But  the  mortgagee  is  not,  as  a 
matter  of  course,  entitled  to  an  injunction  to  prevent  the  fell- 
ing of  timber  by  the  mortgagor.  The  court  must  first  be  sat- 
isfied that  the  security  is  insufficient."  Mr.  Jones,  however, 
does  lay  down  the  proposition  that  the  prevailing  rule  in  those 
states  in  which  the  legal  title  is  regarded  as  being  in  the 
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mortgagor  until  foreclosure  is,  that  a  receiver  will  be  ap- 
pointed upon  application  of  a  mortgagee  after  default,  etc., 
whenever  sufBcient  equitable  grounds  appear,  which,  in  gen- 
eral, are,  insuflBciency  of  the  property  and  insolvency  of  the 
debtor:  Jones  on  Mortgages,  sec.  1517.  There  is  nothing  said 
in  this  section,  however,  as  to  the  application  of  the  rents  and 
profits.  But  in  section  1516  he  further  says  a  receiver  of  rents 
and  profits  may  be  appointed  pendente  lite,  when  the  mort- 
gage is  insufficient,  and  the  party  liable  is  personally  insol- 
vent, or  where  it  is  provided  by  the  deed  that  the  mortgagee 
shall  have  the  rents  and  profits  after  default,  —  saying  "  that 
the  right  to  have  a  receiver  of  the  rents  and  profits  appointed 
pending  the  litigation  depends  upon  the  general  principle  of 
equity  that  the  purpose  of  such  an  appointment  is  to  preserve 
the  property  so  that  it  may  be  appropriated  to  satisfy  the  de- 
cree of  the  court.  A  mortgagee,  to  be  entitled  to  a  receiver, 
must  show  that  it  is  necessary  to  interfere  with  the  possession 
of  the  mortgagor  on  account  of  the  inadequacy  of  the  security 
and  the  insolvency  of  the  mortgagor.  If  the  mortgagor  is  do- 
ing no  injury  or  waste  to  the  property,  and  is  threatening  none, 
etc.,  a  receiver  will  not  be  appointed.  This  relief  is  given  with 
great  caution,  and  only  when  the  mortgagee  has  no  other  ade- 
quate remedy." 

No  case  from  our  own  reports  has  been  referred  to  in  which 
the  broad  equity  doctrine  claimed  by  appellant  has  been 
recognized;  and  without  determining  now  whether  or  not  it 
exists  as  a  general  principle,  as  contended  for,  we  think  it 
could  have  no  application  where,  as  in  this  case,  the  mort- 
gagor had  already  assigned  the  mortgaged  property  for  the 
benefit  of  creditors,  subject  to  the  lien  of  the  mortgage.  This 
assignment,  made  before  the  suit  for  foreclosure,  and  while  all 
rents  and  profits  belonged  to  the  mortgagor  until  foreclosure, 
carried  with  it  the  right  in  the  assignee  to  receive  and  apply 
the  same  as  provided  for  in  the  assignment. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed.       

Mortgages  —  Right  of  Mortgages  to  Rents  and  Profits.  — A  mort- 
gagor suffered  to  remain  in  possession  of  mortgaged  premises  is  not  account- 
able for  rents  and  profits:  Hamson  v.  Wyse,  24  Conn.  1;  63  Am.  Dec.  151; 
Childs  V.  Hard,  32  W.  Va.  66.  Wherefore  if  a  suit  is  pending  to  foreclose 
a  mortgage  by  the  mortgagee,  the  mortgagor  will  continue  to  take  the  rents 
and  profits  during  the  continuance  of  the  suit,  unless  the  court,  by  its  au- 
thority, appoint  a  receiver  to  take  possession  of  the  property:  CMlda  v.  Hurd, 
32  W.  Va.  67. 

AM.  St.  Kbp.,  Vou  XVIL — 64 
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MOYER    V.    DrUMMOND. 

rS2  South  Cakolima,  165.] 

Homesteads — Head  of  Family.  — It  is  not  necessary  that  the  relation  of 
husband  and  wife,  or  of  parent  and  child,  should  exist,  in  order  to  con- 
stitute a  family  having  a  head,  within  the  meaning  of  the  homestead  law. 
The  exemption  extends  to  one  who  has  residing  with  him  those  so  con- 
nected with  him  by  blood,  or  ties  of  residence  and  association,  as  to  be- 
come part  of  his  household,  and  who  have  no  residence  but  that  which 
they  enjoy  under  his  favor,  and  whom  he  is  under  a  legal  or  moral  duty 
to  support. 

Homesteads  —  Head  of  Family.  — A  brother  who  resides  with  his  sister  in 
her  house,  the  rental  value  of  which  is  insufficient  to  snpport  her,  and 
who  supports  her  and  manages  the  household,  is  the  head  of  a  family, 
and  entitled  to  the  chattel  exemption  allowed  by  the  homestead  law. 

Homesteads  —  Interest  in  Partnership  Exempt.  —  A  partner  is  entitled 
to  the  chattel  exemption  allowed  by  the  homestead  law  in  partnership 
assets,  as  against  his  individual  creditors. 

Bomar  and  Simpson,  for  the  appellant. 

R.  K.  Carson,  for  the  respondent. 

McIvER,  J.  This  was  a  proceeding  to  subject  the  interest 
of  defendant  in  a  certain  partnership,  of  which  he  was  a  mem- 
ber, to  the  payment  of  a  debt  due  by  him  to  the  plaintiflF, 
under  proceedings  supplementary  to  an  execution.  Defendant 
claimed  that  his  interest  in  said  partnership  did  not  amount 
to  the  sum  of  five  hundred  dollars,  and  was  therefore  exempt 
under  the  homestead  laws  of  the  state.  The  circuit  judge 
held  that  the  defendant  was  not  entitled  to  the  exemption 
claimed,  for  two  reasons:  1.  Because  he  was  not  the  head  of 
a  family;  2.  Because  the  homestead  exemption  "is  not  allow- 
able in  partnership  property."  From  this  judgment  defendant 
appeals,  imputing  error  to  the  circuit  judge  in  both  of  said 
rulings. 

The  question  whether  one  is  the  "  head  of  a  family,"  in  the 
sense  of  that  phrase  as  used  in  the  homestead  law,  is  a  ques- 
tion of  law,  to  be  determined  from  a  consideration  of  the  facts 
in  a  given  case.  The  question  is,  What  is  the  legal  conclusion 
to  be  drawn  from  the  facts  presented?  To  determine  this  ques- 
tion, it  is  necessary  to  consider  first  what  is  meant  by  the 
phrase  "head  of  a  family,"  as  used  in  the  homestead  law, 
and  then  to  inquire  whether  the  facts  in  a  given  case  bring 
the  applicant  within  the  true  meaning  of  that  phrase.  The 
accepted  definition  of  the  word  "  family,"  as  given  by  lexi- 
cographers, and  approved  in  many  cases,  seems  to  be,  "The 
collective  body  of  persons  who  live  in  one  house,  under  one 
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head  or  manager."  The  number  of  persons  thus  living  to- 
gether is  not  at  all  important,  except  that  there  must  be  more 
than  one,  as  it  is  quite  certain  that  two  persons  may  constitute 
a  family;  e.  g.,  husband  and  wife,  father  and  child. 

It  is  also  well  settled  that  it  is  not  necessary  that  the  rela- 
tion of  husband  and  wife,  nor  that  of  parent  and  child,  should 
exist,  in  order  to  constitute  a  family:  Bradley  v.  RodelspergeVf 
3  S.  C.  226;  Garaty  v.  Du  Bose,  5  S.  C.  493;  Moore  v.  Parker, 
13  S.  C.  486;  Rollings  v.  Evans,  23  S.  C.  316.  But  where  these 
relations  are  absent,  we  have  no  case  in  this  state,  so  far  as  we 
are  informed,  which  decides  distinctly  what  other  relations 
existing  between  persons  living  together  will  be  sufficient  to 
constitute  a  family;  but  as  was  said  by  Simpson,  C.  J.,  in 
Rollings  v.  Evans,  23  S.  C.  316,  the  term  "  family  "  is  not  to  be 
taken  in  a  restricted  sense,  but  "  in  its  ordinary  sense,  which 
includes  persons  living  in  one  house,  and  under  one  head  or 
manager";  and  as  was  said  by  Moses,  C.  J.,  in  Garaty  v.  Du 
Bose,  5  S.  C.  493,  "  The  exemption  was  intended,  not  alone  as 
the  benefit  to  the  head  of  the  family,  but  to  those  whose  rela- 
tions to  the  head  demand,  on  the  one  hand,  support  and  pro- 
tection, and  on  the  other,  require  a  contribution,  by  the  aid  of 
their  labor,  to  the  maintenance  and  conduct  of  the  general 
establishment  to  which  they  belong It  would  not  fol- 
low that  although  the  head  of  a  family  miglit  not  be  a 
parent,  the  one  substituted  as  the  head  would  lose  the  favor  of 
the  provision;  for  it  would  extend  to  one  having  under  his  roof 
those  so  connected  with  him  by  ties  of  residence  and  associa- 
tion as  to  become  part  and  parcel  of  his  household,  changing 
their  domicile  with  him,  and  having  no  residence  but  that 
which  they  enjoy  under  his  favor." 

We  do  not  think  that  the  former  chief  justice,  in  using  the 
words  "  his  roof"  meant  to  imply,  as  is  urged  by  counsel  for 
respondent,  that  one  of  the  conditions  necessary  was,  that  the 
person  claiming  to  be  the  head  of  a  family  should  be  the  owner 
of  the  house  in  which  the  collective  body  of  persons  alleged 
to  constitute  the  family  resided;  for  as  matter  of  fact  it  is 
well  known  that  many  person  who  are  undisputed  heads  of 
families  reside  in  houses  which  they  do  not  own,  but  which 
are  owned  by  their  wives.  Nor  do  we  think  that  it  is  neces- 
sary that  there  should  be  any  legal  obligation  on  the  part  of 
one  claiming  to  be  the  head  of  a  family  to  support  the  mem- 
bers thereof;  but  a  moral  duty,  arising  from  ties  of  blood,  or, 
possibly,  other  similar  relations,  will  be  sufficient.    As  is  said 
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in  7  American  and  English  Encyclopaedia  of  Law,  page  804, 
note  2,  "  the  test  of  a  legal  duty  has  been  rarely  applied, 
and,  unquestionably,  a  moral  duty  to  support  the  members  of  a 
family  is  sufficient  to  constitute  one  its  head";  citing  Thomp- 
son on  Homesteads,  sec.  45.  Accordingly,  we  find  that  it 
has  been  held  in  Arnold  v.  Waltz,  53  Iowa,  706,  36  Am.  Rep. 
248,  that  an  unmarried  woman  keeping  house,  and  there  bring- 
ing up  two  children  of  her  deceased  sister,  is  the  head  of  a 
family,  though  she  has  taken  no  steps  to  adopt  said  children, 
under  the  statute  of  that  state;  in  Wade  v.  Jones,  20  Mo.  75, 
61  Am.  Dec.  584,  that  a  brother  living  with  his  widowed  sister 
and  her  four  small  children,  and  providing  for  them,  is  the 
head  of  a  family;  in  Bailey  v.  Cumings,  16  Nat.  Bank.  Reg. 
382,  that  a  bachelor  who  supports  a  widowed  sister,  who  keeps 
house  for  him,  may  be  the  head  of  a  family. 

We  are  inclined  to  agree  with  what  is  said  by  Anderson,  J., 
in  Calhoun  v.  Williams,  32  Gratt.  18,  34  Am.  Rep.  759:  "The 
whole  theory  and  policy  of  the  homestead  (law)  is  founded 
upon  the  principle  that  there  is  a  natural  and  moral  obliga- 
tion on  the  head  of  a  family  to  provide  for  the  support  of  his 
wife  and  children,  and  other  persons  dependent  on  him,  to- 
wards whom  he  stands  almost  in  loco  parentis,  which  is,  if  not 

paramount,  equal  to  his  obligation  to  pay  his  debts The 

family  may  consist  of  a  wife  and  children,  or  of  other  persons 
who  may  stand  in  a  state  of  dependence  in  the  family  relation; 
or  it  may  consist  of  persons  standing  in  either  of  these  rela- 
tions, whether  the  father  or  mother,  or  a  brother  or  a  sister,  or 
other  relation,  is  the  head;  but  they  must  be  persons  who  are 
dependent,  in  some  measure,  on  the  head  for  support,  and  who 
have  an  interest  in  his  holding  his  property,  and  would  be 
prejudiced  by  its  seizure  and  sale  under  execution  or  other 
process,  and  who  would  be  benefited  by  its  exemption." 

Testing  this  case  by  these  principles,  we  think  it  clear  that 
the  defendant  must  be  regarded  as  the  head  of  a  family,  and, 
as  such,  entitled  to  the  exemption  claimed.  The  undisputed 
testimony  of  the  defendant  is:  "My  sister  and  myself  live  to- 
gether as  one  family;  have  so  lived  for  eight  years;  she  is 
sickly;  she  has  nothing  now  but  the  house  and  lot;  she  has  no 
other  close  relatives  except  myself;  I  support  my  sister,  and 
run  the  establishment;  have  one  servant  hired;  my  sister  ia 
dependent  upon  me  for  a  support,  and  I  support  her  as  a  part 
of  my  family."  Another  witness  says:  "  Drummond  and  his 
sister  live  together;  he  'supports  her.'"     It  seems  to  us  clear 
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that  this  testimony  is  quite  suflScient  to  show  that  these  two 
persons,  bearing  the  close  relation  of  brother  and  sister,  live 
together  as  one  family;  that  she  is  dependent  upon  him  for  a 
support,  which  he  provides  for,  and  that  he,  as  the  head  of  the 
household,  manages  and  controls,  hires  the  necessary  servants, 
and  provides  for  the  table,  etc.,  she,  doubtless,  keeping  house 
for  him,  though  that  fact  is  not  explicitly  stated.  It  is  true 
that  the  sister  owns  the  house  in  which  they  live;  but  this 
manifestly  would  not  afford  this  invalid  female  the  barest  sup- 
port; for  the  testimony  is,  that  it  would  not  rent  for  more  than 
twenty-five  dollars  a  year,  and  she  is  therefore  clearly  depend- 
ent upon  her  brother  for  the  means  of  living. 

The  only  other  inquiry  is,  whether  there  was  error  in  hold- 
ing that  a  homestead  exemption  is  not  allowable  in  partner- 
ship property.  We  see  nothing  in  the  constitution  or  statutes 
which  limits  this  exemption  to  personal  property  held  in  any 
particular  manner.  On  the  contrary,  the  language  of  the  con- 
stitution, since  the  amendment  of  1880,  is  very  general  in  its 
character,  and  must  be  regarded  as  embracing  any  species  of 
personal  property,  whether  held  in  severalty  or  in  common,  or 
in  any  other  manner.  This  is  in  accordance  with  the  princi- 
ples decided  in  Nance  v.  Hill,  26  S.  C.  227,  and  Mellichamp  v. 
Mellichamp,  28  S.  C.  125,  where  the  right  to  a  homestead  in 
property  held  in  common  was  recognized.  It  is  true  that  there 
may  be,  as  in  the  cases  cited,  a  practical  difl&culty  in  assign- 
ing or  setting  apart  to  a  claimant  of  such  an  exemption  in 
partnership  property,  the  particular  property  exempt;  but  that 
difficulty  does  not  present  itself  in  this  case. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed.  

HoM£STBAD  —  Head  OP  FAMILY.  —  As  to  who  IB  the  head  of  a  himily,  see 
extended  note  to  Wade  v.  Jones,  61  Am.  Dec.  58&-693. 

Exemption  —  Partnership  Property.  —  Partnership  property  is  exempt 
from  execution,  just  as  individual  property  is  exempt:  St.  Louis  etc.  Foundry 
V.  International  etc.  Pub.  Co.,  74  Tex.  651;  15  Am.  St.  Rep.  870,  and  note.  In 
the  case  of  Ex  parte  Karish,  32  S.  C.  437,  post,  p.  865,  the  rule  is  laid  down 
that  a  partner  is  entitled  to  a  homestead  exemption  out  of  the  partnership 
property,  when  all  the  partnership  debts  are  satisfied. 
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Donahue  v.  Enterprise  Railroad  Company. 

|S2  South  Cabolina,  299.] 

Master  and  Servant  —  Servant's  Knowledge  or  Dangerotts  Agency.  — 
Ignorance  on  the  part  of  a  servant  of  the  dangerona  character  of  the 
agency  which  he  ia  called  upon  to  Qse  ia  no  part  of  hia  cauae  of  action  for 
an  injury  sustained  in  the  use  of  such  agency.  Hence,  in  an  action  by  a 
street-car  driver  to  recover  for  an  injury  from  a  vicious-  horse  furnished 
for  his  use  by  the  company,  he  need  not  allege  his  knowledge  or  lack  of 
knowledge  of  the  viciousneas  of  the  animal. 

Master  and  Servant  —  Servant's  Duty  to  Know  of  Dangeroos  Aqenot. 
—  A  servant  suing  to  recover  for  personal  injury  need  neither  allege  nor 
prove  his  ignorance  or  lack  of  means  of  knowing  that  the  agency  which 
he  was  called  upon  to  use  was  dangerous  and  unsafe,  as  it  is  the  duty  of 
the  master  to  know  this.  That  the  servant  knew  or  ought  to  have  knowa 
the  dangerous  character  of  the  agency  involves  his  contributory  negli- 
gence, and  is  an  affirmative  defenae,  impoaing  the  burden  of  proof  on 
the  master. 

Barker,  Gilliland,  and  Fitzsimons,  for  the  appellant. 

Mitchell  and  Smith,  and  W.  H.  Parker,  Jr.,  for  the  respond- 
ent. 

McIvER,  J.  As  the  question  presented  by  this  appeal  arises 
under  a  demurrer  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  it  is 
necessary  to  set  forth  so  much  of  the  complaint  as  is  pertinent 
to  this  inquiry.  The  first,  second,  third,  fifth,  and  sixth  para- 
graphs need  not  be  considered,  as  the  allegations  therein  con- 
tained do  not  relate  to  the  question  which  we  are  called  upon 
to  consider.  The  fourth  paragraph  is  as  follows:  "That  at  the 
time  of  his  death,  the  said  John  H.  Donahue  was  employed  by 
the  defendant  as  a  driver  of  one  of  their  street-cars  on  the  line 
of  their  railroad,  in  the  city  of  Charleston;  that  defendant,  at 
said  time,  to  wit.  May  24,  1887,  carelessly,  negligently,  and 
unlawfully  furnished  to  said  John  H.  Donahue,  to  be  driven  by 
him,  and  ordered  and  directed  him  to  drive,  in  one  of  their 
street-cars  as  aforesaid,  a  vicious,  unruly,  and  unmanageable 
horse,  wholly  unfit  for  the  purposes  of  a  street-railroad  car- 
horse,  and  so  known  to  be  to  said  defendant;  and  while  in 
performance  of  his  duties  as  aforesaid,  driving  said  horse  in  a 
street-car,  under  the  orders  and  directions  of  the  defendant,  the 
said  John  H.  Donahue  was,  then  and  there,  in  the  city  of 
Charleston,  on  the  24th  of  May,  1887,  by  said  vicious,  unruly, 
and  unmanageable  horse,  kicked,  struck,  and  injured,  so  that 
he  then  and  there  died  from  the  effects  of  such  kicking,  strik- 
ing, and  injuring." 
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The  defect  in  the  complaint  relied  upon  tc  si  stain  the  de- 
murrer was,  that  it  contained  no  allegation  that  the  intestate 
did  not  know,  or  did  not  have  the  means  of  knowing,  equally 
with  the  defendant,  that  the  horse  was  a  vicious,  unruly,  and 
unmanageable  animal.  The  circuit  judge  overruled  the  demur- 
rer, and  the  defendant  appeals,  upon  the  several  grounds  set 
out  in  the  record,  which,  although  stated  in  various  forms, 
substantially  make  the  single  question  whether  the  omission 
to  allege  that  the  intestate  did  not  know,  or  did  not  have  the 
means  of  knowing,  equally  with   defendant,  the   dangerous 
character  of  the  animal,  is  fatal  to  the  complaint  on  demurrer. 
There  can  be  no  doubt  that  it  is  the  duty  of  the  master  to 
furnish  his  servant  with  safe  and  suitable  appliances  to  do 
the  work  for  which  he  is  engaged,  and  that  the  neglect  of  the 
master  to  perform  this  duty  renders  him  liable  to  the  servant 
for  any  injury  sust  ined  by  reason  of  such  neglect:  Gunter  v. 
Graniteville  Mfg.   Co.,  18  S.  C.  262;  44   Am.  Rep.  573.     It 
would  seem,  therefore,  that  when   a  servant  who  brings  hia 
action  against  his  master  to  recover  damages  for  injuries  sus- 
tained by  him,  and  states  in  his  complaint  that  such  injuries 
have  resulted  from  the  negligence  of  the  master  in  failing  to 
supply  him  with  safe  and  suitable  appliances  to  perform  the 
work  which  he  was  engaged  to  do,  he  has  stated  a  good  cause 
of  action;  for  he  has  alleged  that  he  has  been  injured,  and 
that  the  injury  resulted  from  the  default  of  the  master  in  the 
performance  of  his  acknowledged  duty,  and  it  is  diflBcult  to 
conceive  what  more  could  be  required.     As  a  test,  suppose 
this  case  had  gone  to.  the  jury,  and  the  plaintiff  had  proved 
all  of  the  allegations  of  her  complaint,  and  nothing  more  had 
appeared;  we  do  not  see  how  it  could  be  doubted  that  she 
would  have  been  entitled  to  recover. 

But  it  is  urged  that  while  the  rule'  as  above  stated  is  well 
settled,  yet  it  is  equally  well  settled  that  where  a  servant 
knows,  or  ought  to  know,  the  unfit  and  dangerous  character 
of  the  agency  or  appliances  necessary  for  him  to  use  in  the 
performance  of  the  work  for  which  he  is  engaged,  and,  never- 
theless, continues  to  use  such  agency  or  appliance,  he  volun- 
tarily assumes  the  risks  incident  to  such  use,  and  if  injury 
results,  he  cannot  recover;  and  hence  it  is  argued  that  in  an 
action  like  the  one  now  under  consideration  it  is  necessary 
for  him  to  allege  want  of  knowledge  or  means  of  knowledge. 
While  the  rule  as  thus  stated  may  be  admitted  to  be  correct, 
we  do  not  think  it  by  any  means  follows  that  the  inference 
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claimed  to  flow  from  it  can  be  drawn  from  the  rule.  Ignorance 
on  the  part  of  the  servant  of  the  dangerous  character  of  the 
agency  which  he  is  called  upon  to  use  constitutes  no  part  of 
his  cause  of  action  for  an  injury  sustained  in  the  use  of  such 
agency.  It  is  no  part  of  his  duty  to  exercise  due  care  and 
diligence  in  ascertaining  whether  the  agencies  furnished  him 
by  the  master  are  safe  and  suitable.  That  is  the  duty  of  the 
master,  and  not  of  the  servant:  Lasure  v.  Graniteville  Mfg. 
Co.,  18  S.  C.  281. 

It  cannot  therefore  be  necessary  for  the  servant  either  to 
allege  or  prove  that  he  did  not  know,  or  did  not  have  the 
means  of  knowing,  that  the  agency  which  he  was  called  upon 
to  use  was  unfit  or  unsafe,  as  it  is  the  duty  of  the  master,  and 
not  of  the  servant,  to  look  after  that  matter;  and  hence  his 
want  of  knowledge  does  not  constitute  any  part  of  his  cause 
of  action.  It  is  true,  that  where  it  is  shown,  by  way  of  de- 
fense, that  the  servant  either  knew,  or  ought  to  have  known, 
the  dangerous  character  of  the  agency  which  he  was  called 
upon  to  use,  and  still  voluntarily  continued  to  use  it,  his  ac- 
tion may  be  defeated;  but  that  is  upon  the  ground  that  he 
has,  by  his  own  negligence,  contributed  to  the  injury  of  which 
he  complains.  And  it  is  well  settled,  in  this  state  at  least, 
that  contributory  negligence  is  an  affirmative  defense:  Carter 
V.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  20;  45  Am.  Rep.  754; 
Crouch  v.  Charleston  etc.  Wy  Co.,  21  S.  C.  495;  Darwin  v. 
Charlotte  etc.  R.  R.  Co.,  23  S.  C.  531;  55  Am.  Rep.  32.  It  fol- 
lows, necessarily,  that  it  is  not  necessary  to  negative  such 
negligence  in  the  complaint. 

While  it  is  true  that  the  precise  question  which  we  are  now 
called  upon  to  consider  has  never,  so  far  as  we  are  informed, 
been  authoritatively  decided  in  this  state,  yet  we  think  that 
the  conclus.on  which  we  have  reached  follows  necessarily 
from  what  has  been  decided.  To  adopt  the  language  of  Mr. 
Justice  McGowan  in  Crouch  v.  Charleston  etc.  R'y  Co.,  21  S.  C. 
495,  we  think  that  in  cases  of  this  kind  "  the  conduct  of  the 
plaintiff  is  not  a  necessary  element  in  his  cause  of  action,  and 
to  be  alleged  by  him,  but  a  defense  to  be  alleged  and  proved 

by  the  defendant We  think  it  follows,  from  the  onu$ 

of  proof  being  on  the  defendant,  that  it  is  not  necessary  for 
the  plaintiff  to  make  the  allegation  of  due  care  in  his  com- 
plaint, and  thus  anticipate  the  defense." 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 
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Master  and  Skrvant  —  Injury  to  the  Servant  —  Pleadiitg.  —  A 
plaintifiF  saing  for  injuries,  which  hd  claims  to  have  sustained  through  de- 
fendant's negligence,  need  not  make  any  independent  or  explicit  allegation 
that  he  himself  was  without  fault.  So  in  an  action  by  a  servant  to  recover, 
of  his  master,  damages  for  injuries  occasioned  by  defects  in  the  appliances  fur- 
nished him,  he  need  not  allege  that  he  was  ignorant  of  the  defects:  Magee  r. 
North  P,  0.  B,  R.  Co.,  78  Cal.  430;  12  Am.  St.  Rep.  69. 


Gordon  v.  Hazzard. 

[82  South  Carolina,  851.] 
MoRTOAQES  —  Priority  as  between  Assignees  of  Bonds  Secured  by  One 
Mortgage.  —  As  between  the  assignees  of  two  bonds  maturing  at  differ- 
ent times,  and  secured  by  one  mortgage,  there  are  no  priorities,  in  the 
absence  of  express  stipulation  on  the  subject,  and  each  is  entitled  to 
share  pro  rata  in  the  proceeds  of  the  sale  of  the  mortgaged  premises,  if 
not  sufficient  to  pay  the  mortgage  debt  in  full. 

Richard  Dozier^  for  the  appellant. 

R.  O.  Rheit,  and  Inglesby  and  Miller,  for  the  respondents. 

McGowAN,  J.  The  pleadings  are  not  in  the  "  case,"  but  we 
suppose  the  facts  from  the  report  of  the  referee,  T.  M  Gilli- 
land,  Esq.,  may  be  stated  with  sufficient  fullness  to  make  the 
points  intelligible.  On  June  1,  1879,  William  M.  Hazzard,  ad- 
ministrator of  the  estate  of  A.  G.  Trenholm,  executed  to  G.  A. 
Trenholm  and  Son  (William  L.  and  P.  C.  Trenholm)  two  sepa- 
rate bonds,  dated  June  1,  1879,  and  conditioned,  one  for  the 
payment  of  nine  thousand  dollars  on  or  before  June  1,  1882, 
with  the  interest  annually,  and  the  other  for  a  like  sum,  on  or 
before  June  1,  1883,  with  the  interest  annually;  and  to  secure 
these  bonds  executed  a  mortgage  of  even  date  therewith,  cover- 
ing the  premises  described  in  the  complaint  (which  we  assume 
was  regularly  recorded).  On  April  4,  1881,  G.  A.  Trenholm 
and  Son  made  a  promissory  note  to  Mrs.  May  D.  Gordon  for 
$4,803.45,  payable  one  year  after  date,  and  assigned  to  her,  as 
collateral  security  for  its  payment,  the  bond  of  Hazzard  last 
maturing,  viz.,  that  due  June  1,  1883.  On  April  12,  1881, 
Mrs.  Fannie  A.  Trenholm  loaned  George  A.  Trenholm  and 
Son  seventeen  hundred  dollars,  and  it  was  then  agreed  that 
the  bond  of  Hazzard  payable  in  1883  should  stand  as  a  se- 
curity for  the  payment  of  that  loan,  after  the  payment  of 
plaintiff's  note. 

On  February  29,  1884,  G.  A.  Trenholm  and  Son  executed  to 
Mrs.  M.  V.  Macbeth  their  promissory  note  for  $1,514.43,  pay- 
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able  twelve  months  after  date,  with  interest  every  six  months; 
and  on  March  26,  1884,  they  executed  to  Mrs.  A.  H.  Trenholra 
their  promissory  note  for  $1,950,  payable  twelve  months  after 
date,  with  interest  every  six  mouths.  This  note  is  now  held 
by  D.  H.  McCollough,  guardian.  As  collateral  security  for 
the  payment  of  these  two  notes,  G.  A.  Trenholm  and  Son  as- 
signed the  bond  of  Hazzard,  administrator,  first  maturing,  to 
wit,  the  bond  payable  in  1882,  upon  which  bond  all  payments 
made  by  Hazzard  had  been  credited.  The  note  to  Mrs.  Mac- 
beth recites  the  note  to  Mrs.  Trenholm,  and  vice  versa;  and 
each  of  these  notes  declares  the  assignment  of  the  bond  pay- 
able in  1882  as  collateral  security  for  the  payment  of  itself  and 
the  other. 

On  the  bond  payable  in  1882,  there  was  due  on  June  1, 1884, 
the  sum  of  $3,815.36,  and  there  is  now  due  on  it  $3,815.36, 
with  interest  from  June  1, 1884.  On  the  bond  payable  in  1883> 
there  was  due  on  June  1,  1884,  the  sum  of  $9,000,  and  the 
referee  finds  that  this  sum  is  now  due,  with  interest;  but  it 
is  alleged  that  Hazzard,  on  December  23,  1887,  paid  to  Paul 
C.  Trenholm,  as  agent  for  the  plaintiff,  $336.24,  to  be  credited 
on  the  bond  held  by  her,  and  it  is  claimed  that  said  sum 
should  be  credited  on  the  bond  held  by  plaintiff. 

Plaintiff  now  brings  this  suit  to  foreclose  the  mortgage,  and 
contends  that,  by  reason  of  its  earlier  assignment,  the  bond 
payable  in  1883,  and  securing  her  note,  is  entitled  to  priority 
of  payment  out  of  the  mortgaged  property.  The  defendants, 
Mrs.  M.  V.  Macbeth  and  D.  H.  McCollough,  on  the  other  hand, 
maintain  that  the  bond  payable  in  1882,  and  securing  their 
notes,  is  the  first  to  mature,  and  is  therefore  to  be  first  paid 
out  of  the  mortgage  fund.  The  referee  did  not  agree  either 
with  the  plaintiff  or  the  defendants,  but  held,  as  between 
the  assignees,  there  was  no  priority;  that  both  bonds  were 
parts  of  the  debt  secured  by  the  mortgage,  and  the  different 
assignees  were  entitled  to  probate  the  mortgage  fund  between 
them,  according  to  their  respective  proportions.  Both  parties 
excepted,  and  after  hearing  argument  upon  the  exceptions. 
Judge  Wallace,  by  short  order,  confirmed  the  report,  and 
ordered  it  to  stand  as  the  judgment  of  the  court,  giving  leave 
to  apply  at  the  foot  of  the  decree  for  such  orders  as  may  be 
necessary  to  carry  it  into  effect.  From  this  decree  both  par- 
ties again  appeal. 

Plaintiff's  Exceptions.  —  "  1.  The  referee,  upon  the  facts 
found  bj  him,  erred  in  holding,  as  matter  of  law,  that  the 
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bond  assigned  to  the  plaintiff  should  be  paid  pro  rata  with 
that  assigned  to  Mrs.  Macbeth  and  Mrs.  A.  H.  Trenholm 
out  of  the  proceeds  of  the  mortgaged  property;  2.  Upon  the 
facts  found,  the  referee  should  have  held,  as  matter  of  law  ap- 
plicable thereto,  that  the  bond  assigned  to  the  plaintiff,  having 
been  assigned  to  her  more  than  three  years  before  the  assign- 
ment of  the  other  bond  to  Mrs.  Macbeth  and  Mrs.  Trenholm, 
was  entitled  to  priority  of  payment  out  of  the  proceeds  of  the 
mortgaged  premises;  3.  That  where  two  bonds,  secured  by  one 
mortgage,  given  by  the  same  person  at  the  same  time,  are 
transferred  to  different  persons,  for  value,  at  different  times, 
the  first  assignee  is  entitled  to  priority  of  payment  out  of  the 
proceeds  arising  from  the  sale  of  the  mortgaged  property  before 
the  latter  assignee;  4.  That  the  subsequent  assignee  can  only 
get  what  the  assignor  has  to  give  at  the  time,  and  as  between 
the  first  assignee  of  one  of  the  bonds  and  the  assignor  retain- 
ing the  other  bond,  the  assignee,  upon  foreclosure,  is  entitled 
to  be  first  paid  out  of  the  proceeds  of  sale  before  the  assignor 
can  come  in,  and  the  referee  erred  in  not  applying  this  prin- 
ciple of  law  to  the  facts  as  found  by  him  in  the  case." 

Defendants'  Exceptions. — "1.  That  his  honor  Judge  Wal- 
lace erred  in  not  holding,  as  matter  of  law,  that  the  bond  secur- 
ing the  notes  held  by  these  defendants,  being  the  first  to  mature, 
is  therefore  entitled  to  payment  in  full  out  of  the  proceeds  of 
the  mortgaged  property,  before  any  part  thereof  can  be  ap- 
plied to  the  bond  securing  the  plaintiff's  note;  2.  That  his 
honor  also  erred  in  confirming  the  referee's  finding  that 
there  is  due  on  the  bond  securing  plaintiff 's  note  the  sum  of 
$12,551.16,  and  thus  failing  to  credit  thereon  the  payment 
made  by  W.  M.  Hazzard,  administrator,  to  P.  C.  Trenholm,  on 
account  of  the  interest  on  said  bond,"  etc. 

The  question  raised  here  is  certainly  a  very  interesting  one, 
and  from  the  fact  that  the  parties  interested  take  such  entirely 
opposite  views  of  their  rights,  we  should  infer  that  the  precise 
question  had  never  been  clearly  settled  in  this  state.  If  we 
could  take  time  from  other  engagements,  it  might  be  profitable 
to  go  fully  into  the  subject,  but,  under  the  circumstances, 
that  is  impossible.  In  reference  to  the  subject  of  the  rights 
of  assignees  of  parts  of  a  debt  secured  by  mortgage,  Mr. 
Pomeroy  says  there  are  three  distinct  and  different  views: 
1.  One  which  gives  priority  to  the  assignment  first  in  the 
order  of  time;  2.  Another,  which,  disregarding  entirely  the 
date  of  the  assignment,  gives  priority  to  that  part  of  the 
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debt  first  falling  due;  3.  And  still  another,  which  gives  none 
of  the  assignees  any  priority,  but  holds  that  all  of  them  are 
entitled  to  a  pro  rata  of  the  proceeds  from  the  mortgaged 
property. 

He  remarks  that  the  first — giving  priority  simply  from  the 
date  of  the  assignment  —  is  "  a  peculiar  rule,"  based  upon  the 
notion  that,  as  between  the  mortgagee  who  assigns  one  note 
and  retains  the  other,  the  assignee  is  entitled  to  the  prefer- 
ence; and  the  first  assignee  having  thus  a  priority  as  against 
the  mortgagee,  any  subsequent  assignee  could  only  succeed 
to  this  position  of  the  mortgagee,  and  so  the  assignees  would 
all  take  in  the  order  of  their  assignments,  etc.  He  thinks  the 
correct  rule  is  that  which  gives  priority  to  the  note  first  fall- 
ing due,  upon  the  ground  that  the  notes  falling  due  at  differ- 
ent times  are  like  successive  mortgages.  But  he  proceeds  as 
follows:  "  Another  rule  had  been  adopted  by  the  courts  of  sev- 
eral states.  Upon  the  same  condition  of  facts,  they  hold  there 
is  no  preference  or  priority  whatever  among  the  various  assign- 
ees. The  terms  [times]  of  their  respective  assignments,  or  of 
the  maturing  of  their  notes,  are  alike  immaterial.  All  the 
assignees  are  entitled,  as  among  themselves,  to  share  pro  rata 
in  the  security  of  the  mortgage  and  in  the  proceeds  of  the 
mortgaged  premises,  if  there  is  not  sufficient  to  pay  all  in 
full,"  etc.:  See  3  Pomeroy's  Eq.  Jur.,  sec.  1201,  and  numerous  . 
authorities  in  the  notes  from  Michigan,  Pennsylvania,  Ten- 
nessee, Mississippi,  Texas,  and  other  states. 

This  latter  view,  as  it  seems  to  us,  is  the  most  in  accordance 
with  equity.  The  mortgage  debt,  though  in  two  bonds,  was 
an  entirety,  and  secured  by  one  mortgage.  If  the  debt,  for  the 
sake  of  convenience,  was  put  in  the  shape  of  two  bonds  pay- 
able at  different  times,  it  was  nevertheless  the  mortgage  debt, 
as  much  as  if  instead  of  two  bonds  there  had  been  but  one, 
with  two  installments  payable  at  different  times.  In  the  ab- 
sence of  any  express  stipulation  on  the  part  of  the  assignor,  an 
assignee,  in  making  an  assignment  of  a  particular  installment, 
knows  precisely  what  proportion  of  interest  he  is  acquiring  in 
the  mortgage  security.  To  the  extent  of  that  interest,  the 
mortgage  follows  and  secures  him,  and  no  further.  If  he  gets 
what  he  bargained  for,  he  has  no  right  to  complain.  One  of 
the  cardinal  maxims  of  the  court  is,  that  "equality  is  equity." 
We  think  that,  so  far  as  the  question  has  been  touched  in  this 
state,  the  doctrine  is  indicated  that,  as  between  assignees  of 
different  parts  of  a  mortgage  security,  there  are  no  priorities  '■ 
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See  Muller  v.  Wadlinyton,  5  S.  C.  342;  Adger  v.  Pringle,  11 
S.  C.  530. 

As  to  the  alleged  payment  of  $336.24  to  P.  C.  Trenholm  as 
the  agent  of  Mrs.  Gordon,  the  circuit  judge  made  no  ruling, 
and  that,  of  course,  is  not  adjudged,  but  is  left  open  for  further 
inquiry. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court,  with  the  exceptions  stated,  be  affirmed. 


McIvER,  J.,  dissented,  and  expressed  it  as  his  opinion  that,  as  between  the 
assignees  of  bonds  maturing  at  different  times,  and  secured  by  the  same 
mortgage,  priority  should  be  given  to  the  assignment  first  made  in  order  of 
time.     He  stated  that  it  is  a  well-settled  rule  that,  as  between  the  assignee 
and  the  mortgagee,  the  assignee  is  entitled  to  a  preference,  and  argued  that, 
this  being  so,  he  could  not  be  deprived  of  his  equity  by  any  subsequent  acfe 
of  the  mortgagee  to  which  such  assignee  has  not  consented,  could  not  pre- 
vent, and  probably  knew  nothing  of.     "If  the  mortgagee,  after  having  as- 
signed one  of  the  bonds  secured  by  the  mortgage,  holds  the  same  subject  to 
the  prior  right  of  his  assignee,  it  would  seem  to  follow  that  as  he  could  not 
transfer  to  another  any  higher  or  better  right  than  he  himself  had,  the 
second  assignee  must  take  subject  to  the  rights  of  the  first  assignee.     This 
would  work  no  injustice  to  the  assignee;  for  the  terms  of  the  mortgage,  of 
which  he  is  presumed  to  have  notice,  would  inform  him  that  it  was  given 
to  secure  the  payment  of   two  separate  bonds.     Ordinary  prudence  would 
therefore  suggest  to  a  purchaser  the  inquiry  what  had  become  of  the  other 
bond;  and  such  inquiry  would  lead  to  the  discovery  of  the  fact  that  it  had 
previously  been  assigned  to  a  third  person,  who  had  thereby  acquired  a 
priority  over  the  mortgagee;  and  if,  in  the  face  of  this  information,  the  pur- 
chaser saw  fit  to  buy  the  other  bond,  which  he  knew  was  then  subject  to 
the  bond  previously  assigned,  he  would  have  no  just  ground  to  complain, 
when  such  priority  is  subsequently  asserted.     In  eflfect,  the  second  assignee 
buys  property  which  he  knows  is  subject  to  the  claim  of  a  third  person, 
superior  to  that  of  his  vendor  or  assignor,  and  such  superiority  follows  it 
into  his  hands.     Practically,  though  not  in  form,  he  buys,  or  takes  a  lien 
upon,  property  which  he  knows,  or  ought  to  know,  is  subject  to  a  prior  liea 
in  the  hands  of  his  vendor  or  lienor,  and  he  therefore  must  take  subject  to- 
such  prior  lien;  for  although  it  may  not  be  correct  to  apply  the  term  '  lien  ' 
in  this  way,  yet  the  principle  involved  is  the  same,  and  I  have  ventured  to 
use  that  term  simply  as  illustrative  of  the  principle.     The  view  which  I 
have  adopted  is  in  close  analogy  to  the  well-settled  and  undisputed  doctrine 
that  where  a  mortgagor  sells  to  third  persons,  at  different  times,  portions  of 
the  mortgaged  premises,  the  first  purchaser  has  an  equity  to  require  the 
I  mortgagee,  when  he  comes  to  foreclose  his  mortgage,  to  sell  the  different 
portions  in  the  inverse  order  of  the  sales  by  the  mortgagor.     This  equity  in 
the  first  purchaser  exists,  not  only  against  the  mortgagor,  but  also  against 
the  second  and  all  subsequent  purchasers.     I  do  not  see  why,  upon  the  same 
principles,  the  equity  which  the  first  assignee  unquestionably  has  against 
the  mortgagee  should  not  also  be  recognized  against  the  second  assignee  or 
purchaser.     It  is  true  that  the  mortgage  was  designed  to  secure  the  pay- 
ment of  both  of  the  bonds;  but  when  the  mortgagee  parts  with  one  of  them 
for  a  valuable  consideration,  equity  will  not  allow  him  to  enforce  the  security 
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for  tbe  payment  of  the  bond  which  he  has  retained  until  his  assignee,  whose 
money  he  has  received,  haa  been  paid;  and  a  purchaser  from  him,  the  second 
assignee,  has  no  higher  rights  than  he  has.  As  is  said  in  Clowes  v.  Dicken- 
son, 5  Johns.  Ch.  241,  'he  sits  in  the  seat  of  his  assignor.'  So  it  is  true,  as 
in  the  case  from  which  the  above  analogy  is  drawn,  the  mortgage  covers  the 
entire  land,  and  if  necessary,  the  whole  of  it  may  be  sold;  but  by  reason  of 
the  equity  arising  in  favor  of  the  first  purchaser  the  moment  he  makes  his 
purchase,  he  can  require,  not  only  that  the  portion  of  the  mortgaged  premises 
retained  by  the  mortgagor  shall  be  first  sold,  but  also  that  sold  to  the  second 
purchaser,  before  resort  can  be  had  to  that  bought  by  the  first  purchaser; 
for,  as  said  by  Chancellor  Kent  in  the  case  cited,  'he  sits  in  the  seat  of  his 
grantor,  and  must  take  the  land  with  all  its  equitable  burdens.*" 

Mortgage  Securing  Several  Notes  —  PRioRirr.  —  Where  a  mortgage 
secures  several  notes,  which  mature  at  different  times,  and  are  assigned  to 
different  persons,  and  the  proceeds  of  the  mortgaged  property  are  not  suffi- 
cient  to  pay  all  the  notes,  such  proceeds  must  be  distributed  among  the 
different  holders  pro  rata,  irrespective  of  the  dates  of  the  assignments,  or  of 
the  maturity  of  the  different  notes:  Penzel  v.  Brookmire,  51  Ark.  105;  14  Am. 
St.  Rep.  23,  and  note;  see  note  to  Parker  v.  Mercer,  38  Am.  Deo.  440,  441. 


Ex  PARTE  LORENZ. 
[82  South  Carolina,  865.] 
EzxounoNS^  Chattels  Mortgaged,  when  not  Subject  to.  —  Chattels  in 
the  possession  of  a  mortgagor  after  condition  broken  are  not  subject  to 
judgment  levy  and  sale  by  his  creditors;  and  where,  after  levy  in  such 
case,  the  property  is  subsequently  seized  by  the  sheriff,  acting  as  the 
agent  of  the  mortgagee,  and  sold  for  more  than  enough  to  satisfy  the 
mortgage,  the  judgment  creditor  is  not  entitled  to  the  surplus  arising 
from  the  sale.  The  title  to  the  proceeds  of  the  sale  is  in  the  mortgagee, 
subject  to  an  accounting  with  the  mortgagor. 

Mo88  and  Dantzler,  and  T.  M.  Raysor,  for  the  appellant. 

M.  I.  Browning,  and  Izlar  and  Glaze,  for  the  respondent. 

Simpson,  C.  J.  The  appellant,  a  merchant  of  Orangeburg, 
on  the  twenty-second  day  of  May,  1889,  executed  a  mortgage 
to  one  J.  H.  Beckman,  covering  his  stock  of  goods,  to  secure 
$877  of  indebtedness,  which  mortgage  was  duly  recorded. 
The  debt  intended  to  be  secured  was  evidenced  by  bond 
dated  the  22d  of  May,  1889,  and  due  one  day  after  date, 
etc.  After  the  execution  of  the  mortgage,  certain  parties 
obtained  judgments  against  Lorenz,  the  appellant,  in  June 
thereafter,  among  them,  F.  W.  Wagener  &  Co.  and  J.  W. 
Brigham  &  Co.,  the  cause  of  action  in  the  Wagener  &  Co. 
judgment  being  an  account  for  groceries  furnished.  Execu- 
tions were  issued  upon  both  of  these  judgments,  and  a  levy 
made   the   same  day   upon   the   stock  of  goods  of  Lorenz. 
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Neither  of  said  judgments  had  indorsement  made  that  they 
were  based  upon  the  purchase-money  of  the  stock  of  goods  in 
question. 

Immediately  after  the  levy,  Beckman,  the  mortgagee,  ap- 
pointed the  sheriff,  Salley,  his  agent  to  take  possession  of  and 
sell  said  stock  of  goods,  which  was  done,  the  sale  being  made 
on  the  first  Monday  in  July,  1889,  the  sheriff  having  adver- 
tised that,  by  virtue  of  a  certain  mortgage  and  certain  exe- 
cutions, he  would  on  that  day  sell  said  stock  of  goods, 
etc.,  "levied  on  as  the  property  of  Lorenz,  under  Beckman's 
mortgage,  and  at  suits  of  F.  W.  Wagener  &  Co.,  and  others." 
The  proceeds  of  the  sale  amounted  to  more  than  sufficient  to 
pay  the  mortgage  debt  by  $534.10,  which  balance  remained 
in  the  hands  of  the  sheriff  after  paying  off  said  mortgage, 
costs,  and  expenses,  and  the  contest  here  is  over  this  balance. 
Lorenz  claims  it  from  the  sheriff  as  an  exemption  to  him 
under  the  homestead  law.  The  judgment  creditors  claim  it 
as  applicable  to  their  judgments. 

The  matter  was  brought  before  the  court  below  by  rule  on 
the  sheriff.  His  honor  Judge  Hudson,  who  heard  the  rule 
and  return  thereto,  adjudged  that  the  judgment  creditors 
were  entitled  to  the  money,  and  he  dismissed  the  rule,  order- 
ing the  sheriff  to  pay  the  amount  in  his  hands  to  said  credi- 
tors. This  ruling  was  based,  —  1.  Upon  the  two-fund  doctrine; 
and  2.  That  the  basis  of  the  Wagener  &  Co.  judgment  was 
a  debt  contracted  in  the  purchase  of  the  stock  of  goods;  and 
although  there  was  no  certificate  to  that  effect  indorsed 
thereon,  this  could  make  no  difference  in  this  case.  Lorenz 
appealed. 

No  question  was  made  at  the  hearing  below  as  to  the  va- 
lidity of  the  mortgage.  It  was  not  assailed  in  any  way,  nor 
was  it  denied  that  the  condition  thereof  had  been  broken  be- 
fore the  levy  of  the  executions  by  the  sheriff.  The  mortgage, 
then,  being  unimpeached,  and  the  condition  thereof  broken, 
the  title  to  the  property  had  unquestionably  passed  to  Beck- 
man,  the  mortgagee,  and  therefore  when  it  was  levied  upon  it 
did  not  belong  to  Lorenz,  the  mortgagor.  Hence  the  executions 
had  no  lien  thereon,  nor  had  the  sheriff  any  right  to  levy, 
and  in  addition,  the  mortgagee  had  a  perfect  right  to  take 
possession,  as  he  did.  It  is  true,  the  mortgagor  would  have 
had  the  right  to  redeem  before  sale,  and  still  has  the  right  to 
an  accounting  from  the  mortgagee.  Under  this  state  of  the 
law,  which  is  undoubted,  as  will  be  seen  from  an  examination 
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of  the  following  cases  from  our  own  court:  Reese  r.  Lyon,  20 
S.  C.  20j  McClendon  v.  Wells,  20  S.  C.  520;  Levi  v.  Legg,  23 
S.  C.  284;  Williams  v.  Dohson,  26  S.  C.  112;  Ex  parte  Knobeloch, 
26  S.  C.  336, —  we  cannot  see  how  the  judgment  creditors  have 
any  claim  in  this  case  to  this  money  in  the  hands  of  the 
sheriflf.  The  legal  title  thereto  belongs  to  the  mortgagee,  as  it 
is  the  product  of  the  sale  of  the  property  of  the  mortgagee. 
True,  as  is  said  above,  the  mortgagee  is  subject  to  an  account- 
ing with  the  mortgagor;  but  until  such  accounting,  the  pro- 
ceeds of  the  sale  of  the  mortgage  property  is,  in  contemplation 
of  law,  in  the  hands  of  the  mortgagee. 

We  do  not  see,  then,  how  the  question  of  the  two-fund  doc- 
trine could  arise.  That  doctrine  is  applicable  where  th» 
debtor  has  property  over  which  one  creditor  may  have  a  lien 
as  a  whole,  and  another  creditor  only  on  a  part;  and  the 
question  arises,  whether  or  not  the  first  creditor  should  not  be 
required  to  exhaust  so  much  of  the  property  as  is  not  covered 
by  the  lien  of  the  second  creditor,  before  going  on  the  latter. 
These  are  not  the  facts  here.  The  debtor  here,  instead  of  hav- 
ing two  funds  as  a  matter  of  contest  between  his  creditors,  is 
without  even  one  fund.  The  property  in  dispute  does  not  be- 
long to  him;  it  belongs  to  a  third  party,  the  mortgagee.  Beck- 
man.  Nor  do  we  see  any  application  of  the  act  requiring  a 
certificate  to  be  indorsed  on  a  judgment  and  fieri  facias  that 
the  debt  was  contracted  for  the  purchase-money  of  the  property 
claimed  as  a  homestead,  so  as  to  shut  oflf  such  a  claim.  We 
may  say,  however,  that  we  have  recently  held  that  such  a 
certificate  is  necessary  as  to  real  estate:  Burnside  v.  Watkins, 
30  S.  C.  459.  How  far  this  may  apply  to  exemption  of  per- 
sonal property,  it  is  not  now  necessary  to  decide. 

We  think  his  honor's  rulings  were  error,  having  no  applica- 
tion here,  for  the  reasons  given;  the  property  in  question — we 
mean  the  money  in  the  hands  of  the  sheriff  —  not  belonging 
to  the  debtor,  but  to  a  third  party,  who  is  not  before  the  court. 
The  questions  raised  and  decided  have  no  application  to  the 
case.  We  adjudge  nothing  now  as  to  the  right  of  the  debtor, 
Lorenz,  in  this  money,  under  the  homestead  law,  should  it  ever 
reach  him  upon  an  accounting  with  the  mortgagee.  We  only 
adjudge  now  that  the  judgment  creditors  have  no  claim  on  it 
in  its  present  shape,  for  the  reason  that  in  law  it  belongs  to 
the  mortgagee,  and  not  to  their  debtor. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed. 
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Executions  —  Chattel  Mortgages — Mortgagor's  Interest.  — Whether 
a  mortgagor  of  a  chattel  has  such  an  estate  therein  as  is  subject  to  levy  and 
execution  sale  is  not  settled  in  South  Carolina:  McKnighi  v.  Oordon,  13 
Rich.  Eq.  222;  94  Am.  Dec.  164.  Compare  Tannahill  v.  TuUle,  3  Mich.  104; 
61  Am.  Dec.  480,  and  note.  In  Fox  v.  Cronan,  47  N.  J.  L.  493,  54  Am.  Rep. 
190,  it  was  decided  that  while  the  mortgagor's  interest  in  mortgaged  chattels 
might  be  levied  upon  even  in  the  hands  of  the  mortgagee,  they  could  not  be 
taken  from  the  mortgagee  without  an  offer  to  pay  the  mortgage  debt.  But 
in  MetzUr  v.  James,  12  Col.  322,  it  W£is  decided  that  after  condition  broken, 
the  interest  of  the  mortgagor  in  mortgaged  chattels  was  not  subject  to  exe» 
cutioQ  in  favor  of  a  creditor  of  the  mortgagor,  the  mortgagee  having  taken 
possession  of  the  property. 


Ex  PARTE  Karish. 

[32  South  Carolina,  437.1 

Homesteads  —  Exemption  out  op  Partnership  Assets.  — Partners  are  not 
entitled  to  a  homestead  exemption  out  of  partnership  assets  until  the 
partnership  debts  are  paid.  If  after  this  either  partner  has  an  individ- 
ual interest  remaining,  he  is  entitled  to  a  homestead  exemption  therein 
as  against  his  individual  creditors. 

Costs.  —  An  Unsuccessful  Interposition  op  a  Petition  for  Homestead 
Exemption  in  an  ordinary  action  does  not  prevent  the  plaintiff  from  re< 
covering  his  costs. 

W.  J.  De  Treville,  for  the  appellants. 
Izlar  and  Glaze,  for  the  respondent. 

McIvER,  J.  It  appears  that  appellants  were  copartners  in 
trade,  each  interested  to  the  extent  of  one  half,  and  becom- 
ing embarrassed,  executed  an  assignment  of  what  purported 
to  be  the  whole  of  their  property,  for  the  benefit  of  all  of  their 
creditors  who  should  accept  the  provisions  thereof,  in  full  sat- 
isfaction of  their  demands.  The  action  above  stated  was  in- 
stituted for  the  purpose,  amongst  other  things,  of  setting  aside 
said  assignment  as  fraudulent  and  void,  and  for  the  appoint- 
ment of  a  receiver.  That  action  resulted  in  a  judgment  set- 
ting aside  the  assignment,  not  only  for  the  provision  contained 
therein,  in  violation  of  the  assignment  act,  but  also  for  actual 
fraud,  and  a  receiver  was  appointed  to  take  charge  of  the  assets 
and  administer  the  same  under  the  direction  of  the  court.  The 
receiver  sold  all  the  property  of  which  he  could  obtain  posses- 
sion, and  holds  the  proceeds  of  the  sales. 

At  this  stage  of  the  proceedings,  these  petitions  were  filed, 
claiming  that  each  of  the  petitioners,  being  the  head  of  a 
family,  was  entitled  to  a  homestead  exemption  in  the  partner- 
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ship  property,  and  asking  for  an  order  that  the  receiver  do  pay 
to  each  of  them,  out  of  the  proceeds  of  the  sales  in  his  hands, 
the  sum  of  five  hundred  dollars  as  such  exemption.  These 
claims  being  resisted  by  the  creditors,  the  case  came  before 
his  honor  Judge  Hudson,  who  rendered  judgment,  dismiss- 
ing the  petitions,  with  costs,  upon  three  grounds:  1.  Because 
the  petitioners  are  not  entitled  to  the  exemption  out  of  undi- 
vided partnership  property;  2.  Because  the  exemption  cannot 
be  allowed  out  of  funds  arising  from  the  sale  of  property, 
where  the  purchase-money  of  the  said  property  has  not  been 
paid,  against  claims  for  such  purchase-money;  3.  Because  the 
petitioners  are  barred  of  the  exemption  claimed  by  their  fraud 
in  the  concealment  and  disposition  of  their  property.  From 
this  judgment  petitioners  appeal,  alleging  error  in  each  of  the 
grounds  upon  which  their  petitions  were  dismissed,  and  also 
in  awarding  costs  against  them. 

If  the  first  ground  can  be  regarded  as  asserting  the  general 
proposition  that  the  homestead  exemption  cannot  be  allowed 
oat  of  partnership  property,  it  could  not  be  sustained,  as  we 
have  decided  otherwise  in  the  recent  case  of  Moyer  v.  Drum- 
mondf  32  S.  C.  165;  ante,  p.  850.  But  it  should  not  be  so 
regarded;  for  this  court  does  not  sit  for  the  purpose  of  deter- 
mining abstract  questions  of  law,  but  the  inquiry  always 
should  be,  What  is  the  law  applicable  to  the  facts  of  a  given 
case?  As  it  seems  to  us,  there  was  no  error  in  refusing  to 
allow  the  exemption  under  the  facts  of  this  case,  which  were 
very  diflerent  from  those  found  in  Moyer  v.  Drummond,  32 
S.  C.  165;  ante,  p.  850.  There  can  be  no  doubt  that 
until  the  partnership  creditors  are  provided  for  the  indi- 
vidual partners  have  no  interest,  —  that  is,  can  claim  no 
individual  right  in  the  partnership  assets,  they  being  enti- 
tled to  their  shares  in  whatever  may  remain  after  the  part- 
nership creditors  have  been  provided  for.  As  is  said  by 
Simpson,  C.  J.,  in  Hutzler  v.  Phillips,  26  S.  C.  150,  "the  prop- 
erty of  the  firm  is  not  liable  for  the  separate  debt  of  a  member; 
only  the  interest  of  the  member  is  liable,  which  is  nothing 
until  the  firm  debts  are  paid."  Now,  as  it  appeared  in  this 
case  that  the  partnership  assets  were  insufficient  for  the  pay- 
ment of  the  partnership  debts,  which  not  only  had  not  been, 
but  would  not  be,  paid  by  such  assets,  it  is  quite  clear  that 
neither  of  the  petitioners  had  any  right  to  any  portion  of  such 
assets,  and  the  exemption  was  refused,  properly,  for  the  reason  . 
that  neither  of  them  had  any  right  to  the  property  out  of 
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which  the  exemption  was  refused,  and  not  because  it  was 
partnership  property.  The  case  is  somewhat  analogous  to 
that  of  tenants  in  common  claiming  a  homestead  out  of  lands 
descending  to  them  as  heirs  of  their  ancestor,  whose  debts  have 
not  been  paid.  Until  such  debts  are  provided  for,  the  heirs 
can  claim  no  homestead  as  against  their  own  debts,  not  be- 
cause the  lands  are  undivided,  and  are  held  by  them  in  common, 
but  because  their  right  to  the  same  is  dependent  upon  the 
payment  of  the  debts  of  the  ancestor.  They  cannot,  except  in 
the  case  of  a  widow  and  children,  specially  provided  for  by 
statute,  even  make  such  claim  against  the  debts  of  the  an- 
cestor. 

In  the  case  of  Moyer  v.  Drummond,  32  S.  C.  165,  ante,  p.  850, 
the  facts  were  diflferent.  In  that  case  the  effort  was  to  subject 
the  individual  interest  of  the  judgment  debtor  in  a  partnership 
to  the  payment  of  the  judgment  by  proceedings  supplementary 
to  an  execution;  and  with  a  view  to  ascertain  the  individual 
interest  of  the  judgment  debtor  in  the  partnership  assets, 
testimony  was  offered,  and  the  referee  found,  as  matter  of  fact, 
that  such  interest,  after  providing  for  the  payment  of  the 
partnership  debt,  amounted  to  a  sum  less  than  five  hundred 
dollars,  which  finding  of  fact  was  aflBrmed  by  the  circuit 
judge,  and  no  exception  was  taken  thereto.  This  court  there- 
fore considered  the  case  as  presented,  and  finding  that  the 
individual  interest  of  the  judgment  debtor  in  the  partnership 
assets  had  been  ascertained  to  be  less  than  the  amount  of  the 
exemption  provided  for  by  the  homestead  law,  allowed  the  ex- 
emption. Here,  however,  no  such  facts  are  presented,  and, 
on  the  contrary,  the  testimony  shows  that  neither  of  these 
petitioners  can  have  any  individual  interest  in  the  partnership 
assets  after  the  partnership  debts  are  paid,  and  hence  there  is 
nothing  out  of  which  the  exemption  can  be  claimed. 

As  this  view  is  conclusive  of  the  case,  it  is  unnecessary  to 
consider  the  other  grounds  upon  which  the  circuit  judge 
rested  his  conclusion;  for  until  the  right  of  exemption  has 
been  established,  the  question  whether  such  right  has  been 
defeated  cannot  properly  arise. 

It  only  remains  to  consider  whether  there  was  any  error  in 
awarding  costs  against  the  petitioners.  The  cases  relied  on 
by  appellants  of  Columbia  Water  Power  Co.  v.  Columbia,  4  S.  C. 
388,  and  Carolina  Nat.  Bank  v.  Senn,  25  S.  C.  572,  we  do  not 
think  are  in  point.  In  the  former  case,  it  was  held  that  the 
code  makes  no  provision  for  costs  in  special  proceedings,  but 
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only  in  actions.  This  case  not  being  a  special  proceeding,  but 
an  ordinary  civil  action,  in  which  the  appellants  have  in- 
tervened by  petition,  does  not  fall  within  the  scope  of  that 
decision.  In  the  other  case,  the  application  was  made  for 
homestead  in  the  mode  prescribed  by  statute,  where  the  sheriff 
was  proceeding  to  levy  upon  the  property  of  the  judgment 
debtor,  and  the  court,  without  determining  whether  that  was 
a  special  proceeding,  simply  held  that  as  the  homestead  law 
made  a  special  provision  for  costs  in  such  cases,  which  provis- 
ion did  not  cover  that  case,  costs  could  not  be  awarded.  Here, 
however,  as  we  have  said,  this  was  not  a  special  proceeding, 
but  simply  a  step  taken  in  an  ordinary  action;  and  hence  the 
case  falls  under  the  general  law  regulating  the  allowance  of 
costs  in  such  actions. 

The  judgment  of  this  court  is,  thai  the  judgment  of  the 
circuit  court  be  affirmed.       

HoMESTBAD  —  Pabtnbrship  Propbrtt.  — The  prevailing  doctrine  ia,  th&t 
a  homestead  cannot  be  set  apart  oat  of  partnership  realty,  as  long  as  ored> 
itors  have  unsatisfied  claims  against  the  partnership.  Note  to  Pryor  v.  StonCf 
70  Am.  Deo.  346;  not*  to  McCoy  v.  Brennan,  1  Am.  St  Bep.  594,  695. 
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"Wblcker  V,  Staples. 

[88  Tennessee,  49.] 

Sbvbn  Tears*  Adverse  Possession  Gives  Title  to  Land. — Where  • 
debtor  conveys  land  to  his  wife  and  children,  who  remain  in  the  actual 
possession  thereof,  claiming  it  as  theirs,  for  more  than  seven  years,  a  suit 
by  his  creditors,  attacking  the  conveyance,  as  made  in  fraud  of  their 
rights,  will  be  barred.  And  the  fact  that  he  lived  with  them  during  the 
time  makes  no  difference,  since  the  possession  is  presumed  to  be  with 
the  legal  title. 

Reversal  of  Judgment,  Effect  ok,  on  Rights  of  Purchaser  at  Sale.  — 
Where  the  purchaser  at  a  judicial  sale  is  either  a  party  or  a  privy  to  the 
suit  in  which  the  sale  is  ordered,  his  title  will  be  defeated  by  a  reversal 
of  the  judgment  or  decree,  upon  writ  of  error  sued  out  after  the  making 
of  the  sale.  And  a  maker  of  a  general  assignment  for  the  benefit  of 
creditors  is  a  privy  to  a  suit  brought  by  his  assignee  to  recover  assets. 

Bill  to  set  aside  conveyance  of  land  alleged  to  have  been 
fraudulent.     The  opinion  states  the  facts. 

Welcker  and  McNutt,  for  Welcker. 

0.  W.  Henderson,  for  Staples. 

TuENEY,  C.  J.  Joseph  Mueke  and  Son,  being  indebted,  for 
the  benefit  of  creditors,  made  a  general  assignment  to  com- 
plainant, Welcker,  in  trust. 

Thomas  Staples,  who  was  indebted  to  Mueke  and  Son  by- 
judgment  in  the  sum  of  about  $104,  conveyed  his  land  to  his 
wife  and  children  for  a  recited  consideration,  part  of  which 
was  paid. 

The  assignee  filed  this  bill,  attacking  said  conveyance  for 
fraud.     The  chancellor  decreed  for  complainanti  the  land  was 


870  Lawrence  v.  Ingersoll.  [Tenn. 

Bold,  and  purchased  by  Mueke,  the  senior  member  of  the  firm. 
The  case  is  before  us  on  writ  of  error. 

It  clearly  appears  that  for  more  than  seven  years  prior  to 
the  filing  of  the  bill,  the  vendees  were  in  the  actual  possession 
of  the  land,  claiming  it  as  theirs.  The  fact  that  the  husband 
and  father  lived  with  them  makes  no  difference,  as  the  posses- 
sion is  presumed  to  be  with  the  legal  title. 

Mueke,  the  purchaser,  while  not  a  party  by  name,  is  a  privy 
to  this  suit.  If  complainant,  his  assignee,  succeeds,  a  debt  is 
paid  to  him  which  is  to  be  applied  to  the  claims  of  his  creditors, 
and  for  his  benefit.  He  will  have  an  interest  in  any  surplus 
remaining  of  his  assigned  estate  after  the  payment  of  his  debts; 
therefore  his  title  will  fail  on  reversal  upon  a  writ  of  error. 

Decree  reversed,  and  bill  dismissed,  with  costs. 


Adverse  Possession. —  In  the  case  of  Wyatt  v.  Elam,  23  Gku  201,  68  Am. 
Dec.  518,  land  was  sold  under  an  execution  as  the  father's,  to  whose  minor 
sons  the  purchaser  conveyed  it.  The  father  and  the  sons  took  and  held  joint 
possession  under  this  conveyance,  and,  subsequently,  the  land  was  again  sold 
under  execution  as  the  father's.  The  second  purchaser,  after  more  than  seven 
years  from  the  commencement  of  such  joint  possession,  sued  the  father  and 
the  two  sons  for  the  land.  Under  these  circumstances,  the  possession  of  the 
sons  was  held  to  be  adverse  to  the  purchaser. 

Adverse  Possession.  —  A  husband  holding  land  adversely  may  convey  to 
his  wife,  who  may  continue  to  hold  adversely  until  action  to  recover  the  land 
is  barred  by  the  statute  of  limitations:  Curbay  v.  Bellemer,  70  Mich.  106. 

Judgments  —  Reversal  of  —  Effect  upon  Purchasers  at  Judicial 
Salk.  — Reversal  of  a  judgment  in  the  appellate  court  restores  the  parties  to 
their  original  rights,  so  far  as  this  can  be  done  without  prejudice  to  third 
persons:  Oould  v.  Sternburg,  128  111.  510;  15  Am.  St.  Rep.  138,  and  particu- 
larly note  144;  Adama  v.  Odom,  74  Tex.  206;  15  Am.  St.  Rep.  827,  and  note. 


Lawrence  v.  Ingersoll. 

[88  Tbnmbssbb,  52.] 

Isjxrscmos  kot  Mandatory  when.  —  An  injunction  which  prohibits  the 
parties  enjoined  from  meeting  and  acting  as  a  board  of  education,  with- 
out  giving  the  complainant  notice,  and  permitting  him  to  act  with  them, 
is  not  mandatory. 

Lboality  and  Validity  of  Election  of  Officer  may  be  Inquired  into  by 
Mandamus  when.  —  When  a  city  charter  provides  that  an  election 
shall  be  made  by  the  mayor  and  aldermen  by  ballot,  no  other  official 
being  directed  to  declare  or  certify  it,  and  no  provision  is  made  for  a  con- 
test,  the  legality  and  validity  of  such  election  may  be  inquired  into  in 
any  proceeding  by  mandamua  to  compel  others  to  recognize  the  claimant's 
title  to  the  office,  or  when  he  seeks  to  enter  into  it^  or  otherwise  assert 
his  right  to  act  as  duly  elected. 
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Certificate  of  Election  Made  by  Officer  Who  had  Nothing  to  do  with 
Election,  or  with  the  certifying  of  it,  does  not  aflFect  the  question  of  the 
validity  of  the  election  of  the  person  to  whom  such  unauthorized  certifi- 
cate  is  given. 

Election  by  Definitb  Body,  Majority  of  Quorum  Necessary  in.  —  In  an 
election  by  a  definite  body,  as  by  a  board  of  aldermen  and  mayor,  in  the 
absence  of  a  statutory  provision  to  the  contrary,  a  majority  of  the  body 
present  and  acting  must  vote  for  a  candidate,  in  order  to  elect  him;  and 
it  is  not  sufficient  for  him  to  receive  a  plurality  of  votes  cast,  or  a  major- 
ity, if  blank  ballots  are  excluded.  Where,  therefore,  a  board  consisting 
of  nine  aldermen  and  a  mayor,  the  latter  having  no  vote  except  in  case 
of  a  tie,  undertake  to  elect  an  officer  at  a  meeting  at  which  there  are 
eight  aldermen  and  the  mayor  present,  and  four  ballots  are  cast  for  one 
candidate,  three  for  another,  and  one  blank  ballot,  and  the  mayor  de> 
clares  the  candidate  who  received  the  four  ballots  elected,  whereupon  a 
motion  to  reconsider  is  made,  and  four  votes  are  cast  for  and  four  votes 
against  the  motion,  and  the  mayor,  without  voting,  declares  the  motion 
lost,  there  is  no  valid  election. 

Blank  Vote  is  not.  Technically,  a  Ballot;  but  it  is,  nevertheless,  an  act 
of  negation,  —  affirmative  in  showing  that  another  voter  acted,  and  nega- 
tive  in  determining  the  majority. 

Action  of  Mayor  in  Declaring  Election  Carried  is  Ineffectual,  in  a 
board  consisting  of  nine  aldermen  and  the  mayor,  where,  eight  aldermen 
being  present,  four  vote  for  one  candidate,  three  for  another,  and  one 
casts  a  blank  ballot,  because,  there  being  no  tie,  the  mayor  had  no  right 
to  vote. 

Election  Required  to  be  by  Ballot  cannot  bk  Ratified  by  a  vote  not 
taken  by  ballot,  nor  in  any  case  without  a  majority  vote  to  ratify  it« 

Bill  for  an  injunction.     The  opinion  states  the  case. 
Taylor  and  Hoodj  and  Wat.  M.  Cocke ^  for  Lawrence. 
J.  W.  Caldwell,  and  Ingersoll  and  Peyton,  for  Ingersoll. 

Snodqrass,  J.  The  bill  in  this  cause  was  filed  by  J.  C- 
Lawrence,  claiming  to* be  a  duly  elected  and  qualified  member 
of  the  board  of  education  of  the  city  of  Knoxville,  for  an  in- 
junction against  defendants,  —  the  other  four  members  of  said 
board,  —  to  prohibit  the  meeting  and  action  of  said  board 
without  him,  and  to  compel  defendants,  by  mandamus,  to  rec- 
ognize him  as  a  member  of  the  board,  and  permit  him  to  take 
part  in  its  proceedings,  upon  allegation  of  refusal  of  defendants 
80  to  do. 

The  injunction  issued,  and,  on  final  hearing,  mandamus  was 
awarded,  as  prayed  for. 

Respondents  appealed,  and  assigned  errors. 

Two  preliminary  questions  are  made,  which  need  to  be 
briefly  noticed  before  disposition  of  the  real  merits  of  the  con- 
troversy.    One  of  these  is  made  by  respondents,  and  is  an 
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objection  to  the  power  of  the  court  to  issue  a  mandatory  in- 
junction, upon  the  assumption  that  the  one  issued  in  this  case 
is  such.  The  other  question  is  made  by  complainant,  and  goes 
to  the  right  of  the  court  to  inquire  into  the  legality  and  validity 
of  his  election  in  this  proceeding. 

Respecting  the  first  question,  it  is  suflBcient  to  say  that  the 
injunction  is  not  mandatory.  The  injunction  prohibited  the 
meeting  and  acting  of  defendants  without  giving  complainant 
notice,  and  permitting  him  to  act  with  them.  It  did  not  com- 
mand his  admission,  except  the  respondents  proceeded  to  act. 
It  prohibited  their  acting,  but  authorized  them  to  avoid  this 
prohibition  on  compliance  with  conditions  which  they  could 
or  could  not  accept,  as  they  saw  proper,  and  was  clearly  not 
mandatory.  It  therefore  becomes  irrelevant  and  unimportant 
to  discuss  the  question  of  the  right  to  issue  mandatory  injunc- 
tions, and  the  extent  to  which  they  may  go. 

As  to  the  second  question  stated,  it  is  equally  clear  that  the 
chancellor  had  the  right  to  determine  the  legality  and  validity 
of  the  election  under  which  complainant  claimed  title  to  the 
office  for  the  exercise  of  the  powers  of  which  he  sought  the  aid 
of  the  court.  His  election  depended  alone  upon  the  action  of 
the  board  of  mayor  and  aldermen,  as  embodied  in  the  record 
made  of  it  by  them.  The  notification  called  a  certificate,  is- 
Bued  to  him  by  the  recorder,  is  of  no  force  or  validity,  because 
not  required  by  law.  But  if  it  were,  it  could  only  embody 
the  result  of  the  record  of  election,  and  could  not  add  to  its 
efficacy  in  the  least,  or  change  its  eflFect. 

All  the  provision  made  in  the  charter  of  Knoxville  respect- 
ing this  election  pertinent  to  the  point  now  being  considered 
is,  that  it  shall  be  made  by  the  mayor 'and  aldermen,  by  bal- 
lot. No  other  official  is,  in  terms,  directed  to  declare  it  or  to 
certify  it,  nor  is  any  provision  made  for  a  contest. 

In  such  case,  it  is  well  settled  that  the  legality  and  validity 
of  such  election  may  be  inquired  into  in  any  proceeding  by 
mandamus  to  compel  other  persons  to  recognize  the  claimant's 
title  to  the  office,  or  when  he  seeks  to  enter  into  it,  or  other- 
wise assert  his  right  to  act  as  duly  elected:  6  Am.  &  Eng. 
Ency.  of  Law,  384,  385,  and  cases  cited;  Marshall  v.  Kerns,  2 
Swan,  67,  68;  Pucket  v.  Bean,  11  Heisk.  600;  Lewis  v.  Wat- 
kins,  3  Lea,  181,  182. 

These  questions  out  of  the  way,  we  come  to  the  real 
question  in  the  case:   Was  the  complainant  elected,  and  is 
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he  therefore  entitled  to  compel  the  defendants  to  admit  and 
recognize  him  as  a  member  of  the  board  ? 

To  determine  this,  it  is  necessary  to  examine  his  claim  to 
election,  and  then  ascertain  if,  under  the  law,  it  is  well  founded. 
To  support  the  first,  he  shows  the  following  record  from  the 
minutes  of  the  proceedings  of  the  board  of  mayor  and  alder- 
men, in  addition  to  the  notification  or  certificate  of  the  recorder, 
before  referred  to,  and  indorsement  thereon  of  the  recorder, 
that  complainant  had  taken  the  oath  required  by  law. 

"  At  a  called  meeting  of  the  board  of  mayor  and  aldermen 
of  the  city  of  Knoxville  held  Friday,  January  27,  A.  D.  1888, 
there  were  present,  and  answering  roll-call.  Aldermen  Selby, 
Barry,  Hockinjos,  Jones,  Albers,  Home,  Perry,  and  McDaniel. 
Mayor  Luttrell  called  Mayor-elect  Condon  and  ex-Mayor  Ful- 
cher  and  Alderman  S.  B.  Boyd  to  take  seats  on  mayor's  stand. 
The  following  proceedings  were  had,  to  wit:  — 

*'  The  minutes  of  the  meetings  of  this  board  of  January  6th, 
January  25th,  and  January  26th  were  read  and  approved. 

"  On  motion  of  Alderman  Albers,  the  board  took  a  recess  of 
five  minutes.  Mayor  Luttrell  resumed  the  chair,  and  called 
the  board  to  order.  Alderman  Perry  moved  to  go  into  an  elec- 
tion for  a  member  of  the  city  school  board,  to  fill  out  the  un- 
expired term  of  Hon.  M.  J.  Condon,  resigned.  Motion  car- 
ried. 

"  Mayor  Luttrell  appointed  Aldermen  McDaniel  and  Barry 
as  tellers,  and  Alderman  Perry  to  take  up  the  vote. 

"  Alderman  Perry  nominated  F.  L.  Fisher.  Alderman 
Jones  nominated  Mr.  J.  C.  Lawrence.  The  ballot  was  taken^ 
and  it  was  found  that  J.  C.  Lawrence  had  received  four  votes, 
and  F.  L.  Fisher  three  votes;  and  a  blank  was  also  found,  with- 
out any  name,  and  thrown  out. 

"Mayor  Luttrell  declared  J.  C.  Lawrence  legally  elected  as 
a  member  of  the  city  school  board  of  education,  to  fill  outthe  un- 
expired term  of  Hon.  M.  J.  Condon,  resigned.  Some  discussion 
was  had,  after  which  Alderman  Perry  moved  to  reconsider 
said  vote  and  election.     Seconded  by  Alderman  Albers. 

*'  The  ayes  and  noes  were  taken  on  roll-call,  Aldermen 
Selby,  Hockinjos,  Albers,  and  Perry  voting  aye,  and  Aldermen 
Barry,  Jones,  Home,  and  McDaniel  voting  no. 

"  Major  Luttrell  decided  the  motion  lost. 

"On  motion  of  Alderman  Barry,  the  board  adjourned  till 
nine  o'clock  to-morrow  morning. 

"(Signed)         Approved:     Jas.  C.  Luttrell,  Mayor." 
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"  City  op  Knoxville,  Tenn.,  January  31,  A.  D.  1888. 
"  Mr.  J.  C.  Lawrence. 

"At  the  regular  meeting  of  the  board  of  mayor  and  alder- 
men of  the  city  of  Knoxville,  held  January  27,  A.  D.  1888, 
you  were  chosen  and  elected  as  a  member  of  board  of  educa- 
tion, to  fill  out  the  unexpired  term  of  said  office  of  Martin  J. 
Condon,  resigned. 

"  By  order  of  the  board.  C.  C.  Nelson,  Recorder." 

"  Enrolled  1,  12,  '89.     Bk.  L,  p.  45. 

"J.  C.  Lawrence  came  before  me  and  took  oath  of  office,  as 
required  by  new  charter,  January  31,  1888. 

"  C.  C.  Nelson,  Recorder." 

Upon  this  record,  and  these  statements  of  the  recorder,  he 
bases  his  claim  to  the  office,  and  right  to  a  peremptory  mando' 
mu8. 

No  question  is  made  that  the  oath  stated  to  have  been  taken 
is  not  shown  to  have  been  done  by  this  indorsement,  nor  upon 
the  notification  or  certificate,  as  such.  The  question  is  only 
made,  as  to  the  latter,  that  the  recorder  had  nothing  to  do 
with  the  election,  or  certifying  it,  and  that  this  certificate  does 
not  afiect  the  question;  and  this  is  true. 

This  brings  us  to  the  second  subdivision  of  the  real  question, 
—  that  is,  to  determine  whether,  under  the  law,  he  was  in  fact 
elected.  The  provisions  of  the  charter  in  relation  to  the  elec- 
tion are  found  in  several  sections  of  the  act  of  June  10,  1885, 
entitled  "  An  act  to  reduce  the  acts  incorporating  the  city  of 
Knoxville,  and  the  various  amendments  thereto,  to  one  act, 
and  to  amend  the  same." 

Section  63  of  this  act  provides  that  there  shall  be  a  board  of 
education  for  the  city,  to  consist  of  five  members,  citizens  of 
the  town,  and  not  members  of  the  board  of  mayor  and  alder- 
men. 

"Section  64.  The  board  of  education  shall  be  elected  by 
the  board  of  mayor  and  aldermen,  from  the  citizens  and  qual- 
ified voters  of  the  town,  by  ballot,  and  the  term  of  office  of  each 
member  shall  be  five  years. 

"  Section  3 The  board  of  mayor  and  aldermen  shall 

be  composed  of  nine  aldermen. 

"  Section  4 The  mayor  shall  not  vote,  except  in  case 

there  shall  be  a  tie  vote,  on  any  question,  and  then  he  shall, 
by  his  vote,  decide  the  question 

"  Section  5.  It  shall  require  a  majority  of  the  members  of 
the  board  to  form  a  quorum  for  the  transaction  of  business." 
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No  provision  being  made  for  the  filling  of  vacancies  in  the 
board  of  education,  this  defect  was  remedied  by  an  ordinance, 
as  follows:  — 

"  In  case  any  vacancy  shall  occur  in  the  board  of  education, 
the  unexpired  term  of  such  member  vacating  shall  be  filled 
by  an  election  by  the  board  of  mayor  and  aldermen  as  soon  as 
practicable  after  such  vacancy  occurs." 

These  are  all  the  provisions  of  the  charter  or  ordinances  of 
the  city  necessary  to  be  noticed.  They  are  those  under  which 
the  election  was  held,  and  the  provisions  of  which  must  deter- 
mine its  validity  or  invalidity,  no  other  law  existing  in  our 
statutes  which  affects  the  question. 

It  is  observed  that  there  are  nine  aldermen  who,  with  the 
mayor,  are  to  make  the  election,  if  all  are  present,  the  mayor 
having  no  vote,  as  no  tie  could  result;  that  if  less  than  nine 
are  present,  but  a  majority  of  that  number,  then  those  present 
may  elect;  but  if  equally  divided  in  an  election,  the  mayor 
may  cast  the  deciding  vote, — the  only  contingency  in  which 
his  act  can  afiect  the  question. 

In  the  election  now  being  considered,  a  majority  (eight)  were 
present,  and  participating  in  the  election.  This  appears  both 
in  the  recitals  of  the  record  hereinbefore  shown  and  in  the  fact 
that  seven  ballots  were  cast  for  the  candidates,  and  one  blank 
ballot. 

It  remains  now  to  inquire,  What  is  the  efiect  of  this  action  on 
the  part  of  this  board,  acting  through  its  eight  members,  an 
authorized  quorum? 

In  determining  this  question,  it  must  be  borne  in  mind  that 
we  are  not  examining  the  effect  of  an  election  by  an  indefinite 
number  of  electors,  as  the  vote  of  the  body  of  the  people  of 
the  city,  or  the  vote  of  any  indefinite  number  of  people,  in  a 
popular  election;  for  the  rule  governing  the  one  is  entirely 
diff'erent  from  that  governing  the  other. 

In  the  case  of  a  general  or  special  election  by  the  vote  of 
the  people,  by  the  vote  of  an  indefinite  number,  the  com- 
mon-law rule  is,  that  a  plurality  of  votes  elects, — that  is, 
the  candidate  getting  more  votes  than  any  other  is  elected,  al- 
though he  does  not  get  a  majority  of  the  votes  cast,  and  hence 
it  makes  no  difference  that  there  are  absent  voters,  or  blank 
votes  cast.  They  do  not  change  the  fact  that  one  candidate 
receives  a  plurality,  and  cannot  do  so,  in  the  very  nature  of 
things:  Cooley  on  Constitutional  Limitations,  5th  ed.,  sec.  779; 
Bee  also  sees.  770,  771. 
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Mr.  Cooley  treats  alone  the  subject  of  popular  elections,  the 
scope  of  his  work  not  including  elections  by  governing  bodies 
of  corporations. 

This  is  not  only  the  rule  at  common  law,  but  it  is  so  by 
statute  in  this  state;  and  hence,  in  our  elections  by  the  people, 
the  candidate  who  gets  the  highest  number  of  votes  is  elected. 

And  this  rule  is  applied  to  corporate  action,  where  the  cor- 
porate power  resides  in  the  inhabitants  or  citizens  at  large, 
and  where  they  meet  and  act  in  their  primary  capacity,  and 
hence  in  indefinite  numbers:  Dillon  on  Municipal  Corpora- 
tions, sees.  208-215. 

But  the  rule  is  equally  well  settled,  and  indeed  is  not  open  to 
controversy,  that  where  an  election  is  to  be  made  by  a  definite 
body  of  electors,  as  a  number  of  aldermen,  that,  "  in  the  ab- 
sence of  special  provision,  the  major  part  of  those  present  at  a 
meeting  of  this  select  body  must  concur,  in  order  to  do  any 
valid  act":  Dillon  on  Municipal  Corporations,  sees.  216,  220. 

"Where,  therefore,"  adds  the  author,  "it  appeared  that  thir- 
teen ballots  were  cast  when  the  members  present  were  only 
entitled  to  give  twelve  votes,  of  which  seven  were  for  one  per- 
son and  six  for  another,  there  is  no  election,  and  the  council, 
though  it  has  declared  that  the  person  receiving  seven  votes 
was  duly  elected,  may  rescind  its  action,  and  proceed  to  a  new 
election  ":  Dillon  on  Municipal  Corporations,  sees.  216,  220. 

And  this  common -law  rule  as  to  majorities  he  declares  is 
applied  to  governing  bodies  of  municipal  corporations,  where  not 
specially  regulated  by  charter  or  statutes:  Dillon  on  Munici- 
pal Corporations,  sees.  216,  217. 

We  have  seen  that  it  is  not  only  differently  regulated  by  the 
charter  of  Knox vi lie,  or  other  statute  of  Tennessee,  but  that  the 
charter  provides  for  the  transaction  of  business  only  by  a  ma- 
jority of  a  quorum,  and  gives  the  mayor  a  right  to  vote  when 
the  majority  thereof  cannot  decide,  thereby  conclusively  show- 
ing that  a  majority  must  concur,  or  there  is  no  result.  A  dif- 
ferent rule,  as  we  have  seen,  and  we  repeat,  prevails  at  common 
law,  where  the  election  is  by  an  indefinite  number  of  electors, 
in  which  a  plurality  of  votes  is  sufficient  for  an  election. 

These  rules  and  their  distinctions  are  very  forcibly  and 
clearly  stated  in  the  able  treatise  on  elections  in  the  sixth 
volume  of  American  and  English  Encyclopaedia  of  Law,  as 
follows:  "The  only  way  to  defeat  the  election  of  a  candidate 
at  an  election  where  the  number  of  the  electors  is  indefinite,  or 
where  the  law  does  not  require  a  majority  of  all  the  members 
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of  a  body  having  a  definite  number  (as  opposed  to  a  majority 
of  those  voting),  is  by  voting  for  another  canidated;  and  the 
fact  that  a  majority  enters  a  protest  against  the  minority  can- 
didate voted  for  at  a  regularly  called  election  will  not  defeat 
the  election,  if  no  other  candidate  is  voted  for.  This  rule  does 
not  apply  to  cases  where  the  elective  body  consists  of  a  defi- 
nite number,  and  a  majority  of  the  members  is  requ  red  for 
an  election.  In  such  case,  a  refusal  to  vote,  or  a  blank  vote 
by  a  majority,  will  defeat  an  election":  Pages  322,  331. 

We  have  heretofore  seen  that  under  this  charter  a  majority 
of  the  quorum  is  required.  This  author  shows  further  that 
the  rule  respecting  the  election  by  a  definite  number  in  a 
municipal  body  extends  also  to  other  bodies  of  definite  num- 
bers, as  legislatures,  etc.,  and  shows  that  in  such  case  a  ma- 
jority must  concur,  and  vote  for  the  candidate,  in  order  to 
elect  him;  quoting  several  cases  and  instances  of  high  au- 
thority. He  says,  illustrating:  "  By  section  15  of  the  Revised 
Statutes  of  the  United  States,  it  is  provided  that  all  votes  for 
senators  shall  be  by  viva  voce  vote  of  membeis  of  the  legis- 
lature, and  by  section  37,  that  all  votes  for  representatives  in 
Congress  must  be  written  or  printed  ballots,  and  that  all  votes 
received  or  recorded  contrary  to  such  action  shall  be  of  no 
effect.  It  has  been  held  that  where  there  is  no  provision  of 
law  making  a  plurality  sufficient  for  an  election,  that  a  ma- 
jority of  the  votes  cast  must  be  for  a  candidate,  in  order  to 
elect  him  ":  6  Am.  &  Eng.  Ency.  of  Law,  332,  citing  State  v. 
Fagan,  32  Cong.  El.  Cas.  45. 

He  cites  several  cases  sustaining  the  text,  the  notes  being 
as  follows:  "In  the  absence  of  any  act  of  Congress  on  the  sub- 
ject, a  state  may  pass  a  law,  or  a  joint  or  concurrent  resolu- 
tion of  the  legislature  requiring  a  majority  of  all  the  members 
elected  to  both  branches  of  the  legislature  to  elect  a  senator 
of  the  United  States;  and  in  such  a  case,  where  twenty-nine 
votes  were  given  for  one  candidate,  and  twenty-nine  blank 
votes  were  given,  it  was  held  that  this  did  not  constitute  an 
election:  2  Cong.  El.  Cas.  608;  Yules  v.  Mallory,  Sen.  El. 
Cas.  146."  And  again:  "In  1866,  in  the  Stockton  case,  in 
New  Jersey  (Senate  Election  Cases,  264),  it  appeared  that 
there  was  no  law  in  the  state  regulating  the  election  of  sena- 
tors; and  there  had  been  a  practice  of  regulating  the  election 
of  all  officers  by  resolution  of  the  convention,  and  at  the  con- 
vention for  the  election  of  senators,  in  1865,  a  resolution  was 
adopted  that  a  plurality  of  the  mt  mbers  present  might  elect. 
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The  judiciary  committee,  reporting  through  Senator  Trumbull, 
decided  in  favor  of  the  validity  of  the  election,  but  the  resolu- 
tion was  amended  by  the  close  vote  of  twenty-two  to  twenty- 
one,  and  the  candidate  was  declared  not  elected.  It  was 
claimed  by  some  of  the  senators  that  the  parliamentary  law 
required  a  majority  to  elect,  and  this  could  only  be  changed 
by  a  law  or  a  resolution  of  the  house  i  acting  in  their  legislative 
capacity  ":  6  Am.  &  Eng.  Ency.  of  Law,  332. 

Thus  it  appears,  by  concurrence  of  text-book,  judicial,  sen- 
atorial, congressional,  and  legislative  authority,  that  the  rule 
is  settled  that  a  majority  of  a  definite  body  present  and  act- 
ing must  vote  for  a  candidate,  in  order  to  elect  him,  and  that 
it  is  not  sufiicient  that  he  receive  a  plurality  of  votes  cast,  or 
a  majority^  if  blank  ballots  are  excluded.  His  claim  must  not 
depend  upon  the  negative  character  of  the  opposition,  but  upon 
the  affirmative  strength  of  his  own  vote.  It  is  not  sufficient 
that  a  majority  were  not  cast  against  him;  to  be  elected,  the 
majority  must  be  cast  for  him. 

"  So  if  a  board  of  village  trustees  consists  of  five  members, 
and  all,  or  four,  are  present,  two  can  do  no  valid  act,  even 
though  the  others  are  disqualified,  by  interest,  from  voting, 
and  therefore  omit  or  decline  to  vote.  Their  assenting  to  the 
measure  voted  for  by  the  two  will  not  make  it  valid.  If  three 
only  were  present,  they  would  constitute  a  quorum.  Then  the 
votes  of  two,  being  a  majority  of  the  quorum,  would  be  valid; 
certainly  so,  where  the  three  are  all  competent  to  act":  Dil- 
lon on  Municipal  Corporations,  sec.  217. 

These  authorities  answer  the  proposition  urged  by  complain- 
ant, that  the  blank  vote  must  not  be  considered,  and  it  must 
be  treated  as  though  only  seven  votes  were  cast,  and  he  got 
four.  It  is  true  that  the  blank  vote  cannot  be,  in  the  techni- 
cal sense,  a  ballot;  but  it  is  nevertheless  an  act  of  negation,  — 
affirmative  in  showing  that  another  voter  acted,  and  negative 
in  determining  the  majority.  It  was  one  of  eight  attempted 
to  be  cast  with  a  purpose  of  not  supporting  complainant,  and 
is  only  to  be  counted  as  showing  that  he  did  not  get  a  major- 
ity; just  as  would  have  resulted  had  it  been  an  illegal  vote,  as 
being  for  two  candidates,  or  otherwise. 

But  complainant's  case  would  be  no  better  if  that  vote 
was  entirely  disregarded,  because  the  record  otherwise  shows 
that  eight  aldermen  were  present,  and  without  reference  to 
their  vote,  he  must  have  received  five  votes,  in  order  to  be 
elected. 
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The  roll-call  shows  eight  present.  On  the  vote  to  reconsider, 
eight  voted.  Indeed,  it  is  not  anywhere  contended  by  com- 
plainant that  they  were  not  all  present  and  participating,  and, 
as  shown,  the  contrary  affirmatively  appears. 

But  it  is  said  that  the  mayor  declared  the  election  carried, 
and  that  this  is  equivalent  to  a  vote  for  him,  and  with  four 
votes  for  him  and  four  not  for  him,  the  mayor's  vote  or  action 
makes  the  election. 

There  are  several  answers  to  this,  all  conclusive:  1.  The 
mayor  had  no  right  to  vote,  as  there  was  no  tie;  and  2.  He 
did  not  vote;  3.  His  action  declaring  the  result,  without  voting, 
could  not  make  an  election,  because  the  law  does  not  allow 
him  to  declare  a  candidate  elected,  even  on  a  tie,  without  vot- 
ing, or  at  all. 

He  can  only,  in  such  case,  vote  and  make  an  election;  and 
when  he  does  this,  it  makes  it,  even  though  he  should  then 
declare  the  candidate  not  elected. 

A  still  further  argument  is  made,  however,  that  the  board 
appears  to  have  ratified  it,  and  this  should  be  treated  as  giv- 
ing it  validity. 

The  answers  to  this  are,  if  possible,  even  more  conclusive. 
They  are:  1.  That  the  board  has  no  power  to  elect  except  by 
ballot.  There  was  never  but  one  ballot  cast,  and  if  that  did 
not  make  it,  no  election  could  otherwise  be  made.  2.  The 
board  did  not  ratify  it.  On  the  contrary,  four  members  voted 
to  reconsider,  and  therefore  against  ratification,  and  four  for 
it.  This,  at  best,  while  unimportant,  was  not  an  affirmative; 
it  was,  at  most,  but  a  tie,  which  the  mayor  might,  by  his  vote, 
have  decided.  He  did  not  choose  to  vote,  but,  instead,  de- 
clared the  matter  lost.  In  both  instances,  the  mayor  refused 
or  failed  to  vote,  and  contented  himself  with  declaring  that 
the  results  stood  accomplished  without  his  vote.  We  are  not 
presenting  the  parliamentary  question,  or  attempting  to  show 
that  four  against  four  would  rescind  any  legal  action.  We 
are  only  showing  that  no  majority  ever,  in  any  way,  voted  to 
ratify  the  election.  The  argument  need  not  be  repeated  here, 
that  this  meant  nothing  and  accomplished  nothing.  The  law 
is,  that  they  could  not  make  an  election  by  ratification,  and 
the  fact  is,  they  did  not. 

In  addition  to  the  eflbrt  to  reconsider,  it  is  said,  as  evidence 
of  ratification,  that  on  the  notification,  called  "  certificate,"  of 
the  recorder,  in  which  he  advises  complainant  of  his  election, 
he  appends  to  that  statement  the  words  "by  order  of  the 
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board,"  and  that  this  is  evidence  of  ratification.  Having 
shown  that  ratification  could  not  make,  or  make  valid,  an 
election,  it  is,  perhaps,  superfluous  to  deal  with  the  evidences 
of  itj  but  having  denied  the  fact,  it  is  proper  not  to  overlook 
this  point  as  bearing  on  the  question  of  fact  as  to  whether  or 
not  any  act  of  the  board  was  an  attempted  ratification. 

We  have  seen  that  the  recorder  has  nothing  to  do  with  the 
election,  either  to  make  or  declare  or  certify  it,  under  the 
charter.  This  whole  paper,  including  indorsement,  therefore 
goes  for  nothing.  His  statement,  in  a  paper,  that  he  was  not 
required  to  make,  that  it  was  done  by  order  of  the  board, 
would  not  prove  that  fact,  of  course,  and  no  other  evidence  of 
it  is  offered.  He  may,  and  doubtless  did,  think  himself  au- 
thorized to  make  it,  and  may  have  been  ordered  to  do  so;  but 
no  such  order  is  produced,  and  nothing  else  proves  it. 

The  construction  herein  given  to  the  charter  regulating 
municipal  elections  and  the  action  of  municipal  boards  is  not 
only  sound  in  law,  but  in  policy.  It  would  be  of  the  most 
injurious  consequence  to  hold  that  municipal  bodies  could 
make  elections,  or  appropriate  money,  legislate  rights  away, 
or  pass  measures  affecting  vast  property  interests,  by  less  than 
an  affirmative  vote  of  an  acting  majority.  It  is  going  suffi- 
ciently far  to  allow  them  to  act  by  majority  of  a  quorum  pres- 
ent; but  if,  by  legislative  act  or  judicial  construction,  they 
should  be  authorized  to  act  by  a  minority  of  a  quorum,  there 
would  be  no  safeguards  effectual  to  protect  the  public  within 
the  scope  of  their  authority.  It  is  equally  salutary  to  provide, 
by  following  well-founded  principles  and  precedents,  that 
what  they  will  not,  or  do  not  in  fact,  do  by  vote  they  shall 
not  have  power  to  accomplish  by  declaring  it  done  without 
vote. 

Reverse  the  decree,  and  dismiss  the  bill,  with  costs. 


TcBNET,  C.  J.,  while  agreeing  with  the  other  members  of  the  court  that  if 
the  complainant  was  a  duly  elected  member  of  the  board  of  education,  he  waa 
entitled  to  his  voice  therein,  and  the  chancery  court  had  the  jurisdiction  to 
enforce  his  claim,  did  not  assent  to  their  conclusion  that  there  was  no  such 
election  by  the  mayor  and  board  of  aldermen  as  the  charter  contemplated. 
The  following  is  a  synopsis  of  his  dissenting  opinion  on  this  point:  Even 
under  the  rule  laid  down  by  Mr.  Dillon,  there  was  an  election.  As  there 
was  no  dissent  to  the  motion  for  an  election,  to  hold  it,  as  was  done,  was  a 
valid  act,  in  which  all  present  concurred.  If  it  was  necessary  for  all  the 
aldermen  present  to  vote,  this  necessity  was  conformed  to;  for  eight  votes 
were  cast,  although  one  of  the  ballots  was  a  blank.  The  blank,  if  regarded  at 
all,  waa  an  expression  of  indifference  by  the  alderman  who  cast  it,  as  between 
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the  candidates  nominated,  and  therefore  of  consent  that  he  who  should 
receive  a  majority  of  those  actually  voting  should  be  the  elected  member  of 
the  board  of  education.  The  mayor  so  interpreted  it  when  he  declared  Law- 
rence elected,  and  the  board  so  interpreted  it  when  they  refused  to  reconsider. 
And  the  same  interpretation  appeared  in  the  unchallenged  certificate  of 
election,  furnished  by  the  recorder,  "by  order  of  the  board,"  with  objection 
from  no  one. 

No  account  should  be  taken  either  of  the  blank  ballot  or  of  the  nominal 
presence  of  the  alderman  who  cast  it.  If  he  had  retired  from  the  room,  a 
majority  of  the  seven  voting  would  have  made  an  election.  When,  after 
voting  to  hold  an  election,  he  determined  to  take  no  part  in  the  election,  he, 
in  legal  contemplation,  absented  himself  from  the  board,  and  did  not  change 
that  contemplation  by  dropping  a  blank  ballot  in  the  box.  The  fact  that  he 
voted  for  an  election  at  that  meeting  would  not  make  him  present  for  the 
election.  Nothing  can  constitute  a  presence  but  participation.  If  there 
was  participation,  it  was  by  acts  signifying  a  full  acquiescence  in  the  action 
of  the  majority  voting. 

Under  the  rule  laid  down  in  Cooley  on  Constitutional  Limitations,  3d  ed., 
sec.  14,  the  blank  is  not  to  be  counted.  The  presence  of  him  who  cast  it  was 
not  necessary  to  a  quorum  to  make  an  election.  It  is  admitted  that  if  he 
had  been  in  fact  absent,  the  election  would  have  been  lawful  and  free  from 
objection.  Even  though  casting  a  blank  ballot  be  held  to  be  a  participation 
in  the  election,  still  complainant,  having  A  majority  of  such  number  as  was 
authorized  to  elect,  was  elected,  notwithstanding  the  presence  and  participa- 
tion of  him  who  cast  the  blank,  which  is  not  to  be  counted. 

If  five  had  been  present  at  the  election,  with  three  voting  for  one  man, 
and  two  for  another,  or  two  voting  blanks,  or  not  voting  at, all,  the  election 
would  have  been  complete.  Here  seven  did  actually  vote,  and  one  did  not. 
Why  should  the  blank  be  counted  against  the  complainant?  We  might  aa 
well  count  it  for  him.  The  juster  rule  is,  not  to  count  it  at  all.  The  rule 
cited  from  Judge  Cooley  should  be  adopted  in  the  first  case  of  the  kind 
arising  in  this  state.  The  blank  was  nothing,  and  should  be  counted  for 
nothing;  without  it,  or  its  author,  there  was  a  complete  quorum,  and  bheir 
action  should  be  affirmed.  If  a  quorum  may  hold  an  election,  a  majority 
of  that  quorum  may  make  an  election.  Under  the  rule  laid  down  by  the 
majority  of  the  court,  one  man  will  have  power,  by  voting  a  blank  ballot,  to 
defeat  an  election. 

Municipal  Corporations  —  Proceedings  or  Town  Council. — In  Attor- 
ney-General  v.  Shepard,  62  N.  H.  383,  13  Am.  St.  Rep.  576,  it  is  said  that 
"in  the  absence  of  express  regulation,  a  proposition  is  carried  in  a  town 
meeting,  or  other  legislative  assembly,  by  a  majority  of  the  votes  cast";  cit- 
ing Dillon  on  Municipal  Corporations,  sec.  44,  p.  63,  note  2.  And  the  acts 
of  the  majority  present  at  a  town  meeting  bind  not  only  the  minority  pres- 
ent, but  all  councilmen  who  are  absent:  Chamberlain  v.  Dover,  13  Me.  466; 
29  Am.  Dec.  517.  Compare  Heiskell  v.  Mayor,  65  Md.  125;  57  Am.  Rep. 
308.  If  a  quorum  of  a  municipal  council  is  present,  and  a  majority  of  such 
quorum  vote  in  favor  of  a  measure-  it  will  prevail,  although  an  equal  num- 
ber refrain  from  voting:  Rushvillt  O.  Co.  v.  Eushville,  121  Ind.  206;  16  Am. 
St.  Rep.  388. 

Mandamus.  —  As  to  when  and  for  what  purposes  a  writ  of  mandamus  will 
lie,  see  extended  note  to  Dane  v.  Derby,  89  Am.  Dec.  728-742.  Mandamua 
should  not  be  denied  where  there  is  a  right,  and  the  law  has  established  no 
AM.  St.  Ebp..  Vol.  XVII.— » 
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specific  remedy;  it  should  issue  to  prevent  a  failure  of  justice:  State  v.  Kirhe, 
12  Fla.  278;  95  Am.  Dec.  314.  And  while  mandamu3  may  be  the  remedy  to 
restore  an  oflScer  unlawfully  removed  from  office,  yet,  ordinarily,  mandamtta 
will  not  lie  to  try  title  to  an  office,  nor  to  compel  a  person  holding  an  office  to 
Jidmit  another  thereto:  Note  to  Metsker  v.  Neatly,  13  Am.  St  Rep.  273. 


Dye  v.  Cooke  &  Co. 

[88  Tennessee,  275.] 
Homestead  Rmht,  Debtor  may  Acquire,  by  Marrying,  when.  —  A 
debtor  who  owned  lands  at  the  time  when  he  contracted  the  debt  may 
subsequently  acquire  a  homestead  right  therein,  by  reason  of  his  mar- 
riage, if  his  creditor  had  no  fixed  lien  thereon  at  the  date  of  the  marriage. 
The  law  which  allows  the  debtor  to  acquire  a  homestead  right  la  such 
case  impairs  no  legal  right  of  his  creditor. 

8.  F.  Wilson  and  W.  C.  Dismukes,  for  Dye. 
J.  J.  Turnery  for  Cooke  &  Co. 

LuBTON,  J.  This  case  involves  the  right  of  a  debtor  to 
a  homestead  exemption.  At  the  time  he  entered  into  the  con- 
tract upon  which  judgment  was  finally  procured  against  him, 
he  was  the  owner  of  the  land  in  which  he  now  claims  a  home- 
stead exemption.  He  was  then  an  unmarried  man,  and  not 
the  head  of  a  family,  and  not  therefore  entitled  to  any  exemp- 
tion. 

Subsequently,  but  before  any  lien  had  been  fixed  upon  this 
land  by  either  judgment  or  levy,  he  became  a  married  man, 
and  the  head  of  a  family.  He  now  claims  that,  as  the  head  of 
a  family,  he  is  entitled  to  a  homestead  exemption  in  this  land, 
it  being  worth  less  than  one  thousand  dollars. 

By  the  state  constitution  and  legislative  enactment,  every 
head  of  a  family  is  entitled  to  a  homestead,  to  the  value  of  one 
thousand  dollars,  which  is  declared  to  be  exempt  from  sale 
under  legal  process.  The  debtor,  in  this  case,  as  the  head  of  a 
family  at  the  time  it  was  sought  by  legal  process  to  sell  this 
ftnd,  was  clearly  entitled  to  the  benefit  of  this  provision  of 
the  law,  unless  the  law  be  obnoxious  to  that  provision  of  the 
constitution  of  the  United  States  which  prohibits  any  state 
from  passing  any  law  which  impairs  the  obligation  of  a  con- 
tract. The  contention  of  the  creditor  is,  that  as  to  debts 
created  before  he  became  the  head  of  a  family,  the  law  does 
impair  the  obligation  of  the  contract,  if  it  be  held  applicable  to 
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property  owned  by  the  debtor  before  he  became  the  head  of  a 
family,  and  at  the  time  he  entered  into  the  obligation,  such 
property  being  then  subject  to  forced  sale. 

This  court  held,  in  September,  1872,  and  in  advance  of  the 
supreme  court  of  the  United  States,  and  contrary  to  the  de- 
cisions of  the  courts  of  a  number  of  other  states,  Justice  Free- 
man delivering  the  opinion  of  the  court,  that  as  to  debts  and 
contracts  existing  at  the  time  of  the  enactment  of  our  home- 
stead law,  the  law  was  unconstitutional,  in  that  the  remedy 
of  the  creditor  against  his  debtor  was  destroyed  by  the  exemp- 
tion of  his  property  from  liability:  Kennedy  v.  Stacey,  1  Baxt. 
220;  Hannum  v.  Mclnturf,  6  Baxt.  225. 

The  supreme  court  of  the  United  States  subsequently  an- 
nounced the  same  conclusion:  Gunn  v.  Barry,  15  Wall.  610. 

The  validity,  however,  of  such  exemptions,  as  to  debts 
created  after  the  law,  was  never  seriously  challenged.  The 
law  which  gives  the  creditor  his  remedy,  and  the  law  which 
gives  the  debtor  his  exemption,  are  as  much  parts  of  the  con- 
tract as  if  they  had  been  set  forth  in  the  stipulations  of  the 
agreement  by  which  the  debt  was  originated.  The  homestead 
law  was  in  force  at  the  time  this  contract  was  entered  into 
between  Dye  and  Cooke  &  Co.  The  law  has  not  since  been 
changed.  The  attitude  of  their  debtor  toward  the  law  has 
changed  by  his  subsequent  marriage.  The  creditor  knew  that 
if  before  they  had  fixed  a  lien  upon  this  land  their  debtor 
should  become  the  head  of  a  family,  that  he  would  be  entitled 
to  a  homestead  exemption.  The  status  of  their  debtor  at  the 
time  they  should  attempt  to  subject  his  land  to  forced  sale 
would  determine  their  right  and  his  exemption.  His  status 
at  the  time  the  debt  was  created  neither  fixed  his  right  or 
their  remedy.  They  also  knew  that  if  he  should  encumber  it 
or  sell  it  before  they  had  acquired  a  lien,  they  could  not  sub- 
ject it  to  their  debt.  The  law  no  more  prohibited  his  doing 
the  one  than  the  other.  He  had  the  legal  right  to  marry,  and 
thus  become  the  head  of  a  family,  and  thereby  entitled  to  a 
homestead.  So  he  had  the  right  to  sell  it,  or  to  secure  an- 
other creditor  by  an  encumbrance.  The  creditors  had  no  more 
right  to  demand  that  he  should  hold  the  property  subject  to 
their  claim  than  they  had  to  demand  that  he  should  remain 
single.  No  legal  right  of  the  creditors  has  been  impaired,  and 
no  fraud  has  been  practiced  upon  them.  A  difierent  question 
would  arise  if  they  had  acquired  a  lien  by  levy  or  judgment 
before  his  marriage,  upon  which  it  is  unnecessary  to  intimate 
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an  opinion:  Pender  v.  Lancaster ^  14  S.  C.  25;  37  Am.  Rep. 
720. 

The  view  we  have  reached  is  in  accord  with  the  cases  of 
North  V.  Shearn,  15  Tex.  174;  Trotter  v.  Dohhs,  38  Miss.  198. 
We  have  been  unable  to  find  any  holding  to  the  contrary,  and 
the  learned  counsel  for  appellants  have  cited  us  to  none. 

The  decree  must  be  afl&rmed. 


HoHiSTEAD  —  Marriaqb.  —  The  marriage  of  an  execniion  debtor  after 
levy  upon  personal  property,  but  before  sale,  does  not  entitle  him  to  a  home- 
stead exemption:  Pender  v.  Lancaster,  14  S.  C.  25;  37  Am.  Rep.  720. 


People's  Bank  v.  Franklin  Bank. 

[88  Tennssses,  299.] 

Forged  Chick,  Liabilitt  oj  Bank  for  Negligently  Cashing.  — A  bank 
which  negligently  cashes  a  forged  check  purporting  to  be  drawn  upon 
another  bank,  and  upon  its  indorsement  of  the  check  receives  payment 
from  the  drawee  bank,  is  liable  to  the  latter  bank  for  the  amount  re« 
ceived,  upon  subsequent  discovery  that  the  check  was  forged. 

Nbgligkncb  in  Bank  Cashing  Forged  Check,  What  is  Evidence  of.  — 
Where  a  bank  that  cashes  a  forged  check  is  unable  to  give  the  name  of 
the  person  who  presented  such  check,  or  of  the  person  to  whom  it  was 
paid,  or  to  state  positively  that  it  required  identification  of  such  party, 
this  ia  sufficient  evidence  of  its  negligence  to  render  it  liable  to  the 
drawee  bank  to  which  it  indorsed  it.  And  the  drawee  bank  will  not  be 
precluded  from  recovery  because,  relying  upon  the  indorsement  of  the 
other  bank,  it  paid  the  check  without  investigation  as  to  its  genuine- 
ness. 

Bill  to  recover  amount  paid  by  mistake  on  a  forged  check. 
The  opinion  states  the  case. 

Stark  and  Starky  for  the  complainant. 

Leech  and  Savage,  for  the  respondent. 

FoLKES,  J.  Young  was  a  depositor  of  the  complainant 
bank.  His  name  was  forged  to  a  check  drawn  on  the  com- 
plainant, payable  to  the  order  of  one  Morgan.  Morgan's  name 
was  also  forged  as  an  indorser  on  the  check.  This  check, 
with  the  forged  name  of  Young,  the  maker,  and  of  Morgan, 
the  indorser,  was  presented  to  the  defendant,  the  Franklin 
Bank,  and  was  cashed  or  purchased  by  the  defendant,  and 
transmitted,  after  indorsement  by  the  defendant,  to  the 
complainant  bank,  by  mail.  The  complainant  bank  had 
and  kept  an  account  with   the  defendant   bank,  and  upon 
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the  receipt  of  the  check,  passed  the  amount  thereof  to 
the  credit  of  the  defendant  bank.  The  complainant  bank 
was  located  and  did  business  at  Springfield,  in  the  county 
of  Robertson;  the  defendant  bank  was  located  and  did 
business  at  Clarksville,  in  Montgomery  County.  The  check, 
which  had  been  received  by  the  complainant  bank,  and  passed 
to  the  credit  of  defendant  bank,  as  above  stated,  on  December 
8,  1888,  was  ascertained,  thirty-one  days  thereafter,  to  be  a 
forgery,  this  discovery  being  made  by  the  depositor,  Young, 
when  he  came  to  examine  his  pass-book,  together  with  the 
checks  returned  therewith.  Thereupon  the  complainant 
bank  canceled  the  charge  against  Young,  the  depositor,  and 
at  once  notified  the  defendant  bank  of  the  forgery,  and  de- 
manded that  the  same  be  made  good  by  the  defendant  bank. 
Upon  refusal,  complainant  filed  this  bill  to  recover  the  amount 
of  the  check  as  having  been  paid  by  it,  through  mistake,  upon 
the  forged  check,  charging  in  the  bill  the  facts  above  stated, 
and  also  the  further  fact  that,  when  presented,  the  check  bore 
the  indorsement  of  the  defendant  bank,  and  that  upon  the 
faith  of  such  indorsement,  the  complainant's  teller  accepted 
the  check,  and  gave  credit  to  the  defendant  bank,  with  less 
careful  scrutiny  of  the  genuineness  of  the  drawer's  signature, 
by  reason  of  the  confidence  reposed  in  the  genuineness  of  the 
paper  as  evidenced  by  the  indorsement  of  the  defendant  bank. 
The  defendant  answered  the  bill,  admitting  that  it  had  re- 
ceived and  cached  the  check,  as  charged,  and  stating  that  it 
was  unable  to  furnish  the  name  of  the  party  or  parties  by 
whom  the  check  had  been  presented,  and  to  whom  it  had  been 
paid  by  it,  but  presumed  that  it  had  required  identification; 
but  of  this  they  do  not  remember.  The  allegations  of  the  bill 
were  sustained  by  the  proof;  but  the  chancellor,  being  of 
opinion  that  the  plaintiflF  should,  at  its  peril,  know  the  genu- 
ineness of  the  signature  of  its  depositor,  refused  the  relief 
prayed  for,  and  dismissed  complainant's  bill,  from  which  com- 
plainant has  appealed,  assigning  errors. 

The  general  rule  undoubtedly  is,  that  the  bank  has,  at  its 
peril,  to  know  the  genuineness  of  the  signature  of  its  deposi- 
tor; and  if  it  pays  a  forged  check,  the  loss  must  fall  upon  the 
bank,  and  not  upon  the  depositor,  except  in  cases  where  the 
negligence  of  the  depositor  has  induced  or  brought  about 
the  payment  by  the  bank.  This  duty,  with  reference  to  the 
bank,  may  be  said  to  be  an  exception  to  the  general  rule  that 
money  paid  by  mistake  can  be  recovered,  and  to  the  general 
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statement  of  another  equally  well-settled  rule  that  the  pay- 
ment of  a  forged  paper  conveys  no  title;  for  it  is  well  settled 
that  the  deposit  of  a  forged  bill  or  base  coin  creates  no  in- 
debtedness, although  credited  to  the  depositor's  account,  for 
the  reason  that  payment  in  such  material  could  not  discharge 
a  debt,  and  cannot  create  one.  The  bank  is  not  only  respon- 
sible to  the  depositor,  where  the  check  with  the  depositor's 
signature  forged  is  paid  by  the  bank  (except  where  the  de- 
positor has  been  guilty  of  negligence  sufficient  to  mislead  the 
bank),  but  the  bank  is  precluded  from  recovering  from  a 
party  to  whom  a  forged  check  has  been  paid,  where  such 
party,  being  without  fault,  would  be  prejudiced  by  being  re- 
quired to  refund  to  the  bank,  upon  whom  rests  the  duty  of 
determining  the  genuineness  of  the  depositor's  signature. 
Notwithstanding  some  conflict  of  authority  upon  the  subject, 
a  careful  investigation  of  the  adjudged  cases  and  of  the  text- 
books leads  us  to  the  conclusion  that  the  bank  can  recover  of 
a  party  to  whom  payment  is  made  on  a  forged  check,  indorsed 
by  the  party  to  whom  paid,  where  the  party  to  whom  paid 
has  been  guilty  of  negligence  in  receiving  and  indorsing  the 
check;  for,  notwithstanding  the  negligence,  to  some  degree, 
that  the  paying  bank  has  been  guilty  of  in  paying  the  forged 
check,  without  detecting  the  forgery  of  its  depositor's  signa- 
ture, it  often  happens,  or  may  happen,  that  the  party  to 
whom  payment  is  made  has  been  guilty  of  the  first  negligence, 
in  purchasing  and  indorsing  the  forged  paper.  The  bank 
upon  whom  the  check  is  drawn,  in  the  practical  administra- 
tion of  banking  business,  may  well  be  lulled  to  a  less  careful 
scrutiny  of  its  depositor's  signature  of  a  check,  where  the  same 
is  indorsed  by  another  bank  with  which  it  is  in  correspond- 
ence or  interchange  of  business,  than  it  would  exercise  in  ac- 
cepting and  paying  the  same  check,  not  so  indorsed,  to  a 
stranger.  The  indorsement  of  the  check,  by  the  payee,  may 
be  said,  ordinarily,  to  be  a  guaranty  of  the  genuineness  of  the 
indorsements  theretofore  on  the  paper,  and  also  of  the  genu- 
ineness of  the  drawer's  signature,  subject,  perhaps,  to  some 
exception  in  particular  cases,  as,  for  instance,  where  the  in- 
dorsement is  made  after  the  genuineness  of  the  preceding 
signatures  has  been  approved  by  the  paying  bank.  Applying 
these  principles  to  the  case  at  bar,  we  are  of  opinion,  and  so 
adjudge,  that  the  first  fault  was  with  the  defendant  bank. 
This  bank  accepted  and  cashed  a  check  drawn  on  a  bank  in 
another  county,  to  which  the  name  of  the  drawer  and  the 
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payee  had  both  been  forged,  and  so  far  as  this  record  dis- 
closes,  without  requiring  any  identification  of  the  parties  to 
whom  such  payment  was  made;  certainly  without  reserving 
any  evidence  of  the  identity  of  such  parties  for  the  benefit  of 
itself  or  of  others  who  might  be  injured  by  such  forgery.  Thd 
complainant  bank,  upon  receiving  such  check,  in  due  course 
of  mail,  for  deposit  to  credit  of  defendant,  might  well  rely  upon 
the  exercise  of  due  prudence  and  diligence  on  the  part  of  its 
depositor,  the  defendant  bank,  and  might  well  regard  the  lat- 
ter's  indorsement  of  the  check  as  significant  of  the  fact  that 
such  prudence  had  been  exercised,  and  if  not,  that  the  in- 
dorsement would  stand  as  a  guaranty  to  the  paying  bank  from 
loss  that  might  otherwise  fall  upon  it  by  reason  of  its  passing 
the  amount  of  the  check  to  the  credit  of  such  indorser. 
Such  would  not  only  seem  to  be  sound  in  theory,  and  sup- 
ported by  authority,  but  is  in  accordance  with  the  proof  in 
this  case,  and  it  is  a  matter  of  such  general  information  that 
perhaps  the  court  might  be  warranted  in  taking  judicial 
knowledge  of  it,  that  in  dealings  between  banks,  and  espe- 
cially with  reference  to  clearings  and  clearing-houses,  banks 
will  adjust  and  pay  difierences  between  each  other,  or  between 
itself  and  the  clearing-house,  upon  the  faith  of  the  indorse- 
ment, by  other  banks,  of  the  checks  involved  in  such  settle- 
ment, before  they  examine  the  signature  to  the  checks 
involved  or  embraced  in  the  settlement,  relying  on  such  in- 
dorsements as  protecting  it  in  such  payment  should  a  subse- 
quent and  more  careful  scrutiny  of  the  signatures  disclose 
forgeries  in  the  making  and  indorsing  of  the  checks  so  paid. 

Mr.  Daniel,  in  his  work  on  negotiable  instruments,  after 
discussing  and  criticising  the  cases  that  are  supposed  to  hold 
a  bank  liable  at  all  hazards,  and  to  the  last  extremity,  where 
it  pays  the  check  with  the  signature  of  its  depositor  forged, 
lays  down  the  rule  substantially  as  we  have  above  stated  it:  2 
Daniel  on  Negotiable  Instruments,  sees.  1655,  1655a,  1656, 
and  1657,  with  cases  cited  in  the  notes. 

And  the  rule  is  stated  by  the  learned  contributor  to  the  ar- 
ticle on  forged  checks  in  3  Am.  &  Eng,  Ency.  of  Law,  p.  223, 
as  follows:  "Where,  however,  the  loss  has  been  traced  to  the 
fault  or  negligence  of  the  drawer  or  holder,  it  will  be  fixed 
upon  him."     See  cases  cited  in  note  1. 

And  on  page  225  of  3  Am.  &  Eng.  Ency.  of  Law,  it  is  said: 
"  Also,  the  holder,  by  indorsing  a  check,  warrants  the  genuine- 
ness of  all  prior  indorsements."     See  note  1,  citing  numerous 
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cases,  amongst  which  is  the  case  of  Harris  v.  Bradley,  7  Yerg. 
310,  where  Judge  Green  lays  down  the  doctrine  as  to  the 
eflfect  of  an  indorsement  in  guaranteeing  the  genuineness  of 
prior  indorsements  in  the  language  as  quoted.  It  is  true  that 
in  the  Yerger  case  the  language  was  used  with  reference  to  a 
note,  and  not  a  check,  and  such  may  also  be  the  case  with 
other  of  the  authorities  cited  in  said  note  which  we  have  not 
examined.  Now,  while  we  concede  that  there  is  quite  a  dif- 
ference between  this  rule  as  applicable  to  indorsers  on  com- 
mercial paper  and  as  applied  to  checks,  so  far  as  the  liability 
of  the  drawee  is  concerned,  yet  we  see  no  reason  why  the 
bank  should  not  have  the  benefit  of  such  rule,  where  the  in- 
dorsement is  made  under  circumstances  which  establish  or  im- 
pute negligence  to  the  indorser.  The  cases  of  Levy  v.  Bank  of 
United  States,  4  Dall.  234,  and  Bank  of  United  States  v.  Bank 
of  Georgia,  10  Wheat.  333,  are  relied  on  as  authority  for  the 
judgment  of  the  chancellor  in  the  case  at  bar.  The  facts  of 
the  case  in  4  Dallas  are  so  briefly  stated  as  to  leave  us  unin- 
formed as  to  the  manner  in  which  the  question  was  presented. 
The  case  of  Bank  of  United  States  v.  Bank  of  Georgia,  10  Wheat. 
333,  was  where  a  forgery  was  by  raising  the  notes  of  the  de- 
fendant bank;  the  notes,  coming  in  due  course  to  the  United 
States  Bank,  were  presented  to  the  Bank  of  Georgia,  and  passed 
to  the  credit  of  the  United  States  Bank.  Nineteen  days  there- 
after, the  forgery  was  discovered,  and  notice  given.  Upon  re- . 
fusal  of  the  United  States  Bank  to  make  good  the  loss,  the 
credit  was,  by  the  Georgia  Bank,  withdrawn  from  the  account, 
and  the  United  States  Bank  brought  its  suit  for  money  had 
and  received.  It  was  held  that  the  plaintiflf  could  recover. 
While  the  reasoning  of  the  learned  judge  and  much  of  the 
argument  tends  to  sustain  the  contention  of  the  defendant  here, 
still,  the  court  put  its  judgment  in  that  case  distinctly  "  upon 
the  ground  that  the  defendants  were  bound  to  know  their  own 
notes,  and  having  received  them  without  objection,  they  can- 
not recall  their  assent."  While  these  two  cases  are  criticised 
by  Mr.  Daniel  as  unsound,  that  critiscism,  so  far  as  the  latter 
case  is  concerned,  may  be  well  confined  to  the  argument  con- 
tained in  the  opinion;  for  the  point  decided  is  in  no  manner 
hostile,  as  we  understand  it,  to  the  principle  as  announced  by 
Mr.  Daniel,  and  adopted  by  us  in  the  disposition  of  the  case  at 
bar;  for  there  is  nothing  to  show  that  there  had  been  any  neg- 
ligence on  the  part  of  the  United  States  Bank  in  receiving  the 
notes  of  the  Georgia  Bank,  and  we  can  well  understand  how 
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there  could  and  ought  to  be  a  higher  obligation  upon  the  bank 
to  know  the  genuineness  of  its  notes  of  issue  passing  current 
as  money  than  rests  upon  it  to  know  the  signature  of  the  de- 
positor on  a  check  Indorsed  by  a  solvent  correspondent.  But 
putting  them  both  on  the  same  footing,  there  is  wanting  in  the 
report  of  the  case  in  10  Wheaton  any  evidence  of  negligence 
on  the  part  of  the  United  States  Bank. 

The  view  we  have  expressed,  and  the  principle  upon  which 
V  J  reverse  the  chancellor,  and  award  judgment  here  for  com- 
plainant, is  not  only  sustained  by  Mr.  Daniel,  but  also  by  Mr. 
Chitty,  Mr.  Parsons,  and  Mr.  Bolles,  who  fortify  their  conclu- 
sions by  ample  authority:  See  Chitty  on  Bills,  13th  Am. 
ed.,  *431,  *485;  2  Parsons  on  Notes  and  Bills,  80;  Bolles 
on  Banks  and  Depositors,  sec.  189;  Hardy  v.  Chesapeake 
Bank,  51  Md.  585;  34  Am.  Rep.  325;  Leather  Manuf.  Bank  v. 
Morgan,  117  U.  S.  96,  112;  Ellis  v.  Ohio  Life  Ins.  &  Trust  Co., 
4  Ohio  St.  628;  McKleroy  v.  Southern  Bank  of  Kentucky,  14 
La.  Ann.  458;  74  Am.  Dec.  438;  National  Bank  ofN.  A.  \.  Bangs, 
106  Mass.  441;  8  Am.  Rep.  348;  Rouvant  v.  San  Antonio  Nat. 
Bank,  63  Tex.  610;  First  National  Bank  v.  Bicker,  71  111.  439; 
22  Am.  Rep.  104. 

It  results,  therefore,  that  the  decree  of  the  chancellor  must 
be  reversed,  and  judgment  rendered  here  for  the  amount  of 
the  check,  with  interest  and  costs. 


Snodgrass,  J.,  concurred  in  the  result,  on  account  of  the  negligence  of  tha 
indorsing  bank,  but  dissented  from  what  might  be  implied  from  the  argu- 
ment of  the  prevailing  opiaion,  that  that  bank  would  have  been  liable  had  it 
not  been  negligent,  but  had  taken  the  check  from  a  known  and  good-faith 
indorser.  The  view  taken  in  the  case  in  4  Dallas  is  a  sound  one.  As  between 
itself  and  good- faith  indorsees  the  paying  bank  should  be  the  place  of  final 
settlement,  where  all  prior  mistakes  and  forgeries  should  be  corrected.  If 
they  were  not  then  corrected,  the  acceptance  and  payment  should  be  treated 
as  final.  The  paying  bank  and  the  time  of  payment  are  the  proper  place  and 
time  to  settle  and  end  these  things  as  to  innocent  iudorscrs.  If  the  paying 
bank  fails  to  perform  its  duty  to  itself,  to  its  depositors,  and  to  all  indorsers 
and  parties  interested,  by  then  settling  all  questions  that  could  arise,  it 
should  take  the  consequences.  It  will  not  do  to  say  that  the  paying  bank 
does  not  injure  an  indorsing  bank  by  payment  and  delay.  Any  delay  may 
be,  and  much  delay  must  be,  injurious.  Nor  is  this  question  affected  by  the 
clearing-house  arrangement.  Banks  are  represented  there  as  well  as  at  their 
own  counters,  and  they  should  not  be  allowed  to  escape  liability  for  failure 
to  exercise  the  usual  care  to  detect  errors  and  forgeries.  If  the  arrangement 
is  not  safe,  they  should  change  it  for  one  that  is  safe. 

RiOHTs  AND  Remedies  of  the  Several  Parties  when  a  Forged  Check 
HAS  BEEN  Paid.  — It  is  a  well-established  rule  of  law,  both  in  England  and  in 
this  country,  that  money  paid  under  a  mistake  of  fact  may  be  recovered  back. 
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however  negligent  the  party  paying  may  have  been  in  making  the  mistake, 
where  the  party  who  has  received  the  payment  has  no  right  to  retain  the 
money.  And  the  tendency  of  the  modern  authorities  is  to  extend  rather  than 
to  curtail  the  operation  of  this  rule.  In  delivering  the  opinion  of  the  court 
in  National  Bank  of  Commerce  v.  National  MecJianics'  Banking  Association,  56 
N.  Y.  211,  215,  Rapallo,  J.,  said:  "The  rules  of  law  in  relation  to  th«  cor- 
rection of  mistakes  of  fact  have  been  gradually  growing  more  liberal,  and  are 
molded  so  as  to  do  equity  between  the  parties.  The  exceptions  which  have 
been  established  by  authority,  and  have  been  ingrafted  upon  the  commer< 
cial  law,  it  is  not  our  purpose  to  disturb;  but  they  should  not  be  extended; 
nnlesa  a  case  ia  clearly  brought  within  them,  the  general  principles  should 
govern." 

Exceptions  to  This  Rule.  —  One  generally  received  exception  to  the  rule 
stated  above  is,  that  where  the  drawee  of  a  bill  of  exchange,  or  the  banker 
upon  whom  a  check  has  been  drawn,  pays  a  bill  or  check  upon  which  the 
drawer's  signature  has  been  forged,  he  cannot,  upon  the  discovery  of  the  for- 
gery, recover  back  the  amount,  if  the  party  to  whom  ae  paid  it  was  a  bona 
jide  holder.  The  drawee  is  held  bound  to  know  the  signature  of  his  drawer, 
and  the  banker,  even  more,  to  know  that  of  his  depositor;  and  if  they  fail  to 
discover  the  forgery  before  payment,  they  must  stand  the  loss:  Prict  v.  NeaX, 
3  Burr.  1355;  Umith  v.  Mercer,  6  Taunt.  80;  Bedington  v.  Woods,  45  Cal.  406; 
13  Am.  Rep.  190;  Laborde  v.  Consolidated  Association,  4  Robt.  (La.)  190;  39 
Am.  Dec.  517;  Howard  v.  Mississippi  Valley  Bank,  28  La.  Ann.  727;  26  Am. 
Rep.  105;  Commercial  and  Farmers'  Nat.  Bank  v.  First  Nat.  Bank,  30  Md.  11; 
96  Am.  Dec.  554;  Bardy  v.  Chesapeake  Bank,  51  Md.  562;  34  Am.  Rep.  325; 
Mackintosh  v.  Eliot  Nat.  Bank,  123  Mass.  393;  First  Nat.  Bank  v.  State  Bank^ 
22  Neb.  769;  3  Am.  St.  Rep.  294;  Star  F.  Ins.  Co.  v.  New  Hampshire  Nat. 
Bank,  60  N.  H.  442;  National  Bank  of  Commonwealth  v.  Orocera'  Nat.  Bank, 
35  How.  Pr.  412;  Salt  Springs  Bank  v.  Syracuse  Savings  Institution,  62  Barb. 
101;  Weisserv.  Denison,  ION.  Y.  68;  61  Am.  Dec.  731;  National  Park  Bank 
V.  Ninth  Nat.  Bank,  46  N.  Y.  77;  7  Am.  Rep.  310;  National  Banko/Crni- 
merce  v.  National  Mechanics'  Banking  Ass'n,  55  N.  Y.  211;  14  Am.  Rep.  232; 
Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209;  38  Am,  Rep.  501;  Levy  v.  Bank 
of  United  States,  4  Dall.  234;  1  Binn.  27;  2  Daniel  on  Negotiable  In- 
struments, 3d  ed.,  sees.  1359,  1655;  2  Morse  on  Banks  and  Banking,  3d  ed., 
sec.  463.  Alvey,  J.,  in  delivering  the  opinion  of  the  court  in  Hardy  v. 
Chesapeake  Bank,  51  Md.  562,  34  Am.  Rep.  325,  said:  "If  the  bank  pays 
money  on  a  forged  check,  no  matter  under  what  circumstances  of  caution,  or 
however  honest  the  belief  in  its  genuineness,  if  the  depositor  himself  be  free 
of  blame,  and  has  done  nothing  to  mislead  the  bank,  all  the  loss  must  be 
borne  by  the  bank;  for  it  acts  at  its  peril,  and  pays  out  its  own  funds,  and 
not  those  of  the  depositor. "  The  exception  under  consideration  was  estab- 
lished by  Lord  Mansfield  in  the  year  1762  in  the  case  of  Price  v.  Neal,  3  Burr. 
1355.  In  that  case  the  drawee  of  two  bills  of  exchange  had  paid  one  bill  and 
accepted  and  subsequently  paid  another.  After  paying  them,  he  discovered 
that  the  drawer's  signature  had  been  forged,  and  brought  suit  against  the 
holder  to  recover  back  the  money  paid.  Lord  Mansfield  stopped  the  defend- 
ant's counsel,  saying  the  case  was  one  that  could  not  be  made  plainer  by  ar- 
gument; that  it  was  incumbent  upon  the  plaintiff  to  be  satisfied  that  the  bill 
drawn  upon  him  was  the  drawer's  hand,  before  he  accepted  or  paid  it;  that 
he  had  made  no  objection  to  the  bills  at  the  time  of  paying  them;  that  what- 
ever neglect  there  was  was  on  his  side;  and  that  the  misfortune  which  had 
happened  was  without  the  defendant's  fault  or  neglect.     This  case  became  a 
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leading  one,  and  its  authority  has  been  generally  accepted,  as  will  be  oeen  by 
reference  to  the  list  of  cases  cited  above.  Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  court  in  Bank  of  United  States  v.  Bank  o/Oeorgia,  10  Wheat. 
333,  decided  in  1825,  referring  to  Price  v.  Neal,  3  Burr.  1355,  said:  "After 
some  research  we  have  not  been  able  to  find  a  single  case  in  which  the  general 
doctrine  thus  asserted  has  been  shaken  or  even  doubted."  And  Allen,  J.,  in 
delivering  the  opinion  of  the  court  in  National  Park  Bank  v.  Ninth  National 
Bank,  46  N.  Y.  81,  7  Am.  Rep.  310,  referring  to  Price  v.  Neal,  3  Burr.  1365, 
said:  "But  as  applied  to  the  case  of  a  bill  to  which  the  signature  of  the 
drawer  is  forged,  accepted,  or  paid  by  the  drawee,  its  authority  has  been  uni- 
versally and  fully  sustained,  and  the  rule  extends  as  well  to  the  case  of  a  bill 
paid  upon  presentment,  as  to  one  accepted  and  afterwards  paid.  ....  A 
rule  so  well  established,  and  so  firmly  rooted  and  grounded  in  the  jarispm* 
dence  of  the  country,  ought  not  to  be  overruled  or  disregarded." 

Dissent  from  the  Doctrine  of  the  Exception.  —  Writers  of  recognized 
learning  and  ability  have,  however,  shown  a  disposition  to  question  the  cor- 
rectness of  the  principle  established  by  the  exception  under  consideration. 
Daniel  says:  "Notwithstanding  these  high  authorities  and  numerous  other 
cases  which  decide  that  the  drawee  paying  a  forged  draft  cannot  recover  back 
the  amount  from  the  party  to  whom  he  paid  it,  whether  such  party  received 
it  before  acceptance  or  afterward,  a  distinction  has  been  taken  between  the 
two  cases  which  is  clearly  philosophical,  and,  as  it  seems  to  us,  much  bettet 
calculated  to  effectuate  justice  than  the  doctrine  of  Mansfield  and  Story. 
When  the  holder  has  received  the  bill  after  its  acceptance,  the  acceptor  stands 
toward  him  as  the  warrantor  of  its  genuineness,  and  receiving  the  bill  upon 
faith  in  the  acceptor's  representation,  there  is  obvious  propriety  in  main- 
taining his  right  to  bold  the  acceptor  absolately  bound.  Indeed,  the  ac- 
ceptor, being  the  primary  debtor,  stands  just  as  the  maker  of  a  genuine  prom- 
issory note.  But  when  the  holder  of  an  unaccepted  bill  presents  it  to  the 
drawee  for  acceptance  and  payment,  the  very  reverse  of  this  rule  would  seem 
to  apply;  for  the  holder  then  represents,  in  effect,  to  the  drawee,  that  b« 
holds  the  bill  of  the  drawer,  and  demands  its  acceptance  and  payment  aa 
such.  If  he  indorses  it,  he  warrants*  its  genuineness;  and  his  very  assertion 
of  ownership  is  a  warranty  of  genuineness  in  itself.  Therefore,  should  the 
drawee  pay  it  or  accept  it  upon  such  presentment,  and  afterward  discover 
that  it  was  forged,  he  should  be  permitted  to  recover  the  amount  from  the 
holder  to  whom  he  pays  it,  or  as  against  him  to  dispute  the  binding  force  of 
his  acceptance,  provided  he  acts  with  due  diligence":  2  Daniel  on  Negotiable 
Instruments,  3d  ed.,  sec.  1361.  And  subsequently,  in  discussing  the  right 
of  a  bank  to  recover  money  paid  on  a  forged  check,  he  says:  "  But  where  the 
bank  discovers  the  forgery  immediately,  and  demands  restitution,  offering  to 
return  the  check,  before  the  holder  has  lost  anything  by  regarding  the  mat- 
ter as  all  right,  we  cannot  help  thinking  that  it  should  be  entitled  to  recover 
back  the  amount.  Mr.  Chitty  seems  to  have  had  the  same  opinion,  and 
Professor  Parsons  has  expressed  it  in  favorable  terms.  And  the  better  doc- 
trine, a;  we  think,  is,  that  the  bank  should  have  the  right  to  recover,  unless 
the  circumstances  of  the  holder  had  been  changed  so  as  to  render  it  unjust. 
Forgeries  often  deceive  the  eye  of  the  most  cautious  expert;  and  when  a  bank 
has  been  so  deceived,  it  is  a  harsh  rule  which  compels  it  to  suffer,  although 
no  one  has  suffered  by  its  being  deceived.  It  is  also  a  rule  which  tends  to 
render  those  who  trade  for  checks  incautious,  if  by  any  means  they  can  pro- 
cure their  payment  by  the  bank.  Parties  often  pronounce  forgeries  of  their 
own  signatures  genuine.     Why  blame  a  third  party  so  severely  ?    And  why 


892  People's  Bank  v.  Fbanklin  Bank.  [Tenn. 

make  an  exception  to  a  rule  so  just  in  its  universal  application  ":  2  Daniel  on 
Negotiable  Instruments,  Sd  ed.,  sec.  1655  a. 

Professor  Parsons,  discussing  the  same  subject,  says:  "We  think  the  law 
must  be  this:  the  bank  can  recover  it  from  the  payee  if  the  payee  were  in 
fault,  or  if  an  innocent  payee  will  then  be  in  no  worse  condition  than  if  the 
bank  had  refused  to  pay  it":  2  Parsons  on  Notes  and  Bills,  80.  And  Chitty, 
discussing  the  case  of  the  payment  of  a  forged  bill  of  exchange,  says:  "  It 
may  be  observed  that  the  holder  who  obtained  payment  cannot  be  consid- 
ered as  having  altogether  shown  sufficient  circumspection;  he  might,  before 
he  discounted  or  received  the  instrument  in  payment,  have  made  more  in- 
quiries as  to  the  signatures  and  genuineness  of  the  instrument  even  of  the 
drawer  or  indorsers  themselves;  and  if  he  thought  fit  to  rely  on  the  bare 
representation  of  the  party  from  whom  he  took  it,  there  is  no  reason  why  he 
should  profit  by  the  accidental  paym^t  when  the  loss  had  already  attached 
upon  himself,  and  why  he  should  be  allowed  to  retain  the  money  when  by 
an  immediate  notice  of  the  forgery  he  is  enabled  to  proceed  against  all  other 
parties  precisely  the  same  as  if  the  payment  had  not  been  made,  and  conse- 
quently the  payment  to  him  has  not  in  the  least  altered  his  situation  or  oc- 
casioned any  delay  or  prejudice":  Chitty  on  Bills,  13th  Am.  ed.,  485,  *431. 
The  reasoning  of  the  writers  of  the  extracts  quoted  above  seems  sound  and 
just,  and  the  tendency  of  modern  authorities  is  to  limit  and  pare  down  the 
application  of  the  exception,  rather  than  to  extend  its  operation:  See  2  Morse 
on  Banks  and  Banking,  sees.  463  et  seq. 

Fate  of  the  Exception  in  Pennsylvania. —  Pennsylvania  was  the  first 
state  to  recognize  and  adopt  the  exception  under  discussion,  in  the  case  of 
Levy  V.  Batik  of  United  States,  4  Dall.  234,  1  Binn.  27,  and  it  is  also  the  first  state 
to  abrogate  the  exception  by  legislative  enactment.  The  act  of  April  5,  1849, 
of  that  state,  provides  that  "  whenever  any  value  or  amount  shall  be  received 
as  a  consideration  in  the  sale,  assignment,  transfer,  or  negotiation,  or  in  pay- 
ment, of  any  bill  of  exchange,  draft,  check,  order,  promissory  note,  or  other  in- 
strument negotiable  within  this  commonwealth,  by  the  holder  thereof,  from 
the  indorsee  or  indorsees,  or  payer  or  payers,  of  the  same,  and  the  signature 
or  signatures  of  any  person  or  persons'  represented  to  be  parties  thereto, 
whether  as  drawer,  acceptor,  or  indorser,  shall  have  been  forged  thereon, 
and  such  value  or  amount  by  reason  thereof  erroneously  given  or  paid,  such 
indorsee  or  indorsees,  as  well  as  such  payer  or  payers,  respectively,  shall  be 
legally  entitled  to  recover  back  from  the  person  or  persons  previously  hold- 
ing or  negotiating  the  same  the  value  or  amount  so  as  aforesaid  given  or 
paid  by  such  indorsee  or  indorsees,  or  payer  or  payers,  respectively,  to  such 
person  or  persons,  together  with  lawful  interest  thereon  from  the  time  that 
demand  shall  have  been  made  for  repayment  of  the  same."  In  Pennsylvania, 
tnerefore,  there  is  no  longer  any  doubt  but  a  bank  paying  out  money  by 
mistake  on  a  forged  check  or  draft  may  recover  it  back:  Tradesmen's  NaL 
Bank  v.  Third  Nat.  Bank,  66  Pa.  St.  435;  Chambers  v.  Union  Nat.  Bank,  78 
Pa.  St.  205;  People's  Savings  Bank  v,  Cupps,  91  Pa.  St.  315. 

Limitations  and  Modifications  of  the  Exception.  —  In  the  present 
condition  of  the  question,  it  is  not  easy  to  definitely  state  when  a  case  may 
be  said  to  fall  without  the  exception,  and  consequently  to  come  within  the 
rule  that  money  paid  by  mistake  may  be  recovered  back.  But  an  analysis  of 
the  modern  cases  will,  we  think,  show  that  where  there  has  not  been  abso- 
lute good  faith  on  the  part  of  the  payee  in  communicating  circumsitancea  of 
suspicion  known  to  him  at  the  time  of  payment,  and  not  known  to  the  drawee, 
the  money  may  be  recovered  back;  so  where  the  holder  has  been  negligent 
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in  not  making  due  inquiry  as  to  the  validity  of  the  check  or  draft  before 
taking  it,  and  the  drawee,  having  the  right  to  presume  that  the  holder  had 
made  such  inquiry,  is  excused  from  making  inquiry  before  paying  it,  the 
money  paid  may  be  recovered  back;  so,  too,  where  the  loss  had  already  at- 
tached before  the  forged  bill  or  check  was  paid,  and  the  drawee  has  given 
immediate  notice  to  the  holder  and  indorser  after  discovering  the  forgery,  he 
may  recover  back  the  money  paid;  and,  generally,  that  the  exception  applies 
only  to  cases  where  the  party  who  received  the  money  on  the  forged  check 
or  draft  has  in  no  way  contributed  to  the  consummation  of  the  fraud,  or  to 
the  mistake  of  fact  under  which  the  payment  was  made:  First  National  Bank 
V.  Bicker,  71  111.  439;  22  Am.  Rep.  104;  McKleroy  v.  Southern  Bank  of  Ken- 
tucky, 14  La.  Ann.  458;  74  Am.  Dec.  438;  De  Feriet  v.  Bank  of  Avierica,  23 
La.  Ann.  310;  8  Am.  Rep.  597;  National  Bank  of  North  America  v,  Bangs, 
106  Mass.  441;  8  Am.  Rep.  849;  Ellis  v.  Ohio  L.  I.  <£•  T.  Co.,  4  Ohio  St.  628; 
64  Am.  Dec.  610;  Goddard  v.  Merchants'  Bank,  4  N.  Y.  147;  Boucant  v.  San 
Antonio  Nat.  Bank,  63  Tex.  610;  United  States  v.  National  Park  Bank,  6  Fed. 
Rep.  852;  Wilkinson  v.  Johnson,  3  Barn.  &  C.  428;  2  Daniel  on  Negotiable 
Instruments,  3d  ed.,  sec.  1657. 

The  case  of  First  National  Bank  v.  Bicker,  71  111.  439,  22  Am.  Rep.  104, 
was  an  action  brought  by  Ricker  to  recover  back  the  amount  of  a  forged  check 
paid  by  him  to  the  defendant,  the  First  National  Bank  of  Quincy.  The  check 
purported  to  have  been  drawn  bj  Manning  Brothers  upon  Ricker's  bank 
and  was  payable  to  the  order  of  Hundrack  &  Co.  The  latter  deposited  the 
check  in  the  defendant's  bank,  and  drew  against  it  nearly  the  full  amount  of 
it.  Directly  after,  the  defendant  had  reason  to  doubt  the  genuineness  of  the 
signature  to  the  check,  and  sent  it  by  one  Mills,  a  clerk,  to  the  plaintiff's 
bank  for  payment.  Plaintiff's  teller  said  that  he  was  not  familiar  with  the 
drawer's  signature,  but  that  if  Mills  would  indorse  it  for  his  bank  he  would 
pay  it.  Mills  indorsed  it,  got  the  mDney,  and  returned  it  to  the  defendant, 
and  informed  his  cashier  of  what  he  had  done,  and  the  cashier  replied  it  was 
all  right.  The  check  was  discovered  to  be  a  forgery,  and  notice  of  that  faot 
was  given  in  a  few  hours  after  the  payment  was  made,  and  the  plaintiff 
offered  to  return  the  check,  and  demanded  back  the  money  paid.  The  plain- 
tiff had  judgment  in  the  court  below,  and  the  supreme  court  affirmed  the 
judgment.  Scott,  J.,  who  delivered  the  opinion  of  the  court,  referring  to  the 
exception  under  discussion,  said:  "The  rule,  however,  presupposes  the  good 
faith  of  the  transaction,  that  the  holder  was  a  purchaser  bona  fide  for  a  valu- 
able consideration;  for  the  law  certainly  is,  the  drawee  or  payer  can  recover 
where  the  payee  or  holder  is  himself  at  fault,  or  has  been  guilty  of  fraudulent 

practices  which  may  have  thrown  him  off  his  guard There  is  wanting 

in  this  case  that  element  of  good  faith  tliat  is  to  be  found  in  nearly  all  the 
adjudged  cases  where  a  recovery  has  been  denied.  It  is  doubtless  true,  the 
appellant  bank  received  the  check  in  the  usual  course  of  business  of  Hun- 
drack, without  any  suspicion  it  was  a  forgery.  But  when  it  was  presented 
for  payment  the  bank  officers  had  every  reason  to  believe  it  was  spurious. 
....  Without  imparting  the  information  in  their  possession,  the  check  was 

presented  at  appellee's  bank No  one  can  believe  appellee  would  have 

paid  the  check  had  his  teller  been  put  in  possession  of  the  facts  then  known 
to  the  officers  of  the  appellant  bank  or  the  Union  Bank.  The  cashier  was  in. 
possession  of  such  facts  as  made  it  morally  certain  at  least  that  it  was  a  for- 
gery, before  he  sent  the  check  to  appellee's  bank  for  certification.  This  in- 
formation was  withheld.  Was  this  good  faith?  These  facts  rendered  it 
'  against  conscience ' .  .  .  .  for  appellant  to  retain  appellee's  money."    Th«^ 
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learned  judge  also  said:  "The  forger  had  fled  before  the  check  was  presented, 
and  hence  it  cannot  be  said  that  the  delay  worked  any  injury  to  appellant,  or 
prevented  the  bank  from  securing  itself,  or  that  the  payment,  if  retracted 
made  its  condition  any  worse  than  if  appellee  had  refused  payment  in  tha 
first  instance." 

In  De  Feriet  v.  Ba7ik  of  America,  23  La.  Ann.  310,  8  Am.  Rep.  597,  tha 
plain  tiflF  kept  a  bank  account  with  the  defendant  bank,  his  book-keeper  kept 
the  cash  account  and  made  the  deposits,  etc.,  and  his  relations  toward  tha 
plaintiff  were  well  known  to  the  bank.  This  book-keeper  forged  the  plaintiff's 
name  to  a  check  for  two  thousand  five  hundred  dollars,  and  as  that  sum  ex- 
ceeded his  deposit,  the  bank  notified  him  and  showed  him  the  check.  Ha 
denied  having  signed  the  check,  but  did  not  denounce  it  as  a  forgery,  and 
after  seeing  the  book-keeper,  reported  to  the  bank  that  it  was  all  right.  Soma 
time  after,  the  book-keeper  forged  another  check  of  the  plaintiff  for  seventeen 
hundred  dollars,  and  the  bank  paid  it.  On  discovering  this,  the  plaintiff  de- 
nounced the  second  forgery.  It  was  held  that  the  plaintiff's  act  in  ratifying 
the  first  forgery  exonerated  the  bank  for  having  paid  it;  that  his  subsequent 
retention  of  the  book-keeper  in  his  employ  misled  the  bank  and  threw  it  off 
its  guard;  and  that  as  he  had  ratified  the  first  forgery,  the  bank  was  excused 
for  paying  the  second  check,  and  he  must  therefore  bear  the  loss. 

Howell,  J.,  in  delivering  the  opinion  in  that  case,  said:  "  We  are  led  to  the 
conclusion  that  the  peculiar  facts  and  circumstances  of  this  case,  taken  to- 
gether, must  relieve  the  bank  from  the  stringent  rule  that  the  depositary 
must  take  care  to  pay  none  but  the  checks  or  drafts  of  the  depositor  himself 
or  his  acknowledged  special  agent,  and  that  this  is  a  proper  case  to  apply  tha 
equitable  principle  that  where  one  of  two  innocent  parties  must  suffer,  it 
should  be  he  who  was  the  cause  or  occasion  of  the  confidence  and  consequent 
injury  of  the  other. " 

In  the  case  of  National  Bank  of  North  America  v.  Bangs,  106  Mass.  441,  8 
Am.  Rep.  349,  the  firm  of  E.  D.  &  G.  W.  Bangs  &  Co.,  the  defendants,  on 
September  21,  1869,  sold  some  gold  to  a  person  who  gave  them  in  return  a 
check  on  the  plaintiff  bank  payable  to  their  order,  signed  W.  D.  Bickford. 
This  check  was  on  the  same  day  indorsed  by  them  in  blanK  and  deposited 
with  their  bank  for  collection.  On  the  next  day,  it  was  passed  through  the 
clearing-house,  and  paid  in  the  ordinary  course  of  business  by  the  plaintiff 
bank,  of  which  W.  D.  Bickford  was  a  customer  and  depositor.  On  October 
4,  1869,  Bickford,  upon  examining  the  checks  sent  to  him  by  the  bank  two 
or  three  days  before,  pronounced  this  a  forgery,  and  informed  the  bank  of  it, 
and  on  the  same  day  the  bank  notified  the  defendants  that  the  check  was 
forged.  The  plaintiff  was  held  entitled  to  recover  back  the  money  paid  by 
it.  Wells,  J.,  delivering  the  opinion  of  the  court,  said:  "The  check  had  not 
gone  into  circulation,  and  could  not  get  into  circulation  until  it  was  indorsed 
by  the  defendants.  Their  indorsement  would  certify  to  the  public,  that  is, 
to  every  one  who  should  take  it,  the  genuineness  of  the  drawer's  signature. 
Without  it,  the  check  could  not  properly  be  paid  by  the  plaintiff.  Their  in- 
dorsement tended  to  divert  the  plaintiff  from  inquiry  and  scrutiny,  as  it  gave 
to  the  check  the  appearance  of  a  genuine  transaction,  to  the  inception  of 
whicli  the  defendants  were  parties.  Their  names  upon  the  check  were  ap- 
parently inconsistent  with  any  suspicion  of  a  forgery  of  the  drawer's  name. 
But  to  the  defendants  the  presentation,  by  a  stranger  or  third  party,  of  a 
check  purporting  to  be  drawn  to  their  own  order,  which  such  third  party 
proposed  to  negotiate  to  them  for  value,  was  a  transaction  which  should  have 
aroused  their  suspicions.     It  ought  to  have  put  them  upon  inquiry  for  ex« 
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planatlons;  and  if  inquiry  had  been  properly  made,  it  would  have  disclosed 
the  fraud,  and  prevented  the  succesa.  The  case  finds  that  they  acted  in  good 
faith.  But  that  does  not  exclude  such  omission  of  due  precautions  as  to  de« 
prive  them  of  the  right  to  throw  the  loss  upon  another  party,  who  acted  in 
like  good  faith,  and  also  without  fault  or  want  of  due  care." 

In  the  case  of  Ellis  v,  Ohio  L.  1.  &  T.  Co.,  4  Ohio  St.  628,  64  Am.  Dec.  610, 
a  check  drawn  upon  one  bank  was  presented  to  another,  within  a  short  dis- 
tance  of  the  former,  and  was  discounted,  without  asking  any  questions  of  the 
presenter  as  to  who  he  was  or  as  to  his  right  to  the  check.  Later  in  the  day, 
this  check  was  presented  to  the  drawee  bank  by  the  discounting  bank,  and 
was  paid  without  examination.  Ten  days  later,  the  check  was  discovered  to 
be  a  forgery,  and  the  discounting  bank  was  so  notified.  In  an  action  by  the 
drawee  bank  to  recover  back  the  money  paid,  the  plaintiff  introduced  evi- 
dence to  show  a  custom  among  the  banks  of  the  city  to  inquire,  when  a 
stranger  presented  a  check  to  the  bank  other  than  the  one  on  which  it  ia 
drawn,  "in  reference  to  his  right  to  the  check,  and  the  identity  of  the  per- 
son," and  that  there  was  "  not  generally  so  strict  a  scrutiny  when  checks  came 
from  other  banks,  it  being  presumed  that  caution  had  already  been  exercised." 
It  was  held  that  the  plaintifif  could  recover,  as  the  bank  which  discounted 
the  check  had  been  negligent  in  not  making  the  proper  investigation  as  to  the 
validity  of  the  check,  and  that  the  drawee  was  excused  from  making  such 
inquiry,  it  having  a  right  to  presume  that  the  discounting  bank  had  done  so. 
Ranney,  J.,  who  delivered  the  opinion  of  the  court  in  that  case,  said; 
"To  entitle  the  holder  to  retain  the  money  obtained  by  mistake  npon  a 
forged  instrument,  he  must  occupy  the  vantage-ground  by  putting  the  drawee 
alone  in  the  wrong;  and  he  must  be  able  truthfully  to  assert  that  he  put  the 
whole  responsibility  upon  the  drawee,  and  relied  upon  him  to  decide,  and 
that  the  mistake  arising  from  his  negligence  cannot  now  be  corrected  with- 
out placing  the  holder  in  a  worse  position  than  though  payment  had  been  re- 
fused. If  the  holder  cannot  say  this,  and  especially  if  the  failure  to  detect 
the  forgery,  and  consequent  loss,  can  be  traced  to  his  own  disregard  of  duty 
in  negligently  omitting  to  exercise  some  precaution  which  he  had  undertaken 
to  perform,  he  fails  to  establish  a  superior  equity  to  the  money,  and  cannot 
with  a  good  conscience  retain  it.  To  allow  him  to  do  so  would  be  to  permit 
him  to  take  advantage  of  his  own  wrong,  and  to  pervert  a  rule  designed  for 
his  protection  against  the  negligence  of  the  drawee  into  one  for  doing  injus- 
tice to  him." 

In  the  case  of  McKleroy  v.  Southern  Bank  of  Ky.,  14  La.  Ann.  458,  74  Am. 
Dec.  438,  one  Zimmer,  assuming  the  name  John  Belmont  forged  a  draft  on 
the  plaintiffs  in  the  name  of  James  Smith,  a  planter  residing  in  the  state  of 
Arkansas.  He  also  forged  a  letter  of  introduction  in  Smith's  name  to  Shot- 
well  and  Son,  of  Louisville,  Kentucky,  whose  house  had  been  in  correspondence 
with  Smith  for  many  years.  Shotwell  and  Son,  being  deceived  by  the  forger, 
indorsed  the  draft,  to  enable  the  holder  to  negotiate  it.  The  draft,  bearing 
the  indorsements  of  John  Belmont  and  of  Shotwell  and  Son,  was  then  pre- 
sented to  the  Southern  Bank  of  Kentucky  for  discount,  and  being  con- 
sidered good,  was  purchased  by  it.  The  draft  was  then  remitted  to  the 
Louisiana  State  Bank,  with  this  additional  indorsement  upon  it:  "Pay  to  R. 
J.  Palfrey,  cashier.  J.  B.  Alexander,  cashier,"  and  in  this  form  was  presented 
to  the  plaintiffs,  and  accepted  and  paid  at  maturity  to  the  defendant's  agent. 
A  few  weeks  after,  James  Smith,  npon  going  through  his  account  with  the 
plaintiffs,  informed  them  that  the  draft  was  a  forgery,  whereupon  they  gave 
prompt  and  formal  notice  to  the  banks  and  to  Shotwell  and  Son.  The  suit  was 
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afterwards  brought  to  recover  back  the  money  paid  on  the  draft.  The  su- 
preme court  gave  judgment  for  the  plaintiffs,  holding  that  as  the  loss  had 
already  occurred  before  the  bill  was  either  accepted  or  paid  the  holder  had 
suffered  no  loss,  and  it  ought  not  to  be  permitted  to  profit  by  the  mere  acci* 
dent  of  payment.  See  also  Natiorial  Bank  qf  Commerce  v.  National  M.  B, 
Asa'n,  55  N.  Y.  211;  U  Am.  Rep.  232. 

In  Rouvant  v.  San  Antonio  Nat.  Bank,  63  Tex.  610,  the  holder  of  a  check 
signed  by  a  person  in  a  certain  name  took  it  from  the  person,  although  ho 
bad  previously  taken  from  him  a  check  signed  in  a  different  name.  On  pre- 
■eating  the  check,  which  proved  to  be  a  forgery,  to  the  bank  for  payment, 
he  did  not  mention  this  fact,  and  he  was  held  bound  to  repay  the  money, 
because  of  his  neglect  to  impart  this  knowledge  of  suspicious  circumstances 
at  the  time  he  received  the  money. 

Thb  Exception  not  Genbrallt  Applicable  to  Raised  ob  Altered 
Checks  or  DRArrs.  —  The  exception  applies  only  to  cases  in  which  the 
drawer's  signature  to  a  check  or  draft  has  been  forged.  It  does  not  apply 
to  cases  where  the  forgery  consists  in  altering  the  body  of  the  check  or 
draft.  The  bank  or  drawee  is  not  bound  to  know  the  handwriting  in  the 
body  of  the  instrument.  Where,  therefore,  money  is  by  mistake  paid  by  a 
bank  upon  a  raised  or  altered  check,  or  by  a  drawee  upon  a  raised  or  altered 
draft,  neither  party  being  in  fault,  it  may  generally  be  recovered  back,  as 
paid  without  consideration;  but  if  either  party  has  been  guilty  of  negligence 
or  carelessness,  by  which  the  other  has  been  injured,  the  negligent  party 
must  bear  the  loss:  2  Daniel  on  Negotiable  Instruments,  3d  ed.,  sec.  1661; 
Espy  v.  Bank  of  Cincinnati,  18  Wall.  604;  Redimjton  v.  Woods,  45  Cal.  406; 
13  Am.  Rep.  190;  Parke  v.  Ro»er,  67  Ind.  500;  33  Am.  Rep.  102;  Third 
Nat.  Bank  of  St.  Louis  v.  Allen,  59  Mo.  310;  Bank  of  Commerce  v.  Union 
Bank,  3  N.  Y.  230;  National  Bank  o/ Commerce  v.  National  Mechanics'  Bank- 
ing Ass'n,  55  N.  Y.  211;  14  Am.  Rep.  232;  Marine  Nat.  Bank  v.  National 
CUy  Bank,  59  N.  Y.  67;  17  Am.  Rep.  305;  White  v.  Continental  Nat.  Bank, 
64  N.  Y.  316;  21  Am.  Rep.  612;  Security  Bank  v.  National  Bank  of  the  Re- 
public, 67  N.  Y.  458;  23  Am.  Rep.  129;  Hall  v.  Fuller,  5  Barn.  &  C.  750. 
But  see  Louisiana  Nat.  Bank  v.  Citizens'  Bank,  28  La.  Ann.  189;  26  Am. 
Rep.  92. 

In  delivering  the  opinion  of  the  court  in  Marine  Nat.  Bank  v.  NcUional 
CUy  Bank,  59  N.  Y.  77,  17  Am.  Rep.  312,  Allen,  J.,  said:  "Moneys  paid 
upon  checks  and  drafts  which  have  been  forgeries,  either  in  the  body  of  the 
instrument  or  in  the  indorsements,  or  in  any  respect,  except  the  name  of 
the  drawer,  have  uniformly  been  held  recoverable  as  for  money  paid  by  mis- 
take, and  expressly  upon  the  ground  that  payment,  aa  an  admission  of  the 
genuineness  of  the  instrument,  was  the  same  as  an  acceptance,  and  only 
operated  as  an  admission  of  the  signature  of  the  drawer.  The  doctrine  is 
applied  to  cases  of  bills  altered  in  the  body  by  the  raising  of  the  amount  for 
which  they  were  drawn,  and  also  to  those  in  which  the  name  of  the  payee 
has  been  feloniously  changed,  in  several  cases,  and  uniformly  applied  when- 
ever the  question  has  arisen  in  this  state." 

But  if  a  bank  on  which  a  raised  draft  is  drawn  pays  it  through  mistake, 
apou  its  presentation  to  it  by  a  correspondent  bank,  as  agent,  to  which  it  is 
forwarded  for  collection,  the  collecting  bank  cannot  be  compelled  to  repay  it, 
where  it  has  paid  over  to  its  principal  before  notice  of  the  mistake:  National 
Park  Bank  v.  Seaboard  Bank,  114  N.  Y.  28;  11  Am.  St  Rep.  612;  National 
CUy  Bank  t.  Wtstcott,  118  N.  Y.  468. 
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Nbgligence  in  Filling  up  Check,  Effect  of.  —  If  the  customer  of  a  bank 
draws  his  check  in  such  a  careless  or  incomplete  manner  that  a  material  alter- 
ation may  be  readily  made  without  leaving  a  perceptible  mark,  or  giving  the 
check  a  suspicious  appearance,  he  may,  if  a  fraud  be  perpetrated,  be  held  to 
suflFer  the  loss.  lu  the  case  of  Young  v.  Grole,  4  Bing.  253,  a  depositor  in  a 
bank,  on  leaving  home,  gave  to  his  wife  several  checks  signed  in  blank,  to  bo 
filled  up  according  to  her  needs.  She  filled  up  one  for  fifty-two  pounds  two 
shillings,  but  began  the  word  "  fifty  "  with  a  small  letter,  and  wrote  it  in  the 
middle  of  a  blank  line.  In  writing  the  figures  in  the  margin,  she  also  left  a 
considerable  space  between  the  mark  "£  "  and  the  figures  "  52."  She  gave  the 
check  in  this  form  to  her  husband's  clerk,  to  get  the  money,  and  he  inserted 
the  words  "three  hundred  "  before  the  "  fifty,"  and  the  figure  " 3  "  before  the 
figures  "52,"  and  drew  £352  upon  it.  The  court  held  that  the  loss  must  be 
borne  by  the  drawer,  because  the  careless  drawing  of  the  check  had  made 
the  forgery  easy  and  simple:  2  Daniel  on  Negotiable  Instruments,  3d  ed., 
sec.  1659;  2  Morse  on  Banks  and  Banking,  3d  ed.,  sec.  480.  But  a  mer- 
chant is  not  guilty  of  such  negligence  as  will  render  him  liable  on  his 
check  in  the  hands  of  a  holder  in  good  faith,  and  for  value,  in  sending  to  the 
post-ofiBce,  by  a  clerk  who  knew  its  contents,  a  sealed  letter  containing  such 
check,  which  was  made  payable  to  order,  and  which  check  the  clerk  ab- 
stracted, and  passed,  after  altering  it  by  forging  the  words  "or  bearer,"  and 
obliterating  the  words  "  or  order  ":  Belhiap  v.  National  Bank  of  North  Amer- 
ica, 100  Mass.  376;  97  Am.  Dec.  105.  And  in  Mackintosh  v.  Eliot  National 
Bank,  123  Mass.  393,  it  was  held  that  a  bank  which  pays  out  money  on  a 
.  check  purporting  to  be  signed  by  a  depositor,  but  the  signature  on  which  ia 
in  fact  foi"ged  by  his  clerk,  is  not,  in  the  absence  of  evidence  that  the  clerk 
had,  or  was  supposed  by  the  bank  to  have,  authority  to  sign  the  depositor'a 
name,  exempt  from  liability  to  the  depositor,  by  proof  that  the  forgery  was 
committed  on  a  blank  form  taken  from  the  depositor'a  check-book,  which 
was  left  lying  about  in  his  office  during  the  day;  that  it  was  stamped  with  a 
hand-stamp,  sometimes  used  on  his  checks,  and  which  was  accessible  to  any 
one  in  the  office;  that  the  clerk  was  allowed  to  fill  up  checks,  and  waa  intro- 
duced by  the  depositor  to  the  officers  of  the  bank  as  the  person  who  waa 
authorized  to  receive  money  on  the  depositor'a  checks. 

It  is  a  general  rule  that  if  the  loss  can  be  traced  to  the  fault  or  negligence 
of  any  party,  it  will  be  fixed  upon  him:  2  Daniel  on  Negotiable  Instruments, 
3d  ed.,  sec.  1657;  First  National  Bank  v.  Tafypan,  6  Kan.  456;  Gloucester  Bank 
V.  Salem  Bank,  17  Mass.  32;  Clews  v.  Bank  of  N.  Y.  Nat.  B.  Ass\  114  N.  Y. 
70.  In  the  case  last  cited,  a  draft  upon  defendant  was  indorsed  by  the  payee 
and  mailed  to  the  indorsee.  It  never  reached  him,  but  fell  into  the  hands  of  a 
knave,  who  presented  it  to  defendant  to  be  certified.  A  memorandum  show- 
ing the  number  and  amount  of  the  draft,  and  that  it  waa  certified,  was  en- 
tered in  a  register  kept  by  the  defendant.  The  drawer  notified  the  defendant 
by  letter  of  the  loss  of  the  draft,  and  not  to  pay  it.  The  defendant  then 
added  to  the  memorandum:  "Stop  pay't;  see  letter."  Subsequently,  the 
knave  raised  the  amount  and  changed  the  date  and  the  name  of  the  payee, 
and  offered  it  to  the  plaintiffs  in  payment  for  certain  bonds.  In  an  action  to 
recover  the  amount  of  the  draft  as  raised,  plaintiffs  proved  that  they  sent 
their  messenger  to  the  defendant  to  ascertain  whether  the  certification  waa 
good.  The  person  in  attendance  answered,  "Yes,"  without  referring  to 
the  register;  and  upon  the  messenger's  return  with  this  reply,  the  plaintiffs 
received  the  draft  in  payment  for  the  bonds.  The  court  held  that  there  waa 
sufficient  evidence  to  justify  the  finding  that  the  defendant  was  negligent  in 
^_      AM.  St.  Rkp.,  Vol.  XVIL— 67 
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failing  to  disclose  the  facts  to  the  plaintiffs'  messenger,  and  to  anthorize  a 
recovery.  But  in  Ooddard  v.  Merchants'  Bank,  4  N.  Y.  147,  the  plaintiffs,  in 
New  York  City,  being  informed  that  the  draft  of  the  drawer,  residing  in 
Ohio,  had  been  protested,  went  to  the  notary  to  take  it  up,  and  the  notary 
•being  out,  left  a  check  for  the  amount  and  the  notary's  fees.  The  notary 
paid  the  bank  and  got  the  draft,  which  plaintiffs  discovered  to  be  a  forgery 
as  soon  as  it  was  shown  to  them.  It  was  held  that  they  could  recover  back 
the  money  paid,  and  that  they  were  not  negligent,  nnder  the  circnmstancest 
in  paying  the  money  without  seeing  the  draft. 

Money  Paid  upon  Forged  Indorsement  of  Check  or  Draft  may  be  re- 
covered back.  The  bank  or  drawee  is  not  bound  to  know  the  signature  of  an 
indorser.  And  the  holder,  whether  he  indorses  the  instrument  or  not,  war- 
rants the  genuineness  of  all  prior  indorsements.  If,  therefore,  a  check  or 
draft  upon  which  the  name  of  a  prior  indorser  has  been  forged  is  paid,  the 
amount  may  be  recovered  back  from  the  party  to  whom  it  has  been  paid,  or 
from  any  party  who  indorsed  it  subsequent  to  the  forgery. 

And  if  a  check  is  drawn  payable  to  the  order  of  an  existing  person,  and 
the  indorsement  of  such  person  is  forged,  and  thereafter  payment  is  made  by 
the  bank,  such  payment  will  be  no  acquittance  to  it.  A  payment  made  oth- 
erwise than  according  to  the  depositor's  directions  is  no  discharge  of  the 
bank's  obligations  to  him:  2  Daniel  on  Negotiable  Instruments,  sec.  1663;  2 
Morse  on  Banks  and  Banking,  sec.  474;  Atlanta  Nat.  Bank  v.  Burke,  81  Ga. 
598;  Vanhibber  v.  Bank  of  Louisiana,  14  La.  Ann.  481;  74  Am.  Dec.  442;  Levy 
V.  Bank  of  America,  24  La.  Ann.  220;  13  Am.  Rep.  124;  Lennon  v.  Brainard, 
36  Minn.  330;  First  Nat.  Bank  v.  State  Bank,  22  Neb.  769;  3  Am.  St.  Rep. 
294;  Star  F.  L  Co.  v.  New  Hampshire  Nat.  Bank,  GO  N.  H.  442;  Buckley  v. 
Second  Nat.  Bank,  35  N.  J.  L.  400;  10  Am.  Rep.  249;  Johnson  v.  First  Nat. 
Bank,  6  Hun,  124;  Canal  Bank  v.  Bank  of  AV>any,  1  Hill,  287;  CoggiU  v, 
American  Exchange  Bank,  1  N.  Y.  113;  49  Am.  Dec.  310;  Morgan  v.  Bank  of 
State  of  New  York,  11  N.  Y.  404;  Turnbull  v.  Boicyer,  40  N.  Y.  456;  100  Am. 
Dec.  523;  Thomson  v.  Bank  of  B.  N.  A.,  82  N.  Y.  1;  Citizens'  Nat.  Bank  v. 
Importers'  and  Traders  Bank,  119  N.  Y.  195;  Shafer  v.  McKee,  19  Ohio  St. 
526;  Dodge  v.  National  Ex.  Bank,  20  Ohio  St.  234;  5  Am.  Rep.  648;  30  Ohio 
St.  1;  Pickle  v.  Muse,  88  Tenn.  380,  post,  p.  900;  Leather  Mfn.  Bank  v.  Mer- 
chants'  Bank,  128  U.  S.  26. 

If,  however,  the  drawer  puts  in  circulation  a  draft  or  check,  with  the  in- 
dorsement of  the  payee  already  upon  it,  and  it  is  purchased  in  the  market  by 
a  bona  fide  holder,  who  presents  it  to  the  drawee,  by  whom  it  is  paid,  the 
drawee  cannot  recover  back  the  money  he  paid  to  such  bona  fide  holder; 
Hortsman  v.  Henshaw,  11  How.  177;  Star  F.  I.  Co.  v.  New  Hampshire  Nat. 
Bank,  60  N.  H.  442;  Meacher  v.  Fort,  3  Hill  (S.  C.)  227;  30  Am.  Dec.  364; 
To)k  Bank  v.  Asbury,  1  Biss.  233;  2  Morse  on  Banks  and  Banking,  sec.  476. 
And  where  the  drawer  of  a  bill  of  exchange  payable  to  order  himself .  in- 
dorses the  bill,  and  passes  it  to  a  bank,  which  discounts  it,  and  collects  the 
amount  from  the  drawee,  the  latter  cannot  recover  back  from  the  bank  the 
money  paid  to  it  by  him:  CoggiU  v.  American  Ex.  Bank,  1  N.  Y.  113;  49  Am. 
Dec.  310.  Bronson,  J.,  in  delivering  the  opinion  in  this  case,  said:  "A  bona 
fide  holder  may  treat  it  aa  a  bill  payable  to  bearer.  The  bank  had  a  good  title 
to  the  bill  as  against  the  drawers  and  the  payee,  and  that  was  a  good  title 
against  all  the  world.  No  one  is  injured  by  this  doctrine.  The  bill  has  an- 
swered the  end  for  which  it  was  drawn.  The  plaintiff  has  paid  money  for  the 
drawers  in  pursuance  of  their  request;  and  he  has  the  same  remedy  against 
them  that  he  would  havs  had  if  tlie  iudorsemeut  had  been  genuine." 
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Certification  of  Check,  Effect  of,  on  Rights  of  Bank  Paying  Forgbd 
Check.  —  The  better  opinion  is,  that  a  bank,  by  certifying  a  check,  either 
verbally  or  in  writing,  warrants  only  the  genuineness  of  the  drawer's  signa- 
ture, and  that  it  has  funds  to  meet  the  check;  that  it  does  not  thereby  war- 
rant  the  genuineness  of  the  body  of  the  check,  or  of  any  indorsement  upon 
it;  and  that  if  there  has  been  any  fraudulent  alteration,  or  forged  indorse- 
ment, prior  to  the  certification,  the  certification  is  not  binding.  And  if  the 
bank  afterwards,  through  mistake,  pays  the  sum  to  which  the  check  has  been 
raised,  it  may  recover  back  the  difTerence  between  that  and  the  original  sum 
for  which  it  was  drawn:  2  Daniel  on  Negotiable  Instruments,  sec.  1603;  2 
Morse  on  Banks  and  Banking,  sec.  482;  Espy  v.  Bank  of  Cincinnaii,  18  Wall. 
604;  Park  v.  Baser,  67  Ind.  500;  33  Am.  Rep.  102;  National  Bank  of  Conf 
merce  v.  National  M.  B.  Asa'n,  55  N.  Y.  211;  14  Am.  Rep.  232;  Marine  NaL 
Bank  v.  National  CUy  Bank,  59  N.  Y.  67;  17  Am.  Rep.  305;  Security  Bank  v. 
National  Bank  of  the  Republic,  67  N.  Y.  458;  23  Am.  Rep.  129;  contra,  Louisi- 
ana Nat.  Bank  v.  Citizens'  Bank,  28  La.  Ann.  189;  26  Am.  Rep.  92. 

Notice  of  Forgery  and  Demand  for  Restitution,  when  to  be  Given 
or  Made.  —  It  is  only  reasonable  that  a  party  who  has  paid  money  on  a 
forged  instrument,  and  seeks  to  recover  it  back,  should  be  required  to  give 
uotice  of  the  forgery,  and  make  demand  of  restitution  within  a  reasonable 
time.  The  earlier  cases,  both  in  England  and  in  this  country,  required  no- 
tice to  be  given  with  very  great  promptitude:  Cocks  v.  Masterman,  1  Barn.  & 
C.  902;  Smith  v.  Mercer,  6  Taunt.  76;  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  33;  Bank  of  St.  Albana  v.  Farmers'  and  Mechanics'  Bank,  10  Vt.  141; 
33  Am.  Dec.  188;  2  Daniel  on  Negotiable  Instruments,  seo.  1371;  2  Morse  on 
Banks  and  Banking,  sec.  488.  In  Cocks  v.  Masterman,  1  Barn.  &  C.  902,  a 
delay  of  one  day  was  held  to  be  fatal. 

But  the  doctrine  established  by  the  great  weight  of  modern  authority  in 
this  country  is,  that  mere  lapse  of  time  in  the  abstract,  however  long,  will 
not  bar  the  right  of  the  party  to  allege  the  forgery,  and  recover  back  the 
money  paid,  provided  he  gives  notice  and  makes  demand  within  a  reasonable 
time  after  he  discovers  the  forgery:  2  Daniel  on  Negotiable  Instruments,  sec. 
1372;  2  Morse  on  Banks  and  Banking,  sec.  487;  Schroeder  v.  Harvey,  75  IlL 
368;  First  Nat.  Bank  v.  Tappan,  6  Kan.  456;  7  Am,  Rep.  568;  Kooniz  v. 
Central  Nat.  Bank,  51  Mo.  275;  Third  Nat.  Bank  v.  Allen,  69  Mo.  310;  Canal 
Bank  r.  Bank  of  Albany,  1  Hill,  287;  Bank  qf  Commerce  v.  Union  Bank,  3 
N.  Y.  230;  Qoddard  v.  Merchants'  Bank,  4  N.  Y.  147;  Wliite  v.  Continental 
Nat.  Bank,  64  N.  Y.  316;  21  Am.  Rep.  612;  Com  Ex.  Bank  v.  Nassau  Bank, 
91  N.  Y.  74;  43  Am.  Rep.  655;  Ellis  v.  Ohio  L.  I.  A  T.  Co.,  4  Ohio  St.  628. 
But  in  Weinstein  v.  National  Bank,  69  Tex.  38,  5  Am.  St.  Rep.  23,  it  was 
held  that  a  bank  is  not  liable  to  a  depositor  for  money  paid  on  forged  checks, 
where,  by  reason  of  the  depositor's  negligence  and  delay  in  examining  hia 
account  and  reporting  the  forgeries,  the  bank  loses  the  opportunity  of  recov- 
ering the  money  which  it  would  have  had,  if  the  discovery  and  report  had 
been  made  in  a  reasonable  time. 
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Pickle  v.  Muse. 

[88  Tennessee,  380.1 

Possession  of  Bank  Check  by  Drawee  Prima  Facte  Evidence  ov  Pay- 
ment. —  Possession  by  the  bank  upon  which  it  was  drawn  of  a  check 
payable  to  a  particular  person  or  order  raises  a  presumption  that  it  waa 
paid  to  the  payee  therein  named.  But  such  presumption  is  rebutted  by 
the  positive  and  uncontradicted  testimony  of  the  payee  that  he  in  fact 
never  did  collect  the  check,  or  authorize  any  one  to  collect  it  for  him. 

Bank  Check  Retprned  to  Drawer  Voucher  of  Payment  when.  — A 
bank  check  returned  to  the  drawer  after  being  paid  and  debited  to  h;a 
account  with  the  indorsement  of  the  payee,  is  a  voucher  for  such  pay- 
ment in  favor  of  the  drawer  against  the  payee;  but  without  such  indorse- 
ment it  is  not  evidence,  as  between  drawer  and  payee,  of  such  payment. 

Acceptance  of  Bank  Check  Necessary  to  Maintain  Suit  against  Bank. 
—  The  holder  of  a  bank  check  cannot  sue  the  bank  for  refusing  payment 
thereof,  in  the  absence  of  proof  that  the  bank  accepted  the  check,  or  did 
some  other  act  equivalent  to  and  implying  acceptance. 

Acceptance  of  Bank  Check,  What  is  Sufficient  Evidence  of. — The 
acceptance  of  a  bank  check  and  assent  to  the  payment  thereof  may  be 
inferred  from  proof  of  the  fact  that  the  bank  received  and  retained  it 
when  presented  at  its  counter,  and  subsequently  charged  the  check  to 
the  account  of  the  drawer,  and  settled  with  him,  deducting  the  amount 
of  it.  And  the  bank  cannot  escape  liability  to  the  payee  for  the  amount 
of  the  check  by  saying  that  what  it  did  in  receiving  the  check  and  in 
paying  it,  and  in  debiting  to  the  account  of  the  drawer,  was  all  through 
mistake;  for  that  would  be  to  sufifer  it  to  escape  the  consequences  of  its 
own  mistake  by  pleading  its  own  negligence  as  a  defense. 

Delivery  of  Bank  Check  Essential  to  Payee's  Right  to  Recover 
thereon.  —  The  payee  of  a  bank  check  cannot  maintain  an  action  thereon 
against  the  bank  on  which  it  is  drawn,  unless  it  has  been  delivered  to 
him  by  the  drawer. 

Ratification  of  Unauthorized  Delivery  of  Bank  Check.  —  The  payee 
of  a  bank  check  may  adopt  and  ratify  an  unauthorized  delivery  of  the 
check  to  a  stranger  who,  without  authority,  presents  it  to  and  receives 
payment  thereof  from  the  bank  on  which  it  is  drawn.  And  the  bringing 
of  suit  by  the  payee  la  a  sufficient  ratification  by  him  of  the  unauthorized 
delivery. 

Authority  to  Receive  Check  Payable  to  Order  Implies  No  Authority 
to  Indorse  It  in  the  name  of  the  payee,  or  to  collect  it  without  such 
indorsement. 

Bill  in  equity.    The  opinion  states  the  case. 

Cooper  and  Frierson,  for  appellant. 

Myers  and  Dayton,  and  Ivie  and  Ivie^  for  the  respondents. 

LuRTON,  J.  This  is  a  bill  in  equity  to  recover  the  sum  of 
Bix  hundred  dollars,  which  complainant  charges  is  due  to  him 
from  either  the  People's  National  Bank  or  John  T.  Muse,  both 
of  whom  are  made  defendants.     The  bill,  in  substance,  alleges 
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that  Muse,  being  indebted  to  complainant  in  the  sum  of  six 
hundred  dollars,  claims,  on  March  26,  1887,  to  have  paid  the 
debt  in  a  check  drawn  by  himself  against  his  account  with 
the  defendant  bank,  payable  to  complainant  or  his  order,  and 
that  the  check  has  been  paid  by  the  bank  and  charged  up 
against  his  account.  The  defendant  bank  claims  that  the 
check  was  presented  to  it  for  payment  by  complainant  in  per- 
son, and  that  it  was  paid  to  him.  Complainant  charges  that 
the  check  has  never  been  paid  to  him  or  to  his  order,  or  to  any 
one  authorized  by  him.  Upon  these  facts  he  prays  for  a  de- 
cree against  the  defendants,  or  either  of  them,  as  the  law  and 
facts  may  justify. 

The  defendant  Muse,  in  his  answer,  admits  the  indebtedness 
as  charged,  but  insists  that  he  has  fully  paid  same  by  draw- 
ing and  delivering  his  check  for  the  sum  of  six  hundred  dol- 
lars to  complainant,  and  that  this  check  has  been  paid  by  the 
drawee  to  Thomas  Pickle,  and  charged  up  to  the  account  of  the 
drawer. 

The  answer  of  the  bank  admits  the  drawing  of  the  check,  by 
Muse,  payable  to  Thomas  Pickle  or  order,  and  claims  that  it 
was  presented  by  the  payee,  and  paid  to  him  in  person.  It 
admits  that  the  check  has  never  been  indorsed  by  complain- 
ant, but  insists  that  it  never  required  the  indorsement  of  such 
a  check  when  presented  for  payment  by  the  payee  in  person. 
The  officers  of  the  defendant  bank  do  not,  in  their  depositions, 
pretend  to  any  memory  as  to  the  paynjent  of  this  check.  They 
prove  that  it  was  the  rule  and  custom  of  the  bank  to  require 
the  indorsement  of  all  checks  drawn  against  it,  where  the 
check  is  payable  to  the  payee  or  order,  when  presented  for 
payment  by  one  other  than  the  payee,  but  that  when  presented 
by  the  payee  in  person  they  do  not  require  his  indorsement; 
that  the  check  in  question  bears  the  bank  stamp  of  payment 
as  of  March  28,  1887,  and  has  no  indorsement;  and  that,  in 
view  of  their  custom  or  rule,  they  would  not  have  paid  such 
check  to  any  one  but  complainant,  unless  indorsed  by  him. 
They  further  insist  that  the  possession  of  such  a  check  raises 
a  presumption  that  it  was  paid  to  the  payee  named  in  the 
check. 

The  possession  of  an  order  by  the  person  upon  whom  it  is 
drawn  is  prima  facie  evidence  that  the  articles  or  money  speci- 
fied therein  were  delivered  or  paid  according  to  the  order: 
Kincaid  v.  Kincaid,  8  Humph.  17;  2  Daniel  on  Negotiable  In- 
struments, sec.  1647. 
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This  presumption  is,  however,  rebutted  by  the  positive  and 
uncontradicted  testimony  of  complainant  that  he  in  fact  never 
did  collect  the  check  or  authorize  any  one  to  collect  it  for  him. 
We  have  carefully  considered  all  the  circumstances  relied 
upon  by  the  defendants  as  tending  to  support  the  presump- 
tion of  payment  to  complainant  in  person,  and  are  of  opinion 
that  the  weight  of  proof  is,  that  the  check  has  never  been  paid 
to  complainant.  The  custom  of  the  defendant  bank  to  pay 
such  checks  as  the  one  now  under  consideration  to  the  payee 
without  his  indorsement  is  the  occasion  of  this  litigation. 
The  contrary  is  the  usage  of  commerce.  Such  a  check,  re- 
turned to  the  drawer  when  paid,  and  debited  to  his  account, 
with  the  indorsement  of  the  payee,  would  be  a  voucher  for 
such  payment  in  favor  of  the  drawer  against  the  payee;  but 
without  such  indorsement  it  would  not  be  evidence,  as  between 
drawer  and  payee,  of  such  payment:  2  Daniel  on  Negotiable 
Instruments,  sec.  1648. 

The  almost  universal  custom  of  business  is  to  make  checks 
payable  to  the  payee  or  order,  for  the  purpose  of  making  the 
check  a  voucher  for  the  payment.  So  the  indorsement  by  the 
payee  would  furnish  the  banker  very  high  evidence  of  pay- 
ment in  accordance  with  the  direction  of  the  drawer. 

A  check  drawn  in  favor  of  a  particular  payee  or  order  is 
payable  only  to  the  actual  payee,  or  upon  his  genuine  indorse- 
ment; and  if  the  bank  mistake  the  identity  of  the  payee,  or 
pay  upon  a  forged  indorsement,  it  is  not  a  payment  in  pursu- 
ance of  its  authority,  and  it  will  be  responsible:  Morgan  v. 
BanTc^  11  N  Y.  404;  2  Daniel  on  Negotiable  Instruments,  sees. 
1618,  1663;  First  Nat.  Bank  of  Washington  v.  Whitman,  94 
U.  S.  343. 

This  brings  us  to  the  question  as  to  whether  complainant 
can  recover  upon  this  check  as  against  the  bank.  While  the 
authorities  are  not  agreed,  yet  the  decided  weight  of  opinion 
is,  that  the  holder  of  a  bank  check  cannot  sue  the  bank  for 
refusing  payment,  in  the  absence  of  proof  that  it  was  accepted 
by  the  bank,  or  that  it  has  done  some  other  act  equivalent  to 
and  implying  acceptance.  This  has  been  the  uniform  view 
of  this  court:  Planters^  Bank  v.  Merritt,  7  Heisk.  177;  Planters* 
Bank  v.  Keesee,  7  Heisk.  200;  Imhoden  v.  Perrie,  13  Lea,  604. 

In  the  latter  case  the  reasons  for  this  doctrine  are  forcibly 
stated  and  the  authorities  collated  by  Judge  Tumey.  We  are 
unable  to  see  any  reason  for  disturbing  the  rule  as  heretofore 
declared  by  this  court,  especially  as  the  decided  weight  of 
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authority  is  in  accord  with  our  decisions:  Banl  of  Republic  v. 
Millard,  10  Wall.  152;  First  National  Bank  of  Washington  r 
Whitman,  94  U.  S.  343;  Carr  v.  National  Sec.  Bank,  107 
Mass.  45;  9  Am.  Rep.  6;  JStna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314;  Seventh  Nat.  Bank  v. 
Cook,  73  Pa.  St.  485;  13  Am.  Rep.  751;  Saylor  v.  Bushong, 
100  Pa.  St.  23;  45  Am.  Rep.  353;  Purcell  v.  Allemong,  22 
Gratt.  742. 

Has  there  been  any  acceptance  by  the  defendant  bank  of 
the  check  in  question  ?  It  is  argued  that  the  check  having 
been  charged  up  to  the  account  of  the  drawer  and  returned 
to  him,  is  tantamount  to  an  acceptance.  The  authorities  are 
not  agreed  as  to  the  effect  of  such  an  act.  The  case  of  National 
Bank  v.  Millard,  10  Wall.  157,  was  the  ease  of  a  payment  made 
of  a  check  upon  a  forged  indorsement.  It  did  not  appear 
that  the  check  had  been  charged  to  the  drawer,  and  there 
was  a  judgment  in  favor  of  the  bank.  Mr.  Justice  Davis,  in 
delivering  the  opinion  of  the  court,  in  speaking  of  the  effect 
of  such  a  charge,  said:  "It  may  be,  if  it  could  be  shown  that 
the  bank  had  charged  the  check  on  its  books  against  the 
drawer  and  settled  with  him  on  that  basis,  that  the  plain tiflP 
could  recover  on  the  count  for  money  had  and  received,  on  the 
ground  that  the  rule  ex  aequo  et  bono  would  be  applicable,  as 
the  bank,  having  assented  to  the  order  and  communicated  its 
assent  to  the  drawer,  would  be  considered  as  holding  the 
money  for  the  plaintiff's  use,  and  therefore  under  an  implied 
promise  to  him  to  pay  it  on  demand." 

In  the  subsequent  case  of  First  Nat.  Bank  v.  Whitman,  94 
U.  S.  347,  this  very  question  arose,  when  the  court,  through 
Mr.  Justice  Hunt,  held  that  such  a  charge,  having  been  made 
through  mistake,  and  upon  the  assumption  that  it  had  in 
fact  paid  the  check  to  one  authorized  to  collect  it,  would  not 
authorize  the  presumption  of  an  acceptance  and  promise  to 
pay  it  again. 

Upon  a  question  of  commercial  law  we  should  be  gen- 
erally inclined  to  follow  any  well-settled  line  of  decisions  by 
the  supreme  court  of  the  United  States,  where  the  question 
was  in  this  state  res  intrega.  This  question  can  hardly  be 
regarded  as  one  of  commercial  law,  in  the  ordinary  sense  of 
the  phrase.  It  is  rather  a  question  as  to  the  weight  and  suffi- 
ciency of  evidence  tending  to  prove  an  acceptance.  We  agree 
that,  for  want  of  privity,  the  holder  of  a  check  cannot  recover 
upon  it  against  the  bank  unless  he  can  show  an  acceptance. 
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The  question  presented  is  as  to  the  weight  to  be  attached  to 
certain  acts  done  by  the  bank,  and  the  inferences  fairly  to  be 
drawn  from  these  acts.  Where  a  bank  has  negligently  paid 
a  check  to  an  improper  person,  it  would  seem  that,  in  good 
conscience,  the  true  owner  and  payee  ought  not  to  be  remitted 
to  his  action  against  a  possibly  insolvent  drawer,  for  thereby 
he  may  lose  his  debt  altogether.  A  legal  principle,  however, 
stands  in  his  way,  in  that  there  is  no  privity  between  himself 
and  the  bank  until  the  bank  has  assented  to  the  order  of  the 
drawer  requiring  it  to  pay  the  holder  of  the  check  the  sum  of 
money  named.  This  assent,  which  is  necessary  before  there 
is  any  contract  relation  between  the  holder  of  the  check  and 
the  bank,  is  what  is  meant  by  acceptance.  This  assent  need 
not  be  by  an  indorsement  of  "  good  "  across  the  check,  or  by 
any  other  particular  words,  either  in  writing  or  oral.  The 
question  of  assent  or  acceptance  is  one  of  fact,  and  may  be 
made  out  by  any  of  the  methods  by  which  a  fact  is  proven. 
Did  the  defendant  bank  assent  to  the  direction  of  its  customer 
to  pay  out  of  his  funds  on  deposit  the  sum  named  in  this 
check?  If  so,  to  whom  did  it  assent  to  pay  this  sum?  The 
answer  is  found  by  inspection  of  the  check.  If  it  assented  to 
pay  this  check,  it  undertook  and  assumed  to  pay  it  to  Thomas 
Pickle,  or  upon  his  order.  Now,  the  facts  which  are  relied 
upon  as  making  out  such  an  assent  to  the  direction  of  the 
drawer  of  this  check  as  to  bring  complainant  into  privity  with 
the  bank  are,  that  it  received  and  retained  the  check,  and  that 
it  has  charged  the  check  to  the  account  of  the  drawer  and 
settled  with  him,  deducting  the  amount  of  this  check.  Now, 
where  a  bank  certifies  a  check  as  "  good,"  it  is  not  only  au- 
thorized, but  good  banking  would  require  that  such  check 
should  be  then  charged  up  to  the  account  of  the  drawer  as 
80  much  of  his  funds  which  they  have  obligated  themselves  to 
pay  upon  that  cheek.  Of  course,  if  the  check  is  never  paid, 
or  is  returned,  the  drawer  would  be  credited.  The  debiting  of 
this  check  to  the  account  of  the  drawer  would  then  mean  only 
one  of  two  things:  that  this  check  has  been  paid  as  ordered, 
or  that  the  fund  is  held  subject  to  the  demand  of  the  payee. 
The  bank  must  be  taken  to  have  assented  to  pay  it  as  directed; 
that  is,  to  the  payee  or  his  order.  That  it  has  assented  to 
the  payment  of  this  check  is,  we  think,  to  be  inferred  from  the 
retention  of  the  check  when  presented  at  its  counter,  and  the 
subsequent  charge  of  the  check  to  the  drawer. 

Upon  this  charge  to  the  drawer   we  predicate  its  assent 
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or  acceptance.  It  had  no  right  to  charge  it  to  the  drawer 
and  to  settle  his  account,  unless  it  had  either  paid  the 
check  to  the  payee  named  in  the  check  or  on  his  order; 
or  having  accepted  the  check,  held  the  fund  of  the  drawer 
subject  to  the  demand  of  the  payee.  It  has  not  paid 
the  check;  it  must  therefore  be  held  to  hold  the  amount  of  the 
check  for  the  payee.  It  cannot  escape  this  consequence  by 
saying  that  what  it  has  done  in  receiving  the  check  and  in 
paying  it,  and  in  debiting  to  the  account  of  the  drawer,  is  all 
through  mistake.  That  would  be  to  suffer  it  to  escape  the 
consequences  of  its  own  mistake  by  pleading  its  own  negli- 
gence as  a  defense.  To  allow  it  to  plead  its  own  negligence  in 
answer  to  the  natural  inference  from  its  receipt  and  retention 
of  this  check,  and  its  subsequent  charge  to  the  drawer,  might 
enable  it  to  shelter  itself  behind  the  technical  defense  of  want 
of  privity;  but  on  the  other  hand,  it  may  result  in  the  loss  to 
complainant  of  his  debt  by  remitting  him  to  his  action  against 
his  original  debtor,  whom  he  may  be  unable  to  coerce  into 
payment.  We  think  there  is  no  inequity  in  holding  the  bank 
to  the  inference  that  it  has  accepted  this  check,  springing  out 
of  the  fact  that  it  has  charged  it  up  to  the  account  of  the 
drawer.  This  was  clearly  the  view  of  Mr.  Justice  Davis,  a 
great  master  in  the  law,  as  appears  from  his  opinion  in  Na- 
tional Bank  v.  Millard,  10  Wall.  157.  It  has  the  support  of 
the  only  other  courts  which  have  been  called  upon  to  pass 
upon  this  question,  —  the  supreme  courts  of  Pennsylvania  and 
Ohio:  Seventh  National  Bank  v.  Cook,  73  Pa.  St.  483;  13  Am. 
Bep.  751;  Saylor  v.  Bushong,  100  Pa.  St.  23;  45  Am.  Rep.  353; 
Dodge  v.  National  Exch.  Bank,  20  Ohio  St.  234;  5  Am.  Rep. 
648. 

So  Mr.  Daniel,  in  his  very  learned  work  upon  negotiable  in- 
struments, lends  the  support  of  his  name  to  the  view  we  have 
taken,  saying:  "There  is  no  doubt  that  if  the  bank  pays  a 
check  upon  the  forged  indorsement  of  the  payee's  or  special 
indorsee's  name,  the  payee,  or  such  indorsee,  may  recovet 
back  the  amount,  if  the  check  had  been  delivered  to  him,  and 
the  drawer  may  recover  it  back  if  he  had  not  issued  it ":  2 
Daniel  on  Negotiable  Instruments,  sec.  1663. 

This  brings  us  to  the  question  as  to  whether  this  check  was 
ever  delivered  to  the  complainant;  for  it  is  insisted  that  if 
there  has  been  no  delivery  to  him,  that  he  has  no  such  title  to 
the  instrument  as  will  enable  him  to  maintain  a  suit  against 
the  bank.     Whether  this  check  was  sent  to  complainant  and 
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miscarried,  and  fell  into  the  hands  of  a  stranger,  or  whether 
it  was  left  with  the  bank,  to  be  credited  to  the  complainant, 
who  kept  his  account  there,  and  by  oversight  this  credit  was 
not  given,  is  all  matter  of  conjecture.  How  this  check  ever 
reached  the  bank  we  are  unable,  from  the  proof,  to  determine. 
All  we  can  say  is,  that  we  are  satisfied  that  it  never  came  into 
the  hands  of  complainant.  Some  one  undoubtedly  received  it 
from  Muse.  By  suing  the  bank  upon  this  check,  complainant 
may  and  does  ratify  the  receipt  of  the  check  from  Muse.  It 
is  as  if  it  had  been  received  by  an  agent  for  the  use  and  bene- 
fit of  the  complainant.  Omnis  ratihabitio  retrotrahitur  et  man* 
dato  priori  sequiparatur :  A  subsequent  ratification  has  a 
restropective  effect,  and  is  equivalent  to  a  prior  command: 
Broom's  Legal  Maxims,  837. 

"  This  is  a  rule,"  says  Mr.  Broom,  "  of  very  wide  applica- 
tion." 

"  No  maxim,"  remarks  Mr.  Justice  Story,  "  is  better  settled 
in  reason  or  law  than  this  maxim;  ....  at  all  events,  when 
it  does  not  prejudice  the  rights  of  strangers." 

As  illustrative  of  the  application  of  the  rule,  the  author 
cites  the  case  where  the  goods  of  A  are  wrongfully  taken  and 
sold.  The  owner  may  either  bring  trover  against  the  wrong- 
doer, or  may  elect  to  consider  him  as  his  agent,  and  adopt  tho 
sale  and  bring  an  action  for  the  price:  Smith  v.  Hudson,  4  Term 
Rep.  211. 

So  in  another  case,  it  was  said  "that  an  act  done  for  another 
by  a  person  not  assuming  to  act  for  himself,  but  for  such  other 
person,  though  without  any  precedent  authority  whatever,  be- 
comes the  act  of  the  principal  if  subsequently  ratified  by  him, 
is  the  known  and  well-established  rule  of  law.  In  that  case, 
the  principal  is  bound  by  the  act,  whether  it  be  for  his  detri- 
ment or  advantage,  and  whether  it  be  founded  on  a  tort  or  a 
contract,  to  the  same  extent  and  by  and  with  all  the  conse- 
quences which  follow  from  the  same  act  done  by  his  previous 
authority":  Broom's  Legal  Maxims,  837. 

The  bank  is  not  prejudiced  by  this  subsequent  ratification, 
for  it  dealt  with  the  check  as  the  property  of  the  complainant, 
and  undertook  to  pay  to  him  or  his  order.  The  effect  of  this 
ratification  is  simply  to  make  the  check  the  property  of  the 
complainant.  It  does  not  ratify  the  collection  of  the  check  by 
one  whose  act  in  receiving  it  is  subsequently  ratified.  An 
agency  to  receive  a  check  payable  to  order  implies  no  au- 
thority to  indorse  it  in  the  name  of  the  payee,  or  to  collect  it 
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without  such  indorsement.  In  the  case  of  Dodge  v.  National 
Exch.  BanTc,  20  Ohio  St.  234,  5  Am.  Rep.  648,  a  certificate  of 
indebtedness  by  the  government  to  Dodge  was  remitted  by 
mail  to  the  paymaster  for  a  check.  The  mail  was  robbed, 
and  the  certificate  presented  by  the  thief  to  the  paymaster, 
and  a  check  demanded.  The  latter,  without  requiring  proof 
of  the  identity  of  the  holder  of  the  certificate,  issued  a  check 
payable  to  Dodge  or  order,  and  took  up  the  certificate. 
The  indorsement  of  Dodge  was  forged,  and  the  check  paid. 
Subsequently  Dodge  sued  the  bank,  and  recovered,  the  court 
holding  that  he  might  ratify  the  taking  of  the  check  for  the 
certificate,  and  sue  upon  it  as  an  accepted  check.  See,  to 
same  effect,  Graves  v.  American  Exchange  Banh^  17  N.  Y. 
207. 

The  decree  of  the  chancellor  is  reversed,  and  judgment  for 
complainant  against  the  bank  for  the  amount  of  the  check 
and  interest  from  filing  of  bill,  and  all  the  costs  of  the  cause. 


Skoborass,  J.,  delivered  a  dissenting  opinion,  of  which  the  following  is  • 
synopsis:  He  disagreed  with  the  majority  upon  the  merits  of  the  question 
decided,  and  was  strongly  opposed  to  the  policy  of  refusing  to  follow  th« 
supreme  court  of  the  United  States  on  this  important  banking  and  com- 
mercial question.  This  question  was  decided  adversely  to  the  opinion  of  the 
majority  in  First  Nat.  Bank  v.  Whitman^  94  U.  S.  347,  without  dissent  by 
any  member  of  the  court.  The  Millard  case  was  cited  in  the  argument  and 
referred  to  in  the  opinion  of  the  court  in  that  case,  and  the  court  unani- 
mously held  the  bank  not  liable  to  suit  on  any  ground.  That  decision  com- 
manded his  most  earnest  approval;  but  there  are  additional  reasons  why  he 
thought  it  should  be  followed  by  this  court. 

1.  It  is  the  judgment  of  the  highest  court  in  the  country  on  a  general  bank* 
ing  and  commercial  question,  where  the  decision  should  be  treated  as  con* 
elusive,  as  on  such  questions  the  supreme  court  of  the  United  States  follows 
no  state  construction.  It  is  not  "rather  a  question  of  the  weight  of  evi- 
dence," as  put  by  the  majority,  because  all  agree  that  the  check  in  this  case 
was  not  paid  to  the  payee,  and  that  being  determined,  the  question  to  ba 
settled  is,  Can  the  payee  maintain  suit  against  the  bank,  upon  this  conceded 
condition  of  affairs? 

2.  The  decision  should  be  followed,  because  it  is  an  original  question  in 
this  state,  and  we  should  make  our  decision  conform  to  that  of  the  supreme 
court  of  the  United  States,  and  thereby  have  but  one  rule  applied  to  oar 
citizens. 

Caldwell,  J.,  joined  in  the  dissent. 

Negotiable  Instrctments  —  Delivery. — Delivery  is  an  essential  to  the 
validity  of  a  negotiable  instrument:  Purviance  v.  Jones,  120  Ind.  162;  16  Am. 
St.  Rep.  319,  and  note.  Compare  also  FoUier  v.  Schroeder,  19  La.  Ann.  17; 
92  Am.  Dec.  521. 

Checks  —  Necessity  of  Acceptance  by  the  Bane.  —  No  action  can  be 
maintained  on  an  unaccepted  check  against  the  drawee:  Chapman  v.  White, 
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6  N.  Y.  412;  57  Am.  Dec.  464,  and  note;  Northumherland  Bankr.  McMichael, 
106  Pa.  St.  460;  51  Am.  Rep.  529,  and  foot-note;  Saylw  v.  Bushong,  100  Pfc 
St.  23;  45  Am.  Rep.  353,  and  note  355-357. 

Checks  —  Liabilitv  of  Bakk  to  the  Holder  of  Check. — Where  a 
bank  receives  a  check  and  charges  it  againat  the  drawer,  and  afterwards  set- 
tles with  him  upon  that  basis,  the  payee  of  the  check  may  sue  the  bank  for 
the  amount  of  the  check:  Seventh  Nat.  Bank  v.  Cook,  73  Pa.  St.  483;  13  Am. 
Rep.  751,  and  note. 


Feizzell  v.  Eundle  &  Co. 

[88  Tennessee,  396,] 
AuOTiONEER  Who  Sells  Mortgaged  Goods  not  Guilty  of  Conversion 
WHEN.  —  An  auctioneer  who,  in  the  regular  course  of  hia  business,  re- 
ceives mortgaged  chattels  from  the  mortgagor,  and  sells  them  for  him 
on  commission,  and  pays  over  the  proceeds  thereof,  without  notice,  actual 
or  constructive,  of  the  mortgage,  is  not  liable  to  the  mortgagee  as  for  a 
conversion  of  the  goods,  although  the  mortgagor  acted  fraudulently  in 
the  matter.  The  registration  of  the  mortgage  does  not,  in  such  a  case, 
operate  as  constructive  notice  to  the  auctioneer. 

Trover.    The  opinion  states  the  case. 
Frizzell  and  ZarecoVy  for  Frizzell. 
Bryan  and  Cartwright,  for  Rundle  <&  Co. 

LuRTON,  J.  One  Anglin  executed  to  Frizxell,  the  plaintiff, 
a  mortgage  upon  his  household  furniture,  to  secure  the  latter 
as  the  surety  of  the  mortgagor  upon  certain  rent  notes.  The 
property  mortgaged  was  in  the  residence  of  the  mortgagor, 
and  was  to  remain  in  his  custody  and  possession  until  the 
maturity  of  the  notes.  It  was  stipulated  that  should  the 
mortgagor  remove  or  attempt  to  remove  the  property,  or  at- 
tempt to  sell  same,  that  then  the  mortgagee  should  have  the 
right  to  take  possession,  and  that  in  such  event,  or  in  case 
default  was  made  in  payment  of  the  secured  debt,  that  Friz- 
zell should  sell  said  property,  publicly  or  privately,  and  apply 
to  payment  of  debt.  The  mortgagor  obtained  consent  of  the 
mortgagee  to  a  removal  of  the  property  from  the  residence  in 
which  it  was  to  another  part  of  the  city,  and  to  another  house, 
upon  the  statement  that  he  had  rented  another  residence.  In 
place  of  such  a  removal,  he  fraudulently  took  the  mortgaged 
articles  to  the  auction-house  of  defendants  and  caused  them 
to  be  there  sold  at  public  pale. 

Bundle  &  Co.  are  regular  auctioneers,  and  had  no  actual 
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notice  of  the  mortgage  upon  the  property,  and  they  paid  over 
the  proceeds  of  sale  to  Anglin  before  notice  of  Frizzell's  rig^ir. 
Having  sold  the  property  for  cash,  and  at  a  sale  with  many 
dther  articles  of  the  same  sort,  and  keeping  no  memorandum 
of  the  buyers,  they  are  unable  to  state  who  became  purchasers 
of  the  mortgaged  property.  Frizzell  has  sued  them  upon 
these  facts,  in  trover,  as  for  a  conversion. 

The  mortgage  made  by  Anglin  was  duly  registered.  This 
property  was  sold  by  defendants  in  the  usual  course  of  their 
business  as  auction  commission  merchants.  Unless  the  regis- 
tration of  the  mortgage  operates  as  constructive  notice,  they 
must  be  regarded  as  innocent  agents  or  factors,  who  have  re- 
ceived the  property  in  the  regular  course  of  their  business, 
and  sold  it  as  agents  for  the  one  who  had  delivered  it  to  them, 
and  paid  over  the  proceeds  to  their  principal  without  knowl- 
edge of  any  encumbrance  on  his  titJe.  The  case  is  controlled 
in  this  aspect  by  that  of  Roach  v.  Turk,  9  Heisk.  708;  24  Am. 
Rep.  360.  Having  asserted  no  lien,  claim,  or  title  for  them- 
selves against  the  mortgagee,  they  cannot  be  held  guilty  of 
conversion. 

A  different  result  would  perhaps  follow  if  they  had  been 
shown  to  have  had  knowledge  of  the  true  state  of  Anglin's 
title.  Did  the  registration  of  this  mortgage  operate  as  con- 
structive notice  to  defendants?  If  they  assert  any  title  or  lien 
or  interest  in  the  mortgaged  property,  then,  beyond  doubt,  they 
would  be  affected  by  the  registration.  But  they  do  not;  and 
have  not  asserted  any  claim  to  the  mortgaged  property  what- 
ever. The  constructive  notice  consequent  upon  registration  at- 
taches only  to  persons  who  subsequently  assert  any  title,  charge, 
or  lien  or  interest  in  the  property  described  in  the  registered  in- 
strument, and  only  in  favor  of  the  grantees  in  such  instrument. 
It  is,  for  instance,  well  settled  that  a  subsequent  purchaser 
from  the  grantor  will  not,  as  between  himself  and  such  gran- 
tor, be  charged  with  notice  of  the  state  of  his  vendor's  title  as 
shown  by  the  registered  title.  He  may,  as  between  himself 
and  his  grantor,  rely  upon  the  representations  of  the  latter  as 
to  his  title,  and  will  not  be  bound  by  the  registered  title  of 
which  he  has  not  actual  notice:  Napier  v.  Elam,  6  Yerg.  108; 
Ingram  v.  Morgan,  4  Humph.  66;  40  Am.  Dec.  626;  Topp  v. 
White,  12  Heisk.  165. 

Defendants  having  neither  actual  or  constructive  notice  of 
the  mortgage,  and  having  in  the  whole  matter  acted  only  as  the 
innocent  agent  and  factor  of  the  mortgagor,  with  whom  the 
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possession  had  been  left,  are  not  guilty  of  conversion,  and 
the  judgment  is  affirmed. 

Auctions.  —  For  the  rights,  duties,  and  liabilities  of  aactioneers,  see  ez* 
tended  note  to  Thomas  v.  Kerr,  96  Am.  Dea  264-272. 


Cartwriqht  V.  Dickinson. 

[88  Tennessee,  476.] 
SlTBaCRIBERS  TO  SxOCK  OF  PROPOSED  CORPORATION  BeCOMB  ShARE-HOLDERS 

WHEN.  — The  moment  the  conditions  required  by  law  as  preliminary  to 
the  granting  of  a  charter  to  a  corporation  are  complied  with,  the  sub- 
■cribers  to  its  stock  become  share-holders,  entitled,  as  such,  to  a  voice  in 
all  subsequent  proceedings,  and  at  the  same  time  their  liability  to  pay 
the  amount  of  their  shares  becomes  fixed  and  absolute. 

Issuance  of  Stock  Certificates  is  not  Necessary  to  Make  One  Share- 
holder in  a  corporation.  Such  certificates  are  mere  evidences  of  the 
ownership  of  shares. 

Corporation  has  No  Power  to  Forfeit,  Cancel,  or  Annul  Shares  of  its 
stock  once  lawfully  issued,  unless  its  charter  authorizes  a  forfeiture  of 
shares  for  non-payment  of  calls.  One  subscriber  can  be  released  from 
liability  only  by  the  consent  of  all. 

Unauthorized  Release  of  Share-holder  not  Aided  by  Obtaining  New 
Subscribers  in  his  Place. — The  unauthorized  release  by  a  corpora- 
tion of  one  of  its  share-holders  from  the  payment  of  his  subscription  is 
not  made  valid  by  procuring  additional  subscriptions  to  take  the  place 
of  that  released,  whether  the  new  subscriptions  be  void  or  valid. 

CiORPORATION  cannot  ReDUCE  ITS  AUTHORIZED  CAPITAL  BY  PURCHASINQ  ITS 

Own  Shares  for  cancellation. 

Subscriptions  in  Excess  of  Authorized  Capital  of  Corporation  Void.  — 
Subscriptions  for  new  shares  in  the  stock  of  a  corporation,  siter  its  full 
authorized  capital  stock  baa  been  taken  and  subscribed,  are  null  and 
void. 

Violation  of  Charter  of  Corporation  No  Defense  to  Action  for  Sub- 
scription. —  The  fact  that  a  corporation  has  violated  its  charter  is  no 
defense  to  an  action  for  calls  due  from  a  share-holder  upon  his  shares. 
His  remedy  is  against  the  corporation  to  restrain  such  illegal  action. 

Share-holder  of  Corporation  not  Released  from  his  Subscription  by 
Reason  of  his  Own  Mistake.  —  A  shareholder  is  not  released  from 
liability  for  his  subscription,  where,  through  his  mistake  of  law  or  fact,  he 
supposed  his  contract  of  subscription  had  been  properly  canceled,  and 
therefore  ceased  to  act  as  a  share-holder  in  the  corporation,  although  the 
corporation  afterwards  became  insolvent  under  management  in  which 
he  did  not  participate. 

Officer  of  Corporation  is  Agent  of  Share-holder  when. — An  officer 
of  a  corporation  who  undertakes  for  a  share-holder  to  obtain  a  release  or 
cancellation  of  his  subscription  becomes  the  agent  of  the  share-holder  in 
the  matter,  and  the  share-holder,  and  not  the  corporation,  is  r'aaj^oosibll 
for  his  acts  as  such  agent. 
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Assignee  or  Insolvent  Corporation,  Rights  of,  under  Geneiul  Assign- 
ment. — An  assignee  for  the  benefit  of  creditors  of  an  insolvent  corpora* 
tion  has  the  right,  and  it  is  his  duty,  to  collect  unpaid  subscriptions  due 
from  delinquent  share-holders,  and  apply  the  proceeds  to  the  payment  of 
the  creditors,  or  pay  them  over  to  the  assignors,  in  case  there  is  a  sur- 
plus. And  he  has  the  right  to  maintain  suits  necessary  for  the  acconi' 
plishment  of  those  objects. 

Bill  by  a  creditor  of  an  insolvent  corporation  to  enforce  pay- 
ment out  of  assets  in  the  hands  of  the  assignee.  The  opinion 
states  the  facts. 

Whitman  and  Gamble,  and  E.  B.  Rucker,  for  CartwrighL 

Dickinson  and  Frazer,  for  Dickinson. 

Ldbton,  J.  The  Grubbs  Cracker  Company  is  a  corporation 
organized  July,  1885,  under  the  general  incorporation  law  of 
this  state.  In  October,  1887,  being  insolvent,  it  made  a  gen- 
eral deed  of  assignment  to  Dickinson,  as  trustee,  to  equally 
secure  all  creditors.  The  original  bill  was  filed  by  Cartwright, 
claiming  to  be  a  creditor  of  the  corporation,  for  the  purpose  of 
enforcing  payment  out  of  the  assets  in  defendant's  hands.  One 
of  the  demands  set  up  is  not  now  resisted;  the  other  is  con- 
tested as  being  without  consideratien.  The  assignee,  after 
answering,  filed  a  cross-bill  to  recover  some  six  thousand  dol- 
lars alleged  to  be  due  upon  unpaid  calls  on  stock  owned  by 
Cartwright  in  the  cracker  company,  and  to  recover  one  thou- 
sand dollars  paid  back  to  him  by  the  secretary  and  treasurer  " 
of  that  company  upon  an  alleged  ineffectual  cancellation  and 
rescission  of  his  liability  as  a  subscriber  for  stock.  Cart- 
wright, before  the  charter  was  obtained,  subscribed  for  eight 
thousand  dollars  of  the  stock  of  the  proposed  corporation.  A 
charter  was  obtained  by  the  usual  application,  provided  by 
the  act  of  1875.  The  subscribers  thereupon  met,  and  organ- 
ized by  accepting  the  charter,  adopting  by-laws,  and  electing 
directors.  He  was  present  at  this  meeting,  and  was  elected  a 
director,  and  acted  as  such  for  a  year  thereafter. 

The  act  of  1875  does  not  require  the  amount  of  the  capital 
stock  of  a  corporation  to  be  stated  in  the  application  for  the  char- 
ter, but  authorizes  the  capital  to  be  fixed  subsequently  by  by-law. 
Such  a  by-law  was  adopted  at  the  organization,  and  the  capital 
settled  at  forty  thousand  dollars,  to  be  divided  into  shares  of  one 
hundred  dollars  each.  A  few  days  thereafter,  Cartwright  paid 
the  first  call  of  twenty-five  per  cent,  amounting  to  two  thou- 
sand dollars,  and  took  the  receipt  of  the  secretary  and  treas- 
urer for  that  sum  as  a  payment  upon  his  stock.    The  remainder 
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of  the  sum  due  (six  thousand  dollars)  he  has  never  paid,  and 
now  claims  that  his  contract  has  been  canceled  or  rescinded, 
and  that  he  is  not  liable  therefor.  The  facts  upon  which  this 
defense  is  placed  are  these:  In  July,  1886,  one  year  after  the 
company  had  begun  business,  Cartwright,  desiring  to  withdraw 
therefrom,  spoke  to  Mr.  Grubbs,  and  asked  him  to  dispose  of 
his  stock.  Grubbs  was  the  brother-in-law  of  Cartwright;  was 
the  largest  stockholder  in  the  corporation,  and  was  its  secre- 
tary, treasurer,  and  general  manager.  Grubbs,  it  seems,  did 
accordingly  undertake  to  dispose  of  his  stock,  which  appears 
at  that  date  to  have  been  salable  at  par.  September  2,  1886, 
Grubbs  told  him  he  had  made  a  disposition  of  the  shares,  and 
by  his  direction  the  proper  entries  were  made  on  the  books  of 
the  company,  by  which  the  balance  due  as  for  unpaid  calls 
was  charged  off,  and  the  two  thousand  dollars  theretofore  paid 
in  on  first  call  was  credited  to  the  personal  account  of  Cart- 
wright. Of  this  credit,  six  hundred  dollars  was  then  paid  in 
cash,  same  being  credited  on  the  stock  receipt  previously  taken 
for  amount  of  first  call.  Subsequently,  this  receipt  was  sur- 
rendered, and  the  note  of  the  corporation  executed  to  Cart- 
wright for  the  remainder.  This  note  was  afterward  reduced 
by  payments,  and  a  new  note  executed,  which  is  the  smaller 
of  the  two  demands  upon  which  the  original  bill  is  filed. 

What  Grubbs  did,  which  he  supposed  authorized  him  to  re- 
scind the  contract  by  which  Cartwright  had  purchased  shares, 
was  this:  he  went  upon  the  streets  and  solicited  new  subscrip- 
tions to  the  stock  of  his  company,  and  when  he  had  obtained 
these,  he  regarded  himself  as  authorized  to  rescind  the  con- 
tract of  Cartwright,  and  release  him  from  all  obligation  as  a 
share-holder  indebted  on  account  of  his  shares.  To  carry  out 
his  purpose  he  caused  the  books  to  show  that  Cartwright,  in- 
stead of  being  debtor,  was  a  creditor  to  the  extent  of  the  capital 
which  he  was  allowed  to  withdraw. 

The  proof  does  not  show  any  transfer  of  Cartwright's  stock 
to  other  persons,  or  any  agreement  that  it  should  be  transferred 
to  others,  or  that  they  should  be  substituted  to  his  rights  and 
liabilities.  There  is  no  pretense  of  the  purchase  of  shares  from 
Cartwright  by  other  persons.  On  the  contrary,  they  were  pro- 
cured to  subscribe  for  new  shares,  just  as  Cartwright  had  done 
in  the  first  instance. 

Before  the  organization  of  the  corporation  and  acceptance  of 
the  subscription  of  Cartwright,  the  promoters  might,  perhaps, 
agree  to  release  a  subscriber  by  substituting  other  names  for 
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his,  and  erasing  from  the  list  that  of  the  recalcitrant:  Cook  on 
Stock  and  Stockholders,  sec.  75.  But  at  the  moment  when  the 
conditions  required  by  law  as  preliminary  to  the  granting  of 
a  charter  were  complied  with,  the  subscribers  became  share- 
holders, entitled  to  a  voice  as  share-holders  in  all  subsequent 
proceedings,  and  to  compel  a  specific  performance  of  the  con- 
tract of  membership.  At  the  same  time  all  the  obligations  of  a 
share-holder  were  assumed,  and  the  liability  to  pay  the  amount 
of  the  shares  became  fixed  and  absolute.  This  liability  to  pay 
calls  as  they  should  be  made  upon  the  shares  is  a  mere  incident 
of  membership,  and  the  fact  that  such  payments  have  not  been 
made  does  not  affect  the  status  of  the  member  as  a  share-holder 
until  a  forfeiture  has  been  declared  in  such  manner  as  pro- 
vided by  the  charter.  The  fact  that  certificates  of  shares  have 
not  been  issued  does  not  aff'ect  the  question.  Such  certificate 
is  never  essential  to  constitute  one  a  share-holder,  being  mere 
evidence  of  the  ownership  of  shares:  1  Morawetz  on  Corpora- 
tions, sec.  56,  and  cases  cited. 

This  view  of  the  eff"ect  of  a  certificate  has  been  heretofore 
settled  in  this  state:  Cornick  v.  Richards,  3  Lea,  1;  State  v. 
Butler,  86  Tenn.  621;  Young  v.  South  Tredegar  Iron  Works,  85 
Tenn.  189;  4  Am.  St.  Rep.  752. 

It  follows  that  Cartwright  was  the  owner  of  eighty  shares  of 
the  capital  stock  of  this  corporation.  This  stock  he  has  never 
assigned  or  transferred  to  any  other  person.  No  other  person 
claims  to  own  his  stock,  or  to  be  in  any  way  legally  or  equi- 
tably entitled  to  have  it  transferred  to  them.  The  cancellation 
of  his  subscription  was  inoperative  to  cancel  his  shares  or  dis- 
charge his  obligation  to  pay  for  them.  Unless  the  charter 
authorizes  a  forfeiture  of  shares  for  non-payment  of  calls, 
there  is  no  power  in  the  corporation  to  forfeit,  cancel,  or  annul 
shares  once  lawfully  issued.  The  contract  of  share-holders  is 
a  mutual  one.  Without  the  consent  of  all,  one  cannot  be  re- 
leased from  liability.  Even  a  board  of  directors  cannot  dis- 
charge the  contract  of  a  share-holder  to  pay  for  his  shares 
according  to  his  contract,  or  disfranchise  him  by  a  forfeiture 
declared  without  express  authority  of  law:  Chase  v.  East 
Tenn.  etc.  R.  R.  Co.,  5  Lea,  415;  Morawetz  on  Corporations, 
sec.  309,  and  cases  cited. 

The  argument  that  if  in  fact  the  corporation  received  from 
these  new  subscribers  the  same  amount  of  money  which  Cart- 
wright  was  to  contribute,  that  Im  that  case  what  was  done 
would,  in  effect,  be  the  substitution  of  the  capital  of  one  for 
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that  which  another  was  bound  to  contribute,  is  plausible,  but 
is  unsound  in  law,  and  unsustained  by  the  facts  of  this  case. 
Unsound  in  law  because  the  mere  fact  of  obtaining  certain  new 
and  original  capital  cannot  operate  to  empower  the  corpora- 
tion to  return  capital  theretofore  embarked  in  the  enterprise. 
These  new  subscribers,  by  their  subscription,  undertook  to 
contribute  additional  capital,  and  not  to  substitute  their  capi- 
tal for  money  to  withdrawers.  This  was  not  their  engagement. 
This  is  the  difference  between  the  purchasing  of  Cartwright's 
shares  and  the  subscribing  for  new  shares,  and  the  distinction 
between  the  effect  of  buying  shares  already  issued  and  sub- 
scribing for  new  shares.  In  the  latter  case  new  capital  is  con- 
tributed, while  in  the  former  only  the  legal  title  of  shares  is 
changed.  The  new  subscribers,  as  well  as  the  old,  had  a  right 
to  demand  that  every  share-holder  should  be  compelled  to  pay 
his  shares  up  according  to  contract. 

There  was  no  more  authority  to  cancel  Cartwrigbt's  shares, 
and  release  him  from  his  liability,  after  this  additional  capi- 
tal was  contributed,  than  there  was  before.  The  contention  is 
not  sound  in  fact.  Mr.  Grubbs  seems  to  have  supposed  that 
he  had  the  right  to  release  share-holders  from  their  obligations 
just  as  suited  him  or  them.  He  seems  likewise  to  have  sup- 
posed that  he  was  authorized  to  take  new  subscribers  to  take 
the  places  of  such  as  chose  to  withdraw,  and  to  furnish  new 
capital  as  the  necessities  of  the  business  demanded.  The 
share-list  shows  several  other  share-holders  who,  after  experi- 
menting with  the  cracker  business,  withdrew,  and  had  their 
money  returned.  So  when  Mr.  Grubbs  undertook  to  get  new 
stock  to  take  the  place  of  old  stock  owned  by  Cartwright,  he 
seems  to  have  had  other  arrangements  of  the  same  sort  to 
carry  out;  for  he  says  that  he  got  these  new  subscribers  to 
"  cover  "  Cartwright's  stock,  and  that  of  others  to  whom  he 
had  made  the  same  promises. 

The  fact  that  the  authorized  limit  of  forty  thousand  dollars 
had  been  reached  does  not  seem  to  have  been  any  embarrass- 
ment whatever.  He  says  he  got  an  amount  of  new  subscrip- 
tions, after  he  agreed  to  place  Cartwright's  stock,  equal  to  his, 
or  greater.  In  this  he  is  shown,  by  a  careful  examination  of 
the  stock-list,  to  have  been  mistaken.  The  total  of  stock  sub- 
scriptions July  1,  1886,  was  fifty  thousand  dollars.  The  total 
in  October,  1&S6,  inclusive  of  Cartwright's,  was  about  fifty- 
seven  thousand  dollars.  Then,  to  cover  Cartwright's  eight 
thousand  dollars,  and  that  of  others  to  whom  he  had  made 
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Barae  promises,  there  could  not  have  been  over  seven  thousand 
dollars  obtained.  Thus  it  is  not  even  the  case  of  money  of  a 
new  subscriber  having  fully  taken  the  place  of  an  old  one 
Bufifered  to  withdraw.  That  the  corporation,  at  the  time,  had 
actually  received  the  full  sum  of  forty  thousand  dollars,  and 
that  that  was  the  limit  of  its  authorized  capital,  cannot  avail 
Cartwright.  If  the  shares  subscribed  after  the  limit  of  forty 
thousand  dollars  had  been  reached  were  valid  and  lawful, 
then  the  corporation  was  entitled  to  a  much  larger  sum  than 
forty  thousand  dollars.  If,  on  the  other  hand,  these  subscrip- 
tions were  void,  then  they  were  not  enforceable,  and  money 
actually  paid  could  not  be  lawfully  held  if  demanded  by  such 
subscribers,  creditors  out  of  the  way. 

If  the  transaction  be  looked  at  as  a  purchase  of  these  shares 
by  the  corporation,  then  it  is  equally  ineflfective.  Whatever 
power  a  corporation  may  have  to  deal  in  its  own  shares  for 
purposes  of  sale  or  to  secure  a  debt,  it  is  too  clear  for  argu- 
ment that  it  cannot  reduce  its  authorized  capital  by  purchas- 
ing its  own  shares  for  cancellation:  Morawetz  on  Corporations, 
Bees.  111-113. 

The  case  of  Jackson  v.  Sligo,  1  Lea,  210,  does  not  hold  a 
contrary  doctrine,  as  argued  by  counsel.  The  sale  of  stock 
Bustained  in  that  case  was  not  a  sale  to  the  corporation,  but 
to  one  Sloan,  a  stranger. 

The  next  defense  urged  is,  that  the  corporation  has  violated 
its  charter  by  increasing  its  capital  stock,  and  that  it  has 
already  issued  stock  certificates  in  excess  of  its  lawful  capital, 
and  that  therefore  it  is  not  in  the  power  of  the  corporation  to 
issue  valid  shares  to  him.  The  capital  fixed  by  by-law  at 
forty  thousand  dollars  was,  as  we  have  already  seen,  exceeded  by 
the  action  of  Mr,  Grubbs  in  obtaining  subscriptions  in  excess 
of  that  limit.  This  was  unauthorized  by  the  share-holders  or 
the  directors.  Such  subscriptions  for  new  shares,  after  forty 
thousand  dollars  had  been  taken,  were  null  and  void.  In 
February,  1887,  the  share-holders  amended  their  by-laws  so 
as  to  increase  their  authorized  capital  to  one  hundred  thou- 
sand dollars.  This  was  intended  to  legalize  the  excess  of 
shares  already  taken,  and  authorize  a  further  increase.  Un- 
der this  amendment,  new  stock  was  taken  until  the  whole  list 
reached  about  seventy-six  thousand  dollars.  After  the  as- 
signment to  Dickinson,  a  scheme  for  the  reorganization  of 
their  business  was  conceived,  and  the^  share-holders  again 
amended  their  by-laws  so  as  to  declare  all  stock  theretofore 
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issued  common  stock,  and  to  authorize  issuance  of  "  preferred  " 
stock  to  the  amount  of  thirty  thousand  dollars,  this  latter  to 
have  preference  to  the  extent  of  six  per  cent  in  payment  of 
dividends  over  the  common  stock.  It  appears  that,  under 
this  scheme,  some  twenty-three  thousand  dollars  of  "preferred" 
stock  has  been  sold,  thus  bringing  the  total  of  shares,  exclud- 
ing Cartwright's,  to  something  over  ninety-nine  thousand  dol- 
lars. Neither  of  these  amendments  of  the  by-laws  was  made 
in  pursuance  of  the  act  of  1883,  page  212,  concerning  the 
amendment  of  charters  so  as  to  allow  an  increase  of  capital 
stock. 

The  question  as  to  whether  the  capital  stock,  having  been 
once  fixed  by  by-law  as  provided  by  general  incorporation 
laws  of  1875,  can  be  increased  without  an  amendment  of  the 
charter  in  the  manner  pointed  out  by  the  act  of  1883  is  a 
grave  one,  and  is  reserved,  for  the  reason  that  in  the  view  we 
have  of  this  case  it  need  not  be  decided.  This  question  can- 
not affect  Cartwright's  liability  to  pay  for  his  shares.  By  his 
subscription,  as  we  have  seen  already,  he  became  a  share- 
holder. His  shares  are  not  affected  by  the  subsequent  issue 
of  shares  in  excess  of  charter  limit.  If  these  shares  were  is- 
sued without  power  upon  the  part  of  the  corporation  to  issue 
them,  they  are  absolutely  void,  and  confer  no  rights  of  mem- 
bership upon  those  who  hold  them.  In  a  contest  between 
them  and  the  holders  of  shares  subscribed  before  the  capital 
was  all  taken,  they  would  be  excluded  from  all  participation 
in  the  management  or  profits  of  the  business:  Scovill  v. 
Thayer,  105  U.  S.  143.  That  the  corporation  has  been  guilty 
of  a  violation  of  its  charter  in  this  or  any  other  matter  is  no 
defense  to  an  action  for  calls  due  from  a  share-holder  upon 
his  shares.  His  remedy  was  against  the  corporation  to  restrain 
such  alleged  illegal  action,  or  is  against  the  agents  personally, 
for  any  wrong  and  injury  done  him.  It  furnishes  no  reason 
why  he  shall  not  carry  out  his  own  contract.  The  usual  rule 
by  which  the  breach  of  a  contract  upon  one  side  justifies  its 
breach  or  abandonment  by  the  other  has  little  application  in 
cases  of  this  character:  Morawetz  on  Corporations,  sec.  116, 
and  cases  cited. 

The  question  as  to  whether  the  issuance  of  preferred  stock 
was  valid  and  effective  as  against  share-holders  not  assenting 
then  or  subsequently,  we  do  not  determine.  Operative  or  in- 
operative, it  does  not  affect  the  contract  to  pay  for  the  shares 
he  became  the  owner  of  by  his  contract  of  subscription.     The 
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/act  that  he  has  not  had  notice  of  subsequent  meetings  of 
Bhare-holders,  or  opportunity  to  attend  or  protect  himself 
against  action  of  the  other  share-holders  aflfecting  value  of  his 
stock,  cannot  operate  to  release  him  from  his  contract.  Neither 
the  directors  nor  the  share-holders  had  any  knowledge  of  the 
arrangement  by  which  he  supposed  he  was  released. 

In  January,  1887,  several  months  after  his  arrangement 
with  Mr.  Grubbs  had  been  perfected,  the  latter  informed  the 
board  of  directors  that  there  was  a  vacancy  in  the  board,  Mr. 
Cartwright  having  sold  his  stock.  This  vacancy  was  there- 
upon filled.  The  directors  and  share-holders  thereafter  as- 
sumed that  his  shares  had  been  in  fact  sold  to  others.  Grubbs, 
in  so  far  as  he  undertook  to  dispose  of  his  shares,  was  the 
agent  of  Cartwright  in  such  disposition.  If  Cartwright  was 
misled  and  deceived  by  the  statement  of  Grubbs  that  he  had 
sold  his  shares,  and  thereby  lulled  into  a  course  of  action  or 
non-action  whereby  he  has  suiBfered,  he  can  look  only  to  his 
agent  for  indemnity.  If,  on  the  other  hand,  he  knew  the  ex- 
act facts  upon  which  Grubbs  assumed  authority  to  cancel  his 
shares,  and  acted  either  upon  the  opinion  of  Grubbs  or  his 
own  opinion,  or  their  concurrent  opinions  that  upon  such  facts 
the  law  empowered  Grubbs  to  do  what  he  did  do,  and  had  a 
legal  right  to  release  him  from  his  contract,  then  both  mis- 
took the  law.  That  a  share-holder  should  release  himself 
from  liability  to  pay  for  his  shares  by  proof  that  he  was  mis- 
informed as  to  a  fact  by  his  own  agent,  or  misled  as  to  the 
effect  of  certain  known  facts  upon  his  contract,  or  was  igno- 
rant of  the  law  which  prevented  any  share-holder  from  being 
released,  or  his  subscription  canceled,  without  the  consent  of 
the  other  share-holders,  would  be  a  most  disastrous  doctrine. 
The  rule  that  a  mistake  of  law  does  not  relieve  in  equity  any 
more  than  at  law  is  well  settled:  Upton  v.  Tribilcock,  91  U.  S. 
80. 

The  next  and  last  assignment  of  error  necessary  to  consider 
is,  that  this  action  cannot  be  maintained  by  Dickinson  as 
assignee.  This  assignment  of  error  is  based  on  the  facts  that 
subsequent  to  the  assignment  by  the  corporation  the  share- 
holders, other  than  himself,  with  means  raised  by  issuance  of 
the  preferred  stock  heretofore  mentioned,  and  with  borrowed 
money,  compromised  the  greater  part  of  the  debts  of  the  cor- 
poration, and  that  the  assignee  has  suffered  them  to  resume 
business  with  the  machinery  assigned  to  him,  they  having 
given  bond  for  his  protection.     The  assets  thus  in  their  banda 
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are  probably  abundant  to  pay  such  creditors  as  have  not  yet 
been  settled  with.  The  only  effect  of  this  is  to  strip  the  as- 
signee of  any  advantages  which  creditors  might  be  supposed 
to  have,  in  a  suit  to  compel  a  share-holder  to  pay  his  calls, 
over  the  same  action  by  the  corporation.  We  have  accord- 
ingly treated  each  question  just  as  if  it  were  a  controversy 
between  Cartwright  and  the  Grubbs  Cracker  Company.  That 
Dickinson  is  entitled  to  maintain  this  suit  follows  from  the 
fact  that  he  has  not  resigned  his  trust,  and  that  there  are 
creditors  whose  claims  he  must  provide  for.  This  claim  is  aa 
asset  in  his  hands,  and  it,  together  with  other  assets,  remains 
in  his  control  as  trustee,  and  he  may,  and  ought,  reduce  them 
to  money  and  pay  off  remaining  creditors  and  account  for 
surplus  to  the  assignors. 
The  decree  of  the  chancellor  must  be  aflSrmed,  with  costs. 

Corporations — When  Subscribkrs  for  Stock  Become  Stockholders. 
—  In  case  of  ordinary  stock  subscriptions  allowed  by  law  for  the  purpose  of 
effecting  the  organization  of  a  corporation,  the  subscribers  become  stock* 
holders  when  all  the  conditions  precedent  prescribed  by  law  have  been  com- 
plied with:  Note  to  Parker  v,  Thomas,  81  Am.  Dec.  392,  393;  Minneapolia 
etc.  Machine  Co.  v.  Davis,  40  Minn.  110;  12  A^.  St.  Rep.  701,  and  note; 
Butler  University  v.  Scoonover,  114  Ind.  381;  5  Am.  St.  Rep.  627;  and  it  is  not 
necessary  that  a  certificate  of  stock  should  have  been  issued  to  the  stock* 
holder:  Butler  University  v.  Scoonover,  114  Ind.  381;  5  Am.  St.  Rep.  627;  aa 
stock  certificates  are  merely  an  affirmation  on  the  part  of  the  corporation  of 
the  ownership  of  the  special  amount  of  stock  by  the  person  named  in  the  cer- 
tificate: Appeal  of  Kisterbock,  127  Pa.  St.  601;  14  Am.  St.  Rep.  868. 

Withdrawal  and  Release  of  Stockholders,  and  Forfeiturb  of 
Stock:  See  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  821-823, 
note  to  Parker  v.  Thomas,  81  Am.  Dec.  399-401. 

Fraud  and  Mistakb  as  Affectinq  a  Stockholder's  Liability  fob 
Unpaid  Scbscriptions:  Note  to  Thompson  ▼.  Beno  Sav.  Bank,  S  Am.  St. 
Rep.  824-826. 


Snoddy  V.  Bank. 

[88  Tennessee,  678.J 

Note  Given  by  Makeb  in  Settlement  of  Loss  Sustained  while  Dbai> 
ING  IN  Futures  is  void  in  the  hands  of  the  payee,  and  that  though  such 
payee  pretended  to  be  or  was  a  mere  agent  in  the  transaction,  where  ha 
knew  of  and  participated  in  its  illegality. 

Contract  to  Deal  in  Futures  is  Gaming  Contract,  and  Void  by  express 
statute,  which  makes  it  a  crime,  and  punishes  it  as  such. 

Note  Given  in  Consideration  of  Gaming  Contract  is  Void  in  Hands 
OF  Innocent  Holder,  by  indorsement  for  value  before  due,  and  with- 
out notice  of  the  illegality  of  the  consideration.  The  statute  need  not 
expressly  declare  such  a  note  void,  if  it  does  so  by  necessary  implication, 
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and  a  statute  does  by  necessary  implication  make  sncb  note  void  whea 
it  makes  the  contract  under  which  it  is  executed  void  and  criminal.  But 
the  Tennessee  statute  goes  further,  and  makes  the  transfer  of  such  a  note 
to  a  party  ignorant  of  its  illegality  a  crinuual  offense. 

Action  by  the  American  National  Bank  to  recover  of  Snoddy 
apon  a  note  given  by  him  to  Williams  &  Co.,  and  by  them 
indorsed  to  it  for  value  before  due,  and  in  due  course  of  trade. 
The  facts  sufficiently  appear  from  the  opinion. 

Dan  Williams,  for  Snoddy. 

Will  T.  Hale  and  John  M.  Gaut,  for  the  Bank. 

Snodgrass,  J.  The  only  question  in  this  case  is,  whether 
an  innocent  holder  of  a  note  founded  on  a  gaming  considera- 
tion can  recover  of  the  maker. 

The  note  sued  on  was  void  in  the  hands  of  the  payee.  It 
was  given  in  settlement  of  loss  sustained  by  plaintiff  in  error 
while  dealing  in  futures  with  Williams  &  Co.  There  was  no 
intent  to  take  or  deliver  grain  pretended  to  be  purchased  on 
the  one  hand  or  sold  on  the  other.  The  contract  to  do  so  was 
therefore  gaming,  and  void  by  express  statute:  Act  1883,  p.  331; 
McOrew  v.  City  Produce  Exch.,  85  Tenn.  572;  4  Am.  St.  Rep 
771. 

Nor  does  it  matter  that  Williams  &  Co.  pretended  to  be  or 
were  mere  agents  in  the  transaction.  They  knew  of  and  par- 
ticipated in  its  illegality,  and  could  maintain  no  action  on  the 
note  given  them  for  the  loss  sustained  by  their  alleged  princi- 
pal: Beadles  v.  Ownhy,  16  Lea,  424. 

But  they  transferred  the  note  taken  by  them  in  settlement 
of  the  loss  sustained  by  plaintiff  in  error  to  the  American 
National  Bank  before  due  for  value,  and  the  bank  had  no 
notice  of  the  illegality  of  the  consideration.  It  is  therefore  in- 
sisted the  bank  may  recover  as  an  innocent  holder,  and  the 
circuit  judge  so  held. 

Our  statute  makes  all  wagering  contracts  void  to  the  extent 
of  the  wagering  consideration,  and  provides  that  no  money  or 
property  won  by  any  species  or  mode  of  gaming  shall  be  re- 
covered by  action,  and  that  any  money  or  property  so  paid  or 
delivered  may  be  recovered  back  by  the  payer,  his  wife,  chil- 
dren, next  of  kin,  or  creditors:  Code  sees.  2438  et  seq. 

The  particular  species  of  gaming  now  being  considered  is 
made  a  misdemeanor,  and  punished  as  such,  the  limitation  as 
to  least  punishment  being  more  severe  than  that  of  ordinary 
gaming:  Act  1883,  sec.  3. 
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Thus  it  appears  that  such  a  contract  is  not  only  against 
public  morals  and  public  policy  and  public  statute, — malum  in 
se  and  malum  prohibitum,  —  and  that  it  is  declared  void,  but 
it  is  also  made  a  crime,  and  punished  as  such.  The  general 
rule  that  as  between  an  innocent  holder  and  the  maker  the 
consideration  cannot  be  inquired  into  is  subject  to  the  excep- 
tion that  it  may  be  done  if  the  consideration  was  a  gaming  or 
usurious  one:  3  Kent's  Com.,  9th  ed.,  99. 

By  the  great  weight  of  authority,  notes  given  in  considera- 
tion of  a  contract  against  morals,  public  policy,  and  public 
statutes  are  void  in  any  hands:  2  Am.  &  Eng.  Ency.  of  Law, 
368,  and  notes. 

Perhaps  there  are  no  exceptions  when,  in  addition,  the  trans- 
action is  also  criminal. 

It  is  insisted,  however,  that  the  statutes  referred  to  do  not, 
in  express  terms,  declare  that  negotiable  notes  so  executed 
are  void  in  the  hands  of  innocent  holders,  and  that  unless  the 
statute  so  declares  they  will  be  held  good;  and  for  this  prop- 
osition Chitty  on  Bills,  104,  105,  Daniel  on  Negotiable  Instru- 
ments, sections  197,  198,  and  several  cases  are  cited. 

But  these  authorities  (and  to  the  same  effect  is  Story  on 
Promissory  Notes,  sec.  192,  from  which  Mr.  Daniel  copies  the 
greater  part  of  sections  cited)  show  that  the  statute  need  not 
expressly  declare  such  notes  void;  if  it  does  so  by  necessary 
implication,  it  is  sufficient. 

We  hold  that  the  statutes  referred  to  do  by  necessary  impli- 
cation makes  such  notes  void  in  making  the  contract  under 
which  they  are  executed  void  and  criminal. 

But  the  statute  goes  further.  It  affirmatively  shows  that 
Buch  negotiable  notes  are  not  to  be  used,  and  makes  the  trans- 
fer of  such  a  note  to  a  party  ignorant  of  its  illegality  a  crimi- 
nal offense:  Code,  sees.  2444,  5708. 

It  results,  therefore,  that  the  bank  cannot  maintain  an  ac- 
tion on  the  note  in  controversy,  and  the  judgment  of  the  circuit 
judge  must  be  reversed,  and  judgment  entered  here  in  favor 
of  plaintiff  in  error. 

The  costs  of  both  courts  will  be  paid  by  the  bank. 


CoNTRAcrra  —  Dbalino  nr  Futttbes.  —  Contracts  to  deal  in  futures,  or 
margins,  are  illegal  and  void,  and  promissory  notes  growing  out  of  such 
transactions  are  invalid  between  the  parties,  though  valid  in  the  hands  of  an 
innocent  holder  fof  value,  who  received  the  notes  in  due  course  of  trade: 
Sondhtim  v.  QUbert,  117  Ind.  71:  10  Am.  St.  Bep.  23;  and  particularly 
note  33,  34. 
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Carson  v.  Railway  Company. 

{88  Temnbssbb,  646.] 

Exemption  Laws  have  No  Extraterritorial  Effect,  bat  are  restricted 
in  their  operatioa  to  the  states  ia  which  they  are  enacted. 

Resident  of  Tennessee  Sued  in  Another  State  cannot  Obtain  Benefit 
of  Exemption  secured  to  him  by  the  Teaaessee  statutes,  aor  can  his 
garnished  debtor,  in  such  case,  obtain  it  for  him,  and  he  is  under  no  ob- 
ligation to  endeavor  to  do  so. 

Debt.     The  opinion  states  the  case. 

Watson  and  Hirsch,  for  Carson. 

Poston  and  Poston,  for  the  Railway  Company. 

Caldwell,  J.  This  is  an  action  of  debt  tried  below  and 
here  on  an  "  agreed  state  of  facts." 

The  plaintiff,  Sam  Carson,  was  in  the  service  of  the  de- 
fendant, the  Memphis  and  Charleston  Railroad  Company,  as 
brakeman  on  one  of  its  trains  running  from  Memphis  to  Chat- 
tanooga and  back  again,  through  Mississippi  and  Alabama. 
He  was  a  citizen  of  Tennessee,  made  his  contract  of  employ- 
ment here,  and  usually  received  his  wages  at  Memphis, 
though  no  place  of  payment  was  named  in  the  contract. 

While  so  employed,  the  plaintiff,  in  the  month  of  May,  1888, 
earned  $20.45,  which,  by  the  custom  of  the  company,  became 
due  and  payable  on  June  10th,  following. 

On  May  28th,  Prout,  a  citizen  of  Alabama,  sued  out  an  origi- 
nal attachment  in  that  state  against  Carson,  on  the  ground  of 
non-residence,  to  collect  a  debt  of  twenty -one  dollars  contracted 
there;  and  on  the  same  day  a  writ  of  garnishment  issued  on 
the  attachment  against  the  Memphis  and  Charleston  Railroad 
Company  to  reach  a  suflficiency  of  Carson's  wages  to  pay  hia 
debt  to  Prout. 

Proper  publication  was  made  for  Carson,  and  by  that  means 
or  some  other  he  had  actual  notice  of  the  pendency  of  the  at- 
tachment and  garnishment  proceedings,  but  he  failed  to  make 
defense.  The  garnishment  process  was  served  on  the  com- 
pany's agent  at  Tuscurabia,  and  on  June  11th,  one  day  after 
Carson's  wages  became  due  and  payable,  the  company  an- 
swered that  it  owed  him  "$20.45  for  wages  due  him  as 
brakeman." 

Trial  was  duly  had,  and  judgment  rendered  against  the  gar- 
nishee for  the  $20.45.     This  judgment  the  company  paid. 

Thereafter,  on  June  28,  1888,  Carson  brought  the  present 
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Buit  before  a  justice  of  the  peace  at  Memphis  to  recover  the 
same  wages  from  the  railroad  company. 

The  fact  of  the  proceedings  in  Alabama  and  the  payment  of 
the  judgment  there  were  interposed  as  a  defense  to  the  action. 
The  justice  of  the  peace,  and  after  him  the  judge  of  the  circuit 
court,  adjudged  the  defense  a  good  one,  and  rendered  judg- 
ment for  the  defendant. 

Carson  has  appealed  in  error. 

It  is  agreed  that  the  attachment  and  garnishment  proceed- 
ings were  in  strict  conformity  to  the  laws  of  Alabama.  From 
this  concession  it  follows  that  the  garnishee  was  completely 
discharged  from  all  liability  by  payment  of  the  garnishment 
judgment,  unless  there  be  something  in  the  question  of  ex- 
emption to  take  the  case  out  of  the  usual  rule,  and  prevent 
that  result. 

It  is  earnestly  argued  by  Carson's  counsel  that  this  is  an 
exceptional  case,  made  so  by  the  fact  that  under  the  law  of 
this  state  (Milliken  and  Ventrees's  Ann.  Code,  sec.  2931)  his 
wages  to  the  extent  of  thirty  dollars  were  exempt  from  seizure 
by  garnishment  or  otherwise.  The  position,  briefly  stated,  is, 
that  it  was  the  duty  of  the  garnishee  to  claim  the  exemption 
for  Carson,  and  thereby  prevent  judgment  against  it  on  the 
garnishment  process,  and  that  having  failed  to  do  this,  the 
company's  indebtedness  to  him  remains  unchanged  and  un- 
satisfied. 

To  our  minds,  this  position  seems  altogether  untenable,  for 
more  reasons  than  one. 

1.  There  was  no  peculiarity  about  this  indebtedness  to  Car- 
son,—  no  inherent  quality  or  superadded  responsibility  to  dis- 
tinguish it  from  any  other  debt, —  so  far  as  the  company  was 
concerned.  It  owed  this  debt  as  it  owed  any  other  debt.  It 
had  assumed  no  other  obligation  than  that  of  payment  of  a 
particular  sum  at  a  specified  time. 

The  contention  of  Carson  would  make  the  obligation  greatly 
more  burdensome  by  throwing  upon  the  company  the  addi- 
tional responsibility  and  expense  of  knowing,  at  its  peril,  that 
there  was  an  exemption  law  in  his  favor,  and  of  claiming  the 
benefit  of  it  for  him.  Such  a  requirement  would  be  unjust 
and  unreasonable. 

In  Davenport  v.  Swan,  9  Humph.  186,  the  garnishee  stated, 
in  his  answer,  that  a  horse  of  the  debtor  in  his  possession  was 
exempt  from  execution,  whereupon  he  was  discharged,  be- 
cause his  answer,  which  was  conclusive,  did  not  contain  a 
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sufficient  admission  to  charge  him.  That  case  does  not  stand 
in  the  way  of  the  views  just  expressed.  There  the  garnishee 
volunteered  to  set  up  the  fact  of  exemption.  He  was  not  re- 
quired to  do  it;  nor  was  it  decided  or  intimated  that  it  was 
his  duty  to  do  so,  or  that  in  case  of  failure  to  do  so,  he  would 
have  been  liable  to  the  garnishment  debtor  for  the  value  of 
the  horse.     No  such  question  was  before  the  court. 

The  question  of  the  right  or  duty  of  a  garnishee  in  this 
state  to  plead  the  exemption  law  of  another  state  in  favor  of 
its  creditor,  the  garnishment  debtor,  who  resided  in  the  other 
state,  was  expressly  reserved  by  this  court  in  the  case  of  Hol- 
land V.  Mobile  etc.  R.  R.  Co.,  16  Lea,  418,  419. 

2.  Had  the  railroad  company  made  the  claim  of  exemption 
ever  so  formally  for  Carson,  it  would  have  availed  him  noth- 
ing. Exemption  laws  have  no  extraterritorial  effect.  Their 
operation  is  restricted  to  the  states  in  which  they  are  enacted: 
Freeman  on  Executions,  sec.  209;  Thompson  on  Homesteads 
and  Exemptions,  sec.  20. 

Carson  was  a  citizen  of  Tennessee,  and  in  the  courts  of  this 
state  would  have  been  entitled  to  the  exemption  had  he 
claimed  it;  but  the  suit  was  in  Alabama,  where  even  he  could 
not  have  made  the  claim  successfully.  Then,  of  course,  the 
garnishee  could  not  have  done  so  for  him,  and  ought  not  to 
suffer  for  failing  to  make  the  effort. 

Non-residents  of  this  state  cannot  avail  themselves  of  the 
benefit  of  our  exemption  laws,  either  as  to  personalty:  Hawk- 
ins V.  Pearce,  11  Humph.  45;  Lisenbee  v.  Holt,  1  Sneed,  50;  or 
as  to  homestead:  Prater  v.  Prater,  87  Tenn.  83;  10  Am.  St. 
Rep.  623;  Emmett  v.  Emmett,  14  Lea,  370. 

Learned  counsel  for  Carson  relies  on  certain  authorities 
which  are  yet  to  be  noticed. 

Mr.  Smyth,  in  his  work  on  homestead  and  exemptions,  sec- 
tion 562,  says:  "A  garnishee  who  pays  over  money  which  con- 
stitutes a  part  of  the  personalty  exemption  of  the  debtor  does  so 
at  his  own  risk.  He  will  be  liable  to  the  debtor  (his  creditor) 
for  the  full  amount  he  has  paid.  A  person  who  has  been 
brought  into  court  as  a  garnishee  may  answer  that  the  prop- 
erty of  the  debtor  in  his  hands,  or  bis  indebtedness  to  such 
debtor,  is  exempt,  by  law,  from  seizure  on  attachment  or  exe- 
cution; and  he  is  bound  to  bring  the  fact  to  the  notice  of  the 
court;  otherwise  the  judgment  against  such  garnishee,  and  the 
satisfaction  thereof,  will  not  bar  an  action  against  him  by  the 
attaching  debtor." 
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For  these  propositions  the  author  cites  WatUm  v.  Cason,  46 
Ga.  444,  and  Pierce  v.  Chicago  etc.  R.  R.  Co.,  36  Wis.  288. 
We  have  not  had  access  to  the  former  of  these  cases,  but  the 
latter  we  find  to  be  an  authority  for  the  text,  and  very  similar 
to  the  one  at  bar;  the  difference  being  that  the  creditor  of  the 
garnishee  in  that  case  had  no  notice  of  the  suit  plead  in  bar. 
That  case  has  attracted  wide  attention,  and  received  very  un- 
favorable comment  from  courts  of  last  resort,  and  text-writers. 
It  cites  no  precedent  to  support  it,  and,  so  far  as  we  know,  has 
not  itself  been  followed  by  any  subsequent  case.  In  note  2  to 
section  209  of  his  work  on  executions,  Mr.  Freeman  says  it  is 
*'  utterly  indefensible."  Mr.  Thompson  likewise  assails  it  as 
unsound,  and  assigns  his  reasons  at  some  length,  in  section 
866  of  his  work  on  homestead  and  exemptions. 

The  cases  of  Burlington  etc.  R.  R.  Co.  v.  Thompson,  16  Am. 
&  Eng.  R.  R.  Cas.  460,  Mooney  v.  Union  Pacific  R'y  Co.,  9  Am. 
&  Eng.  R.  R.  Cas.,  and  Eichelhurger  v.  Pittsburg  etc.  R.  R.  Co., 
9  Am.  &  Eng.  R.  R.  Cas.  158,  decided,  respectively,  by  the 
courts  of  last  resort  in  Kansas,  Iowa,  and  Ohio,  are  in  conflict 
with  the  Wisconsin  case  (the  last  one  expressly  denjdng  its 
soundness),  and  in  harmony  with  our  holding  herein. 

Let  the  judgment  be  affirmed. 

ExEUFTioN  Laws  or  a  State  have  No  Extbaterritorial  Effect,  so 
as  to  be  available  to  non-residents:  Prater  v.  Prater,  87  Tenn.  78;  10  Am.  St. 
Bep.  623,  and  note;  Stanton  v.  Hitchcock,  64  Mich.  316;  8  Am.  St.  Rep.  821, 
and  note. 

Garnishment.  —  Ordinarily,  a  garnishee,  if  he  has  in  hia  possession  any 
property  of  the  defendant  not  snbject  to  execution,  ought  to  assert  the  fact 
of  such  exemption,  and  thereby  prevent  the  application  of  the  property  to 
satisfying  the  execution:  Note  to  Banna  v.  Lauring,  12  Am.  Deo.  S41,  342; 
Clark  y.  Averill,  31  Vt  512;  76  Am.  Deo.  131. 
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Powell  v.  Consteuction  Company. 

[88  Tennksseb,  692.] 

IlTDKPENDENT  CONTRACTOR  H  OnK  WhO,  EXERCISING  InDEPBNDBNT  EM- 
PLOYMENT, Contracts  to  do  a  piece  of  work  according  to  his  owa 
methods,  and  without  being  subject  to  the  control  of  his  employer,  ex- 
cept as  to  the  result  of  his  work. 

Employer  of  Independent  Contractor  not  Liable  for  Latter's  Negli- 
gence WHEN.  —  One  who  employs  a  fit  and  proper  person  as  an  inde- 
pendent contractor  to  do  work  not  in  itself  unlawful,  or  a  nuisance, 
or  necedsarily  attended  with  danger  to  others,  is  not  responsible  for  such 
contractor's  negligence,  nor  for  that  of  his  subcontractor  or  servants. 

Stipulation  that  Work  shall  be  Done  to  Satisfaction  of  Employer's 
Engineer,  Effect  of.  —  The  fact  that  a  general  railway  contractor 
sublets  a  part  of  the  work  embraced  in  his  own  contract,  and  stipulates 
that  the  work  is  to  be  done  in  a  thorough  and  workman-like  manner,  to 
the  satisfaction  of  his  chief  engineer,  is  not  evidence  of  such  an  assump- 
tion of  a  right  to  control,  as  to  the  details  or  methods  of  doing  the  work, 
as  will  make  him  responsible  for  the  wrongs  of  such  subcontractor  or  of 
his  servants.  Nor  does  the  fact  that  the  contract  provides  that  the  track 
is  to  be  laid  as  far  as  such  engineer  shall  order  take  it  out  of  the  rules 
applicable  to  independent  contractors. 

Independent  Contractor  Liable  for  Acts  of  Servant  Lent  to  Him 
WHEN.  — The  fact  that  one  is  the  general  servant  of  one  employer  does  . 
not,  as  matter  of  law,  prevent  him  from  becoming  the  particular  servant 
of  another,  who  may  become  liable  for  his  acts.  If  he  was  performing 
a  special  service  for  an  independent  contractor,  he  will  be,  as  to  that 
particular  service,  the  servant  of  him  for  whom  such  service  was  per- 
formed, although  he  may  be  the  general  servant  of  another. 

Pakol  Evidence  Admissible  to  Show  Relation  of  Parties  Different 
from  That  Stated  in  Contract.  —  Although  upon  the  face  of  a  writ 
ten  contract  the  relation  between  the  parties  thereto  seems  to  be  that 
of  employer  and  independent  contractor,  it  is  competent  to  show  that 
the  parties,  as  matter  of  fact,  by  their  conduct,  put  a  different  construc- 
tion upon  it,  and  that  in  fact  the  relation  was  that  of  master  and  ser- 
vant. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

M.  B.  Trezevant,  and  Turley  and  Wright^  for  Powell. 

/.  H.  Watson^  for  the  Construction  Company. 

Lcrton,  J.  The  defendant  is  a  corporation  engaged  in  the 
business  of  doing  railway  construction  under  contract.  It  had 
a  contract  for  the  construction  of  the  Tennessee  Midland  road 
from  Memphis  to  Jackson.  It  sublet  a  portion  of  the  track- 
laying  to  a  firm  of  contractors,  known  in  the  record  as  Mere- 
dith and  Horton.  The  plaintiff,  while  the  general  servant  of 
defendant,  and  while  acting  as  a  brakeman,  was  injured  in 
making  a  coupling,  and  sustained  the  loss  of  an  arm.  The 
negligence  alleged  was  that  of  Meredith,  one  of  the  subcontrac- 
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tors;  and  the  case  turns  upon  the  question  of  the  liability  of 

defendant  for  his  negligence.     The  contract  between  Meredith 

and  Horton  and  defendant  was  in  the  following  words  and 

figures:  — 

VIRGINIA  COl^STRUCTION  COMPANY. 

ARTICLES   07  AGREEMENT. 
[Signed  in  triplicate.] 

Made  and  concluded  this  fifteenth  daj  of  November,  1887, 
by  and  between  J.  P.  Meredith  and  J.  K.  Horton,  under  the 
firm  name  of  Meredith  and  Horton,  parties  of  the  first  part, 
and  the  Virginia  Construction  Company,  party  of  the  second 
part,  witnesseth  that  the  party  of  the  first  part  does  hereby 
agree  to  lay  the  track  of  the  Tennessee  Midland  Railway 
Company  east  from  a  connection  with  the  Memphis  and 
Charleston  railroad  tracks,  at  or  near  McGhee's  Junction,  as 
far  as  the  chief  engineer  of  the  party  of  the  second  part  may 
determine  and  order,  for  the  sum  of  four  hundred  and  seventy- 
five  dollars  ($475)  per  mile,  including  all  handling  and  re- 
handling  of  materials,  to  wit:  — 
For  unloading  rails,  ties,  and   fastenings  on  arrival, 

per  mile $15  00 

Reloading  and  unloading  same  during  progress  of 

work 60  00 

Distribution  of  ties 125  00 

Laying  and  surfacing  track 275  00 

Total,  laying  and  surfacing,  per  mile,  complete, 
including  all  handling  of  materials  of  every 
kind $475  00 

It  is  understood  that  the  party  of  the  second  part  will  fur- 
nish push-cars,  locomotive,  flats,  and  engineer,  fireman,  and 
one  brakeman;  that  there  shall  be  two  thousand  eight  hun- 
dred and  sixteen  (2,816)  ties  to  the  mile,  full  spiked;  that 
the  fish-plates  shall  have  four  (4)  bolts  to  the  joint,  carefully 
adjusted;  and  that  the  track  shall  be  surfaced  with  the  best 
material  found  contiguous  to  the  road-bed;  but  material  for 
surfacing  is  not  to  be  taken  from  the  embankments,  but  pro- 
cured outside  of  the  slopes,  and  where  necessary,  said  mate- 
rial shall  be  hauled.  In  crossing  the  river  bottoms,  or  at  other 
places  where  surfacing  material  is  diflScult  to  get,  such  extra 
allowances  may  be  made  as  the  chief  engineer  deems  equi- 
table. 

The  parties  of  the  first  part  hereby  agree  to  put  in  the  cat- 
tle-guards upon  that  part  of  the  road  where  the  track  is  laid 
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by  them,  as  per  plan  furnished,  including  excavation  of  pit 
and  all  materials  for  guard  and  fencing,  for  $45  each.  The 
lumber  used  in  cattle-guards  to  be  of  heart  white  oak,  heart 
post  oak,  or  heart  yellow  pine,  free  from  all  defects  calculated 
to  impair  strength;  the  whole  to  be  done  in  a  thorough  and 
workman-like  manner,  to  the  satisfaction  of  the  chief  engineer 
of  the  party  of  the  second  part. 

Approved,  as  being  in  accordance  with  proposal  of  parties  of 
the  first  part.  R.  H.  Temple,  Chief  Engineer. 

Witness  the  following  signatures: 

Meredith  and  Horton. 
Virginia  Construction  Company, 

By ,  V.  P.  and  G.  M. 

Witness:  T.  T.  Talley. 

C.  L.  Powers,  Jr. 

No  question  is  made  as  to  the  competency  of  the  several 
members  of  the^  crew  of  the  train  for  the  posts  to  which  they 
were  assigned  by  defendants,  in  whose  general  service  they 
were.  The  negligence  alleged  is,  that  Mr.  Meredith  tempora- 
rily displaced  the  engineer  on  one  of  the  construction  engines, 
and  ordered  his  fireman  to  act  as  engineer,  while  plaintiff, 
a  brakeman  on  same  train,  did  some  necessary  coupling. 
By  the  negligent  and  unskillful  conduct  of  this  acting  engi- 
neer in  the  management  of  the  engine  while  making  this  coup- 
ling, plaintifl''s  arm  was  crushed.  It  is  charged  that  the 
unfitness  of  this  fireman  to  manage  an  engine  was  known  to 
Meredith,  and  unknown  to  plaintiflf.  Plaintiff's  suit  was  ori- 
ginally against  both  the  Tennessee  Midland  road  and  the  Vir- 
ginia Construction  Company.  There  has  been  two  trials  of 
the  cause.  The  first  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff,  but  against  the  construction  company  alone. 
This  verdict  as  against  defendant  was  set  aside,  and  a  new 
trial  granted.  Upon  the  second  trial,  there  was  a  verdict  and 
judgment  for  defendant.  Both  records  are  before  us,  but  no 
error  is  assigned  upon  the  failure  of  the  circuit  judge  to  set 
aside  the  verdict  in  the  first  trial,  in  favor  of  the  railway  com- 
pany. 

Was  Meredith  the  agent  or  servant  of  the  Virginia  Con- 
struction Company  in  the  management  of  this  construction 
train  ?  If  he  was,  defendant  is  responsible  for  his  negligence. 
If,  however,  he  was  not  the  agent  or  servant  of  defendant,  but 
an  independent  contractor  with  reference  to  the  work  he  had 
contracted  to  do,  and  in  the  management  and  control  of  this 


928  Powell  t?.  Construction  Company.  [Tenn. 

train,  and  the  defendant  had  no  right  to  control  his  conduct 
in  the  particular  matter  complained  of,  then  plaintiff's  remedy 
would  be  against  Meredith  and  Horton,  the  subcontractors, 
and  not  against  defendant. 

An  independent  contractor  is  one  who,  exercising  an  inde- 
pendent employment,  contracts  to  do  a  piece  of  work  accord- 
ing to  his  own  methods,  and  without  being  subject  to  control 
of  his  employer,  except  as  to  the  result  of  his  work.  The  em- 
ployer of  such  a  contractor,  if  he  be  a  fit  and  proper  person,  and 
the  work  be  not  in  itself  unlawful,  or  a  nuisance  in  itself,  or 
necessarily  attended  with  danger  to  others,  will  not  be  respon- 
sible for  his  negligence,  or  that  of  his  subcontractors  or  hia 
servants.  Mr.  Thompson,  in  his  work  upon  negligence,  says 
that  "  in  every  case  the  decisive  question  is,  Had  the  defend- 
ant the  right  to  control,  in  the  given  particular,  the  conduct  of 
the  person  doing  the  wrong?"     Thompson  on  Negligence,  909. 

The  fact  that  the  general  contractor  sublets  a  part  of  the  work 
embraced  in  his  own  contract,  and  stipulates,  as  in  the  contract 
under  consideration,  "that  the  work  is  to  be  done  in  a  thorough 
and  workman-like  manner,  to  the  satisfaction  of  its  chief  en- 
gineer," will  not  be  such  an  assumption  of  a  right  to  control 
as  to  the  details  or  methods  of  doing  the  work  as  will  make 
him  responsible  for  wrong  of  such  subcontractor  or  his  ser- 
vants. Such  a  provision  is  nothing  more  than  is  usual  and 
necessary  in  order  to  enable  the  employer  to  see  that  the  work 
contracted  for  is  carried  out,  and  neither  implies  nor  author- 
izes any  such  control  of  the  details  as  would  make  the  con- 
tractor his  servant:  Thompson  on  Negligence,  913;  Pack  v. 
New  York,  8  N.  Y.  222;  Erie  v.  Caulkins,  85  Pa.  St.  247;  27 
Am.  Rep.  642;  Clark  v.  Hannibal  etc.  R.  R.  Co.,  36  Mo.  202. 

The  fact  that  this  contract  provided  that  the  track  was  to  be 
laid  as  far  as  it  should  be  ordered  by  the  chief  engineer  of 
defendant  does  not  take  it  out  of  the  rules  applicable  to  inde- 
pendent contractors:  Hughes  v.  Railroad^  15  Am.  &  Eng.  R.  R. 
Cas.  100. 

There  can  be  no  serious  doubt  that,  upon  the  face  of  this 
contract,  Meredith  and  Horton  were  independent  contractors, 
within  the  rule  we  have  stated,  in  so  far  as  their  engagement 
applies  to  the  surfacing  and  laying  of  track.  The  difficulty 
presented  arises  upon  that  provision  by  which  the  defendant 
contracted  to  furnish  them  with  "  push-cars,  locomotive,  flats 
and  engineer,  fireman,  and  one  brakeman." 

Now,  if  this  be  construed  as  an  engagement  whereby  the 
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defendant  agreed  to  do  part  of  the  work, —  such  part  as  re- 
quired the  use  and  services  of  a  train, —  and  that  it  was  to  do 
this  part  with  its  own  cars,  engine,  and  train  servants,  so  that 
this  part  of  the  work  was  to  be  done  by  it  independently  of 
Meredith  and  Horton,  or  in  conjunction  and  co-operation  with 
thera,  then  the  defendant  would  be  in  the  control  of  this  train, 
and  its  crew  would  be  not  only  their  general  servants,  but 
their  special  servants,  engaged  in  the  special  work  of  defend- 
ants. In  such  case,  if  Meredith  and  Horton  were  permitted 
by  defendants  to  manage  and  control  this  train  exclusively, 
or  in  co-operation  with  it,  they  would  be  their  agents  and  ser- 
vants with  respect  to  such  control  and  management,  although 
as  to  the  other  work  to  be  done  by  them  they  would  be  inde- 
pendent contractors. 

But  upon  looking  to  this  contract  in  all  its  parts,  we  do  not 
think  that  it  was  contemplated  that  any  part  of  the  work  in- 
volved in  it  should  be  done  or  carried  on  by  defendant,  either 
independently  or  in  co-operation  with  the  subcontractors.  The 
contract  requires  Meredith  and  Horton  to  unload  the  rails,  ties, 
and  fastenings.  Now,  this  clearly  contemplated  the  delivery 
of  these  materials  to  them,  and  presumably  at  the  point  where 
the  track  to  be  laid  made  connection  with  some  completed 
railway  over  which  this  material  had  been  shipped.  Having 
unloaded  the  material  at  the  place  of  arrival  from  the  cars  of 
the  carrier,  the  contract  then  plainly  requires, — 1.  The  reload- 
ing, upon  their  own  train,  for  distribution  along  the  line  of  the 
progressing  work;  2.  The  unloading  at  points  convenient  for 
use  or  redistribution;  3.  The  distribution  of  ties  in  advance 
of  track-laying;  4.  The  laying  of  the  track,  and  its  surfacing. 

It  is  manifest  that  this  work  would  require  one  or  more 
construction  trains,  with  crews  necessary  for  operation. 

Now,  in  view  of  the  situation,  and  the  work  to  be  done,  the 
meaning  of  the  contract  seems  to  be  this:  That  inasmuch  as 
in  the  transportation  of  materials  from  point  of  beginning  to 
points  along  the  advancing  way,  and  in  the  distribution 
thereof,  it  would  be  necessary,  in  order  to  do  their  work,  that 
the  contractors  for  track-laying  should  have  the  use  of  push 
and  flat  cars,  and  an  engine,  and  the  services  of  an  engineer, 
fireman,  and  brakeman  familiar  with  management  of  trains; 
and,  inasmuch  as  the  defendant  owned  and  had  upon  the 
ground  such  engine  and  cars,  and  had  in  its  service  competent 
men  to  operate  such  a  construction  train,  it  was  therefore 
agreed  that  defendant  should  furnish  such  construction  traia 
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and  crew  to  Meredith  and  Horton,  to  be  under  their  control,  to 
aid  them  in  doing  their  work,  and  that  defendant  should,  on 
this  account,  pay  them  as  much  less  for  the  work  they  were 
to  do  as  such  appliances  and  servants  would  cost  them  if  they 
had  to  find  the  engine  and  cars  and  pay  the  men  themselves. 
Obvious  economic  reasons  would  require  that  the  train  dis- 
tributing materials  should  be  under  the  control  of  the  men 
who  had  contracted  to  lay  the  track. 

But  it  is  urged  very  earnestly  that  inasmuch  as  this  con- 
tract implies  that  the  servants  operating  this  train  were  to  be 
selected  and  paid  by  the  defendant,  therefore  they  continued 
to  be  the  servants  of  the  defendant,  and  that  no  power  to  con- 
trol them  or  this  train  could  be  vested  by  contract  in  another, 
save  by  way  of  delegation,  and  that,  as  matter  of  law,  the 
person  exercising  control  would  be  the  agent  of  the  general 
master. 

This  argument  seems  very  plausible,  and  furnishes  the  real 
point  of  difficulty  in  the  case.  The  question  which  is  thereby 
raised  is,  for  the  most  part,  a  new  one,  and  the  decisions,  few 
in  number,  show  a  diversity  of  judicial  opinion.  After  care- 
ful consideration,  we  think  the  weight  of  opinion,  as  well  as 
of  reason,  is,  that  the  fact  that  one  is  the  general  servant  of 
one  employer  will  not,  as  matter  of  law,  prevent  him  from  be- 
coming the  particular  servant  of  another.  The  question  as  to 
who  originally  employed  the  servant,  or  who  pays  him,  is  not 
always  a  conclusive  test  as  to  who  was  his  master  in  and 
about  a  particular  work  upon  which  he  was  engaged. 

The  better  test  would  seem  to  be.  Was  he,  in  regard  to  the 
particular  matter  in  which  he  was  employed,  doing  the  work 
of  a  general  master?  or  was  he  engaged  in  doing  the  work 
of  another,  over  whom  the  general  master  had  no  control? 
If  he  was  performing  a  special  service  for  another,  who,  with 
reference  to  the  details  of  such  work,  was  an  independent  con- 
tractor, then  the  servant  will,  as  to  that  particular  service,  be 
the  servant  of  the  one  for  whom  such  service  was  performed, 
although  he  may  be  the  general  servant  of  another. 

The  cases  of  New  Orleans  etc.  R.  R.  Co.  v.  Norwood,  62  Miss. 
565,  52  Am.  Rep.  191,  and  of  Burton  v.  Galveston  etc.  R.  R. 
Co.,  61  Tex.  526,  have  been  pressed  upon  us  by  counsel.  They 
are  not  in  harmony  with  the  view  we  have  reached,  in  so  far 
as  they  seem  to  rest  the  question  upon  the  power  of  employ- 
ment and  discharge,  and  the  duty  of  paying.  These  testa 
would  prevent  the  general  servant  of  one  from  becoming  the- 
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particular  servant  of  another,  under  any  circumstances.  The 
general  master  would  always  stand  responsible  for  his  negli- 
gence, although  engaged  in  doing  the  work  and  under  the 
control  of  another.  We  think  the  better  rule,  and  the  better 
supported  rule,  to  be  that  announced  by  Chief  Justice  Cock- 
burn  in  Rourke  v.  Whitemap  Colliery  Company,  L.  R.  2  C.  P.  D. 
208. 

In  that  case,  the  learned  judge  said:  "When  one  person 
lends  his  servant  to  another  for  a  particular  employment,  the 
servant,  for  anything  done  in  that  particular  employment, 
must  be  dealt  with  as  the  servant  of  the  man  to  whom  he  was 
lent,  although  he  remains  the  general  servant  of  the  person 
who  lent  him."  The  case  in  which  this  principle  was  applied 
was  this:  The  colliery  company  contracted  with  one  Whittle 
to  sink  a  shaft  and  remove  the  soil.  The  services  of  an  engine 
and  engineer  were  necessary  to  the  accomplishment  of  this 
work.  The  colliery  company,  having  such  an  engine  and  an 
engine-man  in  its  service,  contracted  to  let  Whittle  have  this 
engine  and  engine-man  to  aid  him  in  doing  his  work,  and  to 
be  under  his  control,  and  that  it  should  pay  Whittle  as  much 
less  for  his  job  as  he  would  have  had  to  pay  if  he  had  had  to 
find  the  engine  and  pay  the  engineer  himself.  By  the  negligence 
of  this  engine-man,  the  general  servant  of  the  colliery  com- 
pany, the  plaintiff,  Rourke,  sustained  an  injury,  for  which  he 
Bued  the  colliery  company.  It  was  held  that  the  engine-man, 
being  under  the  control  of  Whittle,  an  independent  contractor, 
and  being'engaged  in  doing  his  work,  was,  while  thus  engaged, 
the  particular  servant  of  Whittle;  though  he  had  been  selected 
and  paid  by  the  colliery  company,  and  was  its  general  servant, 
yet  the  latter  were  not  liable  for  his  negligence  while  thus  en- 
gaged. 

The  same  principle  was  applied  in  the  following  cases,  the 
facts  of  which  brought  them  within  the  same  general  princi- 
ples as  are  decisive  of  the  case  now  under  consideration:  Miller 
v.  Railroad,  38  Am.  &  Eng,  R.  R.  Cas.  234;  Cunningham  y. 
International  R.  R.  Co.,  51  Tex.  503;  32  Am.  Rep.  632;  Cen- 
tral Railroad  etc.  Co.  v.  Grant,  46  Ga.  417;  Vary  v.  B.,  C.  R., 
<Sc  M.  Ry  Co.,  42  Iowa,  246;  Joslin  v.  Grand  Rapids  Ice  Co.,  50 
Mich.  516  (S.  C,  though  with  erroneous  head-note,  45  Am. 
Rep.  54). 

The  construction  of  this  contract  by  the  learned  circuit 
judge  was  in  accord  with  the  view  we  have  taken  of  it.  It 
was,  of  course,  competent  for  the  plaintiff  to  show  that,  as 
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matter  of  fact,  the  parties  had  put  a  different  construction 
upon  it  by  their  conduct,  and  that  defendant  had  in  fact  ex- 
ercised a  supervision  and  control  over  the  work  in  its  details 
inconsistent  with  the  presumed  character  of  Meredith  and 
Horton  as  independent  contractors,  thus  making  a  liability 
outside  of  the  contract.  It  was  also  competent  to  show  that, 
with  reference  to  the  control  of  the  construction  train,  Mr. 
Meredith  was  in  fact  the  agent  and  servant  of  defendant, 
either  by  express  authority,  or  by  implication  arising  from  the 
conduct  of  the  parties  and  the  uses  to  which  the  train  was 
put.  All  proof  which  tended  to  show  any  of  these  things  was 
admitted,  and  the  jury  properly  and  clearly  instructed  as  to 
its  legal  effect.  There  is  an  abundance  of  evidence  to  support, 
under  our  rule,  the  finding  of  the  jury  for  defendant,  and 
there  was  no  error  in  the  charge.  There  was  no  error  in  set- 
ting aside  the  first  verdict  in  this  case,  and  none  in  refusing 
to  set  aside  the  last. 
Judgment  afl&rmed. 

Mastbb  and  Servant  —  Indbpbndent  CJontraotob,  Who  is.  —  An  in- 
dependent contractor  is  one  who  is  free  to  use  his  own  skill  and  judgment, 
and  to  employ  and  direct  his  own  servants,  being  answerable  to  his  employer 
merely  for  the  general  result  of  his  work:  Fink  v.  Missouri  F.  Co.,  82  Mo. 
276;  52  Am.  Rep.  376;  Clark  v.  Fry,  8  Ohio  St.  358;  72  Am.  Deo.  590;  De- 
troit City  V.  Corey,  9  Mich.  165;  80  Am.  Dec.  78. 

Master  and  Servant  —  Independent  CJontraotob  —  Neoliqbnoe.  — 
Employer's  liability  for  the  acts  and  omissions  of  the  contractor:  Detroit 
City  7.  Corey,  9  Mich.  165;  80  Am.  Dec.  78,  and  cases  cited  in  note;  extended 
note  to  Stone  v.  Cheshire  etc  R.  S.  Corp.,  61  Am.  Deo.  200-206;  Bailey  v. 
Troy  etc  R.  R.  Co.,  57  Vt  262;  52  Am.  Rep.  129;  Carter  v.  BerUn  Mills,  68 
N.  H.  62;  42  Am.  Rep.  672,  and  foot-note.  The  doctrine  of  respondeat  supe- 
rior  does  not  apply  to  an  independent  contractor:  Barton  r,  McDonald,  81 
CaL  263;  Rome  etc  B.  R.  Co.  v.  Chatteen,  88  Ala.  691. 
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Street  Railway  Company  v.  Doylb. 

{88  Tennesskb,  747.1 
Strskts  —  Additional  Servitude.  —  A  Railway  Constructbd  by  Authob- 
ITY  on  a  public  street  or  road  whose  ears,  used  for  carrying  passengers 
only,  are  propelled  by  a  dummy  steam-engine  is  an  additional  burden  or 
servitude  on  such  street  or  highway  to  that  contemplated  in  the  original 
dedication  of  the  land  to  public  use,  and  the  owner  of  the  fee  in  the 
street  or  highway  is  entitled  to  compensation  as  for  a  taking  of  his  prop- 
erty for  public  use. 

Action  to  recover  damages.     The  opinion  states  the  case. 

Turley  and  Wright,  and  Myers  and  Sneed,  for  the  Street  Rail- 
way Company. 

F.  P.  Edmondson  and  J.  P.  Houston,  for  Doyle. 

Caldwell,  J.  Action  by  Doyle,  an  abutting  lot-owner,  to 
recover  damages  from  the  East  End  Street  Railway  Company 
for  the  alleged  wrongful  and  unlawful  construction  and  opera- 
tion of  its  railway  line  along  and  upon  the  highway  in  front 
of  his  property.  Verdict  and  judgment  for  plaintiff,  and  ap- 
peal in  error  by  defendant. 

On  the  trial  below,  the  defendant  requested  the  trial  judge 
to  instruct  the  jury  as  follows:  "If  the  jury  find  that  the  de- 
fendant constructed  its  road  through  a  part  of  the  city,  to  a 
point  five  miles  into  the  country,  in  accordance  with  its  con- 
tract with  the  city  and  county,  road  [its  cars?]  being  pro- 
pelled by  a  steam-motor,  and  used  only  for  carrying  passen-  • 
gers,  stopping  at  street  crossings  to  take  on  passengers,  then 
the  court  charges  you  that  its  construction  is  not  an  additional 
servitude  upon  the  streets  or  public  roads  from  that  contem- 
plated in  the  dedication." 

The  court  refused  to  give  this  instruction,  and  his  action  in 
that  behalf  is  assigned  as  error. 

This  presents  the  question  reserved  in  Smith  v.  Street  R.  R. 
Co.,  87  Tenn.  633,  namely,  whether  a  railway  whose  cars  are 
propelled  by  "a  dummy  steam-engine,"  and  used  for  pas- 
sengers only,  is  a  burden  or  servitude  on  the  public  street  or 
highway  in  addition  to  that  contemplated  in  the  original  dedi- 
cation of  the  land  to  public  use.  The  reservation  was  made  in 
that  case  because  the  plaintiff  therein  did  not  own  the  ulti- 
mate fee  in  the  street,  and  was  not  therefore  in  an  attitude  to 
be  afiected  by  a  decision  of  the  question.  For  reasons  stated 
in  that  case,  and  in  the  Bingham  case,  to  be  hereafter  cited,  an 
abutting  land-owner  whose  line  is  the  side  and  not  the  center 
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of  the  public  highway  is  not  entitled  to  compensation  for  the 
imposition  of  an  additional  burden  on  the  ultimate  fee.  Not 
owning  the  fee,  he  can  justly  claim  no  compensation  for  its 
impairment  by  a  new  burden  imposed  upon  it.  That  is  a 
matter  for  the  owner  of  the  estate  out  of  which  the  public  ease- 
ment was  originally  carved,  and  not  for  the  abutting  owner, 
whose  title  papers  take  him  only  to  the  side  of  the  highway, 
as  was  true  in  the  Bingham  and  Smith  cases. 

In  the  present  case,  the  plaintiff's  line  is  in  the  center  of  the 
highway,  and  to  that  line  he  owns  the  ultimate  fee;  that  is, 
he  has  such  ownership  of  the  soil  that  he  may  resume  absolute 
possession  and  dominion  of  it  to  the  center  of  the  highway 
whenever  the  original  use  for  which  the  highway  was  set  apart 
shall  be  finally  abandoned. 

The  appropriation  vested  the  public  with  only  such  part  of 
his  fee-simple  estate  as  was  necessary  to  the  full  enjoyment  of 
the  use  then  in  contemplation.  Consequently,  anything  which 
diverts  the  highway  from  that  use,  or  applies  it  to  another  or 
different  use,  is  the  imposition  of  an  additional  burden  on  the 
reserved  estate  of  the  owner,  and  constitutes  a  taking  of  his 
property,  for  which  he  may  demand  and  recover  just  com- 
pensation. 

So,  then,  the  proposition  contained  in  the  request  for  special 
instruction  is  a  material  one  in  this  case,  and  should  have 
been  given  or  refused,  as  it  may  be  sound  or  unsound  in 
law. 

It  is  well  settled  that  an  ordinary  steam  or  commercial 
railway  is,  and  that  an  ordinary  street-railway  operated  with 
horses  is  not,  an  additional  servitude  on  the  ultimate  fee  in 
the  public  street  or  highway,  the  former  being  a  new  and  dif- 
ferent use,  while  the  latter  is  but  an  improved  and  consistent 
mode  of  enjoying  the  original  or  ordinary  use:  Railroad  Co.y. 
Bingham,  87  Tenn.  522;  Smith  v.  Street  Railroad  Co.,  87  Tenn. 
G33,  and  authorities  cited. 

The  distinction  between  the  use  by  the  commercial  railway 
and  that  by  the  horse-railway  is  so  wide  and  plain  that  it 
needs  no  further  comment  or  illustration. 

Confessedly,  the  railway  involved  in  this  case  is  on  the  line 
between  the  two, — the  equivalent  of  neither,  but  partaking 
largely  of  the  nature  of  both.  Like  those  upon  the  commer- 
cial railway,  its  cars  are  propelled  by  a  steam-engine,  with  its 
unavoidable  smoke,  noise,  and  vibration,  though  in  a  less  de- 
gree; and  like  the  horse-car  line,  it  transports  passengers  only. 
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stopping  at  short  intervals  upon  the  highway,  to  take  them  on 
and  let  them  off,  while  the  commercial  railway  carries  both 
passengers  and  other  freight,  receiving  and  discharging  them 
at  regular  depots  farther  apart. 

The  size,  weight,  and  speed  of  appellant's  trains  —  consist- 
ing usually  of  a  small  "  boxed  "  engine  and  two  coaches  —  are 
much  less  than  those  of  the  commercial  railway  trains;  but  at 
the  same  time,  its  trains  are  much  larger,  heavier,  and  more 
rapid  in  transit  than  the  ordinary  horse-car.  Alike,  the  com- 
mercial railway  and  that  operated  by  the  appellant  are  obvious 
hindrances  toother  modes  of  travel  and  traffic  rightfully  enjoyed 
upon  the  public  highway;  alike,  they  endanger  the  lives  and 
property  of  individuals,  for  whom,  in  the  aggregate,  the  original 
dedication  or  condemnation  was  made.  There  is  a  difference, 
it  is  true;  but  the  difference  is  in  the  degree,  and  not  in  the 
kind,  of  interruption  and  peril. 

From  the  very  nature  of  the  case  it  is  perfectly  manifest,  tdi 
our  minds,  that  the  presence  of  appellant's  track  and  trains 
is  entirely  inconsistent  with  and  a  perpetual  embarrassment 
to  the  ordinary  use  of  the  public  highway. 

It  is  utterly  impossible  to  operate  such  a  railway  with  such 
trains  without  greatly  obstructing  and  rendering  more  dan- 
gerous other  business  and  travel  usually  seen  and  always 
allowable  on  a  public  highway. 

To  the  extent  of  this  obstruction,  and  this  increase  of  danger 
by  its  appropriation  of  the  highway  for  its  own  purposes,  there 
is  necessarily  a  diversion  from  and  inconsistency  with  the  origi- 
nal use;  and  to  that  extent  the  construction  and  operation  of 
appellant's  road  is  the  imposition  of  an  additional  servitude 
upon  the  ultimate  fee  of  the  owners  of  the  soil  in  the  public 
highway. 

This  does  not  mean  that  the  trains  of  appellant  are  to  be 
banished  as  unauthorized  by  law,  but  simply  that  their  pres- 
ence and  operation  in  the  public  highway  is  an  additional 
burden  on  the  ultimate  fee,  for  which  the  owner  is  entitled  to 
compensation. 

The  charter  from  the  state  and  contract  with  the  city 
and  county  authorize  the  proper  construction  and  use  of  this 
railway,  but  they  do  not  purport  to  warrant  the  appropriation 
of  the  owner's  property  without  paying  him  therefor.  Even  if 
juch  were  their  purport  and  intent,  that  could  not  alter  the 
case,  and  would  afford  no  sufficient  answer  to  the  plaintiff's 
demand,  because  the  constitution  forbids  the  taking  of  private 
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property  for  public  use  without  just  compensation:  Constitii- 
tlon,  art.  1.,  sec.  21. 

The  instruction  requested  was  properly  refused. 

Counsel  for  appellant  have  called  our  attention  to  the  case 
of  Newell  v.  Minnesota  etc.  Ry  Co.,  35  Minn.  112,  59  Am.  Rep. 
303,  which  we  find  to  be  an  authority  for  the  proposition  re- 
quested, and  in  conflict  with  the  conclusion  reached  in  this 
opinion.  Not  agreeing  to  the  reasoning  of  that  case,  and  the 
decision  of  a  sister  state  being  at  most  only  persuasive  author- 
ity, we  prefer  not  to  follow  it. 

We  have  carefully  considered  the  several  other  assignments 
of  error.     None  of  them  are  well  taken. 

Let  the  judgment  be  affirmed. 


Railway  CoycPASTSs  —  Streets.  —  While  s  street  horse-railway  may  be 
coQstmcted  and  operated  in  a  city  street  without  compensation  to  the 
abutting  property  owners,  a  municipality  cannot  authorize  the  conatructioa 
and  operation  upon  and  over  its  streets  of  a  steam-railway  without  compeo- 
aation  to  the  abutting  lot-owners:  Note  to  Theobald  t.  LouitvUle  etc  fff 
Co.,  14  Am.  St  Rep.  669. 
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AonoK,  abatement  by  prior  action  pending,  251. 

Absiommbnt  of  trade-marks  by  assignment  for  benefit  of  creditors,  49tt. 
of  trade-marks  of  which  assignor's  name  is  a  part,  496-499. 

Bakks  and  Banking,  altered  or  raised  checks,  bank  paying,  when  may  r» 

cover  of  person  to  whom  paid,  896. 
check,  contract  implied  from  drawing  of,  807. 
check  defined,  807. 

check,  drawer  of,  when  released  by  delay  in  presenting  for  payment,  808. 
check,  drawer  of,  who  withdraws  his  funds  from  the  bank,  810. 
check,  forged,  rights  and  remedies  of  bank  pajring,  890-899. 
check,  bolder  of,  has  no  cause  of  action  against  bank,  807. 
check,  holder  of,  when  may  recover  of  drawer  or  indorser,  807. 
check,  indorsement  of,  by  a  forger,  898. 

check,  indorser  of,  delay  in  presenting  for  payment  releases,  810,  811. 
check,  indorser  of,  warrants  genuineness  of  all  prior  indorsements,  898. 
check,  presentment  for  payment,  failure  of,  when  does  not  relieve  drawer, 

809,  810. 
check,  presentment  for  payment,  when  holder  and  banker  resid*  in  dif. 

ferent  places,  809. 
check,  presentment  for  payment,  when  must  be  immediate,  808. 
check,  presentment  for  payment,  within  what  time  must  be  made,  807» 

808. 
depositor  drawing  chock  so  as  to  admit  of  alterations,  898. 
depositor,  negligence  of,  whereby  alterations  and  forgeries  are  enooar. 

aged,  897. 
forged  check,  bank  paying,  can  rarely  recover  of  depositor,  890. 
forged  check,  bank  paying,  when  may  recover  of  the  person  to  whom 

payment  was  made,  892. 
forged  check,  certification  of,  does  not  warrant  gennineness  of  indorse* 

ments  nor  of  body  of  check,  899. 
forged  check,  certification  of,  warrants  genuineness  of  drawer's  signature, 

899. 
forged  check,  depositor,  when  must  stand  the  loss,  894. 
forged  check,  drawee  of  must  know  signature  of  drawer,  890. 
forged  check,  drawee  paying,  cannot  recover,  if  payment  was  to  a  bona 

fide  holder.  890. 
forged  check,  holder,  bona  fide,  who  is  not,  893. 

forged  check,  holder  receiviag  payment,  when  must  refund,  892,  893. 
forged  check,  negligence  of  depositor,  when  sufficient  to  make  him  liable 

for  loss,  897. 
forged  check  paid  to  bona  fide  holder,  bank  cannot  recover  of,  890. 

987 
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Bakkb  aw  Bankino,  forged  check,  payment  to  holder  ^o  was  negligent 

or  did  not  act  in  good  faith,  892. 
forged  indorsement  of  check,  bank  paying  npon,  is  still  liable  to  the  true 

owner,  898. 
forged  indorsement  of  check,  money  paid  on,  when  bank  may  recover, 

898. 

CovYXTANOSS,  Consideration,  recital  of  payment  of,  when  taken  to  be  tme, 

288. 
unrecorded,  possession  of  land,  when  notice  of,  289,  290. 
unrecorded,  presumption  as  to  subsequent  purchaser's  notice  of,  288. 
unrecorded,  subsequent  purchaser,  what  must  show  to  avoid,  289. 
OOBFORATION,  Contracts  made  in  corporate  name  when  no  corporation  ezist% 

personal  liability  for,  162. 
director's  authority  to  represent  corporation  does  not  extend  to  oases  in 

which  he  is  interested,  304. 
directors  are  agents  of,  298. 
directors,  care  required  of,  98,  99. 

directors,  charter  and  law,  liability  for  non-observance  of,  101. 
directors,  compelling,  to  account  for  secret  profits,  303,  305. 
directors,  consent  of,  to  release  of  themselves,  304. 
directors,  contracts  of,  with  corporation,  are  not  void,  306. 
directors,  contracts  with  corporation  in  name  of  another,  304,  305. 
directors,  contracts  with,  ratification  of,  by  a  corporation,  308. 
directors,  contracts  with,  right  of  corporation  to  rescind,  305. 
directors,  contracts  with,  when  not  voidable,  307. 
directors,  contracts  with,  when  valid,  300-302. 
directors,  contracts  with,  whether  corporation  may  at  same  time  Ki  oid 

and  accept  benefits  of,  200. 
directors,  contracts  with,  whether  corporation  may  disregard,  208. 
directors,  diligence  exacted  of,  99,  100. 

directors,  duties,  action  for  non-performance,  who  may  maintain,  98. 
directors,  duties  of,  when  suing  without  compensation,  96. 
directors,  duties,  to  whom  answerable  for  failure  to  perform,  96. 
directors,  duties  of,  stockholders,  when  may  sue  for  omission  to  perform, 

96. 
directors  forming  other  corporations  to  absorb  profits,  302. 
directors  giving  preference  to  themselves  over  other  creditors,  307. 
directors,  ignorance  of,  when  will  not  shield  them  from  liability,  97, 100. 
directors  inaccurately  spoken  of  as  trustees,  298. 
directors,  incapacity  of,  to  contract  with,  299. 
directors,  incompetency  to  vote  when  they  have  interests  adverse  to  those 

of  the  corporation,  300. 
directors  interested  against  corporation,  votes  of,  cannot  be  counted,  300. 
directors  interested  against  corporation  may  be  counted  as  part  of  a 

quorum,  300. 
directors  interested  against  corporation,  resolution  adopted  by  vote  of, 

is  void,  300. 
directors  interested  against  corporation,  vote  ot,  cannot  authorize  issue  of 

note  of  corporation,  300. 
directors,  liability  for  committing  exclusive  control  to  others,  100. 
directors,  liability  for  failure  to  attend  to  official  duties,  99. 
directors,  liability  for  gambling  speculations,  99. 
directors,  liability  for  gross  negligence,  and  what  is,  98. 
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OOBPORATTON,  directors,  liability  for  gross  negligence  and  inattention,  98. 
directors,  liability  for  loans  and  acts  prohibited  by  charter,  99. 
directors,  liability  for  making  loftn  for  greater  amount  than  allowed  hj 

charter,  98,  99,  100. 
directors,  liability  for  mistake  and  errors  of  judgment,  97. 
directors,  liability  for  permitting  others  to  usurp  their  duties,  99. 
directors,  liability  of,  when  serving  without  compensation,  96. 
directors  may  borrow  money  of,  or  buy  property  from,  300. 
directors  may  contract  with,  where  they  do  not  represent  both  their  ia> 

terest  and  that  of  the  corporation,  300. 
directors,  negligence,  cases  holding  them  not  liable  for,  96,  97. 
directors,  negligence  for  which  they  are  answerable,  98. 
directors,  negligence  in  permitting  cashier  to  embezzle  funds,  96. 
directors,  negligence  of,  when  a  case  for  the  jury,  99. 
directors,  non-performance  of  duties,  ignorance  resulting  from,  will  not 

exonerate,  100. 
directors  of  insolvent  corporation  cannot  prefer  themselves  to  its  other 

creditors,  307. 
directors,  payment  made  to,  in  usual  course  of  business,  307. 
directors,  proceeda  of  contract,  when  may  not  retain,  304. 
directors,  purchase  by,  at  execution  or  judicial  sales,  307. 
directors,  purchase  by,  of  property  of,  301. 
directors,  relation  of,  to  corporation,  298. 

directors  representing  conflicting  interests  of  two  corporations,  302,  306. 
directors,  secret  profits  acquired  by,  representing  adverse  interests,  301, 
j  303. 

directors,  suits  by,  to  compel  corporation  to  pay  debt,  307,  308. 
promoters,  action  against,  to  recover  secret  profits  and  preferences,  167. 
promoters,  contracts  of,  ratification  by  corporation,  and  its  effects,  161. 
promoters,  contracts  of,  whether  binding  upon,  161. 
promoters,  contracts  of,  with  corporation,  if  open  and  fair,  are  bus< 

tained,  166. 
promoters,  contracts  of,  with  corporation,  when  will  not  be  upheld,  164^ 

166. 
promoters,  contracts  reserving  secret  profits,  164. 
promoters  defined,  163. 
promoters  must  act  in  good  faith,  164. 

promoters  of,  liability  for  contracts  made  in  name  of  corporation,  162. 
promoters  of,  presumed  to  be  acting  for  corporation  and  their  fellow- 
promoters,  166. 
promoters,  relation  of,  to  corporation  and  to  one  another,  164. 
promoters,  right  of  action  of,  on  contract  made  in  name  of  corporation, 

163. 
promoters,  sale  by,  of  property  to  corporation,  165-167. 
promoters,  secret  profits  cannot  be  reserved  by,  166. 
stockholders  or  members,  personal  liability  of,  when  there  is  no  corpora* 

tion,  162. 
Costs,  discharge  of  principal  debt  releases,  142. 
Criminal  Law,  defendant,  cross-examination  of,  350. 

defendant,  evidence  of,  not  to  be  treated  as  that  of  an  accomplice,  230. 

defendant,  failure  of,  to  testify  in  his  own  behalf,  230. 

defendant  testifying  cannot  be  excluded  from  court-room  m  a  witness^ 

230. 
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DznNiTioir  of  check,  807. 

of  promoters  of  corporation,  163. 

Eleotiox,  blank  ballots,  effect  of,  880, 

majority  of  persons  voting,  when  sufficient,  SSO,  881. 
qaoram,  what  sufficient,  881. 
Estoppel  by  causing  one  to  believe  a  fact,  and  to  alter  his  condition,  24. 
by  silence,  24. 

of  married  woman,  to  deny  that  debt  was  contracted  on  her  separate 
estate,  47. 
EviDEMOB,  physicians,  privilege  to  testify  did  not  exist  at  common  law,  56S. 
physicians,  privilege  of,  not  to  testify,  when  exists  under  statutes,  665- 
671. 

See  Physicians. 
ExscuTioif,  chattels  mortgaged,  levy  upon,  865. 

restitution  of  possession  taken  under,  when  will  be  enforced,  264-266. 

Oooc-wiLL  of  business,  effect  of  transfer  of,  496. 

Husband  and  Wife,  alimony,  contempt  of  court  in  failing  to  pay,  272. 
alimony,  when  may  be  allowed,  271. 

Insurance,  action  to  recover  money  paid  on  the  ground  that  insured  had 
been  guilty  of  fraud  and  false  swearing,  485. 
death,  presumption  of  cause  of,  186. 
life,  premium,  when  may  be  paid  after  death,  666. 
waiver  by  agent,  248. 

waiver  of  conditions,  what  is  sufficient  evidence  of,  247. 
waiver  of  forfeitures,  instances  of,  247. 

Judgment,  void,  cannot  sustain  proceedings  based  thereon,  143. 

void,  if  based  on  extinguished  cause  of  action,  143. 
JuBisDiorioN,  subject-matter  of,  what  is,  143. 

loss  of,  by  payment  or  extinction  of  canse  of  action  pendente  Ute,  143. 

loss  of,  j)endente  lite,  143. 

Lease,  parol  contract  for  new  lease,  tenant  being  in  possession  ander  old 

one,  755. 
parol,  for  more  than  one  year  is  void,  753. 
parol,  for  more  than  one  year  not  enforceable  at  law,  752. 
parol,  for  more  than  one  year,  not  good  for  a  year,  754. 
parol,  for  more  than  one  year,  when  creates  mere  tenancy  at  will,  764. 
parol,  for  more  than  one  year,  when  good  for  a  year,  753. 
parol,  for  one  year,  but  to  commence  at  future  date,  753. 
parol,  for  three  years,  when  void  in  New  Jersey  and  Pennsylvania,  764. 
parol,  part  performance,  continuance  of  prior  possession  is  not  an  act  o^ 

754. 
parol,  part  performance,  effect  of,  755. 
specific  performance  of  parol  contracts  for,  755,  756. 
specific  performance,  classification  of  cases  in  which  may  be  decreed, 

757. 
Limitations,  Statute  or,  purchaser  at  execution  sale,  when  commences  to 

run  against,  65. 

Mahbibd  Woman,  estoppel  to  deny  that  debt  was  on  acconnt  of  her  separat* 
property,  47. 
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HOBTOAGBS,  assignees  of  separate  debts  secured  by,  priorities  of,  861,  862. 
chattel,  constructive  notice  from  recordation  of,  21. 
chattel,  levy  on  property  subject  to,  865. 
foreclosing,  persons  holding  recorded  conveyances  or  liens  must  be  made 

partir.s,  371. 
foreclosing,  owner  of  equity  of  redemption  must  be  made  a  party,  372, 

373. 
rents  and  profits,  mortgagee's  right  to,  849. 
Municipal  Corporation,  common  council,  what  constitutes  majority  vote 

of,  880-882. 
contractor,  liability  for  negligence  and  misconduct  of,  735. 
liability  for  streets  left  in  damaged  condition  by  contractors,  735. 
streets,  liability  for  dangerous  condition  of,  caused  by  contractors,  735- 

737. 

Namb,  person  may  part  with  right  to  use  his  own,  in  connection  with  a  par- 
ticular  business,  497. 

used  as  a  trade-mark,  assignment  of  right  to  use,  496,  499. 
Nkglioence,  fire  started  from  kiln  of  porcelain  factory,  443. 

leaving  moving  train  is  not  negligence  per  se,  426. 

leaving  railway  train  when  in  motion,  423-429. 

speed  of  railway  trains  as  evidence  of,  435. 
Nboohablb  Instbcuent3,  checks,  drawer  of,  when  liable  to  holder  for  non> 
payment  of,  807-810. 

checks,  forged,  rights  of  bank  paying,  890-899. 

checks,  indorser  of,  when  liable  to  holder  for  non-payment  of,  810,  811. 
NoTiCB  of  unrecorded  deeds,  burden  of  proof  regarding,  288,  290. 

of  unrecorded  deeds,  possession,  when  sufficient  to  give,  290. 

Pabdons.  conditional,  effect  of  disregarding  conditions  of,  835. 
Patmbnt,  application  of,  after  controversy  between  debtor  and  creditor,  518. 
application  of,  by  the  law,  how  made,  518. 
application  by  one  owing  several  debts,  518. 
of  forged  check,  right  of  bank  to  recover,  of  person  to  whom  paid,  890- 

899. 
Phtsician,  communication  not  necessary  to  enable  him  to  prescribe  for  pa- 

tient,  567. 
communication  to,  cannot  be  excluded  from  evidence,  unless  it  is  shown 

to  have  been  communicated  to  him  professionally,  587. 
communication  unnecessarily  made  to,  567. 
communication  which  may  not  divulge,  566. 
consulting,  is  excluded  from  testifying,  566. 
death  of  patient  does  not  remove  seal  of  secrecy,  569,  570. 
inspecting  and  examining  patient  may  not  testify  to  facts  learned  by,  566.' 
observation  of  patient,  may  not  testify  to  facts  learned  by,  566. 
privilege  of,  does  not  exclude  evidence  of  communication  unnecessarily 

made  to,  567-569. 
privilege  of,  not  to  testify  applies  to  criminal  cases,  670. 
privilege  of,  not  to  testify  must  be  claimed,  570, 
privilege  of  statements  made  to,  and  not  necessary  to  enable  to  pre- 

scribe,  567. 
privilege  of  statements  made  to,  and  not  regarding  patient's  ailments  or 

physical  condition,  567. 
privilege  of,  to  refuse  to  testify  did  not  exist  at  common  law,  666. 
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Phtsiciak,  privilege  of,  statutes  concerning,  object  of,  366. 

privilege  of,  statutes  excluding  testimony  as  to  facts  necessary  to  enabi* 
him  to  prescribe,  5GG. 

privilege,  waiver  of,  after  death  of  patient,  570. 

privilege,  waiver  of,  by  patient,  566,  570. 

privilege,  waiver  of,  when  may  be  made,  570. 

statutes  excluding  evidence  of,  apply  to  probate  proceedings,  669. 
PossKsaiON,  adverse,  what  deemed  to  be,  870. 
Phbsdmftion,  whether  subsequent  purchaser  is  purchaser  bona  fdt  or  no^ 

287-290. 
Purchaser,  burden  of  proof  respecting  good  faith  of,  288. 

innocent,  evidence  required  to  support  claim  of,  290. 

innocent,  who  presumed  to  be,  288,  290. 

presumption  that  he  has  no  notice  of  unrecorded  deeds,  288. 

presumption  that  he  is  a  purchaser  bona  fide,  288. 

unrecorded  deeds,  subsequent  purchaser,  burden  of  proof  as  to  notice  ol^ 
289. 

unrecorded  deeds,  subsequent  purchaser,  when  may  avoid,  289. 

Railroads,  negligence  of,  in  not  stopping  at  regular  station,  426. 
negligence  of  passenger  in  jumping  from  moving  train,  442. 
negligence  of  passengers  jumping  from  moving  train,  through  wrong  ol 

the  company  or  its  servants,  423. 
passengers,  care  which  must  exercise,  426. 
passengers,  caused  to  jump  from  moving  train  from  its  failure  to  stop 

at  regular  station,  427. 
passengers,  choosing  between  alternative  dangers,  425. 
passengers,  leaving  moving  train,  when  regarded  as  contributory  negli< 

gence,  422-427. 
passengers,  prima  facie  negligence  of,  in  jumping  from  moving  train,  429i 
speed  of  trains,  evidence  of  negligence,  435. 
Remainders,  contingent,  alienation  of,  840. 

contingent,  conveyance  by  tenant  for  life,  when  does  not  destroy,  840. 
contingent,  conveyance  of,  with  covenants  for  title,  841. 
contingent,  destruction  by  destroying  particular  estate,  839. 
contingent,  destruction  by  merger,  839,  840. 
contingent,  fine  and  recovery,  destroying,  by  means  of,  839. 
contingent,  forfeiture  of,  in  United  States,  840. 
contingent,  forfeiture,  statutes  concerning,  842,  84.3. 
contingent,  particular  estate,  means  for  destroying,  839. 
contingent,  surrender  by  tenant  for  life  destroys,  839. 
contingent,  trustees  to  preserve,  841. 
•  Restitution  of  possession  after  quashing  a  proceeding  on  certiorari,  26i. 
of  possession,  after  plaintiff  dismisses  or  discontinues  his  a'^tion,  284. 
of  possession,  appellate  court,  when  may  award,  265. 
of  possession,  discretion  of  court  to  refuse  writ  of,  265. 
of  possession,  does  not  operate  against  third  persons  when,  265. 
of  possession,  in  action  of  forcible  entry  and  unlawful  detainer,  264,  266. 
of  possession,  taken  by  agency  of  the  court,  must  be  made  before  farther 

proceedings  can  be  taken,  264,  266. 
of  possession,  writ  for,  practice  on  proceedings  to  obtain,  265,  206. 
of  possession,  writ  for,  out  of  what  court  should  issue,  265. 
of  possession,  writ  of,  is  deemed  part  of  every  judgment  of  reversal,  264. 
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Sales  C.  0.  D.,  at  what  place  deemed  to  be  made,  771,  772. 

for  delivery  at  another  place,  when  deemed  to  be  made,  773. 
Spsoitio  Pkrformakob  of  parol  lease,  what  acts  of  part  performance  «&• 

titles  complainant  to,  755-757. 
Statute  or  F&auds,  parol  lease  for  more  than  one  year,  762,  753. 

parol  lease,  part  performance,  effect  of,  at  law,  755. 

parol  lease,  part  performance,  what  acts  sufficient,  755.  ^ 

Streets,  railway,  rights  of,  in,  as  against  pedestrians,  598. 

Trabe-hares,  assignee  of,  mast  not  so  use,  as  to  indicate  that  assignor  Ii  itfll 

doing  business,  498,  499. 
assignment  for  benefit  of  creditors  includes,  496. 

assignment  of,  when  included  in  transfer  of  business  and  good-will,  498, 
consisting  of  assignor's  name,  assignee  is  protected  in  equity,  497. 
consisting  of  person's  name,  assignee  of,  must  not  so  use,  as  to  create  false 

impressions,  498. 
consisting  of  person's  name,  assignee  of,  when  not  protected  in  equity, 

498. 
consisting  of  person's  name  do  not  pass  by  aasignment  in  bankmptoy  or 

for  benefit  of  creditors,  496. 
consisting  of  person's  name  is  assignable,  497. 
consisting  of  person's  name,  right  of  assignee  of,  498. 
involuntary  assignment  of,  496. 
Trustees  to  preserve  contingent  remedies,  841. 

Vendor  and  Vendee,  disaffirmance  of  contract  by  vendor,  232, 
lien  of  vendor,  waiver  or  extinguishment  of,  232. 
lien  of  vendor,  when  does  not  exist,  232. 

Waters,  subterranean,  rules  of  law  applicable  to,  796> 
Witness,  accused,  cross-examination  of,  230. 

accused,  evidence  of,  not  to  be  treated  as  that  of  an  accomplice,  SSQl 

accused,  failure  of,  to  testify  against  himself,  230. 

accused  need  not  testify  against  himself,  230. 


INDEX. 


ABANDONMENT. 
See  Easembnt,  2. 

ABATEMENT. 

1.  Dismissal  op  Former  Action.  —  A  judgment  of  diamissal  of  a  former 

action,  entered  after  the  trial  of  a  second  action  has  commenced,  bat 
before  its  conclusion,  is  a  sufficient  answer  to  a  plea  in  abatement  of  the 
second  action.     Moore  v.  Hopkins,  248. 

2.  Survival  of  Action  —  Death  of  Partner  Pendbntb  Lttk.  —  An  ac- 

tion in  form  ex  contractu  for  damages  for  an  injury  to  the  person  will  not 
■nrvive  against  the  personal  representatives  of  a  deceased  partner.     Tb^ 
nature  of  the  damages  sued  for,  and  not  the  nature  of  its  cause,  deter* 
mines  whether  or  not  the  action  survives.     Hess  v.  Loiorey,  S55. 
See  Cbkditob's  Bills,  2;  Insurance,  22;  Physicians  aki*  Surobons,  2. 

ABSENCE  FROM  STATE. 
See  Limitations  or  Actions,  1. 

ACCIDENT  INSURANCE. 
See  Insurance,  26,  27. 

ACKNOWLEDGMENTS. 

Notary's  Cbrttficatb,  Contradiction  and  Disproof  of.  —  The  facts 
stated  in  a  notary's  certificate  of  acknowledgment  to  a  receipt  and  re- 
lease from  liability  for  breach  of  promise  of  marriage  are  only  prima 
fade  presumed  to  be  true,  and  can  be  overcome  by  any  evidence,  direct 
or  indirect.  Hence  the  evidence  of  the  party  named  in  the  certificate, 
denying  the  genuineness  or  due  execution  of  the  receipt  and  release,  may 
remove  the  presumption  in  favor  of  the  facts  recited  in  the  certificate., 
ifoore  V.  HopUtu,  248. 

ACTIONS. 

See  Abatzmbut,  1, 2;  Husband  and  Wifb,  14;  Marsiagk  ahb  Divoboi^  I3» 

ADOPTION. 
See  Parent  and  Child. 

ADULTERY. 
See  Husband  and  Wifb,  12. 

ADVERSE  POSSESSION. 
1.  Sbvbn  Years'  Adverse  Possession  Gives  Titlb  to  Land.  —  Where  a 
debtor  conveys  land  to  his  wife  and  children,  who  remain  in  the  actual 
Ah.  St.  Kbp.,  Vou  XVIL  -60 
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possession  thereof,  claiming  it  as  theirs,  for  more  than  seven  years,  a  suit 
by  his  creditors,  attacking  the  conveyance,  as  made  in  frand  of  their 
rights,  will  be  barred.  And  the  fact  that  he  lived  with  them  daring  the 
time  makes  no  difference,  since  the  possession  is  presumed  to  be  with  the 
legal  title.  Wekker  v.  Staples,  869. 
2.  PosaKS3iON  or  Land  up  to  Division  Line  not  Adverse  when.  —  When 
adjacent  proprietors  hold  possession  up  to  a  dividing  fence  built  for  con< 
▼enience,  and  without  claiming  or  intending  to  claim  beyond  the  true 
line,  the  possession  of  the  one  is  not  adverse  to  the  other.  Krider  v. 
Milner,  549. 

See  Municipal  Corporations,  9l 

ADVERSE  USER. 
See  Easement,  2-1. 

AFFIDAVITS. 
See  Process,  1-3. 

AGENCY. 

1.  Ratification  or  Agent's  Unauthorized  Acts.  —  Acquiescenca  or  long 

silence  of  the  principal  touching  the  unauthorized  or  illegal  act  of  his 
agent  after  notice  is  a  ratification  thereof.     Raymond  v.  Palmer,  398. 

2.  Knowledge  by  Agent  Notice  to  Principal  when. — Where  the  igent 

of  a  purchaser  of  a  note  having  its  origin  in  fraud  had  knowledge  that 
"there  was  trouble  about  the  trade,"  in  which  the  note  was  given,  this 
is  sufficient  to  charge  the  purchaser  with  notice  of  the  fraud.  Henry  v. 
Sneed,  580. 

8.  Where  an  Agent,  with  authority  in  writing  to  sell  land  for  a  certain 
price,  agrees  with  a  third  person  to  sell  it  to  him  for  a  greatly  enhanced 
price,  but  concealing  this  fact  from  his  principal,  obtains  the  latter's  title 
for  the  price  for  which  he  agreed  to  sell  for  him,  and  then  sells  to  the 
third  party  for  the  price  agreed  upon  between  them,  he  is  liable  to  his 
principal  for  the  difference  in  price  between  the  amount  paid  him  for  his 
title  and  the  amount  for  which  the  sale  was  made.  Kramer  v.  Winslow, 
782. 

4.  Right  op  Agent  to  Appoint  Subagent.  —  An  agent  may  appoint  a  sub- 
agent  to  do  acts  in  the  course  of  the  agency  which  do  not  call  for  the 
exercise  of  judgment  or  discretion,  and  which  are  purely  executive  or 
ministerial,  and  the  principal  is  bound  by  the  acts  of  such  agent.  There- 
fore, if  the  duty  of  agent  is  to  point  out  land  which  the  principal  desires 
to  sell,  and  a  subagent,  selected  by  the  agent,  directs  a  third  person  to 
point  out  lands  which  the  subagent  knows  are  not  the  lands  of  the  prin- 
cipal, the  latter  is  bound  by  the  wrongful  act  of  the  subagent,  and  must 
restore  the  consideration  paid  for  the  conveyance  of  the  land,  when  such 
consideration  was  paid  under  the  belief  that  the  lands  conveyed  were  the 
same  as  those  pointed  out.     McKinnon  v.  Vollmar,  178. 

See  Banks  and  Banking,  6,  8,  18;  Corporations,  25,  30,  43,  44;  Husband 
AND  Wipe,  7,  9,  10;  Insurance;  Partnership,  2;  Payment,  1-5;  Vwr- 
DOB  AND  Vendee,  15. 

AGREEMENT  FOR  SEPARATION. 
See  Husband  and  Wife,  1-3. 
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ALIMONY. 
See  Makriaqe  akd  Divoboi,  9-lSk 

AMENDMENTS. 
Se«  Plkadino,  3;  Trial,  6. 

ANIMALS. 
Bee  Mastbb  and  Skbvant,  11. 

ANSWER. 
See  PLBADiKa,  1. 

APPEAL  AND  ERROR. 

1.  Retrospectivb  Statute.  —  A  Rule  of  Practicb  Prescribed  by  Statxjti 

for  an  appellate  court  applies  to  all  cases  pending  in  that  court,  though 
they  were  determined  by  the  trial  court  before  the  statute  was  enacted. 
South  West  Imp.  Co.  v.  Smith,  59. 

2.  Supreme  Court  cannot  Review  Findings  or  Fact  when.  — The  supreme 

court  may  determine  whether  or  not  there  is  any  evidence  to  support  a 
given  theory,  but  where  there  is  such  evidence,  it  ha.«i  no  power  to  review 
findings  of  facts  made  by  the  court  below  in  actions  at  law.  And  whether 
a  case  at  law  is  tried  by  the  court  alone,  or  before  a  jury,  the  instructions 
should  state  hypothetically  the  facts,  so  that  the  supreme  court  can  de< 
termine  whether  or  not  the  court  below  applied  correct  principles  of  law. 
Krider  v.  Milner,  549. 

5.  Supreme  Court  has  only  to  See  that  there  is  Sufficient  Evidencb 

to  support  the  verdict,  so  far  as  a  demurrer  to  the  evidence  is  concerned, 
when  the  question  of  negligence  in  the  case  is  one  of  fact.  WmUra  v. 
Kansas  City  Cable  Railway,  591. 
4.  Appellatk  Proceedings.  —  The  appellate  court  will  not  consider,  upon 
appeal,  a  point  which  does  not  appear  to  have  been  taken  or  considered 
by  the  trial  court,  and  is  not  made  a  ground  of  appeal.  London  v.  You- 
mans,  17. 

6.  Instructions,  Errors  in,  when  Immaterial.  —  A  judgment  will  not  be 

reversed  for  error  in  giving  or  in  refusing  to  give  instructions,  if  the  ver- 
dict is  manifestly  right.     Bernard  v.  Richmond  etc.  R.  R.  Co.,  103. 

6.  Instructions  not  Injurious.  — An  improper  instruction,  if  general,  and 

probably  as  injurious  to  one  side  as  the  other,  will  not  cause  a  reversal 
of  the  judgment,  in  the  absence  of  anything  to  indicate  that  it  was 
especially  applicable  to  the  appellant.     Hess  v.  Lowrey,  355. 

7.  The  Reception  of  Incompetent  Evidence  is  not  a  sufficient  ground  for  re- 

versing the  judgment,  when  the  action  was  tried  before  the  court  without 
the  aid  of  a  jury.     Frisk  v.  Reigelman,  198. 

8.  Improper  Remarks  of  Court  not  Reversible  Error  when.  — Remarks 

made  by  the  court  on  excluding  the  testimony  of  one  physician,  offered  to 
show  the  reputation  and  standing  of  another  physician,  before  the  latter's 
deposition  had  been  read,  that  his  "character  and  standing  as  an  emi- 
nent physician  is  part  of  the  history  of  Missouri,  and  if  the  courts  and 
juries  take  notice  of  the  facts  of  history,  the  evidence  is  immaterial, "  are 
improper,  and  ought  not  to  have  been  made,  but  do  not  constitute  re- 
versible error.     Thompson  v.  Ish,  552, 
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9.  Appeal  Bond.  —  A  member  of  the  board  of  police  of  an  incorporated 
town  is  a  competent  surety  for  the  board  in  its  corporate  capacity  on  a 
bond  of  appeal.     Andrua  v.  Board  0/ Police,  411. 

APPLICATION   OF   PAYMENTS. 
See  Paymbnt,  6. 

ASSAULT. 
See  Carrieks,  16-19. 

ASSIGNMENT. 
See  MoRTQAOES,  11, 12. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 
AssiOKMEMT  FOR  THE  BENEFIT  OF  CREDITOR.S  which  directs  that  partnership 
creditors  shall  not  receive  anything  out  of  the  assets  of  the  assignors 
until  the  individual  creditors  are  fully  satisfied  gives  an  unlawful  pref- 
erence to  the  individual  creditors,  and  is  therefore  void  under  the  statutes 
of  South  Carolina.     Blair  v.  Black,  30. 

See  Corporations,  26;  Judgments  and  Decrees,  6. 

ASSUMPSIT. 
See  Vendor  and  Vendee,  10. 

ATTACHMENT  AND  GARNISHMENT. 

1.  A  Valid  Judgment  against  the  Principal  defendant  is  essential  to 

authorize  a  judgment  against  the  garnishee.     Frisk  v.  Reigelman,  198. 

2.  Invalidity  of  Attachment  does  not  Invalidate  the  Judgment  against 

the  garnishee,  if  the  action  is  one  which  might  have  been  instituted  and 
prosecuted  to  judgment  had  no  attachment  been  attempted  to  be  issued 
thereon.  Id. 
8.  Verification  of  Complaint  by  an  Attorney  is  Sufficient  to  sustain 
garnishment  proceedings,  if  it  appears  therefrom  that  the  attorney  has 
read  the  complaint  and  knows  the  contents  thereof,  and  verily  believes 
the  same  to  be  true,  that  the  sources  of  his  information  which  are  the 
grounds  of  his  belief  were  derived  from  statements  of  the  plaintiff's  ac- 
count and  letters  in  reference  thereto,  received  by  him  from  the  plain- 
tiffs, and  the  reason  why  the  complaint  is  not  verified  by  one  of  the 
plaintiffs  is,  that  none  of  them  reside  in  the  same  county  with  the  attor- 
ney.    Id. 

See  Carriers,  I,  2;  Intervention. 

ATTORNEY  AND  CLIENT. 
AiTOBirsY  AT  Law,  Privileged  Communication  to. — LimRsntox  a  Hus- 
band to  his  Wife,  which  the  latter  places  in  the  hands  of  her  attorney, 
are  confidential  communications,  which  the  attorney  has  no  right  to  pro- 
duce in  court  as  evidence  against  the  husband.     Selden  t.  State,  144. 
See  Payment,  2-5 

AUCTIONS  AND  AUCTIONEERS. 
▲uonoNBBR  Who  Sells  Mortgaged  Goods  not  Guilty  of  Conversion 
WKKN.  —  An  auctioneer  who,  in  the  regular  coarse  of  his  business,  re- 
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eeives  mortgaged  chattels  from  the  mortgagor,  and  sella  them  from  him 
<m  commission,  and  pays  over  the  proceeds  thereof,  without  notice,  actual 
or  constructive,  of  the  mortgage,  is  not  liable  to  the  mortgagee  as  for  a 
ccnversion  of  the  goods,  although  the  mortgagor  acted  fraudulently  in 
the  matter.  The  registration  of  the  mortgage  does  not,  in  such  a  case, 
operate  aa  constructive  notice  to  the  auctioneer.    Frizzell  r.  Bundle,  908. 

BAIL. 

1.  All  Pcrsons  have  CoNSTmrrioNAL  Right  to  Bail  by  Scfficient 

StTBETiES,  except  for  capital  offenses,  when  the  proof  la  evident  or  the 
presumption  great.     Ex  parte  Ooans,  571. 

2.  IlCDIOrMKNT     FOR    CAPITAL    OfFENSK    FURNISHES     StBONO     PrESUMPTIOII 

OF  Guilt,  and  this  presumption  must  be  applied  in  all  cases  on  applica- 
tion for  bail,  and  there  must  be  other  facts  and  circumstances  which 
overcome  this  presumption  before  the  prisoner  can  be  bailed.  One  or 
even  two  mistrials  will  not  furnish  the  accused  the  absolute  right  to  give 
bail.     Id. 

3.  Prisoner  mat  be  Admitted  to  Bail  when.  —  Where  there   has  been 

one  mistrial  of  a  prisoner  on  a  capital  charge,  under  circumstances  fa- 
vorable to  the  prosecution,  and  his  conduct  prior  and  subsequent  to  the 
trial  shows  to  the  satisfaction  of  the  court  that  be  has  not  and  never  haa 
had  any  thought  of  evading  trial,  and  the  evidence  taken  on  such  trial 
is  conflicting  as  to  his  guilt,  he  may  be  admitted  to  bail  upon  furnishing 
sufficient  security.     Id. 

BAILMENT. 

See  Sales,  1,  2. 

BANKRUPTCY. 
Kxw  Promise,  Effect  of,  upon  Judgment  Discharged  bt. —  A  judgment 
discharged  by  proceedings  in  bankruptcy  is  dead  and  wiped  out,  and  a 
subsequent  execution  sale  thereunder  is  void,  though,  after  such  dis- 
charge was  granted,  the  debtor  promised  unconditionally  to  pay  such 
judgment.  The  new  promise  does  not,  of  itself,  remove  the  bar  of  the 
discharge,  and  to  make  such  promise  available,  some  new  proceeding 
must  be  taken  to  revive  the  judgment.     Oraham  v.  Dreutxer,  205. 

BANKS  AND  BANKING. 

1.  DiBKcrORS  OF  A  Bank  must  Exercise  Ordinary  Care  and  Diligence, 

and  are  answerable  for  losses  resulting  from  mismanagement  of  its  busi- 
ness affairs.  They  must  show  reasonable  capacity  for  the  position  they 
accept,  and  use  in  it  their  best  discretion  and  industry,  and  a  scrupulous 
conscientiousness  in  every  matter,  and  obey  accurately  the  reqnisitiona 
of  the  charter  and  of  the  genereil  law.  Marshall  v.  Farmera'  etc.  Batik, 
84. 

2.  Ignobance  ON  THE  Pabt  OF  DIRECTORS  OF  A  Bank  of  any  fact  which  it  ia 

their  duty  to  know  can  never  be  set  up  by  them  in  defense  or  exculpa- 
tion for  any  act  which  the  existence  of  that  fact  should  have  prohibited. 
Id. 

3.  Directors  of  a  Bank  Owe  a  Duty  to  its  Depositors,  and  in  the  scru- 

tiny of  possible  breaches  of  this  duty  the  rigid  rules  which  govern 
trustees  have  been  applied.  To  exculpate  a  director,  it  is  not  sufficient 
that  no  actual  dishonest  action  be  shown,  or  that  he  cannot  be  proved  to 
have  been  influenced  by  interested  motives.     Id. 
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4i  A  DiKECTOR  OT  a  Bank  Undertakes  that  He  Possesses  at  Least  Ob« 
DINART  Knowledge  and  Skill,  and  that  he  will  bring  them  to  bear  in 
the  discharge  of  his  duties.  If,  through  recklessness  and  inattention 
to  the  duties  confided  to  him,  frauds  and  misconduct  are  perpetrated  by 
other  officers  and  agents  or  co-directors,  which  ordinary  care  on  his  part 
would  have  prevented,  he  is  personally  liable  for  the  loss  resulting.     Id. 

6.  Bank  DraEcroRS  arb  Liable  to  the  Depositors  for  Losses  resulting 
from  the  fact  that  such  directors  did  not  attend  to  the  business  of  tha 
bank,  absented  themselves  from  regular  meetings  of  the  board  of  direo* 
tors,  and  through  their  inattention  permitted  officers  of  the  bank  to 
withdraw  money  or  property  without  authority,  and  other  persona 
to  largely  overdraw  their  accounts,  and  notes  to  be  rendered  uncollect* 
ible  from  want  of  proper  security,  or  from  not  being  properly  protested, 
or  enforced  by  appropriate  proceedings.  The  fact  that  any  particular 
director  did  not  know  of  these  wrong-doings  will  not  exonerate  him,  be- 
cause he  could  not  be  without  such  knowledge,  except  from  his  own 
negligence.     Id. 

6.  Deposit  as  Agent.  —  Where  money  is  deposited  in  a  bank  by  a  person 

as  agent,  with  nothing  upon  the  face  of  the  deposit  account  to  show 
for  whom  he  is  agent,  the  money,  as  between  the  bank  and  the  de« 
positor,  is  the  property  of  the  latter.  Patterson  v.  Marine  Nat.  Bank, 
778. 

7.  Deposit  —  Estoppel.  —  A  bank  which  has  received  money  from  a  de- 

positor, credited  him  therewith  upon  its  books,  and  thereby  entered 
into  an  implied  contract  to  honor  his  check,  is  estopped  from  alleging 
that  the  money  deposited  belonged  to  some  one  else.     Id. 

8.  Rights  of  Depositor  —  Burden  of  Proof.  —  Where  money  is  deposited 

in  bank  by  a  person  as  agent,  without  anything  on  the  face  of  the  de- 
posit account  to  show  for  whom  he  is  agent,  if  the  bank  refuses  to 
honor  his  check  drawn  against  such  fund,  and  pays  the  money  to  a 
third  person,  it  does  so  at  its  peril,  and  must  assume  the  burden  of  proof 
to  show,  not  only  that  the  money  did  not  belong  to  the  depositor,  but 
also  that  it  did  belong  to  the  party  to  whom  the  bank  paid  it.     Id. 

9.  Damages  for  Refusal  to  Honor  Check.  — The  refusal  of  a  bank  to 

honor  a  depositor's  check,  without  legal  excuse,  entitles  him  to  re- 
cover substantial  damages,  without  proof  of  pecuniary  loss.     Id. 

10.  Forged  Check,  Liability  of  Bank  for  Negligently  Cashing.  — 
A  bank  which  negligently  cashes  a  forged  check  purporting  to  be  drawn 
npon  another  bank,  and  upon  its  indorsement  of  the  check  receives 
payment  from  the  drawee  bank,  is  liable  to  the  latter  bank  for  the 
amount  received,  upon  subsequent  discovery  that  the  check  was  forged. 
People's  Bank  v.  Franklin  Bank,  884. 

11.  Negligence  in  Bank  Cashing  Forged  Check,  What  is  Evidencb 
OF.  —  Where  a  bank  that  cashes  a  forged  check  is  unable  to  give  the 
name  of  the  person  who  presented  such  check,  or  of  the  person  to  whom 
it  was  paid,  or  to  state  positively  that  it  required  identification  of  such 
party,  this  is  sufficient  evidence  of  its  negligence  to  render  it  liable  to 
the  drawee  bank  to  which  it  indorsed  it.  And  the  drawee  bank  will 
not  be  precluded  from  recovery,  because,  relying  upon  the  indorsement 
of  the  other  bank,  it  paid  the  check,  without  investigation  as  to  its 
genuineness.     Id. 

12.  Possession  of  Bank  Check  by  Drawee  Prima  Facie  Evidence  by 
Payment.  — Possession  by  the   bank  upon  which  it  waa  drawn  of  a 
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ebeck  payable  to  a  particular  person  or  order  raises  a  presnmption  that 
it  was  paid  to  the  payee  therein  named.  But  such  presumption  is 
rebntted  by  the  positive  and  uncontradicted  testimony  of  the  payee, 
that  he  in  fact  never  did  collect  the  check,  or  authorize  any  one  to  col* 
lect  it  for  him.     Pickle  v.  Muse,  900. 

13.  Bank  Check  Retoenbd  to  Drawer  Vouchek  of  Payment  when.  — 
A  bank  check  returned  to  the  drawer  after  being  paid  and  debited  to 
his  account  with  the  indorsement  of  the  payee,  is  a  voucher  of  such 
payment  in  favor  of  the  drawer  against  the  payee;  but  without  such 
indorsement  it  is  not  evidence,  as  between  drawer  and  payee,  of  sach 
payment.     Id. 

14.  Acceptance  of  Bank  Check  Necessary  to  Maintain  Suit  against 
Bank.  —  The  holder  of  a  bank  check  cannot  sue  the  bank  for  refusing 
payment  thereof,  in  the  absence  of  proof  that  the  bank  accepted  the 
check,  or  did  some  other  act  equivalent  to  and  implying  acceptance. 
Id. 

10.  Acceptance  op  Bank  Check,  What  is  Sufficient  Evidence  of.  — 
The  acceptance  of  a  bank  check  and  assent  to  the  payment  thereof  may 
be  inferred  from  proof  of  the  fact  that  the  bank  received  and  retained 
it  when  presented  at  its  counter,  and  subsequently  charged  the  check 
to  the  account  of  the  drawer,  and  settled  with  him,  deducting  the 
amount  of  it.  And  the  bank  cannot  escape  liability  to  the  payee  for 
the  amount  of  the  check  by  saying  that  what  it  did  in  receiving  the 
check  and  in  paying  it,  and  in  debiting  to  the  account  of  the  drawer,  was 
all  through  mistake;  for  that  would  be  to  suffer  it  to  escape  the  conse* 
quences  of  its  own  mistake  by  pleading  its  own  negligence  as  a  defense. 
Id. 

18.  Delivery  of  Bank  Check  Essential  to  Payee's  Right  to  Recoveb 
thereon.  —  The  payee  of  a  bank  check  cannot  maintain  an  action 
thereon  against  the  bank  on  which  it  is  drawn,  unless  it  has  been 
delivered  to  him  by  the  drawer.     Id. 

17.  Ratification  of  Unauthorized  Delivery  of  Bank  Check.  — The 
payee  of  a  bank  check  may  adopt  and  ratify  an  unauthorized  delivery 
of  the  check  to  a  stranger  who,  without  authority,  presents  it  to  and 
receives  payment  thereof  from  the  bank  on  which  it  is  drawn.  And  the 
bringing  of  suit  by  the  payee  is  a  sufficient  ratification  by  him  of  the 
unauthorized  delivery.     Id, 

18.  AirrHORiTY  to  Receive  Check  Payable  to  Order  Implies  No  Au- 
thority TO  Indorse  It  in  the  name  of  the  payee,  or  to  collect  it  with. 
out  such  indorsement.     Id. 

19.  Necessity  of  Presentation  of  Check  when  No  Funds  are  on  Deposit. 
—  Presentation  of  a  check  for  payment  and  notice  of  non-payment  to 
the  drawer  are  not  necessary  when  the  latter  has  no  funds  on  deposit  for 
the  payment  of  the  check  at  the  time  when  it  should  be  presented,  or 
when,  having  funds  on  deposit,  he  withdraws  them,  or  when,  by  consent 
of  the  drawer,  or  agreement  between  him  and  the  payee,  the  check  is 
not  to  be  presented  for  payment.     Culver  v.  Marks,  377. 

20.  Checks  —  Presumption  as  to  Bank  Drawn  against.  —  Checks  dated 
"Lafayette,  Indiana,"  and  drawn  on  the  "First  National  Bank,"  the 
evidence  showing  that  there  was  such  a  bank  at  that  place,  are  pre- 
sumed, in  the  absence  of  anything  to  the  contrary  appearing,  to  relate 
to  and  to  have  been  drawn  upon  that  bank.       Id. 

21.  Checks  Draw  Interest  from  the  time  when  presented,  or  when  the/ 
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Bhonld  have  been  presented,  if  there  had  been  any  fands  of  the  drawer 
in  the  bank  with  which  to  pay  them.     Id. 

22.  EviDSNOB  or  Willingness  of  Bank  to  Pat  a  Check  of  the  drawer, 
notwithstanding  the  fact  that  he  has  no  funds  in  the  bank,  is  inadmiasible 
in  an  action  on  the  check,  as  the  payee  is  relieved  from  making  presen* 
tation  and  demand  if  the  drawer  has  no  deposit  in  the  bank.     Id. 

23.  Patie  ov  Check  takes  it  with  the  legal  obligation  to  present  it  at  the 
bank  for  payment,  and  failing  to  do  so,  if  the  drawer  has  funds  in  the 
bank  to  pay  it,  must  suffer  any  loss  ensuing  from  such  failure;  but  if  the 
drawer  has  no  funds  in  the  bank,  the  payee  is  excused  from  presenting 
the  check  for  payment.     Id. 

24.  Bakks  have  No  Legal  Bight  to  allow  the  drawers  of  check  to  over* 
draw  their  accounts,  and  to  pay  checks  out  of  the  funds  of  other  depos* 
itors  or  the  money  of  stockholders.     Id. 

25.  Ent&ies  on  Bank-books,  Admissibilit?  or.  — In  an  action  on  a  check 
original  entries  in  original  books  of  the  bank,  made  in  the  due  course  of 
business,  are  admissible  to  show  the  state  of  the  depositor's  account  at 
the  time  the  check  was  drawn,  though  some  of  the  persons  who  made 
such  entries  are  dead,  removed  from  the  state,  or  have  no  recollection 
of  the  facts  represented  by  the  entries,  except  that  they  were  made  in 
the  due  course  of  business,  and  were  correct  when  made.     Id. 

20.   Expert  Evidence  —  Abstract  of  Books.  —  In  an  action  on  a  check, 
the  statement  of  an  expert  witness,  who  has  examined  the  books  of  a 
bank  and  made  an  abstract  thereof,  is  admissible  in  evidence  when  an 
opportunity  to  cross-examine  is  given.    Id. 
See  Pabtnkbshif,  L 

BAWDY-HOUSES. 
See  C&iMiNAi.  Law,  9-13. 

BLASTING  ROCKS. 
See  Statxh^  1. 

BOARD  OF  EDUCATION. 
See  IxjxTNonoNS. 

BONA  FIDE  PURCHASERS. 
See  NaaoTZABUi  Imstbiiments,  7-9;  Sales,  13,  14;  Venoos  avd  YvxvtM,  9. 

BONDS. 

Bond,  What  is. — Ak  Agreement  to  ho  a  Thing,  Accompanied  by  thb 

Stipulation  "and  this  I  bind  myself  to  do,  under  penalty  of  five  then- 

sand  dollars,"  is  a  penal  bond.     Carey  v.  Mackey,  500. 

See  Appeal  and  Error,  9;  Husband  and  Wife,  2;  Mobtqaobs,  1j  ULosi' 

ciFAL  Corporations,  3. 

BOUNDARIES. 
AoRnmifT  AS  to  Boundart  is  Binding  when.  — Where  there  is  a  dispute 
as  to  the  true  division  line  between  adjoining  proprietors,  or  the  line  ia 
uncertain,  and  they  are  ignorant  of  its  true  location,  and  they  fix  and 
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agree  upon  a  permanent  boundary  line,  and  take  possession  accordingly, 
the  agreement  binds  them  and  those  claiming  tinder  them.     Such  aa 
agreement  is  not  within  the  statute  of  frauds.     Krider  v.  Mitner,  549. 
See  Adversb  Possession,  2. 

BREACH  OF  PROMISE  OF  MARRIAGE. 
See  Mabriaqe  and  Divorce,  3. 

BROKERS. 
See  AoEMCT,  3. 

BUILDING  ASSOCIATIONS. 
ExTiNGUiSHMEirr  of  Liability  of  Borrower.  —  Where,  under  the  by-lawa 
of  a  building  association,  a  borrower  is  required  to  pay  dues  and  install* 
ments  weekly  for  the  period  of  six  years,  and  such  payment  discharges 
all  his  obligations  to  the  association,  and  "all  loans  shall  become  due  in 
six  years  from  the  date  of  this  corporation,  or  on  the  stock  of  the  corpo- 
ration becoming  of  par  value,  in  either  of  which  cases  the  note  given  by 
the  borrower  and  the  stock  upon  which  the  loan  was  made  shall  be  set 
off  against  each  other,"  a  borrower  who  pays  his  dues  and  installmenta 
as  required  for  six  years  extinguishes  bis  liability  to  the  association. 
Lbne  City  BvMing  etc.  Aaan  v.  Wagner,  342. 

BUILDINGS. 
Se«  MOHTOAQBS,  4,  5. 

BURDEN  OP  PROOF. 
See  Banks  and  Banking,  8;  Estoppel,  4;  Insurance,  27;  Masteb  ano 
Sesvant,  12;  Railroad  Companies,  3;   Neqlioenck,  10,  15;    Nsgkv 
TiABLB  Instruments,  9. 

CABLE-RAILWAY  COMPANIES. 
See  Railroad  Companies,  8,  0. 

CANCELLATION. 
See  Insurance,  7,  8. 

CARRIERS. 

1.  LiABiUTT  FOB  GooDS  SEIZED  UNDER  ATTACHMENT.  —  When  goods  in  the 

bands  of  a  common  carrier  for  transportation,  and  while  in  transit,  are 
seized,  under  process  sued  out  against  the  owner,  and  taken  out  of  the 
carrier's  possession,  the  property  is  thus  placed  in  the  custody  of  the 
law  so  as  to  excuse  the  carrier  from  liability  for  non-delivery.  JeweU  v. 
Olsen,  745. 

2.  Duty  as  to  Goods  Attached  in  his  Custody.  — When  goods  in  tran- 

sit  are  taken  from  the  possession  of  the  carrier,  under  attachment  against 
the  owner,  it  b  the  carrier's  duty  to  immediately  notify  him  of  the  fact. 
Id. 

3.  Regulations  —  Fares  and  Tickets. — Railroad  companies  may  make 

reasonable  regulations,  not  only  aa  to  the  amount  of  fares,  but  as  to  the 
time,  place,  and  mode  of  payment.  They  may  refuse  to  carry  without 
the  previous  procurement  of  a  ticket,  or  they  may  charge  an  additional 
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or  higher  rate  of  fare  to  those  who  do  not  procnre  tickets  before  enter- 
ing the  cara^  provided  passengers  are  given  a  convenient  place  and  op* 
portnmty  to  bay  tickets.  Reese  v.  Pennsylvania  R.  R.  Co.,  818. 
4i  RsQULATioNS  —  Fases  AND  TICKETS.  —  A  regulation  requiring  passen- 
gers who  board  a  train  without  a  ticket,  after  having  had  an  oppor- 
tunity to  procure  one,  to  pay  a  small  sum  in  excess  of  the  regular  fare, 
inch  excess  to  be  refunded  at  any  regular  ticket-office  on  the  road,  upon 
presentation  of  a  check  therefor,  given  by  the  conductor,  is  valid,  and 
not  unreasonable  nor  oppressive,  nor  open  to  the  objection  that  the  ex- 
cess thus  imposed  is  a  part  of  the  fare,  and  makes  it  higher  than  the  rate 
allowed  by  law.     Id. 

5.  RBaxn.ATiONS  —  Fares    and   Tickets.  —  A   regulation    requiring    that 

a  sam  in  excess  of  the  regular  fare  shall  be  collected  from  passengers 
who  board  a  train  without  having  procured  a  ticket,  after  having  had  an 
opportunity  to  do  so,  such  excess  to  be  refunded  at  any  regular  ticket* 
office  on  the  road,  upon  presentation  of  a  check  given  therefor  by  the 
conductor,  but  excepting  from  its  operation  passengers  getting  on  trains 
at  stations  where  no  tickets  are  sold,  or  where,  on  account  of  an  excess- 
ive rush  of  business,  it  is  impossible  to  issue  the  refunding  check,  and 
providing  that  in  such  cases  the  collection  of  the  excess  shall  be  omitted, 
is  valid,  and  not  unreasonable,  oppressive,  or  partial.     Id. 

6.  Rules  and  Regulations.  —  Railroad  companies  have  the  right  to  adopt 

reasonable  rules  as  to  the  method  of  paying  fares  by  passengers,  and  to 
discriminate  between  fares  paid  in  the  cars  and  at  stations,  and  to  re- 
move from  the  cars,  in  a  proper  manner  and  at  a  proper  place,  persons 
who  refuse  to  comply  with  such  regulations.  McOowen  v.  Morgan's  etc 
R.  R.  &  S.  8.  Co.,  415. 

7.  Rules  and  Regulations.  —  A  railroad  regulation,  requiring  passengers 

who  do  not  procure  tickets  before  the  commencement  of  the  journey  to 
pay  an  extra  amount  of  fare,  and  providing  that  a  coupon  shall  be  given 
the  passenger  on  which  he  may  collect  the  extra  fare  from  any  agent  at 
a  station,  and  exempting  from  its  operation  such  passengers  as  board  the 
trains  at  stations  where  tickets  are  not  sold,  ia  reasonable  and  valid. 
Id. 

8.  Carriers  or  Passengers  must  Exercise  the  Utmost  Care  and  Pru- 

dence which  human  foresight  can  suggest  to  secure  their  safety.  This 
vigilance,  if  the  carrier  is  a  railroad  corporation,  is  to  be  exercised  by  it 
to  see  that  its  road,  and  the  appurtenances  used  in  operating  it,  are  and 
remain  in  good  condition  and  free  from  defects.  Palmer  v.  Delaware  etc 
Canal  Co.,  629. 

9.  Latent  Defect  Which  will  Relieve  a  Carrier  op  Passengers  from 

Responsibility  is  such  only  as  no  reasonable  degree  of  human  skill  and 
foresight  could  guard  against.     Id. 

10.  Negligence.  —  Railroad  Corporations  may  be  Held  Liable  for 
Injuries  Resulting  to  a  Passenger  by  the  Breaking  of  a  Spindle 
of  a  draw-bar  used  to  connect  cars  together  as  a  train,  if  the  evidence 
tends  to  show  the  existence  of  a  flaw  in  such  spindle,  which  may  have 
been  in  it  before  it  was  put  to  use  on  the  car.  When  it  was  made  to  be 
put  on  a  car,  the  duty  of  the  corporation  was  to  apply  all  known  tests 
to  ascertain  whether  it  was,  in  all  respects,  fit  for  the  purpose  it  was  in- 
tended to  serve,  and  if,  in  consequence  of  the  failure  to  do  so,  the  defect 
was  not  discovered,  and  the  accident  occurred,  the  corporation  is  liable. 
Id. 
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11.  Neqlioencx  —  QussnoN  tor  Jubt.  —  Where  an  accident  has  occurred 
from  the  breaking  of  spindle  need  to  connect  cars  in  a  train,  and  it  ap- 
pears  that  sach  spindle  had  not  been  inspected  during  the  two  years  it 
bad  been  in  use,  and  that  the  removal  and  inspection  of  it  were  not 
within  the  system  of  inspection  adopted  by  the  defendant,  it  ia  for  the 
jury  to  determine,  under  proper  instruction  from  the  court,  whether  the 
defendant  had  been  guilty  of  a  want  of  due  care.     Id. 

12.  Whilk  the  Performance  of  the  Duties  of  a  Carrier  of  Passen- 
OBRS  IS  Temporarily  Suspended  until  it  can  make  arrangements  to 
overcome  a  difficulty  occasioned  by  a  washout  of  its  road-bed,  its  pas* 
sengers  continue  entitled  to  all  of  the  rights  which  pertain  to  passengers 
on  a  train  moving  towards  the  point  of  destination  stipulated  for  in  the 
contract  of  the  carrier.     Dwindle  v.  New  York  etc.  R.  R.  Co.,  611. 

13.  DuTT  TO  Protect  Passengers.  —  Among  the  obligation's  which  a  car- 
rier assumes  is  that  of  protecting  its  passengers  against  any  injury 
from  the  negligence  or  willful  misconduct  of  its  servants,  and  of  their 
fellow-passengers  and  strangers,  so  far  as  practicable,  and  to  provide 
them  with  the  usual  accommodations  and  any  information  and  facilities 
necessary  for  the  full  performance  of  the  contract  on  the  part  of  carrier. 
]d. 

14.  Porter  of  Sleeping  or  Drawing-room  Car  is  a  Servant  of  the 
Railroad  Company,  for  whose  misconduct  it  is  answerable,  though  it 
does  not  own  such  car,  nor  hire  nor  pay  such  porter,  if  the  car  is  run  on 
its  road  under  a  contract  between  it  and  the  sleeping-car  company  which 
required  that  the  servants  employed  by  the  latter  should  be  acceptable 
to  the  railroad  company.     Id. 

15.  Persons  in  Charge  of  a  Drawing-room  or  Sleeping  Car  are  to  be  re* 
garded  and  treated,  with  respect  to  their  dealings  with  passengers,  as 
servants  of  the  railroad  company,  which  is  answerable  for  their  acts  to 
the  same  extent  as  if  they  were  directly  employed  by  it.  The  law  will 
not  permit  a  railroad  company  engaged  in  the  business  of  carrying  pas- 
sengers for  hire,  through  any  device  or  arrangement  with  a  sleeping-car 
company,  whose  cars  are  used  by  the  railroad  company,  and  constitute  a 
part  of  its  train,  to  evade  any  duty  imposed  on  it,  by  interposing  the 
defense  that  a  porter  on  a  sleeping-car  was  not  a  servant  of  the  railroad, 
but  of  the  sleeping-car  company.     Id. 

16.  Question  for  the  Jury.  —  Whether  a  porter  of  a  sleeping-car  was  not, 
at  the  time  he  committed  an  assault  on  a  passenger,  acting  as  a  servant 
of  a  railroad  company  is  a  question  for  the  jury,  when  it  appears  that 
such  porter  was  the  only  person  put  forward  or  presented  in  the  sleeping- 
car  to  perform  the  duty  and  service  the  railroad  company  owed  such 
passenger.     Id. 

17.  Fob  a  Willful  and  Malicious  Assault  by  a  Sleeping-car  Porter 
UPON  a  Passenger,  the  railroad  company  is  answerable,  because  every 
carrier  of  passengers  undertakes  absolutely  to  protect  them  against  the 
misconduct  of  its  own  servants,  engaged  in  executing  its  contract  of  car- 
riage.    Id. 

18.  A  Passenger  is  Entitled  to  All  Information  requisite  to  enable  him 
to  pursue  his  journey  with  safety  and  dispatch.  His  duty  is  to  make  all 
necessary  inquiries,  and  the  corresponding  duty  of  the  carrier  is  to  give 
the  information  sought.     Id. 

19.  A  Sleeping-car  Porter,  Who  Makes  an  Assault  on  a  Passenger 
while  the  latter  is  seeking  of  him  information  necessary  to  enable  th« 
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passenger  to  pursue  hia  journey  in  another  train  which  the  carrier  had 
provided  for  his  transportation,  may  be  regarded  as  in  the  service  of  the 
company,  and  the  passenger  may  therefore  recover  from  it  compensation 
for  injuries  suffered  from  such  assault.     Id. 

SOl  Biqht  to  Excludk  Sick  Passenger.  —  A  common  carrier  by  street-rail- 
way owes  obligations  to  and  is  bound  to  protect  both  its  sick  and  its  well 
passengers,  and  when  the  condition  of  a  sick  passenger  is  such  that  his 
oontinned  carriage  is  inconsistent  with  the  safety,  or  even  the  reasonable 
comfort,  of  his  fellow-passengers,  regard  for  the  rights  of  the  latter  will 
authorize  the  carrier  to  exclude  him  from  the  conveyance.  This  right  of 
exclusion  cannot  be  exercised  arbitrarily  or  inhumanely,  or  without  due 
care  and  provision  for  the  safety  and  well-being  of  the  ejected  passenger, 
and  for  any  abuse  of  this  right,  or  oppression  in  its  exercise,  the  carrier 
is  responsible  in  damages.     Conolly  v.  Crescent  City  R.  R.  Co.,  389. 

SI.  Strebt-bailways  —  DuTT  TO  Sick  Passenger.  — Where  a  passenger  on 
a  street-car,  who  has  been  conveyed  a  considerable  distance  without  vol- 
untary misconduct  on  his  part,  is  suddenly  stricken  with  apoplexy,  and 
thus  rendered  helpless  and  speechless,  and  subject  to  severe  fits  of  vomit- 
ing, hia  removal  from  the  car,  by  the  driver,  into  the  roadway  of  the 
street,  and  leaving  him  there,  on  an  inclement  day,  without  the  slightest 
attempt  at  that  time  or  afterward  to  have  him  taken  care  of,  is  a  gross 
violation  of  duty,  for  which  the  carrier  is  liable  in  damages,  nor  will  the 
mistaken  supposition  of  the  driver,  that  he  was  drunk  at  the  time  of  hia 
exclusion,  excuse  the  carrier's  liability.     Id. 

£2.  Duty  to  Sick  Passbmoer  —  Presumption.  —  An  expressed  desire  by  a 
passenger  by  street-railway,  after  being  stricken  with  apoplexy,  to  leave 
the  car  while  he  thought  he  was  able  to  do  so  and  to  take  care  of  himself, 
will  not  raise  the  presumption  that  he  desired  to  be  removed  into  the 
street,  and  there  left  without  care  and  attention  after  he  had  fallen  down 
in  an  utterly  helpless  condition.     Id. 

23.  Negligkncb. — A  Passenqeb's  Restinq  his  Abm  on  the  Window- 
sill  of  the  open  window  of  a  car,  with  his  elbow  slightly  projecting  out- 
side, is  not  negligence  per  se,  irrespective  of  the  fact  whether  an  injury 
to  him  occurred  to  the  exposed  part  of  the  arm,  or  not.  Moakler  v. 
WillameUe  etc.  R'y  Co.,  717. 

24.  Negligence,  when  Question  of  Fact.  —  Where  a  passenger  riding 
with  his  arm  resting  on  the  window-sill  of  an  open  window  of  a  car,  with 
his  hand  inside,  but  his  elbow  extending  a  few  inches  outside  the  win- 
dow, is  struck  by  a  stick  of  cord-wood  falling  from  a  pile  near  the  track, 
through  the  window,  upon  the  palm  of  his  hand,  or  near  it,  so  as  to 
catch  in  the  mouth  of  his  coat-sleeve,  and  jam  his  arm  backward,  break- 
ing it,  and  badly  lacerating  his  hand  and  arm,  the  facts  are  not  such  aa 
will  authorize  the  court  in  declaring  the  act  of  the  passenger  to  be  negli- 
gence per  se,  and  ordering  a  nonsuit.  The  question  of  contributory 
negligence  on  the  part  of  the  passenger  should  be  left  to  the  jury.     Id. 

25.  Duty  to  Stop  at  Station  —  Contributory  Negligence  of  Passenger 
in  Jumping  from  Moving  Train.  —  While  a  railroad  company  ia 
bound  to  atop  its  train  at  the  station  to  which  it  has  contracted  to  carry 
a  passenger,  and  to  land  him  safely  and  conveniently,  the  fact  that  the 
train  is  about  to  pass  such  station  without  stopping  does  not  justify  the 
passenger  in  jumping  from  the  moving  train,  unless  exprMtsly  or  im- 
pliedly invited  to  do  so  by  the  company;  and  the  voluntary  act  of  the 
passenger  in  so  jumping,  in  the  absence  of  auch  invitation,  and  of  im« 
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pending  danger  or  necessity,  is  snch  contributory  negligence  on  his  part 
as  will  defeat  his  right  of  recovery.     Walker  v.  Vkksburg  etc,  B.  R.  Co.^ 

417. 

See  CoNTKACxa,  6-8. 

CHATTEL   MORTGAGES. 
NoncB  Of  A  Chattel  Mortgage  cannot  be  Inferred  from  the  fact  that 
a  public  sale  was  made  thereunder,  in  a  county  other  than  that  in  which 
the  property  was  situated,  and  in  which  the  person  sought  to  be  af> 
fected  with  notice  resides.     London  v.  Youmans,  17. 

See  Auctions  and  Auotioneers;  Executions,  2;  Fixtusss. 

CHECKS. 
See  Banks  and  Banking,  7-26;  Payment,  7-9. 

C.   0.   D.   SALES. 
See  Sales,  7-10. 

CODICILS. 
See  Wills. 

COHABITATION. 
See  Marriaob  and  Divorob,  I,  2. 

COMITY. 
See  Statutes,  2. 

COMMISSIONERS. 
See  Constitutional  Law,  1-4. 

COMMON  CARRIERS. 
See  Carriers. 

COMPLAINT. 
See  Pleading,  2;  Vendor  and  Vendbb,  IZ, 

CONDITIONAL  PAYMENT. 
See  Payment,  7-9. 

CONDONATION. 
See  Marriaob  and  Divorce,  8. 

CONFIRMATION. 
See  Judicial  Sales,  2-6. 

CONFLICT  OP  JURISDICTION. 
See  Jurisdiction. 

CONFLICT  OF  LAWS. 
See  OoiTT&AOxs,  1,  2;  Exemptions,  1,  2;  Telegraph  OoicPAiinii 
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CONSIDERATION. 
See  Negotiable  Instruments,  7,  10, 11. 

CONSTITUTIONAL  LAW. 

1.  Supreme  Court  Commissioners.  —  A  statute  granting  to  the  supreme 

court  the  power  to  appoint  commissioners  thereof  whose  duty  it  shall  be, 
under  such  rules  and  regulations  as  the  court  may  adopt,  to  assist  it  in 
the  performance  of  its  duties  and  in  disposing  of  undetermined  cases  be- 
fore it,  is  not  unconstitutional,  nor  open  to  the  objection  that  under  it 
such  commissioners  are  vested  with  judicial  power.  People  v.  Hayne, 
211. 

2.  Presumption  in  Favor  of  Constitutionality  ot  Statute  is  always  in- 

dulged, and  if  the  language  employed  is  capable  of  two  or  more  con- 
structions, any  one  of  which  is  in  harmony  with  the  constitution,  it  is 
the  duty  of  the  court  to  give  it  that  construction.  One  who  attacks  the 
constitutionality  of  such  an  enactment  must  not  only  overcome  the 
strong  presumption  in  favor  of  its  validity,  but  must  also  show  that  by 
the  natural  and  necessary  import  of  the  language  used  it  is  in  conflict 
with  the  supreme  law.     Id. 

5.  Supreme  Court  Commissioners  not  Vested  wtth  Judicial  Power. — 

The  power  vested  in  a  supreme  court  commission  appointed  by  the  court 
to  examine  causes  submitted  to  the  court,  and  to  report  facts  or  conclu- 
sions  in  the  form  of  opinions  to  it  for  its  judgment,  is  not  judicial, 
within  the  meaning  of  the  constitution;  and  when  the  court  retains 
the  inherent  power  not  only  to  decide  but  to  make  all  binding  orders 
or  judgments  in  such  cases,  this  constitutes  the  only  exercise  of  judicial 
power.  Id. 
4.  Supreme  Court  Commissioners  —  Intluencb  on  Court.  —  An  objec- 
tion against  a  supreme  court  commission  appointed  by  the  court,  that 
the  reports  and  opinion  of  the  commission  in  cases  submitted  to  it  are 
likely  to  or  may  have  an  undue  influence  on  the  court  in  its  subsequent 
consideration  of  such  cases,  and  in  the  rendition  of  judgments  thereon, 
does  not  go  to  the  constitutionality  of  the  law  under  which  the  commis- 
sion is  appointed,  nor  tend  to  show  that  the  commissioners  are  usurping 
judicial  power.     Id. 

6.  The  Police  Power  of  the  State  is  the  authority,  vested  in  the  legis- 

lature by  the  constitution,  to  enact  all  such  wholesome  and  reasonable 
laws,  not  in  conflict  with  the  constitution  of  the  state  or  the  United 
States,  as  they  may  deem  conducive  to  the  public  good.  State  v.  Mowe^ 
696. 

6.  The  Police  Power  under  our  System  or  Government  slab  been 
Left  to  the  States,  and  the  only  limit  to  its  exercise  in  the  enactment 
of  laws  is,  that  they  shall  not  prove  repugnant  to  the  provisions  of  the 
state  or  national  constitution.     Id, 

See  Municipal  Corporations,  11;  Parent  and  Chiu>;  Statutes;  Taxa« 
i  TION,  1,  2. 

CONSTITUTIONS. 
See  Statutes,  3. 

CONTEMPT. 
See  Marriaqs  and  Divosciy  XL 
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contracts. 

1.  Conflict  of  Laws — If  a  Contract  is  Valid  bt  th«  Laws  of  Om 

State,  and  Invalid  bt  Thosb  of  Another,  the  parties  are  presumed  to 
incorporate  ia  the  contract,  the  law  which  would  make  it  operative. 
Carey  v.  Mackey,  500. 

2.  CoNFLicr  of  Laws.  —  If  a  husband  and  wife,  residents  of  Florida,  tempo- 

rarily residing  in  Maine,  enter  into  a  contract  in  the  latter  state,  for  their 
separation,  and  that  he  will  pay  her  a  monthly  allowance  for  her  sap- 
port,  such  contract  will  be  enforced  in  Maine,  though  not  valid  under 
the  laws  of  Florida.     Id. 

5.  Pabol    Evidence    to  Vary.  —  A    new  and    distinct  agreement  made 

subsequently  to  a  contract  under  seal,  whereby,  upotf  a  new  consid- 
eration,  the  original  contract  was  changed,  and  an  agreement  entered 
into  to  perform  additional  work,  or  the  same  work  in  a  diflferent  man* 
ner,  may  be  proved  by  parol,  without  violating  the  rule  that  extrinsio 
evidence  is  not  admissible  to  contradict  or  alter  a  written  instrument. 
The  deviation,  except  where  otherwise  expressed  or  mutually  under- 
stood, must  be  taken  in  its  proper  connection  with  the  original  contract, 
with  reference  to  and  in  modification  of  which  it  is  made,  and  the  spe- 
cial contract  will  be  pursued  as  far  as  it  can  be  traced  in  the  intention 
of  the  parties.  McCauley  v.  Keller,  758. 
,4.  Subcontract  Governed  by  Terms  of  Original  Contract.  —  Where 
a  written  contract  calling  for  a  certain  class  of  work  provides  that 
all  work  is  to  be  done  as  directed  by  the  engineer  in  charge,  and  is 
to  be  paid  for  as  estimated  by  him,  and  such  contract  is  subsequently 
changed  by  a  subcontract  resting  in  parol,  calling  for  a  better  class  of 
work,  the  estimate  of  the  engineer,  made  fairly  and  without  fraud,  aa 
to  the  value  of  the  work  performed  under  the  subcontract,  is  final  and 
conclusive  on  the  parties,  and  not  open  to  the  opinion  of  those  who  cas- 
ually observed  the  work.     Id. 

6.  Contract  to  Deal  in  Futures  is  Gaming  Contract,  and  Void  by  express 

statute,  which  makes  it  a  crime,  and  punishes  it  as  such.  Snoddy  v. 
Bank^  918. 

6.  Contracts  to  Stifle  Competition  in  Trade  Void  as  against  Public 

Policy.  — All  contracts  which  have  a  palpable  tendency  to  stifle  compe- 
tition and  create  monopolies,  either  in  the  market  value  of  commodities, 
or  in  the  carriage  or  transportation  thereof,  are  contrary  to  public  policy, 
and  are  therefore  incapable  of  conferring  upon  the  parties  thereto  any 
rights  which  courts  can  recognize  or  enforce.  Texas  etc  R'y  Co.  v. 
.Southern  etc  B'y  Co.,  445. 

7.  Railroad  Fool  Tending  to  Stifle  Competition  Illegal.  —  A  railroad 

pool,  or  agreement  and  arrangement  between  two  competing  railroads 
between  given  points  to  divide  equally  between  them  their  earnings 
from  competitive  tariff  between  such  points,  is  illegal  as  against  public 
policy,  and  does  not  therefore  confer  upon  the  parties  to  it  any  rights 
which  courts  can  recognize  or  enforce.  Id. 
&  Contracts  to  Stifle  Competition.  — In  refusing  to  enforce  contracts 
which  have  a  palpable  tendency  to  stifle  competition,  or  to  create  or  fos- 
ter a  monopoly,  courts  will  not  decree  the  nullity  of  the  contract  sued 
<m,  but  simply  abstain  from  dealing  with  it,  or  from  discussing  any  of 
its  effects  as  between  the  parties;  hence  aid  will  not  be  given  to  secure 
an  otherwise  fair  division  of  the  results  of  the  illegal  contract  between 
the  parties.     Id. 
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9.  Whether  for  Sale  or  Manufactube.  —  A  contract  to  mannfactnre  cer- 

tain engravings  and  lithographs  for  theatrical  purposes,  to  be  taken  and 
paid  for  during  the  succeedinjr  theatrical  season,  is  not  a  contract  of  sale, 
but  one  for  the  manufacture  of  goods  merely;  and  the  engravings  and 
lithographs,  when  manufactured,  become  the  property  of  the  person  who 
contracted  for  them,  and  if  they  are  burned  before  delivery  to  him,  he 
mast  bear  the  loss,  and  cannot  snccessf  uUy  resist  an  action  to  recover  the 
contract  price  of  the  work.     Central  Lithographing  etc  Co.  v.  Moore,  186. 

10.  Remedy  fob  not  Accsftiko  Goods  Manufaotubed.  —  One  who  employs 
another  to  manufacture  goods  or  to  construct  machinery,  but  who  fails 
or  refuses  to  call  for  or  accept  such  goods  or  machinery,  when  completed 
and  set  aside  for  him,  is  liable  to  an  action  for  not  accepting  as  be  agreed 
to  da     la. 

11.  Injunction  against  Breach  of  by  Acrobats.  —  Where  services  con- 
tracted for  are  unique  and  extraordinary,  involving  such  special  merit 
or  qualifications  as  to  make  them  distinctly  personal  and  peculiar,  so 
that  in  case  of  default  the  same  or  like  services  could  not  be  easily  pro- 
cured nor  compensated  in  damages,  an  injunction  will  issue  to  prevent 
a  breach  of  the  contract,  although  it  contains  no  negative  stipulation. 
But  if  such  services  are  ordinary  and  without  special  merit,  and  such  aa 
can  be  readily  supplied  or  obtained  without  difficulty  or  expense,  the 
court  will  not  interfere  by  injunction  to  prevent  a  breach  of  the  con- 
tract. Injunction  will  not  issue  to  prevent  acrobats  from  violating  their 
contract  with  a  theatrical  manager,  by  performing  at  a  rival  theater,  if 
their  performances  are  not  unique  or  unusual  in  character,  but  are  those 
of  ordinary  acrobats  or  tumblers.     Cart  v.  Lassard,  726. 

12.  Equity  —  Reformation  of  Contracts.  —  A  Written  Executory  C!on- 

TRACT   for  the   SALB  OF  LaNDS   CANNOT   BE  REFORMED   BY  EnLARGINO 

It  through  the  aid  of  parol  evidence,  so  as  to  include  lands  not  embraced 
within  its  descriptive  words.  Davis  v.  Ely,  667. 
18.  Pleading  Fbksumption  in  Aid  of  Complaint.  — It  will  not  be  presumed 
in  aid  of  a  complaint  assailed  by  demurrer  that  defendant  was  guilty  of 
a  breach  of  contract,  for  that  must  be  affirmatively  alleged  by  plaintiff 
aa  one  of  the  elements  of  bis  cause  of  action.  Lime  CUy  etc  Ata'n  v. 
WoffTter,  342. 

Bee  Mastbb  and  Servant,  21-25;  Telegraph  CoMPANisa. 

CONTRACTS  OF  SALE. 
See  Sales. 

OONTRACTS  FOR  SALE  OF  REALTY. 
See  Vendor  and  Vendbb. 

CONTRIBUTION. 

See  SCRETYSHIP,  3. 

I 

CONTRIBUTORY  NE6LIOEN01L 
See  Neoligbm(». 

CONVERSION. 
See  Auctions  and  Auctionkkbh 
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CORPORATIONS. 

1.  Powers  Expressed  and  Implied.  —  Corporations  can  only  exercise  such 

powers  as  may  be  conferred  either  in  express  terms  or  by  necessary  im- 
plication, and  sueh  implied  powers  as  are  presumed  to  exist  to  enable  them 
to  ceirry  out  the  express  powers  granted,  and  to  accomplish  the  purposes 
of  their  creation.     People  v.  Chicago  Gas  Trust  Company,  319. 

2.  An  Incidental  Power  is  One  that  is  directly  and  immediately  appro- 

priate to  the  execution  of  the  specific  power  granted,  and  not  one  that 
has  a  slight  or  remote  relation  to  it.     Id. 

3.  Power  to  Acquire  Stock  in  Another.  —  Where  a  charter  in  express 

terms  confers  upon  a  corporation  power  to  maintain  works  for  the  man- 
ufacture and  sale  of  gas,  it  is  not  a  necessary  implication  therefrom  that 
the  power  to  purchase  stock  in  other  gas  companies  should  also  exist, 
nor  does  it  exist  without  legislative  authority,  although  such  corporation 
might  take  the  stock  of  another  corporation  in  payment  or  security  for  a 
debt.     Id. 

4.  Powers  under  General  Law. — The  charter  of  a  corporation  formed 

under  a  general  law  aonferring  upon  it  only  the  ordinary  corporate  pow- 
ers does  not  consist  of  the  articles  of  incorporation  alone,  but  of  such 
articles  taken  in  connection  with  the  law  under  which  the  organization 
takes  place.  The  provisions  of  the  law  enter  into  and  form  part  of  thd 
charter.  Id. 
6.  Acquisition  op  Stock  in  Another  Corporation  —  Power  under  Gen- 
eral Law.  — The  power  of  a  corporation  to  purchase  and  hold  stock  in 
other  companies  must  be  the  subject  of  legislative  grant,  if  not  in  all  cases^ 
at  least  in  those  where  it  cannot  be  implied  from  the  powers  expressly 
granted,  and  in  such  cases  the  corporation  cannot  clothe  itself  with  such 
power  by  merely  naming  it  in  its  artioies  of  incorporation,  as  the  official 
act  of  issuing  the  license  and  certificate  of  organization  is  to  a  large  exf 
tent  merely  ministerial.     Id. 

6.  Power  under  General  Law,  —  Where  a  corporation  is  formed  under 

the  general  law,  such  law,  and  not  its  articles  of  incorporation,  must  de- 
termine what  powers  can  be  exercised  as  incidents  to  its  business;  and 
when  such  law  expressly  restricts  the  powers  of  the  corporation  to  such 
as  are  necessary  and  requisite  to  carry  into  effect  the  object  for  which  it 
was  formed,  a  corporation  organized  for  the  purpose  of  engaging  in  th& 
business  of  making  and  selling  gas  cannot  purchase  stock  in  other  gas 
companies,  as  that  is  not  necessary  to  carry  such  purpose  into  effect,  and 
not  only  is  not  expressly  granted  by  such  act,  bat  is  impliedly  prohibited 
thereby.     Id. 

7.  Powers  under  General  Law.  —  Powers  obtained  by  corporations  under 

general  laws  are  necessarily  restricted  to  those  mentioned  in  the  act.. 
The  charter  is  void  as  to  all  powers  and  privileges  granted  beyond  th* 
provisions  of  the  statute,  and  if  unauthorieed  provisions  are  added  to  thd 
articles  of  incorporation,  all  such  provisions,  and  the  acts  done  pursuant 
thereto,  are  void,  and  such  articles  must  be  construed  strictly  as  against 
the  grantee,  and  in  favor  of  the  government  or  general  public.     Id. 

8.  Power  to  Purchase  or  Hold  Stock  in  Another  Corporation.  —  A 

corporation  formed  for  the  purpose  of  erecting  or  operating  gas-works 
and  manufacturing  and  selling  gas  has  no  power  to  purchase  and  hold  or 
sell  shares  of  stock  in  other  gas  companies  as  an  incident  to  such  purpose 
of  its  formation,  even  though  such  power  is  specified  in  its  articles  of  in- 
corporation. Id. 
Jui.  ST.  Rep.,  Vou  XVII.  — 61 
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9.  Plea  o»  Corporate  Power,  when 'Insufficient. — A  plea  by  a  ooiv 

poration  of  its  power  under  its  charter  to  buy  and  hold  the  stock  of  an- 
other corporation  is  insufficient,  and  subject  to  demurrer,  when  it  only 
alleges  generally  that  the  power  in  question  was  among  those  granted  by 
the  charter;  the  plea  must  set  forth  particularly  and  in  detail  the  facta 
showing  how  such  corporate  power  was  conferred  upon  or  acquired  by 
the  corporation.     Id. 

10.  Power  to  Purchase  and  Hold  the  capital  stock  of  another  corporation 
conferred  upon  one  corporation  would  include  power  to  acquire  all  the 
stock  of  such  other  corporation.     Id. 

11.  Corporation  Creating  Monopoly  Illegal.  —  A  corporation  organized 
with  the  object  of  purchasing  and  holding  all  the  shares  of  the  capital 
stock  of  any  gas  company  within  the  state  of  Illinois  is  not  organized  for 
a  lawful  purpose,  within  the  meaning  of  her  incorporation  laws,  and  all 
acts  done  by  it  toward  the  accomplishment  of  such  object  are  illegal 
and  void.     Id, 

12.  Unlawful  Purpose  and  Acts. — The  word  "unlawful,"  as  applied  to 
corporations  within  the  meaning  of  a  general  incorporation  law,  is  not 
used  exclusively  in  the  sense  of  malum  in  se  or  malum  prohibitum.  It  is 
also  used  to  designate  powers  which  corporations  are  not  authorized  to 
exercise,  or  contracts  which  they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do;  or  in  other  words,  such  acts,  powers, 
and  contracts  as  are  uUra  vires.     Id. 

13.  Cannot  Create  Monopoly.  — The  business  of  making  and  distributing 
illuminating  gas  for  the  use  of  a  city  is  a  business  of  a  public  character, 
and  corporations  engaged  in  such  business  owe  a  duty  to  the  public;  any 
unreasonable  restraint  upon  the  performance  of  such  duty  is  prejudicial 
to  the  public  interest,  in  contravention  of  public  policy,  and  void.     Id. 

14.  Monopoly  Void  as  against  Public  Policy.  —  Whatever  tends  to 
create  a  monopoly,  and  to  prevent  competition  between  those  engaged 
in  a  public  employment,  or  business  impressed  with  a  public  character, 
is  opposed  to  public  policy,  and  therefore  unlawful.     Id. 

16.  Public  Policy  —  Courts  must  Refuse  to  Sustain  that  which  is 
against  the  public  policy  of  the  state,  when  such  public  policy  is  mani- 
fested by  the  legislative  or  fundamental  law  of  the  state.     Id. 

16.  Corporation  Creating  Monopoly  Illegal.  —  When  a  corporation  is 
organized  under  a  general  statute,  a  provision  in  the  declaration  of  its 
corporate  purposes  the  necessary  effect  of  which  is  to  create  a  monopoly 
is  void  as  against  public  policy.     Id. 

17.  Subscribers  to  Stock  of  Proposed  Corporation  Become  Share- hold* 
ERS  WHttN.  — The  moment  the  conditions  required  by  law  as  preliminary 
to  the  granting  of  a  charter  to  a  corporation  are  complied  with,  the  sub- 
scribers to  its  stock  become  share-holders,  entitled,  as  such,  to  a  voice  in 
all  subsequent  proceedings,  and  at  the  same  time  their  liability  to  pay 
the  amount  of  their  shares  becomes  fixed  and  absolute.  Cartwriy/U  v. 
Dickinson,  910. 

18.  Issuance  of  Stock  Certificate  is  not  Necessary  to  Make  One  Share- 
holder in  a  corporation.  Such  certificates  are  mere  evidences  of  the 
ownership  of  shares.     Id. 

19.  Corporation  has  No  Power  to  Forfeit,  Cancel,  or  Annul  Shares  of 
its  stock  once  lawfully  issued,  unless  its  charter  authorizes  a  forfeiture 
of  shares  for  non-payment  of  calls.  One  subscriber  can  be  released  from 
liability  only  by  the  consent  of  all.     Id. 
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20.  Unaxtthorizw)  Rsleasb  ov  Share-holdes  not  Aided  bt  Obtainino 
New  Subscribkrs  in  his  Place.  — The  unauthorized  release  by  a  corpo« 
ration  of  one  of  its  share-holders  from  the  payment  of  his  subscription  ia 
not  made  valid  by  procuring  additional  subscriptions  to  take  the  place 
of  that  released,  whether  the  new  subscriptions  be  void  or  valid.     Id. 

21.  Corporation  cannot  Reduce  its  Authorized  Oaph^al  by  Purchasing 
ITS  Own  Shares  for  cancellation.    Id. 

22.  Subscriptions  in  Excess  of  Authorized  Capital  of  Corporation 
Void.  —  Subscriptions  for  new  shares  in  the  stock  of  a  corporation,  after 
its  fall  authorized  capital  stock  has  been  taken  and  subscribed,  are  null 
and  void.     Id, 

23.  Violation  of  Charter  of  Corporation  No  Defense  to  Action  fob 
Subscription.  —  The  fact  that  a  corporation  has  violated  its  charter  ia 
no  defense  to  an  action  for  calls  due  from  a  share-holder  upon  his  shares. 
His  remedy  is  against  the  corporation  to  restrain  such  illegal  action.     Jd. 

iA.  Share-holder  of  Corporation  not  Released  from  his  Subscription 
BY  Reason  of  his  Own  Mistake.  —  A  share-holder  is  not  released  from 
liability  for  his  subscription,  where,  through  his  mistake  of  law  or  fact, 
he  supposed  his  contract  of  subscription  had  been  properly  canceled,  and 
therefore  ceased  to  act  as  a  share-holder  in  the  corporation,  although  the 
corporation  afterwards  became  insolvent  under  management  in  which  he 
did  not  participate.     Id. 

25.  Officer  of  Corporation  is  Agent  of  Share-holder  when.  —  An  ofificer 
of  a  corporation  who  undertakes  for  a  share-holder  to  obtain  a  release  or 
cancellation  of  his  subscription  becomes  the  agent  of  the  share-holder  in 
the  matter,  and  the  share-holder,  and  not  the  corporation,  is  responsible 
for  his  acts  as  such  agent.     Id. 

28.  Assignee  of  Insolvent  Corporation,  Rights  of,  under  General  As- 
signment. —  An  assignee  for  the  benefit  of  creditors  of  an  insolvent  cor- 
poration has  the  right,  and  it  is  his  duty,  to  collect  unpaid  subscriptions 
due  from  delinquent  share-holders,  and  apply  the  proceeds  to  the  pay- 
ment of  the  creditors,  or  pay  them  over  to  the  assignors,  in  case  there  is 
a  surplus.  And  he  has  the  right  to  maintain  suits  necessary  tor  the  ac- 
complishment of  those  objects.     Id. 

27.  Promoters  of  a  Corporation  Who  on  its  Formation  become  officers 
thereof  must  be  treated  as  its  agents  and  trustees,  and  held  accountable 
to  it  for  any  profits  which  they  realize  upon  property  bought  for  and 
sold  to  the  corporation.     Pittsburg  Mining  Co.  v.  Spooner,  149. 

28.  If  Promoters  of  a  Corporation  have  Obtained  an  Option  for  the  pur- 
chase of  property  at  a  certain  price,  and  have  proceeded  to  form  a  cor- 
poration, representing  to  persons  whom  they  induced  to  subscribe  for  its 
stock  that  such  option  would  cost  a  larger  price  than  they  have  agreed 
to  pay,  and  if,  after  procuring  such  subscription,  they  purchase  the  prop- 
erty at  the  smaller  price  and  charge  the  corporation  the  higher,  it  may 
ERistain  an  action  against  them,  and  recover  the  difference  between  the 
two  prices.     Id. 

29.  Corporation  may  Maintain  an  Action  against  its  Promoters  to  re- 
cover profits  realized  by  them  from  the  sale  of  property  to  the  corpora- 
ation  at  a  sum  which  they  represented  to  be  the  cost  price,  but  which 
was  in  fact  in  excess  of  such  price.     Id. 

80.  Agents  Receiving  Moneys  upon  Illegal  Sale  of  Stock  of  a  Corpora- 
tion cannot  Set  up  the  Illegality  of  the  transaction  as  a  defense  to 
an  action  by  the  corporation  to  compel  them  to  account  therefor.     Id. 
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81.  Estoppel  to  Contest  Validity  of  Formation  ot.  —  Persons  Who 
HAVE  BERN  INSTRUMENTAL  in  the  formation  of  a  corporation  and  in 
issuing  alleged  illegal  stock,  and  who  have  contracted  with  the  corpora* 
tion  with  full  knowledge  of  all  its  transactions,  are  not  in  a  position  to 
contest  the  regularity  of  its  formation.     Id. 

S8.  Directors  are  Bound  to  Manage  the  Affairs  of  a  Corporation 
WITH  THE  Same  Degree  of  Care  and  prudence  which  is  generally  exer- 
cised by  business  men  in  their  own  affairs.  They  must  be  diligent  and 
careful  in  performing  the  duties  they  have  undertaken,  and  they  cannot 
excuse  any  imprudence  on  the  ground  of  their  ignorance  or  inexperience, 
or  the  honesty  of  their  intentions;  and  if  they  commit  an  error  of  judg- 
ment through  mere  recklessness  or  want  of  ordinary  prudence  and  skill, 
the  corporation  may  hold  them  responsible  for  the  consequences.  Mar^ 
shall  V.  Faitnera'  etc.  Bank,  84. 

83.  Directors  of  a  Corporation  Who  Voted  for  a  Resolution  to  Pay  an 
Officer  a  Salary  to  Which  He  was  not  Entitled,  but  who  did  not 
participate  in  a  subsequent  resoluton  that  such  salary  should  be  paid  by 
the  issuing  of  negotiable  notes  of  the  corporation,  are  not  answerable  for 
damages  to  l^e  corporation  resulting  from  the  issuing  and  negotiation  of 
such  notes.     Metropolitan  E.  R'y  Co.,  v.  Kneeland,  619. 

34.  One  Who  Receives  from  an  Officer  of  a  Corporation  its  Notes  or 
Securities  in  Payment  of  or  as  a^Security  for  the  Personal  Debt  of 
Such  Officer  does  so  at  his  peril.  Prima  facte,  the  act  is  unlawful, 
and  unless  authorized,  the  purchaser  will  be  deemed  to  have  taken  with 
notice  of  the  rights  of  the  corporation.  Wilson  v.  Metropolitan  Elevated 
R'y  Co.,  625. 

86.  When  a  Note  of  a  Corporation  is  Made  Payable  to  Itself,  and  is  Of- 
fered FOR  Discount  by  its  President,  any  intended  purchaser  is  thereby 
subjected  to  the  burden  of  inquiry  whether  the  issuance  of  the  note  was 
authorized,  but  if  an  inquiry,  if  made,  would  have  resulted  only  in  ascer- 
taining that  such  issuance  was  authorized  by  a  resolution  of  the  board  of 
directors  in  due  form,  the  purchaser  must  be  regarded  as  a  bona  fide 
holder  for  value,  though  he  made  no  inquiry,  and  the  resolution  was 
one  which  the  directors  unlawfully  adopted  to  provide  means  for-  the 
payment  of  the  salary  of  the  president,  to  which  he  was  not  entitled. 
Id. 

36.  Action  may  be  Maintained  against  the  Directors  of  a  Corporation 
FOR  Fraudulently  Issuing  and  Negotiating  Promissory  Notes  in  its 
name,  which  have  reached  the  hands  of  homa  fide  purchasers  for  value, 
and  have  thereby  become  legal  obligations  against  the  corporation,  though 
payment  thereof  has  not  been  made.  Metropolitan  Elevated  B'y  Co.  v. 
Kneeland,  619. 

37.  Proof  of  Fraudulent  Sale  by.—  Where  the  good  faith  of  a  sale  by  a 
corporation  to  one  of  its  directors  is  attacked,  evidence  of  the  insolvency 
of  the  corporation  at  the  time  that  the  sale  was  made  is  admissible. 
Beach  V.  Miller,  291. 

88.  Solvbnt  Corporation  —  Director  may  Contract  with. —  A  director  of 
a  solvent  corporation  may,  with  the  knowledge  of  the  stockholders,  deal 
with  the  corporation,  loan  it  money,  take  security,  or  buy  property  of  it 
Bi  like  manner  as  a  stranger.     Id. 

89.  Insolvent  Corporations  —  Directors  cannot  Contract  with. — The 
assets  of  an  insolvent  corporation  are  regarded  as  a  trust  fund  for  the 
payment  of    all   its   creditors;   the   directors    occupy  the    position  of 
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tmstees  of  arach  fund,  and  may  be  prohibited  from  pnrchasing  the  tmat 
property,  and  thus  securing  a  preference  over  other  creditors.     Id. 

40.  Insolvent  Cokporations  —  Rights  of  Ckeditobs. — The  directors  of  an 
insolvent  corporation  are  trustees  of  its  assets  for  its  creditors,  and  can- 
not give  the  funds  away,  or  sell  them  at  a  sacrifice  in  the  interest  of 
others,  even  with  the  consent  of  the  stockholders;  and  if  themselvM 
creditors,  they  cannot  receive  any  advantage  or  preference  in  the  payw 
ment  of  their  claims  at  the  expense  of  the  other  creditors.     Id, 

41.  Insolvent  Corporation  —  Purchase  by  Director — Rights  of  Credi* 
TORS. —  A  director  of  an  insolvent  corporation  cannot  lawfully  purchase  ita 
property  in  satisfaction  of  his  own  debt,  to  the  exclusion  of  other  credi- 
tors,  with  whom  he  is  only  entitled  to  share  equally,  but  he  takes  the 
property  charged  with  the  trust  in  favor  of  the  other  creditors,  which 
may  be  enforced  in  equity,  but  it  is  not  subject  to  the  execution  of  an- 
other  judgment  creditor.     Id. 

42.  Sale  to  Director  —  Ratification.  —  A  sale  of  corporate  property,  made 
by  a  corporation  to  a  director,  in  payment  of  its  notes  held  by  him, 
though  irregular  because  made  without  an  order  from  the  board  of  direc- 
tors, is  subject  to  ratification,  and  the  fact  that  the  corporation  took  up 
the  notes  canceled  and  retained  them  in  its  possession  will  be  regarded 
as  a  ratification  of  the  sale.     Id. 

43.  Deed  by,  as  Attorney  in  Fact. — A  corporation  may  execute  a  valid 
deed  of  conveyance  of  real  property  as  the  attorney  in  fact  of  another, 
in  the  absence  of  statutory  or  charter  provisions  to  the  contrary. 
Killingsioorth  v.  Portland  Tr.  Co.,  73". 

44.  Power  of,  to  Convey  by  Deed  as  Agent.  —  A  corporation  has  a  right 
to  conduct  its  legitimate  business  by  all  means  necessary  to  effect  ita 
object,  and,  within  its  prescribed  range,  can  do  whatever  a  natural  per- 
son could  do.  In  the  absence  of  charter  or  statutory  provision  forbid- 
ding, it  may  act  as  the  agent,  either  for  an  individual,  partnership,  or 
another  corporation,  by  power  of  attorney,  to  sell  and  convey  real  prop- 
erty, and  performance  of  its  engagements  through  its  agents  does  not  in* 
volve  a  delegation  of  powers.     Id. 

See  Banks  and  Banking;  Negotiable  Instbitments,  2. 

COSTS. 

1.  An  Unsuccessful  Interposition  of  a  Petition  for  Homestead  Ex- 

emption in  an  ordinary  action  does  not  prevent  the  plaintiff  from  recov- 
ering his  costs.     Ex  parte  Karisk,  865. 

2.  Costs  are  Merely  Incidental  to  an  Action  based  upon  a  sufficient 

cause,  and  if  the  cause  of  action  is  removed  or  discharged  by  payment, 
the  action  cannot  be  further  prosecuted  merely  to  recover  the  costa 
thereof.     Tioo  Rivera  Mfg.  Co.  v.  Beyer,  131. 

3.  The  Right  to  Costs  is  Extinguished  by  Acceptance  of  Payment 

OF  the  Debt,  either  before  or  after  the  commencement  of  the  action, 
and  thereafter  the  court  has  no  power  to  render  judgment  for  costs.  If 
there  is  no  judgment  on  the  cause  of  action  there  can  be  no  further  costs. 
Id. 

4.  Void  Judgment  for  Costs.  —  Where  there  is  no  power  in  a  ooort  tm 

impose  payment  of  costs,  a  judgment  therefor  is  void.    Id. 

CO-SURETY. 
See  Suretyship. 
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CO-TENANCY, 
See  FARTiTioir. 

COUNTERCLAIM. 
See  Husband  and  Witi,  12. 

COVENANTS. 
See  Landlord  and  Tenant,  1. 

CREDITOR'S   BILLS. 

1.  LiKN  or  Creditob's  Bill.  —  The  filing  of  a  creditor's  bill  and  the  service 
of  process  thereon  create  a  lien  on  the  equitable  assets  of  tlie  judgment 
debtor,  without  the  issuance  of  an  injunction  or  the  appointment  of  • 
receiver,  and  no  voluntary  assignment  by  the  debtor,  nor  intervening 
claims  of  other  creditors,  can  impair  the  lien  thos  created.  King  y. 
Ooodwin,  277. 

S.  Lien  of  Creditor's  Bill.  —  The  lien  upon  equitable  assets  acquired  by  a 
creditor's  bill  is  not  extinguished  by  the  death  of  the  debtor  before  the 
appointment  of  a  receiver,  but  survives  against  such  assets  in  the  handa 
of  the  administrator.     Id. 

%.  Lien  of  Creditor's  Bill  Superior  to  Widow's  Award.  —  The  widow'i 
claim  to  her  award  is  against  the  estate  of  her  deceased  husband;  and  if 
there  is  no  estate,  she  has  nothing  to  rely  upon  for  the  payment  of  the 
award.  If  the  estate  is  encumbered  by  a  valid  lien,  created  by  a  credi- 
tor's bill,  the  award  does  not  set  aside  the  lien,  and  she  has  only  a  claim 
on  so  much  as  may  be  left  after  satisfying  the  lien.     Id. 

4.  Parties.  —  Question  of  necessity  of  the  receiver  being  a  party  to  a  orodi* 

tor's  bill  should  be  raised  by  demurrer.    Id, 

CRIMINAL  CONVERSATION. 
See  Husband  and  Wife,  14. 

CRIMINAL  LAW. 
L  Indictment  —  Joinder  of  Counts  in.  —  Where  an  indictment  containing 
two  counts  for  the  same  act,  one  charging  robbery,  and  the  other  larceny 
as  bailee,  against  the  defendant,  is  certified  to  the  proper  court  for  the 
trial  of  the  higher  offense,  the  defendant  may  be  there  tried  and  con- 
victed of  the  larceny  as  bailee,  although  acquitted  upon  the  count  char- 
ging robbery.     CommonweaUh  v.  Shutte,  773. 

5.  Under  Indictment  charging  a  particular  crime,  the  defendant  may  bo 

convicted  of  a  lesser  offense  included  within  it.     Id. 

S.  Court  is  not  Prohibited  from  Instructing  Jury,  in  Advisory  Form, 
A3  to  Law  in  a  criminal  case  by  a  constitutional  provision  that  "in  the 
trial  of  all  criminal  cases  the  jury  shall  be  the  judges  of  law  as  well  as 
of  fact, "  when  the  jury  unanimously  request  such  instruction.  Beard  v. 
Staie,  536. 

4.  Jury  —  Intoxication.  —  Verdict  and  Sentence  will  bb  Set  Aside, 
where  it  appears  that  members  of  the  jury,  during  their  deliberations, 
were  allowed  to  indulge  in  an  excessive  use  of  intoxicating  liquors,  and 
the  consumption  of  a  pint  and  a  half  of  whisky  by  two  members  of  the 
jury  between  the  hours  of  midnight  and  the  ^following  eleven  o'clock. 
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rendering  them  sick  at  the  time  that  the  verdict  was  reached,  in  snch 
excessive  use  of  such  liquor  as  will  avoid  the  verdict.  State  v.  Broussardp 
396. 
6.  EviDBNCB  —  Privileged  CoMMUNicATioNa  between  Husband  and 
Wipe. —  When  a  defendant  in  a  criminal  case  has  ofifered  himself  as  a  wit- 
ness in  his  own  behalf,  but  has  not  testified  in  chief  to  any  communi- 
cations between  his  wife  and  himself,  he  cannot,  without  his  consent,  be 
cross-examined  as  to  any  such  communications,  although,  since  the  time 
they  are  claimed  to  have  been  made,  the  husband  and  wife  have  beea 
divorced.     People  v.  Mullings,  223. 

6.  Objections  to  Class  of  Incompetent  Testimony  need  not  be  Repeated. 

— Where  objection  has  been  clearly  and  pointedly  made  and  overruled 
several  times  to  a  certain  line  or  class  of  testimony  as  privileged  com- 
munications between  husband  and  wife,  and  therefore  inadmissible,  the 
objection  need  not  be  repeated  to  every  question  of  the  kind  asked,  es- 
pecially when  a  motion  to  strike  out  all  such  evidence  is  made  and  over- 
ruled at  the  close  of  the  examination  of  the  witness.     Id. 

7.  Conditional  Pardon.  —  A  pardon  granted  a  party  sentenced    to  two 

years'  imprisonment,  after  he  has  served  part  of  his  term,  on  "  condition 
that  he  shall  leave  the  state  within  forty-eight  hours,  never  to  return," 
is  not  illegal,  and  upon  his  return  six  years  after  having  accepted  the 
benefit  of  the  pardon,  he  may  be  recommitted  to  prison,  to  serve  the  re- 
mainder of  the  unexpired  term.     State  v.  Barnes,  832. 

8.  Forcible  Entry.  —  To  constitute  offense  of  forcible  entry  or  forcible  tres- 

pass, there  must  be  either  actual  violence  used,  or  such  demonstration 
of  force  as  is  calculated  to  intimidate  or  alarm,  or  as  involves  or  tends  to 
a  breach  of  the  peace.  Hence  the  offense  is  not  established  by  proof  that 
the  defendant  went  to  a  house  occupied  by  the  plaintiff,  said  it  was  his,  that 
he  intended  to  take  possession  of  it,  and,  though  forbidden  by  plaintiff 
to  enter,  entered  such  house,  whereupon  the  plaintiff,  to  avoid  a  difficulty, 
went  away,  leaving  the  defendant  in  possession.     State  v.  Mills,  706. 

9.  Disorderly  House,  What  is.  —  A  bar-room  and  dance-hall,  with  music^ 

kept  for  the  purpose  and  with  the  intent  of  bringing  together  and  enter- 
taining prostitutes,  and  men  desirous  of  their  company,  and  where  such 
persons  habitually  assemble  to  drink  and  dance  together,  is  a  disorderly 
house,  although  it  is  quietly  kept,  and  no  conspicuous  improprieties  are 
permitted  inside.     Beard  v.  State,  536. 

10.  Bawdy-house,  Keepino  of.  —  An  indictment  against  a  woman  for  the 
keeping  of  a  bawdy-house  is  not  sustained  by  proof  that  both  she  and 
her  daughters,  who  resided  with  her,  were  lewd  women,  and  she  and 
they,  with  her  knowledge,  frequently  had  sexual  intercourse,  in  and 
about  her  house,  with  men  other  than  their  husbands.  State  v.  CaHey^ 
704. 

11.  Bawdy-house.  —  The  living  together  of  lewd  women,  doing  acts  ol 
prostitution  in  their  house,  or  in  the  house  of  one  of  them,  does  not  con- 
stitute the  offense  of  keeping  a  bawdy-house.     Id. 

12.  Disorderly  House.  —  The  crime  of  keeping  a  disorderly  house  is  not  es- 
tablished against  a  woman  by  proof  that  she  and  her  daughters,  who 
resided  with  her,  committed  frequent  acts  of  prostitution,  which  acta 
were  not  committed  in  so  public  a  manner  as  to  disturb  the  neighbor? 
hood  or  passers-by.     Id. 

13.  Evidence  Admissible  under  Indictment  for  Maintaining  Disordeblt 
House.  —  Under  an  indictment  for  keeping  a  disorderly  house,  and  per> 
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mitting  lewd  persons  to  frequent  it,  it  is  competent  to  prove,  by  wit« 
nesses,  the  reputation  for  lewdness  of  the  women  who  frequented  th« 
house,  that  they  frequented  the  house  in  company  with  men,  and  also 
specific  acta  of  lewdness  committed  by  some  of  the  women  elsewhere. 
Beard  v.  State,  536. 

14.  Murder  —  Cross-examination  op  •Accused.  —  Where  a  defendant 
charged  with  murder  becomes  a  witness  in  his  own  behalf,  and  denies 
the  killing,  a  wide  range  of  cross-examination  may  be  allowed,  because 
of  the  general  nature  of  defendant's  statement.     People  v.  MuUinga,  223. 

15.  New  Trial  —  Prejudicial  Error  in  Allowing  Incompetent  Ques* 
TiONS  TO  BE  Put. —  Conviction  must  be  set  aside,  and  a  new  trial  granted, 
where  in  a  murder  case  incompetent  questions  are  asked  defendant, 
which  assume  the  existence  of  damaging  facts,  and  are  put  Avith  such 
persistency  and  show  of  proof  as  to  make  it  evident  that  the  questions, 
and  not  the  answers,  were  what  was  considered  important,  and  thus  im- 
press upon  the  minds  of  the  jury  the  probability  of  the  existence  of  the 
assumed  facts  upon  which  the  questions  were  based,  although  the  prisoner 
denies  their  existence,  and  there  is  no'other  proof.     Id. 

See  Bail,  1-3;  Habeas  Corpus,  1,  2;  Negotiable  Instbumknts,  7;  Stat* 

UTES,  5. 

CROPS. 
See  Mortgages,  15;  Vendor  and  Vendee,  1,  2. 

CRUELTY. 
See  Marriaqb  and  Divorce,  4,  7,  8. 

CURTESY. 
What  Conveyance  Excludes.  —  Husband  can  have  no  estate  as  tenant  by 
curtesy,  when  the  conveyance  by  which  title  is  vested  in  his  wife  de- 
clares that  she  is  "to  have  and  to  hold  the  said  granted  premises,  with 
ftll  the  privileges  and  appurtenances  to  the  same  belonging,  to  her,  to 
her  sole  support  and  use,  free  from  the  interference  and  control  of  her 
said  hnsband,  or  any  husband,  and  her  heirs  and  assigns,  to  her  and  their 
only  proper  use  and  benefit  forever."    Haight  v.  Hall,  122. 

DAMAGES. 

1.  Jury  is  Confined  to  Pecuniary  Damages  Sustained  by  Parent,  in 

estimating  the  damages,  in  an  action  brought  by  him  to  recover  for  the 
death  of  his  child,  caused  by  the  negligence  of  ttie  defendant.  Agricul- 
tural etc.  Ass'n  v.  State,  507. 

2.  Expectation  of  Pecuniary  Benefit  to  Parent  from  Continuance  o» 
'Child's  Life  beyond  Minority  cannot  be  taken  into  account  by  the 

jury  in  an  action  by  a  parent,  brought  pnder  the  negligence  act  of  Mary- 
land, to  recover  damages  for  the  death  of  his  minor  child,  although  the 
child  had  been  emancipated  by  his  father  two  years  before  he  was  killed, 
had  voluntarily  given  to  his  father  each  year  after  his  emancipation  a 
portion  of  his  wages,  and  "  had  said  that  after  he  bad  got  of  age  he  would 
help  to  fix  up  the  property. "  Id. 
1.  Excessive  Damages  for  Peksonal  Injuries  through  Negligence.  — 
A  verdict  for  twenty-five  thousand  dollars  for  serious,  though  not  per* 
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manent,  personal  injuries  received  through  the  negligence  of  a  railroad 
company,  is  excessive.     Peyton  v.  Texas  etc.  R'y  Co.,  430. 

4.  MiAStJEE  OF  Damages  for  Personal  Injuries.  —  Substantial  and  com- 

pensatory damages  should  be  awarded  for  serious,  though  not  permanent, 
personal  injuries  received  through  the  negligence  of  a  railroad  company, 
but  speculative  damages  will  not  be  allowed.     Id. 
See  Banks  and  Banking,  9;   Corporations,  33;   Eminent  Domain,  2-5; 
Husband  and  Wife,  1;  Sales,  5,  6;  Trespass. 

DAMNUM  ABSQUE  INJURIA- 
^e  Watercoursbs,  1. 

DEATH. 
See  Abatement,  2. 

DEBT. 
See  Gifts,  2. 

DEBTOR  AND  CREDITOR. 
See  Homestead,  1. 

DEEDS. 

1.  Dblivert  Essential  to  Validity.  —  Delivery,  or  that  which  is  legally 

its  equivalent,  is  as  essentia]  to  the  validity  of  a  deed  as  is  the  signature 
of  the  grantor.     Colee  v.  Colee,  345. 

2.  Execution  Includes  DELiVERr.  —  The  finding  that  a  deed  was  executed 

includes,  as  a  necessary  and  essential  incident,  the  delivery  of  the  instru- 
ment.    Id. 

5.  Voluntary   Conveyance   by  Wife  —  Presumption  of  Intention,  — 

Where  a  married  woman,  for  the  purpose  of  putting  her  land  beyond  the 
reach  of  her  husband,  signs  and  acknowledges  a  deed  conveying  the  land 
to  her  children,  all  of  whom,  with  one  exception,  are  infants,  and  three 
of  whom,  including  the  adult,  assent  to  the  conveyance,  whereupon  the 
grantor  causes  the  deed  to  be  recorded,  and  then  takes  it  into  her  cus- 
tody intending  to  retain  possession  of  it  and  of  the  land  until  her  death, 
these  facts  constitute  prima  facie  a  delivery  and  acceptance  of  the  deed. 
Id. 
4.  Voluntary  Conveyance  by  Parent  —  Presumption  of  Intention 
Arising  from  Recordation.  —  A  voluntary  conveyance,  absolute  in 
form  and  beneficial  in  effect,  by  a  parent,  to  one  who  is  not  mi  juris,  and 
placing  it  upon  record,  although  possibly  not  effectual,  without  more,  as 
a  delivery  and  acceptance  between  adults,  is  deemed  to  evince  an  uo- 
mistakable  intention  on  the  part  of  the  grantor  to  give  the  deed  effect, 
and  to  pass  the  title  to  the  grantee.  The  assent  of  the  latter,  if  nothing 
further  appears,  is  presumed  from  the  beneficial  character  of  the  transac- 
tion.    Id. 

6.  Presumption  Arising  from  Recordation.  —  The  fact  that  the  grantor 

has  possession  of  a  deed  after  it  has  been  duly  recorded,  where  the  stat- 
ute makes  the  record  admissible  as  original  evidence  of  the  conveyance, 
is  not  entitled  to  much  consideration  as  rebutting  the  presumption  of 
delivery  arising  in  such  case,  especially  where  the  grantees  are  minors 
and  members  of  the  grantor's  family.     Id. 
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6.  Nbcessitt  for  RECOEDnia  —  When  takes  Effect.  — All  deedg  or  otbar 

instruments  relating  to  or  affecting  the  title  to  real  property  take  effect 
only  from  and  after  recording,  as  to  all  subsequent  purchasers  without 
notice,  under  the  Illinois  statute.     Anthony  v.  Wheeler,  281. 

7.  Unebcobdbd    Deeds  —  Constructive   Notice   to   Subsequent    Pur. 

CHASERS.  —  Actual  notice  is  not  essential  to  give  effect  to  a  prior  un- 
recorded  conveyance.  Any  fact  or  circumstance  coming  to  the  knowledge 
of  the  subsequent  purchaser  which  would  put  a  prudent  man  on  inquiry, 
and  which,  if  pursued,  would  lead  to  actual  notice  of  a  prior  unrecorded 
deed  lying  in  the  apparent  chain  of  his  title,  is  sufficient  to  invalidate 
the  subsequent  purchase;  and,  in  such  case,  notice*  is  imputed  to  the 
subsequent  purchaser  on  account  of  his  negligence  in  not  prosecuting 
his  inquiries  in  the  direction  indicated.  Enough  must  be  shown  to  im« 
pute  bad  faith  to  him  in  order  to  taint  his  purchase  with  fraud  in  law, 
and  mere  want  of  caution  as  distinguished  from  fraudulent  and  willful 
blindness  is  not  sufficient  to  charge  him  with  constructive  notice  of  the 
unrecorded  deed.     Id. 

8.  Unrecorded  Administrator's  Deed  when  not  Noticb  to  Subsequent 

Purchaser.  —  An  unrecorded  administrator's  deed,  in  the  absence  of 
actual  notice  thereof,  or  of  the  proceeding  under  which  it  was  obtained, 
is  not  such  constructive  notice  as  will  invalidate  the  title  of  a  subsequent 
bona  fide  purchaser.     Id. 

9.  Unrecorded  Administrator's  Deed  —  Decree  Authorizing,  not  No- 

tice TO  Subsequent  Purchaser.  —  A  decree  in  a  proceeding  to  sell 
land  to  pay  debts  in  the  county  court,  in  the  county  where  the  lands 
are  situated,  is  not  constructive  notice  to  a  subsequent  purchaser  of  th« 
execution  of  an  administrator's  deed.     Id. 

10.  Vested  Remainder  Created  by  Deed  when.  —  A  deed  conveying  to 
'the  grantee  a  life  estate,  and  providing  that  after  his  death  the  title  in 
fee-simple  shall  go  to  and  vest  in  the  children  and  heirs  at  law  of  such 
grantee,  equally,  to  be  divided  among  them  as  tenants  in  common, 
creates  a  vested  remainder  in  his  children  in  being  at  the  time  of  its  ex- 
ecution and  delivery;  and  since  the  words  "children  and  heirs  at  law," 
as  used  in  the  deed,  constitute  a  class,  the  estate  in  remainder  will  open 
and  let  in  such  of  the  same  class  as  come  into  being  during  the  continu- 
ance of  the  particular  estate,  and  they  likewise  will  take  a  vested  re- 
mainder.     Waddell  v.  Waddell,  575. 

11.  Words  "Heirs  at  Law,"  in  Deed,  mat  be  Construed  as  beixo 
Used  Interchangeably  with  Children,  or  as  meaning  grandchil- 
dren or  descendants,  where  such  construction  is  just  and  reasonable,  ic- 
cords  with  the  evident  intent  of  the  grantor,  and  is  consistent  with  the 
principles  of  law;  and  this  is  especially  true  under  a  statute  which  pro- 
vides that  the  issue  of  a  person  entitled  shall  take  the  share  of  his  ances- 
tor.    Id. 

Bee  CoBFOBATioNS,  43,  44;  Municipal  Corporations,  7;  Trusts  and  Trus- 
tees, 2. 

i  DEDICATION. 

See  Municipal  Corporations,  8. 

DEMAND  NOTES. 
See  Negotiable  Instruments,  12,  13. 
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demurrer. 

See  Tbial,  3. 

DESCENT. 
1.  Next  or  Knr.  —  A  grandfather  is  one  degree  nearer  of  kin  than  an  ancle, 
nnder  the  eivil  law.  Therefore,  where  kindred  is  to  be  computed  under 
that  law,  a  grandfather  will,  as  next  of  kin,  take  the  estate  of  an  in- 
testate who  dies  without  issue,  wife,  nor  father,  mother,  brother,  nor 
sister,  in  preference  to  an  uncle.  SmcUlman  v.  Povxllf  742. 
S.  Interest  ot  Child  in  Vested  Remainder  Descends  to  his  Heirs. — 
Where  a  deed  creates  a  vested  remainder  in  the  children  of  the  grantee, 
the  interests  of  any  of  such  children  as  die  before  the  termination  of  the 
life  estate  of  their  father  will  descend  to  their  respective  heirs.  WaddtU 
T.  WaddeU,  676. 

DEVISEa 

See  Wills. 

DISINHERITING  HEIR 
See  Wills,  7-9. 

DISORDERLY  HOUSK 
See  Criminal  Law,  9-13. 

DIVORCK 
See  Husband  and  Wife,  3;  Marriaos  and  Divoros. 

DOMICILE. 
L  Rbsidencb  of  parties,  within  the  meaning  of  the  statute  of  New  York  re> 
quiring  actions  for  separation  between  husband  and  wife  to  be  ccimmenced 
where  they  reside,  is  the  place  of  their  permanent  abode  as  distinguished 
from  their  place  of  temporary  residence.  Every  person  must  be  deemed 
to  have  a  domicile,  and  until  another  is  acquired  elsewhere,  to  retain  the 
domicile  of  his  origin.  De  MeU  v.  De  Meli,  653. 
2.  Residence  is  Stnonymous  with  inhabitancy  or  domicile,  in  legal  phrase- 
ology.    Id. 

DRUNKENNESS. 
See  Criminal  Law,  4;  Marriage  and  Divorce,  6,  6. 

EASEMENTS. 

L  Right  to  Maintain  Gate  at  Intersection  or  Private  Wat.  —  The 
owner  of  the  fee  may  maintain  a  gate  at  the  place  where  a  private  way 
intersects  the  public  road,  as  a  reasonable  and  legitimate  exercise  of  a 
right  which  resides  in  the  owner  of  the  servient  estate.  Phillips  v. 
Dressier,  375. 

2.  Adverse  User,  Abandonment  of,  —  The  continuity  of  an  adverse  user 
to  give  a  presumptive  right  to  an  easement,  and  what  shall  constitute 
Buch  continuity,  can  be  stated  only  with  reference  to  the  nature  and 
character  of  the  right  claimed.  Thus  such  a  right  to  the  use  of  a  ditch 
to  convey  water  for  irrigation  purposes  is  not  abandoned  because  water 
does  not  flow  in  it  every  day  in  the  year.     If  the  claimant  has  used  the 
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ditch  at  such  times  as  he  needed  it,  it  is  regarded  by  the  law  as  a  contin- 
uous use.     Hesperia  Land  etc.  Co.  v.  Rogers,  209. 

3.  Easement  in  Irrigation  Ditch  by  Adverse  User  —  Continuity  o» 

User  —  Prescription.  —  A  claimant  of  an  easement  in  an  irrigation 
ditch,  constructed  by  him  over  the  land  of  another,  may  ahow  his  pre- 
scriptive right  therein,  by  proving  the  use  of  the  water  running  in  the 
ditch,  for  irrigation  purposes,  every  year  during  the  cropping  season, 
and  when  he  needed  it,  for  more  than  five  years.     Id. 

4.  Easement  by  Adverse  User  —  Tax  Assessment  as  Evidence. — In  an 

action  to  establish  a  prescriptive  right  to  the  use  of  an  irrigation  ditch 
over  the  land  of  another  by  adverse  user,  if  it  does  not  appear  that  the 
claimant's  easement  in  the  ditch  has  ever  been  assessed  for  taxes,  an  as- 
sessment-book showing  an  assessment  of  the  land  over  which  the  ditch 
runs  is  inadmissible  as  against  the  claimant.    Id, 

EJECTMENT, 
See  Eminent  Domain,  I,  2. 

ELECTIONS. 

1.  Certhtcate  or  Election  Made  by  Officer  Who  had  Nothing  to  do 

WITH  Election,  op  with  the  certifying  of  it,  does  not  afifect  the  question 
of  the  validity  of  the  election  of  the  person  to  whom  such  unauthorized 
certificate  is  given.     Lawrence  v.  IngeraoU,  870. 

2.  Election  by  Definite  Body,  Majority  of  Quorum  Necessary  in.  — 

In  an  election  by  a  definite  body,  as  by  a  board  of  aldermen  and  mayor, 
in  the  absence  of  a  statutory  provision  to  the  contrary,  a  majority  of  the 
body  present  and  acting  must  vote  for  a  candidate,  in  order  to  elect  him; 
and  it  is  not  sufficient  for  him  to  receive  a  plurality  of  votes  cast,  or  a 
majority,  if  blank  ballots  are  excluded.  Where,  therefore,  a  board,  con- 
sisting of  nine  aldermen  and  a  mayor,  the  latter  having  no  vote  except  in 
case  of  a  tie,  undertake  to  elect  an  officer,  at  a  meeting  at  which  there 
are  eight  aldermen  and  the  mayor  present,  and  four  ballots  are  cast  for 
one  canditate,  three  for  another,  and  one  blank  ballot,  and  the  mayor 
declares  the  candidate  who  received  the  four  ballots  elected,  whereupon 
a  motion  to  reconsider  is  made,  and  four  votes  are  cast  for  and  four  votes 
against  the  motion,  and  the  mayor,  without  voting,  declares  the  motion 
lost,  there  is  no  valid  election.     Id. 

3.  Blank  Vote  is  not,  Technically,  a  Ballot;  but  it  is,  nevertheless,  an 

act  of  negation,  —  affirmative,  in  showing  that  another  voter  acted,  and 
negative,  in  determining  the  majority.     Id. 

4.  Action  of  Mayor  in  Declaring  Election  Carried  is  Ineffectual,  in 

a  board  consisting  of  nine  aldermen  and  the  mayor,  where,  eight  alder- 
men being  present,  four  vote  for  one  candidate,  three  for  another,  and 
one  casts  a  blank  ballot,  because,  there  being  no  tie,  the  mayor  had  no 
right  to  vote.     Id. 

5.  Election  Required  to  be  by  Ballot  cannot  be  Ratified  by  a  vote 

not  taken  by  ballot,  nor  in  any  case  without  a  majority  vote  to  ratify  it 

Id. 

See  Mandamus,  2. 

ELECTRIC  LIG5T  COMPANY. 
See  Master  and  Servant,  5,  6. 
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EMINENT  DOMAIN. 

L  Taking  Private  Property  for  Public  Use,  What  is  not.  —An  im- 
provement in  a  river,  consisting  of  a  dam  erected  by  legislative  authority, 
which  causes  an  increased  flow  at  times,  whereby  the  channel  is  deepened 
and  widened,  and  the  soil  somewhat  worn  away,  is  not  a  taking  of  the 
lands  of  a  riparian  proprietor  through  which  the  river  flows,  and  whose 
soil  is  thus  carried  away.  The  injuries  sufifered  by  him  are  consequen- 
tial, and  he  is  not  entitled  to  any  redress.  Brooks  v.  Cedar  Brook  etc.  Co.f 
459. 

2.  Damages  —  Construction  of  Charter.  —  A  charter  authorizing  a  com- 
pany to  build  a  dam,  and  to  take  certain  materials  therefor,  "being  ac- 
countable to  the  owners  thereof  for  all  damages,  if  any,  to  be  ascertained 
by  reference  or  by  action  on  the  case,"  does  not  entitle  a  land-owner 
to  recover  for  consequential  injuries  resulting  from  the  deepening  and 
widening  of  the  channel  of  the  stream  by  the  increased  flow  of  water, 
and  the  carrying  away  of  an  increased  portion  of  his  soil.     Id. 

3.  Compensation  —  Ejectment.  —  Where  a  land-owner  has  consented  to 

the  entry  by  a  corporation,  and  sees  the  expenditure  of  large  sums  of 
money  made  upon  the  ground  in  the  construction  of  a  continuous  line 
of  railroad,  he  cannot  treat  the  entry  as  a  trespass.  He  does  not, 
however,  lose  hia  right  to  compensation,  and  may  proceed  under  the 
statute  to  have  his  damages  assessed,  as  well  after  as  before  the  con- 
struction of  the  road,  or  he  may  maintain  ejectment.  The  latter  action 
will,  however,  be  treated  as  equitable  in  its  character,  and  execution 
will  be  stayed  upon  the  judgment  therein  for  a  reasonable  time,  to  en- 
able the  corporation  to  proceed  and  have  the  damages  assessed  as  of  the 
date  of  the  entry.     Olicer  v.  Pittsburgh  etc.  R.  R.  (To.,  814. 

4.  Compensation  —  Ejectment  —  Parties. — Where  the  owner  of  land 
entered  upon  by  a  railroad  company  dies  intestate,  without  being  com- 
pensated for  the  land  taken,  his  heirs,  and  not  the  administrator,  are 
the  proper  parties  to  maintain  an  equitable  ejectment  to  compel  the 
corporation  to  pay  the  land  damages,  when  nothing  has  been  done  in 
the  lifetime  of  the  intestate  to  work  a  conversion  of  the  realty  into 
money.     Id. 

5.  Trespass  —  Damages  —  Evidence.  —  Where  a  corporation  has  entered 
upon  the  land  of  another,  without  payment  of  damages  for  the  land 
taken,  or  offer  of  security  therefor,  trespass  will  lie  for  damages  for  the 
breach  of  the  close.  The  subsequent  tender  of  a  bond,  and  proceedings 
for  condemnation  of  the  land,  do  not  divest  the  right  of  action  for  the 
trespass,  but  the  damages  arising  from  the  appropriation  must  be  assessed 
in  the  condemnation  proceedings.  Hence,  evidence  of  the  market  value 
of  the  land  appropriated  is  inadmissible  in  the  action  of  trespass,  and  if 
admitted,  the  error  is  not  cured  by  an  instruction  that  plaintiff  may  re- 
cover damages  for  the  trespass  only  to  the  time  of  the  approval  of  the 
bond,  without  turning  the  attention  of  the  jury  away  from  the  incom- 
petent evidence.  The  only  damage  recoverable  in  the  action  of  trespass 
are  those  sustained  from  the  breach  of  the  elose,  and  deprivation  of  use, 
or  other  injury  sustained  prior  to  the  tender  of  the  bond.  Keil  v.  Char' 
tkra  V.  O.  Co.,  823. 

See  Railroad  Companies,  10. 

EMPLOYER  AND  EMPLOYER 
See  Master  and  Servant. 
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EQUITABLE  CONVERSIOIT. 
See  Wills,  24. 

EQUITY 

1.  Equitt  Possesses  No  Power  to  Revise,  Control,  or  Correct  tub 

Action  of  Public,  Political,  or  Executive  Officers  or  bodies  at  the 
suit  of  a  private  person,  except  as  incidental  to  the  protection  of  some 
private  right,  or  the  prevention  of  some  private  wrong,  and  then  only 
when  the  case  falls  within  some  acknowledged  and  well-defined  head  of 
equity  jurisprudence.     Kendall  v.  Frey,  118. 

2.  New  Parties.  — If,  pending  a  suit  in  equity,  the  interest  of  the  com- 

plainant in  the  subject-matter  is  sold  to  a  third  person,  the  latter  may 
be  permitted  to  come  in  as  party  complainant,  and  further  prosecute  the 
suit     Symonds  v.  Jones,  485. 
See  Contracts,  12;  Executions,  1;  Husband  and  Wife,  8;  Munictpal 
Corporations,  4;  Set-off,  2;  Vendor  and  Vendee,  14. 

ESTATES. 
Life  Estate.  —  Estate  Given  during  Widowhood  vests  a  life  estate,  de- 
terminable upon  remarriage.    Snellingv.  Lamar,  835. 
See  Dekds,  10;  Husband  and  Wife,  6;  Taxation,  1;  Trusts  and  Trus- 
tees, 1,  2. 

ESTATES  OF  DECEDENTS. 
See  Ceeditoe's  Bills,  3;  Executors  and  Administrators;  Partition. 

ESTOPPEL. 

1.  If  the  Owner  of  Land  Deliberately  Stands  by  for  Years,  and  with- 

out objection  sees  persons  buying  the  land  and  making  improvements 
thereon  under  the  supposition  that  they  have  a  good  title,  he  becomes 
estopped  to  set  up  his  title  against  such  purchasers.  Marines  v.  Ooblei, 
22. 

2.  Estoppel  from  Insuring  Goods.  —  The  fact  that  one  employed  to  manu- 

facture certain  goods  after  they  were  completed  insured  them  as  his 
own,  and  when  they  were  subsequently  destroyed  by  fire,  collected  the 
amount  for  which  they  were  insured,  does  not  estop  him,  in  an  action 
against  the  person  who  employed  him,  from  insisting  that  they  were  the 
property  of  such  employer,  Hor  from  recovering  the  price  agreed  to  be 
paid  for  their  manufacture,  less  the  amount  realized  from  the  insurance. 
Central  Lith.  etc.  Co.  v.  Moore,  186. 

8.  Married  Woman  Who  Represents  to  a  Creditor  that  Articles 
Purchased  or  money  borrowed  are  for  the  use  of  her  separate  estate 
will  be  afterwards  estopped  from  disputing  that  representation,  unless  it 
appears  that  the  creditor  knew  at  the  time  he  extended  credit  that  sach 
representation  was  not  true.     Brown  v.  Thomson,  40. 

4.  Burden  of  Proof  —  Married  Women.  —  When  it  is  shown  that  a  mar- 
ried woman  has  represented,  as  a  matter  of  fact,  that  a  contract  was 
made  in  reference  to  her  separate  estate,  then  the  burden  of  proof  shifts, 
and  it  is  incumbent  on  her  to  show  such  facts  as  defeat  the  estoppel 
arising  from  her  representation,  and  this  she  can  do  only  by  proving 
that  the  creditor  knew  at  the  time  he  extended  credit  that  the  artiolea 
were  not  purchased  for  that  purpose.     Id. 


Index.  975 

S.  Married  Woman  •who  writes  to  a  merchant,  stating  that  she  owns  prop- 
erty of  valne,  which  she  specifies,  on  which  a  promising  crop  is  growing, 
that  she  proposes  to  settle  every  dollar  due  him,  and  that  she  would 
charge  the  tenants  the  same  as  she  was  charged,  and  requesting  a  fur- 
ther  credit,  is  estopped  from  proving  that  articles  subsequently  furnished 
her  by  the  creditor  were  not  for  her  separate  estate,  unless  she  can  pro- 
ceed further,  and  show  that  the  creditor  knew  that  they  were  not  for 
■uch  estate.     Id. 

See  Banes  amd  Banking,  7;  Corporations,  31;  Insurance,  6,  25;  Pabt« 

NEBSHIP,  4. 

EVIDENCE. 

1.  Pakol  Evidence  or  Warranty  Inadmissible  when.  —  Where  in  an  ac- 

tion for  an  alleged  breach  of  warranty  of  a  mortgage  sold  by  the  defend- 
ant to  the  plaintiff  no  fraud  or  deceit  is  alleged  in  the  declaration,  and 
the  written  assignment  on  the  mortgage  contains  no  warranty,  evidence 
that  at  the  time  of  the  execution  of  the  assignment  the  defendant  ver- 
bally warranted  the  mortgage  to  be  a  good  lien  on  the  property  is  inad- 
missible.    Nolly  V.  Long,  547. 

2.  Surveyor  may,  for  Purpose  op  Refreshing  his  Memory,  Use  Rec- 

ord or  Survey  made  by  him,  although  such  survey  was  not  made  in 
accordance  with  the  requirements  of  the  statute.  And  a  copy  of  such 
record  may  be  used  for  that  purpose,  where  it  is  not  objected  to  as  being 
a  copy,  and  not  the  original.     Krider  v.  Milner,  549. 

8.  Judicial  Notice.  — The  courts  will  take  judicial  notice  that,  owing  to  the 
nature  of  cotton  as  a  growing  crop,  and  the  usual  methods  adopted  in 
gathering  and  ginning,  it  is  peculiarly  exposed  to  theft  until  it  is  baled. 
Staie  V.  Moore,  696. 

See  Attorney  and  Client;  Banks  and  Banking,  11,  12,  25;  Contracts, 
3,  4;  Criminal  Law,  5,  6,  10,  12,  13;  Easements,  4;  Eminent  Domain, 
6;  Husband  and  Wife,  4;  Mortgages,  8;  Marriage  and  Divorce,  2; 
Negligence,  1,  17;  Physicians  and  Surgeons,  3-6;  Witnesses,  4; 
YfTUA,  11-14. 

EXCESSIVE  DAMAGES. 
See  Damages,  3. 

EXECUTED  CONTRACTS. 
See  Landlord  and  Tenant,  4 

EXECUTIONS. 

1.  What  Equities  not  Subject  to.  —  If  lands  are  purchased  and  paid 

for  by  a  debtor,  who,  for  the  purpose  of  defrauding  his  creditors,  takes 
the  title  in  the  name  of  another,  the  debtor  has  no  interest  in  such  land 
subject  to  execution  sale.  The  remedy  of  his  creditors  is  by  an  action 
in  the  nature  of  a  bill  in  equity  to  subject  such  lands  to  the  payment  of 
their  debts.     Everett  v.  Ralry,  685. 

2.  Chattels  Mortgaged,  when  not  Subject  to.  —  Chattels  in  the  posses- 

sion of  a  mortgagor  after  condition  broken  are  not  subject  to  judgment 
levy  and  sale  by  his  creditors,  and  where,  after  levy  in  such  case,  the 
property  is  subsequently  seized  by  the  sheriff,  acting  as  the  agent  of  the 
mortgagee,  and  sold  for  more  than  enough  to  satisfy  the  mortgage, 
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the  judgment  creditor  is  not  entitled  to  the  surplus  arising  from  the  sale. 
The  title  to  the  proceeds  of  the  sale  is  in  the  mortgagee,  subject  to  ax 
accounting  with  the  mortgagor.     Ex  parte  Lorera,  862. 
S.  Pabtkeks  are  not  entitled  to  have  any  of  the  partnership  property  set 
aside  £is  exempt  from  execution.     Thurlow  t.  Warren,  412, 

EXECUTORS  AND  ADMINISTRATORS. 

1.  GxFT  TO  Widow  Personally  not  Chargeablb  against  Her  as  Exec- 

TTTBIX.  —  A  gift  to  a  widow  personally  by  the  employer  of  her  deceased 
husband  of  an  amount  equal  to  his  salary  for  two  months,  if  he  had 
lived,  cannot  be  charged  against  her  as  executrix  and  as  part  of  the  hus- 
band's estate,  when  the  intent  of  the  donor  to  make  the  gift  to  her  alone 
is  clear  and  without  doubt.  It  is  immaterial  that  she  did  not  know 
whether  it  was  a  gift  to  her  or  not.     Estate  of  Stevens,  252. 

2.  Allowance  for  Support  of  Widow.  —  The  widow  of  a  decedent  is  en- 

titled to  a  reasonable  allowance  for  her  support.  The  court,  in  making 
this  allowance,  should  take  into  consideraton  all  the  circumstances  bear- 
ing upon  the  reasonableness  of  the  amount  allowed,  regard  being  had  to 
the  mode  in  which  she  lived  during  the  lifetime  of  her  husband,  and  the 
suflSciency  of  the  estate  to  pay  the  amount  allowed.  The  court  is  not 
bound  to  limit  such  amount  to  a  bare  support  of  the  widow.     Id. 

8.  Profits  OF  Rented  House  not  Chargeable  against  Executrix. — The 
widow  of  a  decedent  is  not  chargeable  as  executrix  with  profits  received 
from  rerenting  rooms  in  a  house  rented  by  her,  the  rental  of  which  is 
paid  out  of  her  monthly  allowance,  when  the  court,  in  making  such  al- 
lowance, considered  evidence  to  the  effect  that  the  rental  of  such  house, 
as  paid  by  the  executrix,  was  the  same  in  amount  as  that  paid  by  her 
husband  during  his  lifetime.     Id. 

i.  Allowance  for  Support  of  Widow  —  Power  of  Court  G«antino,  to 
Review  —  When  the  court  has  granted  an  order  making  an  allowance 
for  the  support  of  a  widow  of  a  decedent,  and  the  time  in  which  an  ap- 
peal from  such  order  may  be  taken  has  been  allowed  to  pass,  the  court 
cannot  review  the  order.  Its  power  over  it  is  at  an  end,  though  it  may 
be  that  if  the  court  was  imposed  upon  by  a  studied  withholding  of  facts 
bearing  upon  the  subject-matter  of  inquiry,  it  may  so  change  the  order 
as  to  make  it  conformable  to  what  would  have  been  a  fair  determination 
on  the  facts  withheld  being  made  to  appear.  Id, 
See  Deeds,  8,  9. 

EXEMPLARY  DAMAGES. 
See  Trespass. 

EXEMPTIONS. 

1.  Exemption  Laws  have  No  Extraterritorial  Effect,  but  are  restricted 

in  their  operation  to  the  states  in  which  they  are  enacted.  Carson  v. 
Railway  Co.,  921. 

2.  Resident  of  Tennessee  Sued  in  Another  State  cannot  Obtaik  Benb- 

Yn  OF  Exemption  secured  to  him  by  the  Tennessee  statutes,  nor  can 
bis  garnished  debtor,  in  such  case,  obtain  it  for  him,  and  be  is  under  no 
obligation  to  endeavor  to  do  so.     Id. 

See  Executions;  Homestead. 
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EXPERT  TESTIMONY. 
•See  Banks  and  Banking,  26;  Witnesses,  2-4 

EXTINGUISHMENT. 
See  BuiLDiNQ  Associations;  JuBisPicnov,  4. 

FALSE  SWEARING. 
See  Insurance,  1i-3. 

FARES  AND  TICKETS. 
See  Carriers,  3-7. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  20. 

FIRK 
See  Railroad  Companies,  3-6. 

FIRE-WORKS. 
See  Neoliqence,  13-19. 

FIXTURES. 
Boildinos  Placed  on  Land  bt  One  in  Possession  thereot  under  a  Ckur- 
TRACr  or  Purchase  become  a  part  of  the  realty,  in  the  absence  of  anj 
agreement  to  the  contrary  made  with  the  owner  of  the  land,  and  the 
latter  is  entitled  to  recover  them  from  one  who  took  a  chattel  mortgage 
thereof  from  the  person  so  in  possession,  with  full  notice  of  all  the  oir- 
cnmstances.     Kingsky  v.  McFarland,  473. 

FORBEARANCE  TO  SUE. 
See  Negotiable  Instruments,  11. 

FORCIBLE  ENTRY. 
See  Criminal  Law,  8. 

FORECLOSURK 
See  Judgments  and  Decrees,  2;  Mortgages,  2,  7-9,  16. 

FORFEITURK 
See  Insurance,  1,  3,  21. 

FORGERY. 
See  Banks  and  Banking,  10,  11;  Negotiable  Instbumkntb,  L 

FRAUD. 
See  Husband  and  Wife,  4,  5;   Insurance,  2;  Judicial  Sales,  1,  4,  6; 
Neootiablb  Instruments,  8;  Trade-marks,  5;  Vendor  amd  Vshdei^ 
IS. 

FRAUDULENT  CONVEYANCES. 

See  Executions,  1;  Sales,  3,  4,  11,  12. 
AM.  St.  Rep.,  Vol.  XVIL  —62 
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FUTURES. 
See  Negotiablb  Instruments,  6,,7» 

GAMING  CONTRACTS. 
See  Contracts,  5;  Negotiablk  Instruments,  6,  7. 

GARNISHMENT. 
See  Attachment  and  Garnishment. 

GIFTS. 

1.  To  Constitute  Valid  Gift   between   Living  Parties,  there  must 

BE  Delivert  of  the  subject-matter  of  the  gift  with  the  intent  on  the 
part  of  the  donor  to  transfer  the  right  of  property  to  the  donee  or  to 
Bome  one  for  his  use;  the  donor  must  renounce  and  the  donee  mast 
acquire  the  title  and  interest  in  the  property  given.  An  entry,  there- 
fore, made  by  a  husband  in  a  pass-book  of  a  savings  bank,  to  the  eflFect 
that,  in  consideration  for  the  love  and  affection  for  his  wife,  he  gave  her 
all  the  money  credited  or  to  be  credited  to  him  in  the  book,  where,  after 
the  making  of  such  entry,  he  continued  to  make  deposits  and  to  draw 
from  the  fund,  from  time  to  time,  as  he  saw  fit,  does  not  constitute  a 
valid  gift  to  the  wife  of  the  money  on  deposit.  Nor  does  it  operate  as 
a  testamentary  disposition  thereof,  because  it  is  not  executed  as  the 
law  requires.     Dougherty  v.  Moore,  524. 

2.  Gift  of  a  Debt.  —  A  debt  may  be  forgiven,  and  a  receipt  in  full  may 

be  evidence  of  such  forgiveness.     McKeraie  v.  Harrison,  638. 
8.  Donee  of  Gift  mat  Regulate  its  Disposal,  and  designate  the  donee. 
Estate  of  Stevens,  252. 
See  Executors  and  Administrators,  I;  Landlord  and  Tenant,  4. 

GOOD-WILL. 
See  Trade-mares,  4. 

GRATUITOUS  SERVICES. 

See  Services. 

GRATUITOUS  UNDERTAKING. 
See  Landlord  and  Tenant,  3. 

GUARANTY. 
See  Suretyship. 

HABEAS  CORPUS. 
1.  Judgment  Sentencing  a  Prisoner  for  a  Longer  Time  than  Statuti 
Warrants  is  erroneous,  but  not  void,  and  he  is  not  entitled  to  be  dis- 
charged on  habeas  corpus.  In  re  Graham,  174. 
2l  On  Habeas  Corpus,  only  Jurisdictional  Defects  are  available,  and 
not  mere  errors  of  the  court.  Hence  one  who,  after  conviction,  was 
sentenced  Foi  a  longer  period  than  the  law  warrants  will  not  be  released 
upon  habeas  corpus.     Id. 

See  Marriage  and  Divorce,  XL 
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HIGHWAYS. 
See  Railkoad  Companies,  7;  Watkrcourses.  4,  5. 

HOMESTEAD. 

1.  Debtqb  mat  Acqtjire,  bt  Marrying,   when.  —  A  debtor  who  owned 

lands  at  the  time  when  be  contracted  the  debt  may  subsequently  ac« 
quire  a  homestead  right  therein,  by  reason  of  his  marriage,  if  his  credi- 
tor had  no  fixed  lien  thereon  at  the  date  of  the  marriage.  The  law 
which  allows  the  debtor  to  acquire  a  homestead  right  in  such  case  im- 
pairs no  legal  right  of  his  creditor.     Dye  v.  Cooke,  882. 

2.  Head  of  Family.  —  It  is  not  necessary  that  the  relation  of  husband  and 

wife,  or  of  parent  and  child,  should  exist,  in  order  to  constitute  a  family 
having  a  head,  within  the  meaning  of  the  homestead  law.  The  exemp- 
tion extends  to  one  who  has  residing  with  him  those  so  connected  with 
him  by  blood,  or  ties  of  residence  and  association,  as  to  become  part  of 
his  household,  and  who  have  no  residence  but  that  which  they  enjoy 
under  his  favor,  and  whom  he  is  under  a  legal  or  moral  duty  to  support. 
Moyer  v.  Drummond,  850. 

3.  Head  or  Family.  —  A  brother  who  resides  with  his  sister  in  her  house, 

the  rental  value  of  which  is  insufficient  to  support  her,  and  who  supports 
her  and  manages  the  household,  is  the  head  of  a  family,  and  entitled  to 
the  chattel  exemption  allowed  by  the  homestead  law.     Id. 

4.  Interest  in  Partnership  Exempt.  —  A  partner  is  entitled  to  the  chat- 

tel exemption  allowed  by  the  homestead  law  in  partnership  assets,  aa 
against  his  individual  creditors.  Id. 
6.  Exemption  out  of  Partnership  Assets.  —  Partners  are  not  entitled  to 
a  homestead  exemption  out  of  partnership  assets  until  the  partnership 
debts  are  paid.  If,  after  this,  either  partner  has  an  individual  interest 
remaining,  he  is  entitled  to  a  homestead  exemption  therein  as  against 
his  individual  creditors.  Ex  parte  Kai-iah,  865. 
See  Costs,  I. 

HOMICIDE. 
'See  Criminal  Law,  14,  15. 

HUSBAND  AND  WIFK 

1.  Penalty,  when  not  Liquidated  Damages.  — An  agreement  for  the  sepa- 

ration of  a  husband  and  wife,  and  that  he  will  pay  a  specified  amount 
to  her  monthly,  and  binding  himself  to  make  such  payment  under  a 
penalty  of  five  thousand  dollars,  which  sum  shall  be  considered  a  forfeit- 
ure to  her,  may  be  declared  upon  as  a  penal  bond,  and  the  five  thousand 
dollars  are  a  penalty,  and  not  liquidated  damages.     Carey  v.  Mackey,  500, 

2.  Agreement  for  Separation.  —  A  bond  for  the  payment  by  a  husband 

of  a  monthly  allowance  to  his  wife,  in  view  of  their  separation,  is  valid. 
Id. 

3.  Divorce.  —  Agreement  for  Separation  of  Husband  and  Wife,  and 

that  he  will  pay  her  a  monthly  allowance  for  her  support,  is  not  abro- 
gated by  their  subsequent  divorce.     Id. 

4.  Conversations  between  Husband  and  Wife  Admissible  in  Evidence 

when.  —  In  a  suit  to  enjoin  the  sale  of  a  wife's  real  estate  under  a  deed 
of  trust  given  to  secure  the  payment  of  certain  notes  made  by  her  hus- 
band in  a  sale  to  him  of  property  induced  by  fraud,  both  the  husband 
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and  the  wife  may  testify  in  relation  to  conversations  between  themselves 
as  to  the  transaction,  as  a  part  of  the  res  gestae,  and  also  on  the  ground  of 
fraad.  Such  testimony  is,  under  the  circumstances,  admissible  ex  necef 
titate  ret.  A  fraud-feasor  who  uses  the  husband  as  a  mere  conduit 
through  which  to  induce  the  wife  to  sign  and  acknowledge  the  deed  of 
trust  by  which  the  desired  and  designed  end  is  to  be  accomplished  can- 
not be  permitted  to  take  advantage  of  a  legal  technicality  as  to  conver- 
sations between  husband  and  wife,  to  prevent  the  full  extent  of  his  fraud 
from  being  unearthed.  Henry  v,  Sneed,  680. 
6.  Innocent  Purchaser  as  to  Husband  not  So  as  to  Wn^  when. — 
Where  notes  of  a  husband  procured  through  fraud  are  secured  by  a  re- 
corded deed  of  trust  on  his  wife's  land,  knowledge  by  the  indorsee  of 
such  notes  that  the  husband  had  executed  a  compromise  of  his  claim  of 
fraud  will  not  make  the  indorsee  an  innocent  purchaser  as  to  the  wife. 
Id. 

6.  Wipe   not  Estopped   by  Act   of  her  Husband  when.  —  A  married 

woman  seised  of  an  estate  in  the  ordinary  way,  and  not  as  a  separate 
estate,  is  incapable  of  being  estopped  by  an  act  of  her  husband  in  which 
she  did  not  join,  even  though  she  be  a  surety  for  him.     Id. 

7.  Mere  Relation  of  Husband  and  Wife  Creates  No  Agency  in  Him 

to  bind  her  by  his  representations,  in  the  absence  of  proof  that  she  is 
seised  of  a  separate  estate.     Id. 

8.  Wife  Who  is  Surety  for  her  Husband  may  Invoke  Equitable  In- 

tervention in  her  behalf  against  fraud  especially  directed  against  her 
property,  even  when  he  is  in  no  position  to  ask  for  a  like  relief.     Id. 

9.  Agency.  —  The  Husband  of  a  Married  Woman  may  be  by  Her  Con- 

stituted her  agent  for  the  management  of  her  separate  estate,  and  if 
he,  being  such  agent,  purchases  articles  for  her  or  for  her  separate  es- 
tate, or  supplies  for  her  tenants  thereon,  she  is  liable  therefor.  Brown 
V.  Thomson,  40. 

10.  Whether  a  Husband  has"  been  by  his  Wife  Constituted  hek 
Agent  to  Manage  her  Separate  Estate,  and  whether  purchases 
made  by  him  were  for  the  purposes  specified,  are  questions  of  fact  for 
the  jury,  and  must  be  left  to  their  decision.     Id. 

11.  Wife's  Uniting  with  Husband  in  Mortgage  Creates  No  Equity  in 
her  Favor  as  against  the  rights  of  a  creditor  in  making  application  of 
payments.  She  stands  in  no  better  position  than  a  surety,  who  has  no 
right  to  control,  for  his  benefit,  an  appropriation  of  payments,  when 
such  appropriation  is  to  be  made  by  the  court.  Nor  is  the  question  af- 
fected by  the  fact  some  of  the  payments  were  made  with  proceeds  of  the 
sale  of  tobacco  grown  and  wood  cut  on  property  belonging  to  the  wife, 
where  the  tobacco  was  grown  and  the  wood  was  cut  by  the  husband  with 
the  consent  of  the  wife,  and  the  proceeds  of  the  sale  were  used  and  ap- 
plied by  him  with  her  consent,  and  without  any  knowledge  on  the  part 
of  the  creditor  as  to  the  sources  from  which  the  money  was  derived. 
Froaier  v.  LanaJian,  516. 

12.  Witnesses  —  Wife's  Right  to  Testify  in  her  Own  Behalf,  and 
AGAINST  HER  HusBAND.  —  Though  the  statute  declares  that  a  husband 
or  wife  is  not  competent  to  testify  against  the  other  upon  the  trial  of  an 
an  action  founded  upon  an  allegation  of  adultery,  except  to  prove  the 
marriage,  a  wife  who  brings  an  action  against  her  husband,  based  partly 
npon  his  cruelty  in  circulating  against  her  unfounded  charges  of  marital 
infidelity,   ia  not  precluded   from  testifying  to  the   falseness  of  such. 
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charges  by  the  fact  that  the  husband  files  a  counterclaim  in  the  same 
action,  in  which  he  makes  the  same  charges  against  her,  and  seeks  affirm- 
ative relief  therefor.  Her  right  to  so  testify  exists,  though  the  court 
ultimately  decided  that  the  husband,  at  the  time  of  circulating  the 
charges,  acted  upon  information  he  believed  to  be  true,  and  thus  relieves 
him  of  the  imputation  of  maliciously  making  them.  De  Meli  v.  De  Meli, 
652. 

13.  Confidential  Communication  between  Husband  and  Wife. — Thk 
Addresses  on  Envelopes  and  in  Letteks  Which  the  Husband  has 
Written  and  Mailed  to  his  wife  cannot  be  admitted  in  evidence 
against  him  to  show  that  he  committed  perjury  in  swearing  that  he  did 
not  know  her  place  of  residence.  Every  part  of  such  letters,  including 
the  envelopes  and  addresses,  must  be  treated  as  confidential  communica- 
tions from  the  husband  to  the  wife.     Selden  v.  State,  144. 

14.  A  Wife  whose  Husband  is  Debauched  and  Criminally  Known  bt 
Another  Woman  cannot  maintain  an  action  against  the  latter  to  re- 
cover damages  therefor.     Doe  v.  Roe,  499. 

See  Adverse  Possession,  1;  Attorney  and  Client;  Contractts,  2;  Crim- 
inal Law,  5;  Curtesy;  Deeds,  3;  Domicile,  1;  Executobb  and  Ad- 
ministkatoes,  1-4;  glffs,  1;  marriage  and  divoecb. 

IMPROVEMENTS.    • 
See  Estoppel,  1. 

INDEPENDENT  CONTRACTOR. 
See  Master  and  Servant,  21-25. 

INDICTMENT. 
See  Criminal  Law,  1,  2. 

INDORSER. 
See  Negotiable  Instruments,  4,  5,  7,  10, 13, 

INFANT  EMPLOYEES. 
See  Master  and  Servant. 

INJUNCTIONS. 
Injunction  not  Mandatory  when.  —  An  injunction  which  prohibits  the 
parties  enjoined  from  meeting  and  acting  as  a  board  of  education,  with- 
out giving  the  complainant  notice,  and  permitting  him  to  act  with  them, 
ia  not  mandatory.     Lawrence  v.  Iwjersoll,  870. 

See  Contracts,  11;  Railroad  Companies,  7. 

INSANE  PERSONS. 
1.  Insane  Persons,  Sales  and  Conveyances  by.  —  A  purchaser  for  value 
of  real  property,  in  the  absence  of  notice  to  the  contrary,  may  act  on  the 
presumption  that  all  the  grantors  of  the  property  whose  deeds  appear 
of  record  in  due  form  were  of  sound  mind  when  such  deeds  were  exe- 
cuted, and  none  of  such  grantors  can  afterwards  defeat  such  deeds  by 
proving  their  mental  incompetency  at  the  time  they  were  executed- 
Odom  V.  Eiddick,  686. 
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2k  Died  of  ▲  Lunatic  not  under  Guardianship  is  not  void,  and  cannot 
be  avoided  as  against  an  innocent  purchaser  for  value  in  good  faith,  and 
without  any  knowledge  of  the  incapacity  of  the  grantor.     Id. 

%.  Died  of  a  Lunatic  will  not  be  Set  Aside,  even  though  the  Grantee 
THEREIN  Knew  of  the  Grantor's  Mental  Incapacity,  if  no  fraud 
was  practiced  on  the  latter,  nor  undue  influence  exercised  over  him,  and 
the  deed  was  made  under  the  advice  of  his  counsel,  for  a  full  and  fair 
consideration,  and  the  transaction  was  for  the  advantage  of  the  grantor 
and  his  family.     Id. 

INSTRUCTIONS. 

See  Appeal  and  Error,  5,  6;  Criminal  Law,  3;  Marriaqe  and  Drvoacs, 

3;  Master  and  Servant,  13,  15;  Trial,  2,  4 

INSURANCE. 

1.  Forfeiture  for  False  Swearing.  —Though  the  actual  loss,  truly  stated 

in  the  proof  of  losses,  exceeded  the  whole  amount  of  the  insurance,  a 
knowingly  and  purposely  false  statement,  under  oath,  of  other  pretended 
losses,  will  destroy  plaintiff's  claim  for  his  actual  loss,  under  a  policy 
containing  a  stipulation  that  "any  fraud,  or  attempted  fraud,  or  false 
swearing  on  the  part  of  the  assured  shall  cause  the  forfeiture  of  all  claims 
under  this  policy."    Dolloffv.  Phoenix  Ins.  Co.,  482. 

2.  Fraud  in  Any  Part  of  a  Formal  Statement  of  Losses  taints  the  whole. 

Thus  corrupted,  it  should  be  wholly  rejected,  and  the  suitor  left  to  re- 
pent that  he  has  destroyed  his  actual  claim  by  his  false  swearing.     Id. 

3.  Construction  of  Statute.  —  A  statute  enacting  that  immaterial  and  in- 

nocent misstatements  shall  not  avoid  a  policy  of  insurance  refers  to  state- 
ments made  in  procuring  the  policy,  and  does  not  relieve  the  assured 
from  a  forfeiture  incurred  by  his  knowingly  making  a  false  statement, 
under  oath,  in  his  proofs  of  loss.     Id. 

4.  Waiver  of  Condition  as  to  Prepayment  of  Premium.  —  An  express 

provision  in  a  policy  of  insurance  that  the  company  shall  not  be  liable 
thereon  until  the  premium  is  actually  paid  is  waived  by  the  unconditional 
delivery  of  the  policy  to  the  assured  as  a  completed  and  executed  con- 
tract, under  an  express  or  implied  agreement  that  a  credit  shall  be  given 
for  the  premium,  and  in  such  case  the  company  is  liable  for  a  loss  which 
may  occur  during  the  period  of  the  credit.  Farnum  v.  Phoenix  Ina.  Co., 
233. 

6.  Waiver  by  Agent  of  Payment  of  Premium.  —  A  Local  Insuranjdb 
Agent  who  has  power  to  extend  credit  upon  the  premium,  and  who 
represents  the  full  power  of  the  company  to  make  binding  contracts  of 
insurance  by  countersigning  and  delivering  policies,  and  who  countersigns 
and  delivers  a  policy  unconditionally  as  a  completed  contract,  under  a 
specific  agreement  for  the  payment  of  the  premium  at  a  future  date, 
thereby  waives,  to  the  full  extent  to  which  the  company  could  then  have 
waived,  the  actual  payment  of  the  premium  as  a  condition  precedent  to 
its  liability  on  the  policy.     Id. 

6.  Acknowledgment  of  Receipt  of  Premium  as  Estoppel  against  Com- 
pany. —  Where  an  insurance  policy  contains  a  formal  receipt  of  the 
premium,  its  unconditional  delivery  is  conclusive  evidence  of  payment 
so  as  to  estop  the  company  from  denying  the  validity  of  the  policy,  not- 
withstanding the  declaration  in  it  that  it  shall  not  be  binding  until  the 
premium  is  actually  paid.     The  same  result  follows  where  the  policy  is 
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delivered  as  a  valid  and  completed  contract  upon  a  consideration  ez* 
pressed  therein,  the  receipt  of  which  is  impliedly  acknowledged,  an 
authorized  credit  having  been  agreed  upon  as  an  equivalent  or  substitute 
for  a  cash  payment,  there  also  being  a  promise  to  pay  the  premium  in 
future  in  consideration  of  the  contract  to  insure.     Id. 

7.  Remedt  pok  Unauthorized  Term  of  Credit  on  Premium.  —  The  giv- 

ing of  any  credit  on  the  payment  of  premium  by  an  authorized  agent  of 
the  company  is  a  waiver  of  actual  payment  as  a  condition  precedent  to 
its  liability;  and  the  only  remedy  of  the  company,  after  the  term  of 
credit  has  expired,  is  to  rescind  or  cancel  the  policy  for  non-payment 
within  the  term  upon  personal  notice  to  the  insured.     Jd. 

8.  Cancellation  of  Policy  for  Non-payment  of  Premium  —  Notice. — 

When  credit  is  given  by  an  isurance  company  for  the  payment  of  the 
premium,  it  has  no  right  to  cancel  the  policy  for  non-payment,  except  by 
putting  the  insured  in  default  and  giving  him  personal  notice.  If  such 
notice  is  sent  by  mail,  and  not  received,  the  cancellation  for  such  non- 
payment is  ineffective.  Notice  of  cancellation  to  the  agent  who  nego- 
tiated the  policy  will  not  bind  the  assured,  nor  will  notice  to  any  one 
other  than  the  person  obligated  to  pay  the  premium.     Id. 

9.  Power  of  Agent  to  Waive  Conditions  in  Policy. —  A  local  insurance 

agent,  clothed  with  authority  to  receive  proposals  for  insurance  and  to 
countersign  and  deliver  policies  within  his  territory,  is  presumed  to  have 
the  power  of  the  company,  within  such  territory,  to  waive  the  immediate 
payment  of  premiums,  and  to  make  contracts  for  credit.     Id. 

10.  General  Agent,  Who  is,  having  Power  to  Waive  Cash  Payment  ov 
Premium. —  An  insurance  agent  who,  under  general  instruction  from  the 
bome  office,  has  authority,  within  certain  territory,  to  deliver  policies 
and  receive  premiums,  is  a  general  agent,  and  has  authority  to  waive 
cash  payments  of  premiums.  His  powers  cannot  be  limited  by  instruc- 
tions  not  communicated  to  the  insured.     Id, 

11.  Company  Bound  by  Acts  of  Agent  in  Excess  of  his  Authority.  — 
Where,  by  the  terms  of  an  insurance  policy,  a  particular  insurance 
agent  is  to  countersign  it  to  make  it  valid,  so  that  the  insured  must  deal 
with  him,  and  no  one  else,  he  represents  the  power  of  the  company,  so 
that  any  policy  which  he  countersigns  binds  the  company  to  any  person 
insured  through  his  agency,  who  has  no  notice  of  any  limitation  of  hia 
power,  though  he  may  have  exceeded  his  authority  and  violated  his  duty 
to  his  principal.     Id. 

12.  Company  Bound  by  Acts  of  Local  Agent  in  Excess  of  Authority.  — 
A  local  insurance  agent,  having  ostensible  general  authority  to  solicit  ap- 
plications and  make  contracts  for  insurance,  and  to  receive  first  pre- 
miums, binds  the  company  by  any  acts  or  contracts  within  the  general 
scope  of  his  apparent  authority,  notwithstanding  an  actual  excess  thereof. 
Id. 

13.  Credit  for  Premium  —  Tender  of  Premium  after  Loss.  — A  tender  of 
payment  of  the  premium  on  a  policy  of  insurance,  though  made  after 
loss,  but  within  the  term  for  which  credit  has  been  given,  is  a  sufficient 
compliance  with  a  condition  that  payment  is  a  condition  precedent  to 
recovery.  The  company  cannot  refuse  such  tender,  and  then  success- 
fully insist  upon  a  nonsuit  because  the  premium  was  not  actually  paid. 
Id. 

14.  Waiver  of  Conditions  Precedent  by  Agent. — The  insured  is  not 
bound  to  take  notice  of  conditions  in  the  policy,  that  the  premium  must 
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be  actually  paid,  nor  that  the  waiver  of  condition  mnst  be  indorsed  in 
writing  on  the  policy,  when  it  is  executed  and  delivered  to  him  as  a  valid 
and  completed  contract  by  an  agent  having  authority  to  countersign  it, 
and  who,  before  or  at  the  time  of  the  delivery  of  it,  has  given  the  in- 
sured a  credit  upon  the  premium  by  parol.  If  a  loss  occurs,  in  such  case, 
before  the  credit  expires,  the  company  is  bound,  notwithstanding  the 
agreement  for  credit  was  not  indorsed  upon  the  policy.  The  limitation 
upon  the  power  of  the  agent  to  waive  such  condition  applies  only  after 
the  policy  has  been  delivered  as  an  executed  contract.  Id. 
16.  .Waiver  of  Conditions  Precedent  by  Agent  —  Knowledge  of  Agent 
ts  Knowledge  of  Company.  —  Where  any  fact  which  would  constitute 
a  breach  of  a  condition  precedent  to  any  liability  of  the  company  on  the 
policy  of  insurance  is  fully  known  to  its  agent,  local  or  general,  who  is 
authorized  to  consummate  the  contract  of  insurance,  the  agent's  knowl- 
edge is  the  knowledge  of  the  company,  and  his  act  in  executing  the 
policy,  as  a  valid  and  completed  contract,  is  an  exercise  of  the  power  of 
the  company,  and  constitutes  a  waiver  by  it  of  such  condition  precedent, 
and  of  the  general  requirement  that  waivers  of  conditions  expressed  in 
the  policy  shall  be  in  writing  indorsed  thereon.     Id. 

16.  Contracts  Limiting  Waiver  of  Conditions  —  Power  of  Agents  to 
Waive.  —  An  insurance  company  cannot  so  limit  its  capacity  to  contract 
by  general  stipulations  against  waiver  of  conditions,  or  that  its  contracts 
or  waivers  must  be  in  writing,  that  it  cannot,  by  its  agents,  make  an  oral 
contract  or  an  oral  waiver,  not  forbidden  by  the  statute  of  frauds;  and 
whether  the  agent  had  the  power  to  make  such  contract  or  to  waive  the 
condition,  notwithstanding  the  provision  in  the  policy  requiring  a  writ- 
ing, is  a  question  of  fact.     Id. 

17.  Waiver  of  Conditions  by  Agent.  —  A  local  insurance  agent,  clothed 
with  general  power  to  solicit  and  consummate  contracts  of  insurance, 
stands  in  the  stead  of  the  company,  and  represents  its  whole  power  to 
give  validity  to  the  contracts  which  he  is  authorized  to  execute  and  de- 
liver, and  to  waive  conditions  precedent  to  liability  by  oral  agreement, 
including  the  condition  as  to  the  mode  of  waiver  of  such  conditions  pre- 
cedent, by  indorsement  in  writing  on  the  policy,  so  far  as  to  estop  the 
company  from  questioning  its  original  liability  on  the  ground  that  the 
waiver  made  at  the  time  of  the  delivery  of  the  policy  was  not  indorsed 
upon  it.     Id. 

18.  Waiver  of  Condition  as  to  Arbitration  of  Loss.  —  Where  a  fire  in- 
surance policy  provides  for  arbitration  of  the  amount  of  loss  on  failure  of 
the  parties  to  agree  thereoii,  no  arbitration  is  contemplated  or  required 
except  in  that  event;  and  if,  after  loss,  the  requisite  proofs  of  the  amount 
are  furnished  the  company,  and  it  does  not  object  to  such  amount  of  loss, 
or  the  proofs  thereof,  but  denies  its  liability  on  the  ground  that  the  policy 
does  not  exist,  and  was  canceled  before  loss,  this  is  sufficient  evidence 
that  the  company  acquiesced  in  the  amount  of  loss  claimed,  and  thereby 
waived  its  right  to  have  it  determined  by  arbitration.     Id. 

19.  Insurance  on  Articles  Contained  in  a  Certain  Livery-stable,  such 
as  harness  and  carriages,  which  the  insurer  knows  are  kept  in  constant 
use,  and  therefore  often  in  need  of  repairs,  remains  in  force  while  such 
articles  are  temporarily  absent  from  the  stable  for  the  purpose  of  being 
repaired,  and  if  they  are  destroyed  by  fire  during  such  absence,  a  re- 
covery may  be  had  for  the  loss  thereby  sustained.  Niagara  F.  Ins.  Co. 
V.  Eiliott,  115. 
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20.  Insurer's  Right  to  Scbkooation.  —  Insurer  who  has  paid  a  loss  to  a 
mortgagee  is  not  entitled  to  be  subrogated  to  the  mortgage  debt  while 
any  part  of  it  remains  unpaid.  In  other  words,  the  insurer  is  not  en> 
titled  to  subrogation,  if  any  part  of  the  debt  is  unpaid,  unless  he  tenders 
to  the  mortgagee  the  balance  due.  Phenix  Ina.  Co.  ▼.  First  Nat.  Bank, 
101. 

21.  Mutual  Bkukftt  Association — Construction  ot  Forfeiture  Clau3B 
IN  Certimcatb  of  Membesship.  — A  clause  ia  a  certificate  of  member- 
ship in  a  mutual  benefit  association,  that  a  notice  of  assessment  shall  be 
sent  to  each  member  by  mail,  "and  if  the  assessment  is  not  received 
within  thirty  days  from  the  mailing  of  said  notice,  it  shall  be  accepted 
and  taken  as  sufficient  evidence  that  the  party  has  determined  to  ter- 
minate  his  connection  with  the  association,  which  connection  shall  there* 
upon  terminate,  and  the  party's  contract  with  the  association  shall  lapse 
and  be  void;  but  said  party  may  again  renew  his  connection  by  a  new 
contract  made  in  the  same  manner  as  the  first;  and  for  valid  reasons  to 
the  officers  of  the  association  (such  as  a  failure  to  receive  notice  of  an  as- 
sessment), he  may  be  reinstated,  by  paying  assessment  arrearages, "  — 
does  not  vest  in  the  officers  of  the  association  an  arbitrary  power  to  de- 
termine what  shall  be  a  valid  excuse,  but  imposes  on  them  the  duty  of 
accepting  an  excuse  if  valid;  and  if  the  excuse  for  not  complying  with 
the  notice  is,  that  the  member,  within  the  time  allowed  him  in  which  to 
make  payment,  was  stricken  with  apoplexy,  and  thereby  rendered  un- 
conscious, in  which  condition  he  remained  until  his  death,  such  excuse 
must  be  regarded  as  valid  and  sufficient,  and  the  beneficiary  under  the 
certificate  has  the  right,  after  the  death  of  the  member,  to  tender  pay- 
ment of  the  delinquent  assessment,  and  insist  on  his  reinstatement. 
Dennis  v.  Massachusetts  B.  Ass'n,  660. 

22.  Right  of  an  Insured  to  be  Reinstated  does  not  Die  with  Him, 
but  passes  to  the  beneficiary  under  the  policy.     Id. 

23.  Statement  in  Application  for  Insurance  in  Beneficial  Societt, 
What  Material. — Where  one  of  the  objects  of  a  beneficial  corporation, 
chartered  under  a  statute  authorizing  it  to  pay  to  the  widows,  orphans, 
relatives,  or  dependents  of  a  deceased  beneficial  member  a  sum  of  money, 
is  to  establish  a  benefit  fund  out  of  which  is  to  be  paid  to  the  family, 
orphans,  or  dependents  of  a  deceased  beneficial  member  a  certain  sum  of 
money,  a  statement  in  an  application  for  membership  and  insurance  in 
such  society  which  describes  the  beneficiary  as  the  niece  of  the  applicant 
is  material;  and  if  it  be  shown  that  there  was  no  kinship  between  them, 
such  false  statement  in  the  application  will  defeat  an  action  to  recover 
the  payment  of  the  insurance  money,  it  being  provided  in  a  subsequent 
clause  of  the  application  that  any  false  statement  therein  should  forfeit 
all  rights  of  the  applicant  or  of  his  beneficiaries.  Supreme  Council  v. 
Qreen,  527. 

24.  Agreement  to  Act  towards  Each  Other  as  Uncle  and  Niece  can- 
not have  the  efifect  to  make  the  parties  thereto  uncle  and  niece  within 
the  meaning  of  a  statute  authorizing  benefits  to  be  paid  to  the  "relatives" 
of  a  deceased  member  of  a  beneficial  corporation.     Id. 

25.  Beneficial  Corporation  is  not  Estopped  to  Deny  Truth  of  State- 
ment contained  m  an  application  for  membership  and  insurance  therein 
by  the  hearsay  information  of  one  of  its  officers,  who  was  in  no  way 
charged  with  the  duty  of  ascertaining  the  truth  or  falsity  of  such  state- 
ment.    Id. 
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26.  iNStTRANCB  AGAINST  ACCIDENT  —  PRESUMPTION  OF  CaUSX  Ot    iKJtTRIBB. 

—  Upon  proof  being  made  to  the  effect  that  the  decedent,  who  was  in- 
Bured  against  death  by  accident,  appeared  at  his  home  with  marks  of 
extreme  violence  visible  upon  his  back,  which  seemed  to  have  been  in- 
flicted recently,  and  from  which  he  subsequently  died,  the  presumption 
should  be  indulged  that  such  injuries  were  not  self-inflicted,  nor  caused 
by  the  negligence  of  the  insured,  but  were  the  result  of  accident.  Cronk- 
lute  V,  Travelers  Ins.  Co.,  184. 

27.  Bdrden  of  Proof.  —  If  it  appears  that  the  assured  died  from  injuries 
received  by  him,  the  insurer  must  assume  the  burden  of  proving  that 
such  injuries  resulted  from  some  cause  against  which  he  did  not  insure, 
or  that  there  had  been  some  breach  of  some  condition  or  agreement  in 
the  policy  on  account  of  which  he  is  relieved  from  liability.     Id. 

INTERVENTION. 
IwTERVEN'noN  TO  PROTECT  ATTACHMENT  LiENS.  —When  goods  have  been 
sold  under  an  execution,  one  who  claims  to  have  an  attachment  lien 
paramount  to  such  execution  need  not  resort  to  an  independent  action 
to  enforce  his  lien,  but  may  intervene  in  the  action  in  which  the  execu- 
tion issued,  have  his  lien  adjudged  to  be  paramount,  and  a  judgment 
therein  entered  directing  the  proceeds  of  the  sale  to  be  paid  towards  its 
satisfaction.     Toioers  v.  Large,  195. 

See  Estoppel,  2. 

INTEREST. 
See  Banes  and  Banking,  21;  Mortgaqes,  10;  Mcnicipal  Corporations, 

1-3. 

IRRIGATION. 
See  Easement,  2-4. 

JUDGMENTS  AND  DECREES. 

1.  Decree  of  Divorce  Granted  in  a  Foreign  Countrt,  in  Which  De- 

fendant did  not  Reside,  in  an  action  to  which  he  did  not  appear,  and 
in  which  process  was  not  personally  served  upon  him  within  such  coun- 
try,  is  void.     De  Meli  v.  De  Meli,  653. 

2.  Judgment  Void  because  of  Loss  of  Jurisdiction  through  the  Dis- 

charge OF  Cause  of  Action  Pendente  Lite.  —  If  an  action  is  brought 
to  foreclose  tax  certificates  or  other  liens,  and  the  plaintiff',  during  the 
pendency  of  the  suit,  accepts  full  payment  of  his  lien,  his  cause  of  action 
is  thereby  terminated,  and  with  it  the  jurisdiction  of  the  court  over  the 
action,  and  the  judgment  subsequently  entered  for  costs  is  void,  and  a 
sale  made  to  satisfy  it  has  no  valid  support,  and  is  therefore  ineffectual 
for  any  purpose.  Two  Rivera  Mfg.  Co.  v.  Beyer,  131. 
8.  Restitution  of  Possession  of  Land  under  Reversed  Judgment.  — 
Where  a  party  has  been  wrongfully  dispossessed  of  land  by  order  of  a 
superior  court,  which  upon  appeal  is  reversed,  and  restitution  of  posses- 
sion directed,  such  restitution  cannot  be  prevented  by  a  third  person, 
who  has  gained  peaceable  possession  under  title  derived  from  an  inde- 
pendent source,  and  adverse  to  both  parties  to  the  suit,  and  who  is  not 
in  collusion  with  either.     Quan  Wo  Chung  Co.  v.  Laumeister,  261. 
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4.  Rbstitution  or  Possession  —  WRONOFtrL  Dispossession  by  Agency  of 

Ck)URT.  —  The  rule  that  plaintiff  in  an  action  to  recover  the  possession  of 
land  cannot,  by  his  writ  of  restitution  or  assistance,  dispossess  a  stranger 
to  the  proceeding,  holding  possession  under  an  independent  title  or 
claim  of  title,  and  not  in  collusion  with  defendant,  does  not  apply  where 
the  party  seeking  to  be  restored  to  possession  has  been  wrongfully  dis- 
possessed by  the  agency  of  a  court.     Id. 

5.  Reversal  of  Judgment,  Effect  of,  on  Rights  op  Purchaser  at  Salb. 

—  Where  the  purchaser  at  a  judicial  sale  is  either  a  party  or  a  privy  to 
the  suit  in  which  the  sale  is  ordered,  his  title  will  be  defeated  by  a  re- 
versal of  the  judgment  or  decree,  upon  writ  of  error  sued  out  after  the 
making  of  the  sale.  And  a  maker  of  a  general  assignment  for  the  bene- 
fit of  creditors  is  a  privy  to  a  suit  brought  by  his  assignee  to  recover 
assets.  Welcker  v.  Staples,  869. 
See  Bankruptcy;  Costs,  4;  Payment,  6;  Process;    Set-off,  1-3. 

JUDICIAL  NOTICK 
See  Evidence,  3. 

JUDICIAL  SALES. 

1.  Mere  Inadequacy  of  Price  or  consideration  of  a  previous  sale  cannot 

affect  the  title  of  a  subsequent  honafde  purchaser,  and  is  no  evidence  of 
any  other  fraud.     Tivo  Rivers  Mfg.  Co.  v.  Beyer,  131. 

2.  A  Proceeding  to  Set  Aside  or  Rescind  the  Confirmation  of  a  Judi- 

cial Sale  cannot  be  by  summary  rule  to  show  cause,  but  should  be  by 
formal  petition  filed  in  the  case  setting  forth  the  grounds  upon  which 
the  application  is  based.      Virginia  etc.  Ins.  Co.  v.  Cottrell,  108. 

8.  Before  the  Confirmation  of  a  Judicial  Sale  the  proceeding  is  injierif 
and  the  bidder  is  not  a  purcharser,  but  after  such  confirmation  the  con- 
tract is  complete.  The  bidder  thereby  becomes  a  purchaser,  and,  as 
such,  the  owner  of  the  equitable  title  subject  to  a  lien  upon  the  property^ 
for  the  purchase-money,  and  may  be  compelled  by  process  of  the  court 
to  comply  with  the  contract.     Id. 

4.  After  Confirmation  of  a  Judicial  Sale,  it  cannot  be  rescinded  except 
upon  some  special  ground,  such  as  fraud,  accident,  mistake,  or  miscon- 
duct on  the  part  of  the  purchaser,  or  other  person  connected  with  the 
sale,  which  has  worked  an  injustice  to  the  party  complaining.     Id. 

6.  Judicial  Sale  will  not  be  Vacated  after  Confirmation  because  a 

Valuable  Mine  has  deen  Discovered  adjacent  to  the  premises  since 
the  sale,  whereby  thsir  market  value  is  increased,  though  the  purchase- 
money  has  not  been  paid,  if  there  was  no  fraud  in  concealing  the  exist- 
ence of  the  mine  before  the  order  of  confirmation  was  entered.     Id. 

6.  Probate  Sales.  —  If  on  a  Proper  Petition  a  probate  judge  orders  real 

estates  to  be  sold,  persons  who  were  parties  to  the  proceeding,  and  duly 
served  with  process,  cannot  avoid  a  sale  made  thereafter,  on  the  ground 
that,  as  appears  by  the  result  of  the  sales  made,  it  was  not  necessary  to 
sell  all  the  property  to  pay  the  debts,  for  the  payment  of  which  the  sale 
was  ordered  to  be  made.     Hodge  v.  Fabian,  25. 

7.  Collateral  Attack  on  an  Order  of  thtc  Probate  Judge  Directing 

A  Sale  cannot  be  successfully  made  when  he   had  jurisdiction  of  the 
subject-matter  and  of  the  parties.     Jurisdiction  over  the  subject-matter 
attaches  on  the  filing  of  a  petition  suflScient  in  form.     Id. 
See  Intervention;  Judgments  and  Decrees,  3-5. 
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JURISDICTION. 

1.  A  Court  has  No  Extraterritorial  Jcrisdiction,  and  a  Person  not 

Domiciled  in  a  state  or  country  cannot  be  charged  in  personam  by  adju- 
dication there,  unless  he  is  personally  served  with  notice  or  process 
within  it,  or  voluntarily  submits  himself  to  the  jurisdiction  of  its  courts 
by  appearing  in  some  manner  in  the  action  or  proceeding  sought  to  be 
instituted  against  him.     I>e  Melt  v.  De  Meli,  652. 

2.  Conflict  of  Jurisdiction  —  Order  of  Supreme  Court  Controls. — 

The  execution  of  an  order  of  restitution  of  possession  of  land  issued  upon 
appeal  cannot  be  enjoined  by  the  superior  court.  The  order  of  the  su- 
preme court  must  control,  and  any  conflicting  order  from  the  superior 
court  must  be  disregarded.     Quan  Wo  Chung  Co.  v.  Laumeiaier,  261. 

3.  Loss  OF  Jurisdiction  may  Occur  duhino  the  Pendency  of  an  Action 

over  which  the  court  had  jurisdiction  when  it  was  commenced;  and  if 
jurisdiction  is  so  lost,  any  further  action  of  the  court  is  a  nullity.  Ttoo 
Rivera  Mfg.  Co.  v.  Beyer,  131. 

4.  Jurisdiction  is  Terminated  when  the  Cause  of  Action   is  With- 

drawn OR  Extinguished.  —  The  extinguishment  of  the  cause  of  action 
is  an  extinguishment  of  the  subject-matter  of  the  suit,  and  leaves  the 
court  without  anything  over  which  it  has  jurisdiction.     Id. 
See  Judgments  and  Decrees,  1,  2;  Judicial  Sales,  7* 

JURY  AND  JURORS. 
See  Criminal  Law,  4. 

KILLING  STOCK. 
See  Railroad  Companies,  2. 

LANDLORD  AND  TENANT. 

1.  Landlord  is  tinder  No  Duty  to  Repair  Leased  Premises  nnleas  he 

has  covenanted  to  do  so,  and  his  promise  to  make  repairs  thereon  is  with- 
out consideration,  and  no  action  can  be  sustained  because  of  his  non-per- 
formance.    Oregor  v.  Cody,  466. 

2.  Negligence.  —  Landlord  Undertaking  to  Repair  Leased  Premises 

at  the  Request  of  his  Tenant,  when  under  no  obligation  so  to  do, 
and  who  assures  his  tenant  that  such  repairs  have  been  made,  is  answer- 
able to  the  tenant,  if  the  latter,  relying  on  such  assurance,  sufifers  injury 
by  reason  of  the  defects  not  being  properly  repaired.     Id. 

3.  For  Negligence  in  the  Performance  of  a  Gratuitous  Undertaking, 

through  which  damages  ensue  to  the  other  party,  an  action  lies.     Id. 

4.  Executed  Agreement  to  Reduce  Rent.  —  If  the  lessor  orally  agrees 

to  reduce  the  rent  of  leased  premises,  and  to  accept  a  less  sum  than  stip- 
ulated for  in  the  lease  thereof  under  seal,  and  such  agreement  is  carried 
out  for  a  number  of  years  by  the  payment  by  the  tenant  and  the  accept- 
ance by  the  lessor  of  such  rent  as  reduced,  and  the  giving  of  the  receipts 
therefor  as  in  full  of  all  rent  to  the  date  of  said  receipts,  the  lessor  must 
be  regarded  as  having  made  a  valid  gift  to  the  tenant  of  the  diflference 
between  the  rent  paid  and  that  stipulated  for  in  the  lease,  and  cannot 
recover  of  the  latter  the  amount  so  given  him.  McKenzie  v.  Harrison, 
638. 

5.  Lease  for  More  than  a  Year — Statute  of  Frauds. — Orai  Agree- 

ment between  two  persons  that  one  of  them  shall  take  a  lease  of  prop- 
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erty  for  five  years,  and  that  both  shall  occupy  it  during  such  term,  and 
each  shall  pay  one  half  of  the  rent,  is  void  by  the  statute  of  frauds;  and 
if  the  one  who  agrees  to  take  such  lease  does  so,  and  becomes  liable  for 
rents  for  the  full  period  specitied  therein,  be  nevertheless  can  recover 
from  the  other  only  for  such  time  as  he  actually  shares  la  the  occupancy 
of  the  leased  premises.      Talamo  v.  Spitzmiller,  607. 

6.  If  a  Lease  is  Void  under  the  Statute  of  Frauds  because  fob  Mors 

THAN  One  Year,  and  not  in  vtrriting,  but  possession  is  taken  there- 
under,  no  yearly  tenancy  is  thereby  created,  and  the  tenant,  on  aban- 
doniug  possession,  is  not  thereafter  answerable  for  rents.     Id. 

7.  Lease.  —  Parol  Agreement  for  a  Term  of  Years  is  not  Effectuai. 

TO  Create  a  Tenancy  fob  One  Yeab;  but  if  the  tenant  takes  posses- 
sion, a  tenancy  for  a  year  may  be  inferred,  if  there  is  anything  to 
show  that  such  tenancy  is  within  the  intent  of  the  parties,  as  where  there 
is  a  payment  and  receipt  of  an  installment  or  aliquot  part  of  an  annual 
rent.     Id. 

8.  Parol  Lease  for  More  than  One  Year  is   not  Effectual  to  Vest 

Any  Term  Whateveb  in  the  lessee,  and  when  he  comes  into  possession 
under  it  with  the  consent  of  the  lessor,  without  any  further  agreement, 
he  is  a  tenant  at  will  merely,  subject  to  liability  to  pay  at  the  rate  of 
the  stipulated  rent  as  for  use  and  occupation.  This  tenancy  at  will  can 
be  converted  into  a  yearly  tenancy  only  by  a  new  contract,  which,  how- 
ever, may  be  inferred  from  circumstances,  when  they  permit  it.     Id. 

9.  Statute  of  Frauds  —  Oral  Lease  fob  More  than  a  Ykab  —  Part 

Performance  —  Specific  Performance.  —  A  parol  agreement  for  a 
lease  of  lands  for  more  than  a  year  is  void;  but  if  the  tenant  has  entered 
into  possession,  paid  rent,  incurred  expenses  in  improvements,  and 
changed  his  circumstances  and  condition,  relying  upon  the  oral  agree- 
ment, to  such  an  extent  that  a  refusal  on  the  part  of  the  landlord  to  per- 
form operates  as  a  fraud  on  the  tenant,  there  is  such  part  performance 
as  will  take  the  case  out  of  the  statute  of  frauds,  and  authorize  the  court 
to  decree  specific  performance  of  the  parol  agreement.  Wallace  v. 
Scoggins,  749. 

10.  Statute  of  Frauds  —  Parol  Lease  foe  More  than  a  Year  — 
Specific  Performance. —  A  parol  agreement  for  a  lease  of  lands  for 
more  than  a  year  is  such  an  agreement  that  its  paxt  performance  takes  it 
out  of  the  operation  of  the  statute  of  frauds  and  renders  it  enforceable  by 
decree  of  specific  performance  in  equity.     Id. 

LARCENY. 
See  Criminal  Law,  L 

LEASK 
See  Landlord  and  Tenant,  5-10. 

LIENS. 
Bee  Creditors*  Bills,   1-3;    Intervention;   Judgments  and  Decrees,  2; 
Mortgages,  1';  Partnership,  1;  Sales,  3,  4;  Subetyship,  4;  Vendob 
'and  Vendee,  13,  14,  15. 

LIFE   ESTATE. 

See  Estates. 
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LIMITATIONS  OF  ACTIONS. 

1.  AB3ENCB  FROM  State,  Effect  OF.  —  Absence  of  a  party  from  the  state 

stops  the  running  of  the  statute  of  limitations  as  to  causes  of  action 
against  him;  but  his  absence  does  not  stop  the  running  of  the  statute  as 
to  any  cause  of  action  in  his  favor.     Stone  v.  Hammell,  272. 

2.  Against  Sheriff's  Deed.  —  If  a  judgment  debtor  sells  land  which  ia 

then  subject  to  a  judgment  lien,  and  his  vendee  enters  into  possession 
thereof,  and  holds  the  same,  claiming  title  thereto,  and  a  sale  is  subse- 
quently made,  and  a  sheriflf's  deed  executed,  in  the  enforcement  of  such 
judgment,  the  statute  of  limitations  commences  to  run  in  favor  of  the 
purchaser  from  the  judgment  debtor  at  the  date  of  his  entry  into  posses- 
sion, and  not  from  the  date  of  the  execution  of  the  sheriflf's  deed.  And 
if  the  time  between  such  entry  into  possession  and  the  commencement  of 
the  action  is  greater  than  that  allowed  by  the  statute  of  limitations  for 
the  bringing  of  actions  to  recover  real  property  adversely  held,  then  the 
plea  of  the  statute  of  limitations  must  be  sustained,  and  the  right  of  the 
purchaser  at  the  sheriffs  sale  to  recover  the  property  denied.  Oarvin  V. 
Cfarvin,  48. 

See  Adverse  Possession. 

LIS  PENDENS. 
See  Abatement,  2;  Judgments  and  Decrees,  2;  Marriaob  and  Divorcb, 

9,  13. 

MALPRACTICE. 
See  Physicians  and  Surgeons,  2-6. 

MANDAMUS. 

1.  Mandamus  will  Lie  to  Compel  a  Sheriff  to  Enforce  an  Order  of 

Restitution  of  possession  of  land,  issued  upon  appeal  in  a  case  where  a 
party  has  been  wrongfully  dispossessed  through  the  agency  of  a  superior 
court,  though,  in  the  mean  time,  a  third  person,  not  in  collusion  with 
either  party  to  the  suit,  has  gained  possession  of  the  premises,  claiming 
a  title  derived  from  an  independent  source.  Quan  Wo  Chung  Co.  v.  Lcai- 
meister,  261. 

2.  Legality  and  Validity  of  Election  of  Officer  may  be  Inquired  into 

BY  Mandamus  when.  — When  a  city  charter  provides  that  an  election 
shall  be  made  by  the  mayor  and  aldermen  by  ballot,  no  other  oflBcial 
being  directed  to  declare  or  certify  it,  and  no  provision  is  made  for  a 
contest,  the  legality  and  validity  of  such  election  may  be  inquired  into 
in  any  proceeding  by  mandarmis  to  compel  others  to  recognize  the  claim- 
ant's title  to  the  office,  or  when  he  seeks  to  enter  into  it,  or  otherwise 
assert  his  right  to  act  as  duly  elected.  Lawrence  v.  Ingersoll,  870. 
See  Injunctions. 

MARKETABLE  TITLE. 
'  See  Vendor  and  Vendee,  3-6. 

MARRIAGE  AND  DIVORCE. 
1.  Cohabitation  AND  Promise  of  Marriage  does  not  Establish. — The 

illicit  cohabitation  of  a  man  and  woman  as  husband  and  wife  for  one 
week  prior  to  the  death  of  the  former,  under  an  agreement  that  the 
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marriage  ceremony  was  to  be  performed  the  next  week,  and  the  ac- 
knowledgment of  the  man  that  the  woman  was  his  wife,  in  the  presence 
of  witnesses,  is  not  sufficient  to  constitute  marriage.  Estate  of  Orimm, 
796. 

2.  Presumption — Rebuttal. — The  presumption  of  marriage  arising  from 

the  illicit  cohabitation  and  reputation  of  marriage  between  a  man  and 
woman  is  rebutted  by  evidence  that  no  marriage  ceremony  has  in  fact 
taken  place  between  them.     /(/. 

3.  Breach  or  Promise  of  Marriage  —  Improper  Motives  of  Defendant. 

—  Instrltction  Assuming  Facts  not  Proved.  —  In  an  action  for  breach 
of  promise  of  marriage,  where  the  record  discloses  no  sort  of  improper 
motive  on  the  part  of  defendant  in  entering  into  the  alleged  contract  of 
marriage,  it  is  prejudicial  error  toward  him  for  the  court  to  assume  and 
to  intimate  to  the  jury  that  evidence  exists  tending  to  show  such  im- 
proper motive.  Therefore,  in  such  a  case,  an  instruction  that  "  a  man 
who  enters  into  a  contract  of  marriage  with  a  woman,  with  improper 
motives,  and  then  ruthlessly  and  unjustifiably  breaks  it  off,  does  a  wrong 
to  the  woman,  for  which  she  is  entitled  to  exemplary  damages,"  is  erro- 
neous.    Moore  v.  Hopkins,  248. 

4.  Cruelty  of  Treatment  as  Ground  for  Divorce  a  Mensa  et  Thoro. — 

Outbreaks  of  passion  and  violence  on  the  part  of  a  wife  when  she  is 
under  the  influence  of  drink  and  beyond  self-control  do  not  constitute 
such  cruel  treatment  of  the  husband  as  will  justify  a  divorce  a  mensa  et 
thoro.  Shutt  V.  Shutt,  519. 
6.  Drunkenness  does  not  Constitute  Such  Excessively  Vicioua  Conduct 
on  the  part  of  a  wife  as  will  justify  a  divorce  a  mensa  et  thoro  under  the 
Maryland  code,  although  it  may  be  accompanied  with  gross  and  revolt- 
ing language,  and  lead  to  disagreeable  broils  in  the  family.     Id. 

6.  Morphine  Habit  not  Habitual  Drunkenness.  —  Proof  of  habitual  in- 

toxication produced  by  the  hypodermic  administration  of  morphine  will 
not  sustain  a  complaint  for  divorce  under  the  Illinois  statute  alleging 
"habitual  drunkenness  "  as  a  cause  of  action,  for  the  reason  that  the 
words  "  habitual  drunkenness, "  as  used  in  the  statute,  mean  that  state 
or  condition  which  follows  from  taking  into  the  body,  by  drinking  or 
swallowing,  excessive  quantities  of  intoxicating  liquor.  Youngs  v.  Youngs, 
313. 

7.  Cruelty  —  What  is  not.  —  In  an  action  for  divorce  on  the  ground  of 

cruelty,  where  the  violence  complained  of  was  provoked  by  the  complain- 
ant's attempts  to  take  morphine  from  her  husband  while  he  was  attempt- 
ing to  administer  the  drug  to  himself  while  in  a  state  of  partial  or  total 
delirium,  and  his  acts  consisted  mainly  in  resisting  such  attempts,  the 
complainant  cannot  set  up  the  treatment  thus  received  by  her  as  extreme 
and  repeated  cruelty  within  the  meaning  of  the  statute.     Id. 

8.  Condonation  of  Cruelty. — In  an  action  for  divorce  on  the  ground  of 

cruelty,  where  it  is  shown  that  the  last  act  of  violence  to  the  complainant 
was  committed  three  months  before  she  ceased  to  live  and  cohabit  with 
the  defendant,  there  is  such  condonation  as  will  bar  the  complainant's 
right  to  relief,  in  the  absence  of  proof  of  subsequent  conduct  on  the  part 
of  defendant  sufficient  to  do  away  with  such  condonation.     Id. 

9.  Alimony — Permanent    Allowance.  —  Alimony,    in     its    strict    legal 

sense,  and  as  used  in  section  137,  Civil  Code  of  California,  proceeds  only 
from  husband  to  wife,  and  as  a  means  of  support  for  her  pendente  lite. 
Therefore,  after  divorce,  there  can  be  no  alimony;  but  the  permanent 
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allowance  provided  for  in  section  139  of  snch  code,  which  may  b«  given 
the  wife  after  divorce  for  an  ofiFense  of  the  husband,  is  not  alimony,  nor 
a  mere  substitute  for  the  wife's  interest  in  the  community  or  separate 
property  of  the  husband.  It  is  given  the  wife  as  compeiisatioo  for  th* 
wrong  done  to  her  by  the  husband.     Ex  parte  Spencer,  266. 

10.  Permanent  Allowance  for  Support  of  Wife.  —  When  a  divorce  is 
granted  for  the  ofiFense  of  the  husband,  the  court  may,  under  section  139, 
Civil  Code  of  California,  independent  of  the  property  then  in  esse,  com* 
pel  him  to  pay  out  of  his  future  earnings  a  suitable  monthly  allowance 
for  the  support  of  the  wife  during  life,  or  for  a  shorter  period,  having 
regard  to  their  circumstances,  the  husband's  earnings,  or  ability  to 
earn  money,  by  way  of  compensation  to  the  wife  for  deprivation  grow- 
ing out  of  his  own  wrong.  Such  allowance  may  be  increased  or  dimin* 
ished  as,  in  the  opinion  of  the  court,  the  changed  circumstances  of  the 
parties  may  warrant.     Id. 

\\.  Permanent  Allowance  to  Wife  —  Contempt  of  Husband  in  not 
Paying.  — W^hen  the  court  granting  a  divorce  has  ordered  the  husband 
to  pay  a  permanent  monthly  allowance  for  the  support  of  his  divorced 
wife,  it  may  imprison  him  for  contempt  for  violation  of  its  order.  His 
only  remedy  is  to  purge  himself  of  such  contempt  by  showing,  to  the 
satisfaction  of  the  court,  that  he  is  unable  to  obey  the  order,  and  that 
his  inability  has  not  been  caused  by  his  own  act  for  the  purpose  of 
avoiding  payment.  When  imprisoned  for  violation  of  such  order,  he 
is  not  entitled  to  his  discharge  upon  /labeas  corpus,  if  the  court,  tiuding 
him  able  to  pay  the  allowance,  has  jurisdiction  as  shown  by  the  record. 
Id. 

12.  Alimony  may  be  Allowed  in  an  Action  to  have  a  Mabriaqe  Db- 
CLARED  Void  because  the  defendant  at  the  time  of  such  marriage  was 
the  husband  of  another  woman  who  is  still  living.     Lea  v.  Lea,  692. 

13.  Suit  for  Divorce,  What  is.  —  A  Suit  to  have  a  Mabriaqs  Dk- 
OLAKED  Void  because  one  of  the  parties  was  incompetent  to  enter  into 
it  is  properly  styled  a  suit  for  a  divorce,  and  the  woman  who  is  plaiutifif 
in  such  suit  may  be  awarded  alimony  pendente  lite.     Id. 

See  Homestead,  1;  Husband  and  Wife,  12;  Wills,  22,  23. 

MARRIED  WOMEN. 
See  Estoppel,  3-6;  W^ills,  25,  26. 

MASTER  AND  SERVANT. 

1.  Onb  Who  is  Operating   a  Coal  Mine  by  thb  Aid  or  Cabs  ani> 

Other  Machinery,  while  be  is  not  an  insurer  of  the  safety  of  his 
employees,  is  yet  bound  to  do  all  that  human  care,  vigilance,  and  fore- 
sight can  reasonably  do,  consistent  with  the  practical  operation  of  the 
mine,  to  put  and  keep  it  and  the  instrumentalities  there  used  in  a  safe 
and  good  condition.     South  West  Imp.  Co.  v.  Smith,  69. 

2.  Master   Who  Undertakes    to    Run    Dangerous    Machinery    with 

Insufficient  Help,  in  consequence  of  which  a  servant  is  injured,  is 
guilty  of  negligence,  and  is  answerable  to  the  servant  so  injured.  Id. 
8.  A  Master  may  be  Held  Answerable  for  Injuries  Suffered  by  a 
Servant  through  the  neglect  of  the  master  to  supply  with  sufficient 
brakes  a  train  ot  cars  which  was  being  operated  in  a  coal  mine,  in  which 
the  servant  was  employed,  or  from  the  operating  of  such   caxs  in   the 
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ab^isnce  of  Insnfficfent  help,  whereby  tlierfe  was  a  failure  to  properly 
sprag  or  chock  them.     Id. 

4.  Master's  Presdmptivb  Knowledgb  of  Dangerous  Machinery. — An 
electric  light  company  is  presumed  to  know  the  dangerous  character  and 
condition  of  its  wires,  endangering  the  person  and  life  of  its  employee  in 
the  discharge  of  his  duty;  and  ignorance  of  the  danger  on  the  part  of 
the  company  will  not  excuse  it  from  liability  to  an  employee  who  is  in- 
jured without  notice  of  the  peril  to  which  he  is  exposed.  Myhan  v. 
Louisiana  etc.  Co.,  436. 

6.  Duty  to  Warn  Employee  or  Dangerous  Machinery.  —  An  electric  light 
company  is  bound  specially  to  warn  its  employee  of  the  nature  of  the 
danger  arising  from  coming  in  contact  with  its  exposed  wires,  and  it 
will  not  be  excused  in  case  of  injury,  unless  it  proves  that  the  employee 
weH  knew  the  danger,  and,  notwithstanding,  exposed  himself  willingly 
and  deliberately  to  it.     Id. 

6.  Employee's  Presumptive  Ignorance  of  Dangerous  Machinery.  —  An 

employee  of  an  electric  light  company  is  presumed  to  be  ignorant  of  the 
danger  arising  from  coming  in  contact  with  exposed  wires,  and  in  case  of 
injury  the  burden  of  positive  proof  is  on  the  company  to  show  notice  and 
knowledge  of  the  danger  on  the  part  of  the  employee.     Id. 

7.  Contributory  Negligence  —  Dangerous  Employment. —It  is  not  con- 

tributory negligence  on  the  part  of  an  employee  to  engage  in  a  danger- 
ous occupation.  The  risk  assumed  by  the  servant  is  the  ordinary 
hazard  incident  to  the  employment,  and  unless  the  act  causing  the 
injury  is  necessarily  and  inevitably  dangerous,  no  negligence  can  be 
imputed  to  him.     Id. 

8.  Employee  may  Act  upon   Presumption  that  the  employer  will  not 

expose  him  to  unnecessary  risk,  and  has  taken  all  necessary  precautions, 
and  may  rely  upon  the  care  and  trust  to  the  superior  knowledge,  infor- 
mation, and  judgment  of  the  employer.     Id. 

9.  Employee  is  not  Bound  to  Inquire  as  to  Latent,  bat  only  patent, 

defects  in  machinery,  and  may  presume  that  this  inquiry  has  been  made 
by  the  employer,  upon  whom  the  duty  devolves;  and  although  the  ser- 
vant may  know  of  the  defects,  this  will  not  defeat  his  claim  for  damages 
for  injury,  unless  it  is  shown  that  he  knew  that  the  defects  were 
dangerous.  Id. 
iO.  Master  is  Liable  for  Subjecting  his  Servant,  through  Negli- 
gence, to  greater  risks  than  those  which  fairly  belong  to  the  employ- 
ment, and  the  servant  need  only  raise  a  reasonable  presumption  of 
negligence  on  the  part  of  the  master,  in  order  to  recover  for  an  injury 
received.     Id. 

11.  Servant's  Knowledge  of  Dangerous  Agency.  —  Ignorance,  on  the  part 
of  a  servant,  of  the  dangerous  character  of  the  agency  which  he  is  called 
upon  to  use  is  no  part  of  his  cause  of  action  for  an  injury  sustained  in  the 
use  of  such  agency.  Hence,  in  an  action  by  a  street-car  driver  to  recover 
for  an  injury  from  a  vicious  horse  furnished  for  his  use  by  the  company,  he 
need  not  allege  his  knowledge  or  lack  of  knowledge  of  the  viciousness  of 
the  animal.     Donahue  v.  Enterprise  R.  R.  Co.,  854. 

12.  Servant's  Duty  to  Know  of  Dangerous  Agency.  —  A  servant  suing 
to  recover  for  personal  injury  need  neither  allege  nor  prove  his  ignorance 
or  lack  of  means  of  knowing  that  the  agency  which  he  was  called  upon 
to  use  was  dangerous  and  unsafe,  as  it  is  the  duty  of  the  master  to  know 
this.     That  the  servant  knew  or  ought  to  have  known  the  dangerous 
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character  of  the  agency  Inrolves  his  contributory  negligence,  and  is  an 
afiSrmative  defense,  imposing  the  burden  of  proof  on  the  master.     Id. 

13.  RisK3  Assumed,  and  Rights  to  iNSTRacriONS  Rblatino  thereto.  — 
A  servant  assumes  the  risks  ordinarily  incident  to  hia  employment,  but 
he  has  the  right  to  expect  his  employer  to  provide  machinery,  tools,  and 
appliances  reasonably  safe  for  his  use,  and  he  assumes  no  risks  growing 
out  of  their  defective  character,  unless  he  has  been  fully  advised  that 
they  are  defective  and  dangerous,  or  such  defect  or  danger  is  apparent. 
Rummel  v.  Dilworlh,  827. 

14.  Duty  to  Protect  Young  Servants.  —  It  is  the  duty  of  the  master  to 
take  notice  of  the  age  and  ability  of  young  servants,  and  to  use  ordinary 
care  to  protect  them  from  risks  which  they  cannot  properly  appreciate, 
and  to  which  they  should  not  be  exposed.     Id. 

18.  Instructions  as  to  Risks  Question  of  Fact.  —  If  a  young  servant  em- 
ployed in  one  capacity  is  injured  while  performing  a  different  and  more 
dangerous  duty,  which  should  have  been  performed  by  another  and  older 
servant,  it  is  a  question  of  fact  for  the  jury  whether  the  young  servant 
had  been  sufficiently  warned  and  instructed  as  to  the  dangerous  employ- 
ment, and  whether  the  master  had  done  all  that  was  reasonably  neces- 
sary to  protect  the  servant.     Id. 

16.  Risks  Assumed  by  Servant.  —  A  servant  must  know  the  dangers  of  his 
employment,  by  actual  experience  in  the  employment,  or  by  instructions 
of  his  master,  before  he  can  be  held  to  have  assumed  them.     Id. 

17.  Right  of  Servant  to  Protection.  — The  scope  of  duty  within  which 
a  servant  is  entitled  to  protection  is  to  be  defined  by  what  he  was  em- 
ployed to  perform,  and  what,  with  the  knowledge  and  approval  of  his 
master,  he  did  perform,  rather  than  by  the  verbal  designation  of  his 
position  and  employment.     Id. 

18.  A  Minor  no  less  than  an  adult  servant  takes  upon  himself  the  ordinary 
hazards  incident  to  the  service  in  which  he  is  engaged.  South  West  Imp. 
Co.  V.  Smith,  59. 

19.  Employee  having  Full  Knowledge  of  the  Existence  of  a  Defect 
in  Machinery,  and  continuing  its  use  until  the  happening  of  an  accident 
chargsable  to  the  defect,  and  by  which  he  is  injured,  cannot  recover  of 
his  employer  therefor.     OdeU  v.  Neyr  York  etc.  R.  R.  Co.,  650. 

fO.  A  Servant  is  Answerable  to  a  Fellow-.servant  Injured  by  hi3 
Negligence.  —  Where  two  or  more  persons  are  engaged  in  the  same 
general  business  of  a  common  employer,  in  which  their  mutual  safety  de- 
pends somewhat  upon  the  care  exercised  by  them  respectively,  each  owes 
to  the  other  a  duty,  resulting  from  their  relation  of  fellow-servants,  to 
exercise  such  care  in  the  prosecution  of  their  work  as  men  of  ordinary 
prudence  use  in  like  circumstances,  and  he  who  fails  in  that  respect  is 
responsible  for  the  resulting  physicial  injury  to  his  fellow -servant.  Hare 
V.  Mclntire,  476. 

21.  Independent  CoNTRAcroR  is  One  Who,  Ex^jrcising  Independent  Em- 
ployment, CoNTRACi'S  to  do  a  piece  of  work  according  to  his  own  methods, 
and  without  being  subject  to  control  of  his  employer,  except  as  to  the 
result  of  his  work.     Powell  v.  Constrtirtion  Co.,  925. 

22.  Employer  of  Independent  Contractor  not  Liable  fob  Latter's 
Negligence  when.  —  One  who  employs  a  fit  and  proper  person  as  an 
independent  contrator  to  do  work  not  in  itself  unlawful,  or  a  nuisance, 
or  necessarily  attended  with  danger  to  others,  is  not  responsible  for  such 
contractor's  negligence,  nor  for  that  of  his  subcontractor  or  servants.    Id. 
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23.  Stipulation  that  Work  shall  bb  Donb  to  Satistaction  of  Em- 
ployer's Engineer,  Effect  of.  — The  fact  that  a  general  railway  con- 
traotor  sublets  a  part  of  the  work  embraced  in  his  own  contract,  and 
stipulates  that  the  work  is  to  be  done  in  a  thorough  and  workman-like 
manner,  to  the  satisfaction  of  his  chief  engineer,  is  not  evidence  of  such 
an  assumption  of  a  right  to  control,  as  to  the  details  or  methods  of  doing 
the  work,  as  will  make  him  responsible  for  the  wrongs  of  such  subcon- 
tractor or  of  his  servants.  Nor  does  the  fact  that  the  contract  provides 
that  the  track  is  to  be  laid  as  far  as  such  engineer  shall  order  take  it  out 
of  the  rules  applicable  to  independent  contractors.     Id. 

24.  Independent  Contractor  Liable  for  Acts  of  Servant  Lent  to  Him 
WHEN.  — The  fact  that  one  is  the  general  servant  of  one  employer  doe* 
not,  as  matter  of  laWj  prevent  him  from  becoming  the  particular  ser- 
vant of  another,  who  may  become  liable  for  his  acts.  If  he  was  perform- 
ing a  special  service  for  an  independent  contractor,  he  will  be,  as  to  that 
particular  service,  the  servant  of  him  for  whom  such  service  w^as  per- 
formed, although  he  may  be  the  general  servant  of  another.     Id. 

26.  Parol  Evidence  Admissible  to  Show  Relation  of  Parties  Differ- 
ent from  That  Stated  in  Contract.  —  Although  upon  the  face  of  a 
written  contract  the  relation  between  the  parties  thereto  seems  to  be  that 
of  employer  and  independent  contractor,  it  is  competent  to  show  that  the 
parties,  as  matter  of  fact,  by  their  conduct,  put  a  dififerent  construction 
npon  it,  and  that  in  fact  the  relation  was  that  of  master  and  servant.  Id, 
See  Carriers,  13,  14-19;  Railroad  Companies,  8,  9. 

MINOR  SERVANTS. 
See  Master  and  Servant. 

MONOPOLIES. 
8ee  Contracts,  6-8;  Corporations,  11-16. 

MORTGAGES. 

1.  PRIORITT  AS   BETWEEN    ASSIGNEES  OP    BONDS    SECURED    BY  OnE    MoBT- 

qaoe.  —  As  between  the  assignees  of  two  bonds  maturing  at  dififerent 
times,  and  secured  by  one  mortgage,  there  are  no  priorities,  in  the  absence 
of  express  stipulation  on  the  subject,  and  each  is  entitled  to  share  pro 
rata  in  the  proceeds  of  the  sale  of  the  mortgaged  premises,  if  not  suffi- 
cient to  pay  the  mortgage  debt  in  full.     Oordon  v.  Hazzard,  857. 

2.  Void  Foreclosure  Sale  —  Effect  on   Purchaser  or   his  Grantee. 

—  Where  a  mortgagee  becomes  the  purchaser  of  the  mortgaged  property 
at  a  void  foreclosure  sale,  obtains  his  deed,  enters  into  possession,  and 
then  conveys  the  premises,  his  grantee,  or  any  successor  in  interest  of 
the  latter,  is  an  assignee  of  the  mortgage  debt  and  mortgage,  and  con- 
sidered as  a  mortgagee  in  possession.  Cooke  v.  Cooper,  709. 
8.  Rights  of  Mortgagee  in  Possession  after  Default.  —  While  a  mort- 
gagee cannot  maintain  a  possessory  action  to  recover  possession  of  the 
mortgaged  premises  by  reason  of  the  default  of  the  mortgagor,  still,  if 
he  can  make  a  peaceable  entry  upon  the  mortgaged  premises  after  condi- 
tion broken,  he  may  do  so,  and  may  thereafter  maintain  such  possession 
against  the  mortgagor  and  every  person  claiming  under  him  subsequent 
to  the  mortgage,  subject  to  be  defeated  only  by  the  payment  of  his  debt. 
Id. 
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4.  Right  op  Mortgagee  in  Possession  to  Remove  Buildings.  —  A 
mortgagee  in  possession  is  not  to  be  treated  as  a  mere  stranger  who  goes 
upon  the  land  of  another,  and  places  improvements  there  without  the 
consent  of  the  owner;  but  he  may  lawfully  take  down  and  carry  away 
any  buildings  erected  by  him  on  the  mortgaged  land,  the  materials  of 
which  were  his  own,  and  not  so  connected  with  the  soil  that  they  cannot 
be  removed  without  prejudice  to  it.     Id. 

6.  Mortgagee  in  Possession,  with  the  right  to  remove  a  building  from 
the  mortgaged  premises,  may  exercise  the  right  without  a  resort  to 
equity.     Id. 

6.  Mortgagee,  when   not  Chargeable  with  Rents  and  Profits.  —  To 

charge  a  mortgagee  with  rents  and  profits,  it  must  be  shown  that  he  has 
occupied  the  mortgaged  premises  under  his  mortgage.  If  the  title  of 
the  mortgagor  has  been  divested,  and  the  mortgagee  has  been  in  posses- 
sion under  a  title  derived  from  the  mortgagor,  he  is  not  chargeable  with 
such  rents  and  profits.     Gasktll  v.  Viquesney,  364. 

7.  Purchaser   at  Foreclosure,    when   not  Liable  to  Junior  Mort- 

gagee FOR  Rents  and  Profits.  —  A  purchaser  at  a  foreclosure  sale 
who  aifterwards  becomes  the  owner  of  the  mortgaged  premises  by  con- 
veyance from  the  assignee  in  bankruptcy  of  the  mortgagor  is  not  liable 
for  the  rents  and  profits  to  a  junior  mortgagee  not  made  a  party  to  the 
foreclosure  proceedings.     Id. 

8.  Rents  and  Profits — Evidence.  — In  an  action  by  a  junior  mortgagee, 

not  made  a  party  to  a  foreclosure,  to  recover  the  rents  and  profits  of  the 
mortgaged  premises  from  the  purchaser  at  a  foreclosure  sale,  the  deed 
executed  by  the  assignee  of  the  mortgagor  in  bankruptcy  to  such  pur- 
chaser is  admissible  in  evidence  to  show  his  possession  as  owner,  and  not 
as  mortgagee,  and  in  such  action  evidence  of  the  value  of  the  rents  and 
profits  of  the  premises  is  not  admissible.     Id. 

9.  Redemption  —  Rights    of    Junior    Mortgagee.  —  Where  a   junior 

mortgagee  desires  to  redeem  from  a  sale  on  a  senior  mortgage,  he  may  da 
so,  where  he  was  not  made  a  party  to  the  foreclosure  suit,  without  pay- 
ing the  costs,  of  such  suit.     Id. 

10.  Redemption  by  Junior  Mortgagee  —  Interest.  —  A  junior  mortgagee 
seeking  to  redeem  should  be  compelled  to  pay  the  same  rate  of  interest 
to  the  date  of  redemption  as  that  drawn  by  senior  liens.     Id, 

11.  Mortgagee's  Right  to  Rents  and  Profits.  —  Where  a  mortgagor, 
after  condition  broken,  makes  an  assignment  of  the  mortgaged  premises 
for  the  benefit  of  creditors,  subject  to  existing  liens,  the  mortgagee  in 
his  action  to  foreclose  is  not  entitled  to  have  a  receiver  appointed  pen- 
dente  lite  to  collect  the  rents  and  profits  to  be  applied  to  the  payment  of 
the  mortgage  debt,  merely  because  of  the  insolvency  of  the  mortgagor 
and  the  insufficiency  of  the  premises  to  pay  such  debt.  Seigniotcs  v. 
Pate,  846. 

12.  Effect  of  Assignment  as  to  Rents  and  Profits.  —  An  assignment 
of  the  mortgaged  premises  b^^  an  insolvent  mortgagor,  made  before  fore- 
closure, and  while  the  rents  and  profits  belong  to  him,  carries  with  it  the 
right  in  the  assignee  to  receive  and  apply  the  same  as  provided  for  in  the 
assignment,  although  the  mortgaged  premises  are  insufficient  to  satisfy 
the  mortgage  debt.     Id, 

13.  A  Mortgage  is  a  Mere  Securitt  for  a  debt.  It  is  only  a  chattel  in- 
terest, and  the  mortgagor  continues  the  real  owner  of  the  fee.  Killebrew 
V.  Hines,  672. 
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14.  The  Mortgaoeb  is  not  Entitled  to  the  Rents  and  profits  of  the 
mortgaged  premises  until  he,  or  some  one  in  his  behalf,  takes  actual  pos- 
session.    Id. 

15.  Mortgagee,  when  has  No  Right  to  Crops.  —  If  there  be  no  entry  or 
equitable  proceedings  by  which  the  crops  are  sequestered,  the  mortgagee 
has  no  lien  upon'and  cannot  recover  them,  in  an  action  in  the  nature  of 
replevin  therefor  against  the  mortgagor  or  other  persons.  Even  after 
entry  or  sequestration,  if  the  mortgagor  has  been  permitted  to  remain  in 
possession  and  cultivate  the  soil,  the  mortgagee's  interest  in  the  crops  ia 
subordinate  to  the  agricultural  lien  allowed  by  the  statute  of  North 
Carolina  to  persons  who  have  made  advances  to  assist  the  mortgagor  to 
make  the  crop.     Id. 

16.  Subrogation  to  Released  Mortgage.  —  One  who  advances  money 
with  which  to  pay  oflf  a  mortgage,  in  pursuance  of  an  agreement  that  he 
should  do  so,  and  that  the  mortgage  should  be  discharged  of  record, 
and  a  new  mortgage  given  him  on  the  same  property  for  the  amount 
80  advanced,  is  entitled  to  be  subrogated  to  the  mortgage,  and  to  have 
the  satisfaction  of  record  set  aside,  and  a  decree  foreclosing  such  mort- 
gage in  his  favor,  as  against  the  original  mortgagor,  and  one  who,  with 
knowledge  of  all  the  facts,  received  a  conveyance  of  the  property. 
Wilton  V,  Mayberi-y,  193. 

See  CHArrEL  Mortgages;  Evidence,  1;  Husband  and  Wife,  11;  Insur- 
ance, 20;  Patment,  1-5,  6;  Vendor  and  Vendee,  1. 

MUNICIPAL  CORPORA.TIONS. 

1.  Municipal  Corporation  need  not  Seek  rrs  Creditor  and  tender  him 

money  due  from  it,  in  order  to  stop  the  accumulation  of  interest  on  its 
debt.     Friend  v.  Pittsburgh,  811. 

2.  Place   of   Payment   oi    Indebtedness  —  Interest.  —  The  municipal 

treasury  is  the  place  where  the  municipality's  bonds  are  to  be  paid,  un- 
less some  other  place  ia  expressly  provided;  and  until  a  bond  has  been 
there  presented  and  payment  refused  at  maturity,  the  city  is  not  liable 
for  subsequently  accruing  interest,  if  it  has  funds  on  hand  to  pay  the 
bond  at  maturity.     Id. 

8.  Bonds  —  Payment  —  Interest.  —  The  holder  of  a  municipal  bond  payable 
in  installments,  but  not  presented  for  payment  until  the  last  one  matured, 
is  entitled  to  recover  interest  on  overdue  installments  up  to  such  time  aa 
the  city  provided  funds  for  their  payment.     Id. 

4.  Discretion  of  Municipal  Officers  —  A  Court  of  Equity  will  not 
Undertake  to  Control  the  judgment  of  the  common  council  of  a  mu- 
nicipal corporation,  and  compel  them  to  build  a  public  hall  upon  a  lot 
which  they  do  not  think  is  suitable  or  convenient  for  that  purpose, 
though  the  municipality  had  previously  accepted  the  conveyance  of  such 
lot  upon  the  condition  that  such  hall  should  be  built  thereon.  Kendall 
v.  Frey,  118. 

6.  One  Common  Council  of  a  City  cannot  Bind  its  Subsequent  Offi- 
cials to  build  a  hall  upon  a  particular  lot,  if  the  latter  believe  such  lot 
is  not  an  advantageous  and  suitable  site  for  such  building.     Id. 

6.  Liability  for  Defects  in  Streets.  —  When  a  city  by  its  charter  is  un- 
der obligation  to  keep  the  streets  and  highways  within  its  limits  in  repair 
and  in  a  safe  and  convenient  condition  for  travel,  it  is  liable  in  damages 
to  one  who  is  injured  by  reason  of  its  neglect  of  such  duty.  Farquar  v. 
Rosehurg,  732. 
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7.  Streets. — If  a  Conveyance   is  Made  of  a  Town  or  City  Lot  as 

Bounded  bt  Streets  or  Alleys  marked  on  a  map  or  plat,  and  the 
grantee  enters  into  possession,  and  expends  money  in  improving  the 
property,  he  is  entitled  to  a  right  of  way  over  such  streets  or  alleys  as 
appurtenant  to  the  land,  and  any  subsequent  conveyance  by  his  grantor, 
or  those  claiming  under  him,  of  a  portion  of  such  streets  or  alleys  by 
which  the  land  is  bounded,  will  be  held  void.     Moose,  v.  Carson,  681. 

8.  Dedication  of  Streets  to   Public  Use   is   Irrevocably   Made  when 

the  owner  of  land  including  such  streets  lays  out  the  land  into  lots  and 
streets,  and  induces  persons  to  buy  and  build  upon  lots  adjacent  to  such 
streets,  though  they  may  not  have  been  accepted  by  the  authorities  of 
the  town  or  city  in  which  they  lie.     Id. 

9.  Streets  and   Public   Squares.  —  Adverse  Occupancy  of  a  street  or 

public  square  which  has  been  dedicated  to  public  use  will  not  confer  any 
right  as  against  the  public.     Id. 

10.  Streets,  Sale  of,  by  Town  or  City.  —  Owners  of  Lands  Fronting, 
UPON  A  Public  Street  in  which  they  have  an  easement,  arising  from 
their  having  purchased  all  such  lands  from  the  former  owner  thereof, 
and  of  such  streets,  and  procured  a  conveyance  thereof  in  which  their 
lots  are  designated  as  bounded  by  such  streets,  cannot  be  deprived  of 
their  rights  by  a  sale  for  the  benefit  of  the  town,  which  was,  in  effect, 
though  not  in  name,  one  of  the  grantors  through  whom  they  claim  title. 
Id. 

IL  Streets,  Vested  Interest  of  Lot-owners  therein. — The  Legisla- 
ture cannot  Deprive  a  Lot-owner  of  his  right  in  a  public  street, 
acquired  by  his  having  bought,  occupied,  and  improved  the  land  adja- 
cent thereto  after  such  land  had  been  laid  out  in  lots  and  streets,  and 
when  his  conveyance  describes  his  lot  as  being  bounded  by  such  streets. 
The  lot-owner's  interest  in  the  street  is  just  as  indefeasible  and  secure 
from  legislative  impairment  as  is  his  title  to  his  lot.     Id. 

See  Elections,  1-5;  Mandamus,  2;  NEOLiaENCE,  13-19. 

MURDER. 
See  Criminal  Law,  14, 15. 

MUTUAL  BENEFIT  ASSOCIATIONS. 
See  Insurance,  21-25. 

NEGLIGENCE. 

1.  Evidence  —  Nonsuit.  —  In  an  action  against  a  railroad  company  for  neg- 

ligently killing  a  person  while  on  the  track,  at  a  street  crossing,  where 
the  plaintiff's  evidence  establishes  the  indisputable  fact  that  the  deceased 
saw  the  train  approaching  while  he  was  in  a  place  of  safety,  and  volun- 
tarily took  the  chances  of  crossing  in  front  of  it,  evidence  as  to  the  dan- 
ger of  the  place,  the  rate  of  speed  of  the  train,  the  absence  of  warning* 
and  the  obstructions  to  sight  and  hearing  become  wholly  unimportant, 
and  plaintiff  should  be  nonsuited,  or  a  verdict  directed  against  him. 
Aiken  v.  Pennsylvania  R.  R.  Co.,  lib. 

2.  Neoligence  is  Generally  a  Question  of  Fact  to  be  decided  upon  all 

circumstances,  and  the  court  ought  not  to  declare  it,  as  matter  of  law, 
unless  there  is  a  plain  act  of  carelessness  upon  the  part  of  the  plaintiff 
contributing  to  his  injury.     Moakier  v.   Willamette  etc.  R'y  Co.,  717. 
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Z.  Negligencb  of  Parent  No  Defense  in  Action  by  Child  foe  Negli- 
gent Injury.  —  The  negligence  of  a  mother  in  permitting  her  child  of 
tender  years  to  go  upon  a  public  street  unattended  by  a  person  of  mature 
years,  where  it  is  injured  by  being  run  over  by  a  cabie-car,  is  no  defense 
to  an  action  by  the  child  to  recover  for  its  injuries.  Winter$  v.  Kansas 
City  Cable  Railway  Co.,  591. 

4.  Negligence  of  Parent  in  Action  by  Him  for  Injury  to  Child.  — 
Even  where  the  action  is  brought  by  a  parent  for  an  injury  to  his  child, 
all  the  circumstances  are  to  be  taken  into  account,  and  if  the  parent  took 
as  much  care  of  the  child  as  reasonably  prudent  persons  of  the  same  clasa 
and  in  the  same  situation  in  life  ordinarily  do,  then  the  parent  is  not  to 
be  held  guilty  of  such  negligence  as  will  defeat  his  action.  The  negli- 
gence of  the  parent  to  defeat  such  action  must  be  the  proximate  cause  of 
the  injury.     Id. 

6.  Ordinary  Care  Means  That  Degree  of  Care  which  an  ordinarily  pru- 
dent and  careful  person  would  exercise  under  like  circumstances.     Id. 

6.  Child  Injured  by  Running  in  Front  of  Cable-car  cannot  Recovbb, 

if  the  gripman  operating  the  car  was  free  from  negligence.     Id. 

7.  Contributory  Negligence.  —  The  rule  that  a  person  in  a  position  of 

danger  is  not  responsible  for  a  mistake  of  judgment  in  getting  out  ia 
subject  to  the  qualification  that  he  must  have  got  into  danger  with- 
out negligence  or  fault  of  his  own.  Aiken  v.  Pennsylvania  R.  R.  Co., 
775. 

8.  Duty  to  Stop,  Look,  and  Listen.  —  The  rule  that  a  man,  before  cross- 

ing a  railroad  track,  must  stop,  look,  and  listen,  applies  equally  to  per- 
sons walking  as  to  persons  driving.  It  is  not  a  rule  of  evidence,  but  of 
law,  peremptory,  absolute,  and  unbending,  and  a  failure  to  observe  it  is 
not  merely  evidence  of  negligence,  but  negligence  -per  se.     Id. 

9.  Contributory  Negligence.  —  When  One  Risks  his  Life,  or  places  him- 

self in  a  position  of  danger,  endeavoring  to  save  the  life  of  another,  or 
to  protect  him  from  a  sudden  danger  of  great  bodily  harm  or  unexpected 
peril,  such  exposure  and  risk  for  such  purpose  is  not  negligence.  The 
law  will  not  impute  negligence  to  an  effort  to  preserve  human  life,  unless 
under  such  circumstances  as  to  constitute  rashness  in  the  minds  of  pru- 
dent persons.     Peyton  v.  Texas  etc.  R'y  Co.,  430. 

10.  Contributory  Negligence  in  Crossing  Railway  Track  —  Burden 
OF  Proof.  —  One  who  is  injured  by  collision  with  a  railway  train  at  a 
crossing  must,  to  entitle  him  to  recover  for  the  injuries  sustained,  es- 
tablish his  freedom  from  contributory  negligence  by  showing  that  he 
approached  the  crossing  with  prudence  and  care,  and  with  senses  alert 
to  the  possibility  of  approaching  danger.  BrickeU  v.  New  York  etc.  R.  R. 
Co.,  (548. 

11.  Driver  of  Vehicle,  Negligence  of.  —  One  injured  at  a  railway  cross- 
ing, while  riding  in  a  vehicle  driven  and  owned  by  another,  cannot  re- 
cover of  a  railway  company  for  such  injuries,  where  he,  as  well  as  such 
driver,  was  negligent  in  not  making  any  effort  to  ascertain  whether  or 
not  a  train  was  approaching.     Id. 

12.  Contributory  Negligence  while  Acting  in  a  Perilous  Position.  — 
If  one,  through  the  negligence  of  another,  is  placed  in  a  situation  of  peril, 
where  he  must  adopt  a  perilous  alternative,  or  where,  in  the  terror  of  an 
emergency  for  which  he  was  not  responsible,  he  acts  wildly  or  negligently, 
contributory  negligence  will  not  be  imputed  to  him,  because  persons  in 
great  peril  are  not  requii-ed  to  exercise  the  same  presence  of  mind  and 
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carefulness  which  would  be  exacted  of  them  in  ordinary  circumstances. 
South  West  Imp.  Co.  v.  Smith,  59. 

13.  Discharge  of  Fihe-works  at  Suitable  Places  is  not  Unlawful, 
when  not  prohibited  by  statute  or  municipal  regulations;  but  the  cir- 
cumstances may  be  such  as  to  make  it  culpable  negligence.  Dowell  v. 
OuthHe,  598. 

14.  Shooting  off  Fire- works  from  Veranda  of  Court-house,  in  the  cen- 
ter of  a  public  square  in  a  city,  from  troughs  so  arranged  that  the 
rockets  would  pass  over  the  persons  there  assembled  to  witness  the  dis- 
play, is  not,  in  and  of  itself,  an  unlawful  or  wrongful  act.     Id. 

15.  Burden  of  Proof  of  Negligence  is  on  Plaintiff  when.  —  When  a 
plaintiff 's  case  is  founded  on  negligence,  and  not  upon  intentional  in- 
jury, the  burden  of  proof  is  upon  him,  throughout  the  trial,  to  prove  it. 
Id. 

16.  Whether  Fire-works  were  Negligently  Discharged  in  Particu- 
lar Case  is  Question  for  Jury.  —  In  an  action  to  recover  damages  for 
the  negligent  discharge  of  fire-works,  the  question  whether  the  defend- 
ants exercised  the  care  in  handling  and  discharging  them  that  cautious 
and  prudent  persons  would  have  used  under  like  circumstances  is  to  be 
determined  by  the  jury  from  a  consideration  of  a  number  of  particular 
facts;  and  it  is  not  proper,  in  such  a  case,  for  the  court  to  select  some  of 
the  leading  facts,  and  to  declare,  as  a  matter  of  law,  that  such  facts  con- 
stitute negligence.     Id. 

17.  Evidence  Which  Discloses  Disaster  is  of  Itself  Sufficient  to  entitle 
the  plaintiff  to  go  to  the  jury,  where  the  defendant  had  charge  of  instru- 
ments which  were  highly  dangerous.  And  it  is  therefore  error  for  the 
court  to  instruct  the  jury  that  evidence  which  showed  that  fire-worka 
were  dangerous,  and  were  discharged  by  the  defendants,  and  that  plain- 
tiff was  injured  thereby,  would  not  alone  authorize  them  to  draw  the  in- 
ference of  want  of  due  care.     Id. 

18.  Jury  not  Required  to  Find  Which  Particular  Act  of  Negligence 
Caused  Injury  when.  —  Where  the  evidence  tends  to  show  that  a  large 
quantity  of  combustible  materials  was  placed  on  the  floor  of  a  narrow 
veranda,  in  the  windows  opening  onto  it,  and  on  chairs  near  the  windows, 
that  the  defendants  smoked  cigars  during  the  entire  performance,  and 
that  loose  candles  were  found  on  the  floor,  on  fire,  it  is  error  for  the  court 
to  instruct  the  jury  that,  before  finding  for  the  plaintiff,  who  was  in- 
jured by  the  discharge  of  one  of  the  rockets  on  the  veranda,  they  must 
determine  which  particular  act  of  negligence  occasioned  the  unforeseen 
discharge  of  the  rocket  which  caused  the  injury.     Id. 

19.  Presence  of  Plaintiff  at  Display  of  Fire-works  No  Evidence  of 
Contributory  Negligence  when.  —  Tlie  mere  presence  of  the  plaintiff 
at  a  display  of  fire-works,  as  a  spectator,  where  it  does  not  appear  that 
he  had  anything  to  do  with  the  discharge,  does  not  make  him  a  joint 
wrong-doer,  or  render  him  guilty  of  contributory  negligence.     Id. 

See  Banks  and  Banking,  4,  5,  10,  11;  Carriers,  8-11,  23-25;  Damages, 
1-4;  Landlord  and  Tenant,  2,  3;  Master  and  Servant,  2,  3,  10,  20, 
22;  Municipal  Corporations,  6;  Railroad  Companies. 

NEGOTIABLE  INSTRUMENTS. 
1.  Promissory  Note  —  What  is  not.  —  An  instrument  acknowledging  a 
certain  sum  to  be  due  and  payable  when  a  suit  in  litigation  is  settled  ia 
not  a  promissory  note.     Burgens  v.  Fairbanks,  230. 
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2.  Note  of  Cobporatioit,  What  is.  —  Promissory  note  commencing  with 
"  we  promise  to  pay," and  signed  "San  Pedro  Mining  and  Milling  Com- 
pany, F.  Kraus,  President,"  is  the  note  of  the  company  only,  and  parol 
evidence  is  not  admissible  to  prove  that  the  president  did  not  sign  the 
name  of  the  company,  but  did  sign  his  own  name  as  a  joint  maker. 
Liebseherv.  Kraus,  171. 

8.  A  Town  Order,  although  not  negotiable  paper  to  the  extent  that  a  trans- 
fer  to  an  innocent  holder  shuts  out  equitable  defenses,  may  be  negotiable 
in  form,  and  become  transferable  under  the  same  rule  of  law  that  would 
be  applicable  to  negotiable  paper.     Furgerson  v.  Staples,  470. 

4.  Indorses  of  a  Forged  or  Void  Note  may  be  sued  for  the  considera- 
tion paid  to  him,  or  he  may  be  held  as  a  party,  without  demand  and 
notice.     Id. 

6.  Indorser  of  a  Town  Order  Void,  because  Issued  without  Author- 
ity, IS  Answerable  to  his  indorsee,  in  an  action  for  money  had  and 
received,  for  the  amount  paid  by  the  latter  to  the  former  therefor.     Id. 

6.  Note  Given  by   Maker   in   Settlement  of   Loss    Sustained  while 

Dealing  in  Futures  is  void  in  the  hands  of  the  payee,  and  that  though 
such  payee  pretended  to  be  or  was  a  mere  agent  in  the  transaction,  where 
he  knew  of  and  participated  in  its  illegality.     Snoddy  v.  Bank,  918. 

7.  Note  Given  in  Consideration  of  Gaming  Contract  is  Void  in  Hands 

of  Innocent  Holder,  by  indorsement  for  value  before  due,  and  with- 
out notice  of  the  illegality  of  the  consideration.  The  statute  need  not 
expressly  declare  such  a  note  void,  if  it  does  so  by  necessary  implication, 
and  a  statute  does  by  necessary  implication  make  such  note  void  when 
it  makes  the  contract  under  which  it  is  executed  void  and  criminal.  But 
the  Tennessee  statute  goes  further,  and  makes  the  transfer  of .  such  a 
note  to  a  party  ignorant  of  its  illegality  a  criminal  oflfense.     Id. 

8.  One  Who  Fraudulently  Places  in   CiRcaLATioN  a  Negotiable  In- 

strument OF  Another,  whether  made  by  him  or  his  apparent  author- 
ity, and  thereby  renders  him  liable  to  a  bona  fide  purchaser,  is  guilty  of 
a  tort,  and,  in  the  absence  of  special  circumstances  diminishing  its  value, 
is  presumptively  liable  to  the  injured  party  for  the  face  value  of  such 
instrument.     Metropolitan  E.  R'y  Co.  v.  Kneeland,  619. 

9.  Burden  of  Proof  of  Bona  Fide  Transfer  of  Negotiable  Note  ok 

Holder  when.  —  Where  it  is  clear  that  a  note  had  its  origin  in  frand, 
and  the  answer  alleges  a  purchase  in  good  faith,  the  burden  is  on  the 
defendant  who  claims  to  own  the  note  to  show  a  bona  fide  transfer 
thereof  before  maturity,  and  this  burden  is  not  sustained  by  evidence 
from  which  the  date  of  the  transfer  does  not  appesur  except  by  inference. 
Henry  v.  Sneed,  580. 

10.  Consideration  for  Indorsement. — Negotiable  instrument  transferred 
before  due,  as  collateral  security  for  a  pre-existing  debt,  with  no  new 
consideration  between  the  parties  to  such  transfer,  is  subject  to  any  de- 
fense that  might  have  been  made  as  between  the  original  parties.  Smith 
V.  Bibber,  464. 

11.  Forbearance  to  Sue,  when  a  Sufficient  Consideration. — Actual 
forbearance  to  sue  for  the  collection  of  an  existing  debt  is  not  a  sufficients 
consideration  to  support  a  transfer  of  a  negotiable  instrument  to  secure 
the  original  debt,  so  as  to  cut  out  a  defense  existing  against  such  paper 
as  between  the  original  parties  thereto,  unless  there  was  a  valid  promise 
to  forbear  for  some  specific  time,  so  that  for  such  time  the  right  of  action 
was  suspended.     Id. 
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12.  Note  Patabls  on  Demanu,  with  Interest,  is  not  a  eontinning  secnrity 
on  which  an  indorser  remains  liable  uatil  actual  demand;  but  to  charge 
the  indorser,  payment  must  be  demanded  of  the  maker  within  a  reason- 
able time,  and  notice  of  such  demand  and  of  non-payment  given  to  the 
indorser.     Turner  v.  Iron  Chief  Mining  Co.,  168. 

13b  Demand  Note  —  Unreasonable  Delay  in  Presenting  for  Payment. — 
A  delay  of  ten  months  after  the  indorsement  of  a  note  payable  on  de- 
mand, with  interest,  to  present  the  note  for  payment,  is  such  unreason- 
able delay  that  it,  as  a  matter  of  law,  releases  the  indorser.     Id. 

See  Aobnct,  2;  Banks  and  Banking,  7-2(5;  Corporations,  34-S6;  Husband 

AND  Wife,  5. 

NEW  TRIAL. 
See  Criminal  Law,  15. 

NON  ASSUMPSIT. 
See  Trial,  5. 

NONSUIT. 
See  Negligence,  1. 

NOTARY  PUBLIC. 

See  Acknowledgments. 

NOTE. 
See  Negotiable  Instruments. 

NOTICE, 

See  Agency,  2;  Auction  and  Auctioneers;  Chattel  Mortgages;  Deeds^ 

7-9;  Payment,  9;  Process;  Sales,  13,  14;  Statutes,  1. 

OFFICE  AND  OFFICERS. 
See  Equity,  1;  Municipal  Corporations,  4,  6. 

PARDON. 
See  Criminal  Law,  7. 

PARENT  AND  CHILD. 
Adoption  —  Power  of  Legislature  —  Constitutional  Law. — The  legis- 
lature has  full  and  exclusive  power  in  matters  of  adoption,  and  may 
invest  any  person,  officer,  or  court  with  the  power  of  receiving,  witness- 
ing, and  declaring  the  adoption,  as  well  as  prescribe  what  the  ceremony 
Bliall  be  and  before  whom  it  is  to  l)e  celebrated.  When  the  power  of 
adoption  is  vested  in  a  county  judge,  his  act  in  the  matter  is  one  of  judg- 
ment, and  in  that  sense  judicial,  but  is  no  part  of  the  judicial  power 
mentioned  in  the  constitution,  and  by  it  vested  in  the  courts.  Estate  qf 
Stevens,  252. 
See  Damages,  1,  2;  Deeds,  4;  Negligence,  3-6;  Services;  Wills,  21. 

PAROL  LEASE. 
^  See  Landlord  and  Tenant,  5-10. 
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PAROL   TESTIMONY. 

See  CoMTRACTS,  3,  4,  12;  Evidence,  1;  Master  and  Servant,  25;  Nbgoti- 

ABLX  Instruments,  2;  Wills,  2,  10, 

PARTIES. 
See  Crsditobs'  Bills,  4;  Eminent  Domain,  4;  Equitt,  2;  JuDOMKiras  and 

Decrees,  5. 

PARTITION. 
Petition  for  Partition  not  Multifarious  when. —  Where  children  of  a 
grantee  take  as  tenants  in  common,  a  petition  for  partition  is  not  multi- 
farious because  it  joins  all  those  living  and  the  heir  of  one  deceased  as 
parties  defendant,  though  some  of  the  tenants  have  purchased  the  inter- 
ests  of  others.  Such  purchase  does  not  confer  upon  the  purchasers  any 
exclusive  right  to  any  portion  of  the  land.  And  where  in  such  suit  a 
general  right  to  the  whole  land  is  being  litigated,  and  this  is  the  basis  of 
the  litigation,  it  matters  not  that  the  partied  litigant  rely  upon  distinct 
and  independent  rights.      Waddell  v.  Waddell,  575. 

PARTNERSHIP. 

1.  Members  or  Partnership  are  Distinct  Beings  from  the  firm,  as  well 

as  from  each  other,  and  their  rights  and  liabilities  are  to  be  tested  and 
adjudicated  accordingly.  Hence  a  bank  has  no  lien  or  claim  on  the  de- 
posit of  a  partner,  made  on  his  separate  account,  in  order  to  set  off  the 
same  against  a  debt  owing  them  from  the  firm.  Raymond  v.  Palmer^ 
398. 

2.  Liability  of  Individual  Member  for  Firm  Torts.  —  Each  partner  is 

the  agent  of  the  firm  while  engaged  in  the  prosecution  of  the  partnership 
business,  and  the  firm  is  liable  for  the  torts  of  each,  if  committed  within 
the  scope  of  his  agency.     Hcas  v.  Lowi-ey,  355. 

S.  Individual  Creditors  of  a  Member  of  a  Partnership  are  not  En- 
tiled TO  Precedence  over  Partnership  Creditors,  after  the  latter 
have  exhausted  their  remedy  against  the  partnership  assets.  The  prop- 
erty of  one  who  has  been  a  member  of  the  partnership  is  liable  for  his 
partner^ip  debts  to  the  same  extent  as  for  his  individual  debts,  except 
that  the  nolder  of  the  partnership  debts  may  be  required  to  exhaust  his 
remedy  against  the  firm  before  resorting  to  the  property  of  its  individ- 
ual members.     Blair  v.  Black,  30. 

i.  Partnership  Assets,  Individual  Creditor,  when  Estopped  from 
Denying.  —  When  two  persons  have  held  themselves  out  as  partners,  and 
purchased  goods  as  such,  a  creditor  who  has  held  a  judgment  note  against 
one  of  them  for  a  long  time,  and  who  knew  they  were  holding  them- 
selves out  as  partners,  and  buying  goods  as  such,  and  who  never  gave 
notice  to  any  of  their  creditors  that  they  were  his  debtors,  is  estopped 
from  claiming  that  they  were  not  partners,  and  that  the  judgment  en- 
tered on  his  note  is  entitled  to  precedence  over  a  judgment  subsequently 
levied  for  a  partnership  debt,  created  while  the  defendants  in  that  judg- 
ment were  holding  themselves  out  as  partners,  and  obtaining  credit  as 
such.     Powers  v.  Large,  195. 

See  Abatement,  2;  Assignment  for  Benefit  of  Creditors;  Executions, 
3;  Homestead,  4,  5;  Pleading,  3. 
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PAYMENT. 

1.  Who  mat  Receiyk.  —  Mortgagor  making  payment  on  a  mortgage  to  one 

other  than  the  mortgagee  does  so  at  his  peril,  and  must  assume  the  bar* 
den  of  proving  that  it  was  made  to  one  clothed  with  authority  to  receive 
it.  Payment  of  a  mortgage  to  one  having  apparent  authority  to  receive 
it  will  be  treated  as  if  actual  authority  existed.  Crane  v.  Oruenewald, 
643. 

2.  Payment  to  Attorney.  —  Authority  on  the  part  of  an  attorney  to  receive 

payment  of  a  mortgage  exists  when  he  negotiated  the  loan  for  the  mort* 
gagee,  and  the  latter  permitted  him  to  retain  possession  of  the  bond  and 
mortgage  after  the  principal  was  due,  and  the  mortgagor,  with  knowU 
edge  of  that  fact,  and  relying  upon  the  apparent  authority  thus  afforded, 
made  payment  to  him.  The  mortgagee  under  such  circumstances  will 
not  be  permitted  to  deny  that  the  attorney  possessed  the  authority  which 
the  presence  of  the  securities  indicated.     Id. 

3.  Payment  to  an  Attorney  having   Possession  of  a  Bond  and  Mort- 

gage is  not  invalidated  by  the  fact  that  the  mortgagor  who  made  such 
payment  did  not  then  see  the  bond  and  mortgage,  if,  in  response  to  bis 
inquiry,  he  was  informed  that  they  were  still  in  the  possession  of  the  at- 
torney, and  such  information  was  true.     Id. 

4.  Presumption  or  Continuance  of  Authority  to  Receive.  —  If  an  attorney 

is  given  apparent  authority  to  receive  payment  of  a  bond  and  mortgage 
by  the  fact  that  he  negotiated  the  loan,  and  they  are  by  the  mortgagee 
left  in  bis  possession,  there  is  no  presumption  that  this  authority  or 
possession  continues;  and  every  time  the  mortgagee  makes  a  payment  to 
such  attorney,  he  must  ascertain  that  the  bond  and  mortgage  remain  in 
his  possession.     Id. 

5.  Termination  of  Authority  to  Receive.  —  Authority  of  an  attorney  to 

receive  payment  of  a  bond  and  mortgage  left  in  his  possession  by  the 
mortgagee  terminates  on  his  parting  with  such  possession,  though  he 
does  so  unlawfully,  and  without  the  knowledge  of  the  mortgagee.  The 
payments  subsequently  made  to  him  upon  his  false  assurance  that  he 
still  retained  possession  of  the  bond  and  mortgage  are  inoperative.     Id. 

6.  Application  of  Payments.  —  Where  a  person  indebted  to  another  on  a 

mortgage  or  on  a  judgement,  and  also  on  an  open  account  or  on  a  note, 
makes  a  payment  generally,  and  the  creditor  has  made  no  appropriation 
of  such  payment,  the  law  will  apply  it  to  the  most  burdensome  debt, 
that  is,  to  the  mortgage  or  judgment,  in  preference  to  th^ote  or  open 
account.  But  where  the  debtor  is  indebted  on  a  mortgage  and  on  a 
judgment,  both  of  which  are  liens  on  his  property,  the  payment  ought 
to  be  applied  to  the  oldest  lien  due  and  enforceable  at  the  time  the  pay- 
ment is  made.     Frcaier  v.  Lanahan,  516. 

7.  Check  as  Conditional  Payment.  —  In  the  absence  of  any  special  agree- 

ment to  the  contrary,  the  mere  acceptance  by  a  creditor  from  his  debtor  of 
the  check  of  a  third  person,  payable  to  the  creditor's  order,  for  a  pre-ex- 
isting debt,  is  not  absolute,  but  merely  conditional,  payHient,  defeasible 
on  the  dishonor  or  non-payment  of  the  check,  and  the  burden  of  proof  is 
on  the  debtor  to  show  that  the  check  was  taken  as  absolute  payment. 
Holmes  v.  Briggs,  804. 
6l  Check  as  Conditional  Payment.  —  Where  a  creditor  has  accepted  from 
his  debtor  the  check  of  a  third  party  as  conditional  payment  for  an  ex- 
isting debt,  the  facts  that  he  does  not  give  the  debtor  prompt  notice  of 
the  dishonor  of  the  check,  but  retains  it,  and  collects  a  dividend  on  it 
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out  of  the  assigned  estate  of  the  drawer,  do  not  raise  a  presumption  that 
the  check  was  accepted  as  absolute  payment,  but  that  question  is  for  the 
jury  to  determine.     Id. 

9.  Check  as  Conditional  Payment  —  Notice  of  Dishonor  to  Debtor.  — 
Where  the  debtor  has  given  his  creditor  the  check  of  a  third  person  in 
payment  of  an  existing  debt,  and  the  debtor  is  not  a  party  to  the  check, 
either  as  drawer,  payee,  or  indorser,  he  is  not  strictly  entitled  to  notice 
of  dishonor,  and  cannot  complain  of  delay  in  giving  such  notice,  without 
proof  that  he  has  actually  sustained  loss  or  damage  thereby.     Id. 

See  Banks  and  Banking,  12,  13;  Costs,  2,  3;  Husband  and  Wife,  11;  Muni- 
cipal Corporations,  1-3;  Negotiable  Instruments,  12,  13;  Surety- 

SHIP,  2. 

PENALTY. 
See  Bonds;  Husband  and  Wife,  1. 

PERJURY. 
See  Husband  and  Wife,  13. 

PERSONAL  EXAMINATION. 
See  Physicians  and  Surgeons,  4-6. 

PERSONAL  INJURIES. 

Bee  Damages,  3,  4;  Master  and  Servant,  .3,  5,  11,  12,  20;  Negligbnck; 

Railroad  Companies. 

PETITION. 
See  Pleading,  1. 

PHYSICIANS   AND   SURGEONS. 

L  Patient  may  Waive  Protection  Afforded  by  Statute  against  Calling 
Physician  to  give  evidence  of  information  acquired  in  a  professional 
character;  and  what  he  may  do  in  his  lifetime  those  who  represent  him 
after  his  death  may  also  do  for  the  purpose  of  protecting  interests  claimed 
nnder  him.  When,  therefore,  the  dispute  is  between  the  devisee  and 
heirs  at  law  of  a  testator,  all  claiming  under  the  deceased,  either  the 
devisee  or  heirs  may  call  the  testator's  attending  physician  as  a  witness. 
Thompson  v.  Ish,  552. 

8.  Malpractice  —  Survival  of  Action  against  Partner.  —  When,  during 
the  pendency  of  an  action  against  two  physicians,  as  partners,  for  dam- 
ages caused  by  negligence  and  unskillfulness  in  setting  and  treating  a 
dislocated  shoulder,  one  of  them  dies,  the  action  abates  as  against  his 
personal  representative,  but  may  be  prosecuted  to  judgment  against  the 
surviving  partner.     Hess  v.  Lowrey,  355. 

8.  Malpractice —  Evidence  of  Declaration  of  Deceased  Partner.  — In 
an  action  against  the  surviving  member  of  a  firm  of  physicians  for  dam- 
ages for  malpractice,  the  plaintiff  may  describe  the  acts  and  repeat  the 
declarations  made  to  him  by  the  deceased  partner  while  resetting  his 
broken  shoulder,  and  while  treating  him  afterwards  for  the  injury  sus- 
tained.    Id. 

4.  Malpractice  —  Exhibit  of  Injured  Limb  to  Jury.  —  In  an  action 
against  the  surviving  member  of  a  firm  of  physicieins  for  damages  for 
malpractice  in  resetting  a  shoulder,  the  plaintiff  may  exhibit  his  shoulder 
to  the  jury.     Id. 
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5.  Malpractice  —  Evidence  as  to  Skill.  —  In  an  action  against  the  sur- 

viving partner  of  a  firm  of  physicians  for  malpractice  in  resetting  a 
dislocated  shoulder,  evidence  that  the  deceased  partner,  who  set  the 
member,  was,  prior  to  and  at  that  time,  extensively  engaged  in  the  man* 
agement  of  farms,  is  admissible  as  affecting  his  skill  and  knowledge  in 
his  profession.     Id. 

6.  Malpractice  —  When  Personal  Examination  maybe  Refused. — In 

an  action  against  a  physician  for  malpractice,  if  application  is  seasonably 
made,  the  plaintiff  may  be  required  to  submit  his  person  to  a  reasonable 
examination  by  competent  physicians  and  surgeons,  when  necessary  to 
ascertain  the  extent,  nature,  or  permanency  of  injuries;  but  where  the 
application  is  not  made  until  after  the  close  of  the  plaintiff's  evidence, 
and  no  reason  is  shown  for  the  delay,  it  is  not  error  to  refuse  the  order, 
especially  where  the  plaintiff  offers  to  submit  to  a  private  examination 
as  soon  as  the  attendance  of  medical  experts  on  bis  behalf  can  be  secured. 
Id. 

See  Witnesses,  3. 

PLEADING. 

1.  Petition,  Aiding  by  Answer.  — Any  lack  in  a  petition  of  tender  of  an 

issue  as  to  whether  the  defendant  was  a  purchaser  in  good  faith  of  the 
notes  in  suit  is  supplied  by  an  allegation  in  the  answer  that  the  notes 
were  purchased  by  the  defendant  in  good  faith.     Henry  v.  Sneed,  580. 

2.  Pleading  and  Proof.  —  When  each  cause  of  action  is  declared  on  in 

several  different  forms  of  averment,  the  allegations  of  each  paragraph  of 
the  complaint  need  not  be  proved.     Culver  v.  Marks,  377. 

8.  Amendment  by  Inserting  Names  of  Members  of  Firm.  — If  an  action 
is  brought  in  the  name  of  a  firm,  and  all  the  papers  therein  are  thus 
entitled  up  to  the  time  of  the  trial,  the  court  may  at  any  time  before 
judgment  amend  the  proceedings  by  inserting  in  the  place  of  the  fiim 
name  the  names  of  the  partners  therein  as  plaintiffs.  Frisk  v.  Reigelman, 
198. 

See  Attachment  and  Garnishment,  3;  Contracts,  13;  CRSDiTOBa'  Bills,  4; 

Partition. 

POLICE  POWER. 
See  Constitutional  Law,  5,  6. 

POOLS. 
See  Contracts,  6-S. 

PRESCRIPTION. 
See  Easements,  3,  i. 

PRIORTIES. 
See  Mortgages,  1. 

!  PRIVATE  WAYS. 

See  Easements,  1. 

PRIVILEGED  COMMUNICATIONa 

See  Attorney  and  Client;  Criminal  Law,  5,  6;  Husband  akd  Win,  4, 

13;  Physicians  and  Surgeons,  1. 
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PROBATE  SALES. 
See  Judicial  Sales,  6,  7* 

PROCESS. 

1.  Whbm  ak  Order  of  PasLiCATioK  Directs  that  a  Summons  be  published 

in  the  "Daily  Leader,  a  newspaper  published  in  the  city  of  Eau  Claire, 
county  of  Eau  Claire,"  and  the  affidavit  filed  shows  publication  in  the 
"  Eau  Claire  Daily  Leader,  a  daily  newspaper  printed  and  published  at 
the  city  of  Eau  Claire,  in  said  county  of  Eau  Claire,"  it  sufficiently  ap-* 
pears  that  the  summons  was  published  in  the  paper  designated  in  the 
order.     Frisk  v,  Reigelman,  198. 

2.  Affidavit  that  a  Summons  was  Published  "  Six  Weeks  Successively, 

commencing,"  etc.,  does  not  show  compliance  with  a  statute  requiring 
publication  to  be  made  "not  less  than  once  a  week  for  six  weeks."    Id. 

8.  Corrected  Affidavit  of  the  Publication  of  Summons  may  be  Filed 
IN  Support  of  Judgment,  where  it  appears  that  the  affidavit  as  so  cor- 
rected is  true,  and  establishes  compliance  with  the  law  and  an  order  of 
the  court  directing  the  publication  of  such  summons,  and  when  so  filed 
it  may  be  transmitted  to  the  appellate  court  in  which  the  original  action 
or  a  proceeding  connected  therewith  is  pending  for  review.     Id. 

4.  Summons  —  Constructive  Service  of. — If  a  summons  is  not  personally 
served  on  the  defendant,  it  is  essential  to  the  validity  of  the  judgment 
against  him  that  there  was  a  valid  order  for  the  publication  of  summons 
and  due  publication  thereof,  and  before  sixch  an  order  could  be  made,  a 
▼erified  complaint  must  have  been  filed.     Id. 

See  Carrikrs,  1;  Jurisdiction,  1. 

PROMISSORY  NOTES. 
See  NfiaoTiABLE  Instruments. 

PUBLICATION. 
See  Process. 

PURCHASERS. 
See  Vendor  and  Vendee. 

QUANTUM  MERUIT. 
See  Wills,  21. 

QUORUM. 
See  Elections,  2. 

RAILROAD  COMPANIES. 
1.  Negligence  nr  Running  Trains.  —  It  is  such  negligence  on  the  part 
of  a  railroad  company  to  run  accommodation  trains  through  a  city  at  a 
dangerous  rate  of  speed  to  fair-grouuds  in  the  outskirts  thereof  while  the 
fair  is  in  progress,  and  to  use  for  such  purpose  an  inferior  switch -engine, 
run  by  a  fireman  instead  of  by  a  competent  engineer,  as  will  entitle  a 
person  to  recover  for  personal  injuries  received  while  prudently  attempt- 
ing to  rescue  another  in  danger  of  being  run  over.  Peyton  v.  Texas  etc. 
R'y  Co.,  430. 
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8.  LlABILITT  FOR  KILLING  StOCK.  — CONTKIBUTOKT  NEGLIGENCE  on  the  part 
of  plaintiflF  cannot  be  inferred  from  the  fact  that  his  stock  was  killed  by 
a  railroad  train  in  his  inclosed  pasture,  through  which  the  railroad  ran. 
Harmond  v.  Columbia  etc  R.  R.  Co.,  843. 

8.  Liability  of,  fob  Fire  from  Escape  of  Sparks  —  Burden  of  Proof. 
—  In  order  to  recover  for  loss  by  fire  from  the  escape  of  sparks  from  an 
engine  equipped  with  the  most  effective  and  improved  appliances  to  pre- 
vent the  escape  of  fire,  the  burden  of  proof  is  upon  the  plaintiff,  and 
must  be  very  positive,  strong,  and  convincing,  to  establish  negligence  on 
the  part  of  the  railroad  company.     Meyer  v.  Vicksburg  etc.  R.  R.  Co.,  408. 

4.  When  Liable  for  Loss  by  Fire  from  Escaping  Sparks.  —  Where  a 
railroad  company  builds  a  platform  at  a  flag-station,  for  the  purpose  of 
receiving  and  shipping  freight,  and  under  its  course  of  business  induce* 
the  placing  of  freight  there  to  be  shipped  by  the  next  train,  a  failuie 
on  the  part  of  the  company  to  ship  at  the  proper  time  renders  it  liable* 
for  the  subsequent  loss  of  freight  on  the  platform,  destroyed  by  fire 
escaping  from  its  engines.  Id. 
Liability  of,  for  Fire. — A  railroad  corporation  is  not  answerable  for 
damages  resulting  from  fire,  started  at  a  point  not  on  its  roadway,  by 
sparks  emitted  from  the  chimney  of  one  of  its  locomotives,  if  the  corpo> 
ration  exercised  its  rights  in  a  lawful  manner,  and  with  reasonable  care 
and  skill.     Bernard  v.  Richmond  etc.  R.  R.  Co.,  103. 

6.  Presumption  of  Negligence  from  a  Fire  Started.  —  From  the  fact 

that  a  fire  is  started  by  sparks  from  the  chimney  of  a  locomotive,  no 
presumption  arises  that  the  corporation  operating  such  locomotive  was 
•  guilty  of  negligence.     Id. 

7.  Injunction. — Mandatory  Injunction  may  Issue  to  Compel  a  Rail- 

way Corporation  to  put  in  suitable  condition  for  travel  a  public  highway 
which  has  been  rendered  practically  unfit  for  use  by  the  construction  of 
a  railway  track,  and  an  enbankment  on  which  track  rests;  and  the  fact 
that  the  city  might  itself  do  the  work,  and  recover  the  expenses  thereof 
from  the  railway  corporation,  will  not  prevent  the  issuing  of  the  writ. 
Oslikosh  V.  MiLvxxukee  etc.  R.  R.  Co.,  175. 

8.  Duty  of  Cable-railway  Company  Running  Cars  on  City  Streets. — 

A  cable-railway  company  operating  dangerous  machinery  at  a  rapid  speed 
on  and  along  the  public  streets  of  a  city  is  in  law  bound  to  know  that 
men,  women,  and  children  have  an  equal  right  to  the  use  of  the  highway, 
and  will  be  upon  it,  and  its  servants  are  bound  to  be  on  the  lookout,  and 
to  take  all  reasonable  measures  to  avoid  injuries  to  persons  who  may  be 
upon  the  streets.  Winters  v.  Kansas  City  C.  R'y  Co.,  591. 
Care  Demanded  of  Gripman  on  Cable-car  Turning  Curve  in  Street. 
—  It  is  not  sufScient  care  on  the  part  of  a  gripman  on  a  cable-car,  on  ap- 
proaching  a  curve  in  a  street,  to  ring  the  bell,  and,  observing  that  the 
way  is  clear  in  front,  to  go  ahead,  neither  looking  to  the  right  nor  left.  Id. 
Va.  Railway  whose  Cars  are  Propelled  by  Dummy-engine  is  Addi- 
tional Servitude  on  Highway.  —  A  railway  constructed  by  authority, 
on  a  public  street  or  road,  whose  cars,  used  for  carrying  passengers  only, 
are  propelled  by  a  dummy  steam-engine,  is  an  additional  burden  or  servi- 
tude on  such  street  or  highway  to  that  contemplated  in  the  original  dedi- 
cation of  the  land  to  public  use,  and  the  owner  of  the  fee  in  the  street  or 
highway  is  entitled  to  compensation  as  for  a  taking  of  his  property  for 
public  use.  Street  R'y  Co.  v.  Doyle,  933. 
See  Carriers;  Eminent  Domain,  3-5;  Negligence;  Witnesses,  4. 
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RECEIVERS. 
RioivxK  n  Quasi  Tkusteb,  holding  the  fnnd  for  the  benefit  of  whoerwr 
Bi*y  eventaally  establish  title  thereto.     King  v.  Ooodwin,  277. 

REDEMPTION. 
See  MoRTOAOES,  9,  10. 

REFORMATION  OF  INSTRUMENTS. 
See  Contracts,  12;  Wills,  1,  2. 

REGISTRATION. 
8m  AvonoK  AND  AucTioNssBs;  Dbxds,  4-9, 

REIMBURSEMENT. 
See  Suretyship,  1. 

REMAINDERS. 
8m  DnoB,  10;  Dbscxnt,  2;  Trusts  and  Tbu8TB>%  % 

RENTS  AND  PROFITS. 

See  ExaosTOBS  aks  Administrators,  3;  Landlord  and  TcNAinr,  4}  UoB» 

OAOES,  6-12,  14. 

RESCISSION  OF  CONTRACTS. 
Bee  Ysndor  and  Ybndee,  10-12. 

RES  GESTiE. 
Bm  Husband  and  Wife,  4;  Wills,  1L 

RESIDENCE. 
See  Domicile,  1,  2. 

RESTITUTION. 
Bm  JvDomNTS  and  Decrees,  3-5;  MANDAicuiy  1. 

REVERSED  JUDGMENTS. 
Bm  Judgments  and  Decrees,  3-fi. 

REVOCATION. 
See  Wills,  17. 

RIVERS. 
See  Watercourses,  4,  S. 

RIPARIAN   RIGHTS. 
Bm  KmNKNT  Domain,  1,  2;  WATXROOUBMi. 

ROBBERY. 

See  Criminal  Law,  1. 
Am.  St.  Est..  V  l.  xvn.  —64 
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SALES. 

1.  Salk  oh  Batlmekt. — Whether  an  agreement  between  parties  Is  designed, 

nnder  the  device  of  a  consignment  for  sale,  to  preserve  in  the  vendor  a 
lien  npon  goods,  or  whether  it  constitutes  a  bailment,  is  a  question  of 
law  for  the  court,  though  the  question  whether  there  was  actual  fraud 
or  intent  to  defraud  creditors  in  entering  into  the  agreement  ia  one  of 
fact  for  the  jury.     Chickering  v.  Bastress,  309. 

2.  Salb  or  Bailment.  —  When  the  identical  thing  delivered  is  to  be  re- 

stored  in  the  same  or  an  altered  form,  the  contract  is  one  of  bailment, 
and  the  title  to  the  property  is  not  changed.  When  there  is  no  obliga* 
tion  to  restore  the  specific  article,  and  the  receiver  is  at  liberty  to  retura 
another  thing  of  equal  value,  be  becomes  a  debtor,  the  title  to  the  prop- 
erty is  changed,  and  the  transaction  is  a  sale.     Id, 

3.  Contract  of  Sale  Reserving  Secret  Lien  Void  as  to  Creditors. — 

Whatever  the  form  of  the  agreement,  if  its  purpose  ia  to  cover  up  a  sale 
and  preserve  a  lien  in  the  vendor  for  the  price  of  goods,  it  ia  void  as  to 
his  creditors,  whether  credit  was  given  before  or  after  the  delivery  of 
the  goods.  A  consignment  for  such  object  ia  no  better  than  any  other 
device.     Id, 

4.  Contract  of  Sale  Reserving  Secret  Lien  Void  as  to  Creditors.  — 

Where  a  party,  by  means  of  a  contract,  but  without  notice  to  the  world, 
suffers  the  real  ownership  of  chattels  to  be  in  himself  and  the  ostensible 
OMmership  to  be  in  another,  the  law  will  postpone  the  rights  of  the  for- 
mer to  those  of  the  execution  or  attachment  creditors  of  the  latter,  be- 
cause to  injure  third  persona  by  giving  a  false  credit  to  such  ostensible 
owners  is  the  natural  and  probable  result  of  the  transaction.     Id, 

6.  Repudiation  —  Damages  for  Non-performance  of  Contract.  —  Where 

goods  are  ordered  under  a  simple  bargain  and  sale,  and  notice  is  given 
by  the  buyer  to  the  seller  not  to  ship  them,  in  advance  of  delivery,  and 
before  they  were  separated  from  the  bulk,  and  set  apart  to  the  buyer, 
such  notice  is  not  only  a  repudiation  from  the  contract  of  sale,  but  also  a 
revocation  of  the  carrier's  agency  to  receive  them;  and  the  refusal  of  the 
buyer  to  receive  the  goods  when  delivery  is  tendered  by  the  carrier  does 
not  make  him  liable  for  their  contract  price,  but  only  for  special  damages 
for  the  refusal  to  receive  them.  Unexcelled  Fire-worka  Co.  v.  PoUtes,  788. 
0.  Measure  of  Damages  for  Breach  of  Executory  Contract.  —  When 
the  seller  stands  in  the  position  of  a  complete  performance  on  his  part, 
he  ia  entitled  to  recover  the  contract  price  as  hia  measure  of  damages  for 
a  breach  of  the  contract  of  sale,  but  in  the  case  of  an  executory  contract 
for  the  sale  of  goods  not  specific,  the  measure  of  damages  for  a  refusal  to 
receive  the  goods  ia  the  difference  between  the  price  agreed  upon  and  the 
market  value  on  the  day  appointed  for  delivery.     Id. 

7.  Sale  C.  O.  D.,  when  Complete.  —  Where  a  purchaser  orders  goods  sent 

him  C.  0.  D.,  and  the  order  is  accepted  by  the  seller,  and  the  goods  deliv- 
ered to  the  carrier,  the  sale  on  the  part  of  the  seller  is  complete,  and  the 
purchaser  may  hold  the  goods  for  the  price  of  which  he  is  then  liable 
Commonwealth  v.  Fleming,  763. 

8.  Sale  C.    O.    D.  —  Liability  of  Carrier.  —  Where  a  purchaser  orders 

goods  sent  him  C.  O.  D.,  and  the  order  is  accepted  by  the  seller,  aud  the 
goods  delivered  to  the  carrier,  the  latter  becomes  the  agent  for  the  re- 
ceipt and  transmission  of  their  price.  The  sale  is  complete  on  the  part  of 
the  seller,  and  whether  the  carrier  receives  the  price  or  not  at  the  time 
of  delivery,  he  ia  liable  to  the  seller  for  the  price  if  he  does  deliver.  Id. 
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9l  Sam  C.  0.  D.,  when  Complete.  —  Where  a  seller  has  received  an  order 
from  a  purchaser  to  send  him  goods  C.  0.  D.,  and  the  goods  are  delivered 
to  the  carrier,  the  title  does  not  pass  until  the  delivery  of  the  goods; 
■till,  the  sale  ia  completed  by  delivery  to  the  carrier,  and  the  right  of  the 
seller  to  recover  the  price  from  the  purchaser  if  he  refuses  to  take  them 
is  as  complete  as  if  he  had  taken  them  and  not  paid  for  them.     Id. 

10.  Sale  C.  O.  D.,  when  Complete.  —  A  licensed  liquor  dealer  who  re> 
ceives  an  order  from  a  purchaser  residing  in  another  county,  where  the 
dealer  has  no  license  to  send  him  liquor  C.  0.  D.,  and  accepts  the  order, 
and  delivers  the  liquor  to  a  carrier  under  agreement  tc  collect  on  deliv* 
ery,  cannot  be  convicted  of  selling  liquor  without  a  license  in  a  county 
where  the  purchaser  resides,  as  the  sale  is  complete  on  the  part  of  the 
dealer  when  he  delivers  the  liquor  to  the  carrier  at  his  place  of  business. 
Id. 

IL  Fbaudulent  Sale.  —  When  goods  are  sold  for  one  third  of  their  value 
to  one  who  does  not  open  the  packages  in  which  they  are,  nor  make  any 
examination  of  them,  but  admits  that  they  are  a  bankrupt  stock,  and 
that  he  has  purchased  them  at  twenty  per  cent  of  their  value,  and  who 
furnishes  the  vendor  with  transportation  to  another  city,  and  admits  his 
flight  to  parts  unknown,  the  sale  is  properly  adjudged  fraudulent  as 
against  the  vendor's  creditors.     Frisk  v.  Reigelman,  198. 

12.  Fbaudtjlent  Sales.  —  The  Fact  that  the  Vendee  has  Paid  a  Con^ 
SIDERATION  for  goods  which  he  claims  to  have  purchased,  while  it  is  to 
be  considered  in  determining  the  question  of  fraud,  is  by  no  means  a 
controlling  fact.     Id. 

13.  Purchaser,  Bona  Fide,  Who  is. — A  purchaser  for  value,  and  without 
notice,  from  one  who  was  a  purchaser  with  notice,  becomes  a  purchaser 
bonajide,  and  entitled  to  protection  as  such.     London  v.  Youmatis,  17. 

14.  Purchaser  of  PaoPERTT  without  Notice  of  a  Mortqaqi  thereon 
takes  title  free  therefrom,  though  his  vendor  purchased  with  notice 
thereof.     Id. 

See  Contracts,  9,  10;  Corporations,  37,  42. 

SALE  OF  SEED-COTTON. 
See  Statutes,  5. 

SEPARATE  ESTATE. 
See  Husband  and  Wifs. 

SERVICE. 
See  Process. 

SERVICES. 
SsRVicss  ARE  Presumed  to  have  been  Gratuitous  when  Rendered  bt 
a  Step-daughter  while  residing  in  the  family  of  her  step-father,  for 
whose  benefit  they  were  rendered,  unless  she  can  show  an  express  prom* 
iae  to  pay  therefor.     ElUa  v.  Cary,  125. 

See  Wills,  21. 

SET-OFF. 
1.  Sbttino  oft  Jiidgments.  — A  judgment  in  favor  of  the  defendant  may, 
on  motion,  by  order  be  set  off  against  a  judgment  previously  rendered 
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in  favor  of  the  plaintiff.  The  power  to  so  ^eet  off  jadgmenta  is  a  eom- 
mon-law  power,  not  derived  from  nor  regulated  by  the  statute  of  set-off 
or  of  discount.     Simmoru  v.  Reid,  36. 

2.  Jurisdiction  to  Sbt  on  Onk  Jodomknt  against  Anothxb  is  BqinrA- 
BLB  ZK  its  Naturb,  and  the  application  therefor  is  addressed  to  the 
sound  judicial  discretion  of  the  court,  in  the  exercise  of  which  equitable 
rights  of  persons  not  parties  to  the  suit  will  be  considered  and  protected. 
Id. 

8.  Sbt-otv  07  Assigned  Judgment.  —  The  court  will  not  order  a  judgment 
to  be  set  off  against  one  in  favor  of  the  defendant,  when  the  plaintiff  had 
assigned  it  to  his  attorney  to  secure  the  payment  of  the  latter's  profes- 
sional  service,  and  the  attorney,  when  he  took  the  assignment,  had  no 
notice  of  the  existence  of  the  judgment  which  the  defendant  seeks  to 
waiofL    Id. 

See  Building  Associations;  Trial,  fi, 

SHERIFFS. 
See  Mandamus,  1. 

SHERIFF'S  DEED. 
See  Limitations  or  Actions,  2L  ; 

SLEEPING-CAR   COMPANIES. 
See  Carriers,  14-19. 

SPECIFIC  PERFORMANCE. 
8m  Lakslord  and  Tenant,  9,  10;  Vendor  and  Vrkdxb,  7,  8. 

STATUTES. 

1.  Construction  of  Statute.  —  Statute  enacting  that  persons  engaged  in 

blasting  rocks  shall  before  each  explosion  give  seasonable  notice  thereof, 
so  that  all  persons  or  teams  approaching  shall  have  time  to  retire  to  a 
safe  distance,  and  that  whoever  violates  the  law  is  liable  for  all  damages 
caused  by  the  explosion,  does  not  give  a  remedy  to  workmen  employed 
in  the  quarry,  but  was  designed  only  for  the  protection  of  persons  who, 
not  being  engaged  in  or  about  the  quarry,  and  being  therefore  ignorant 
of  their  proximity  to  danger,  are  in  need  of  warning  to  retire  to  a  place 
of  safety.     Hare  v.  Mclntire,  476. 

2.  Decision  of  Courts  of  State  Construing  Statute  thereof,  when  Fol- 

lowed IN  Other  States.  —  Where  the  decisions  of  the  courts  of  Massa- 
chusetts have  settled  what  a  statute  of  that  state  authorizes  to  be  done 
under  it,  those  decisions  are  controlling  as  to  the  effect  and  meaning  of 
the  statute,  and  the  courts  of  Maryland  will  follow  them  as  making  a 
part  of  the  law  of  the  state,  no  matter  whether  they  are  entirely  in  har- 
mony with  decisions  of  other  states  upon  somewhat  similar  statutes  or 
not.  Supreme  Council  r.  Oreen,  527. 
t.  Constitutional  Law  —  In  Determining  whether  a  Statute  is  Void 
BECAUSE  IN  Conflict  with  the  constitution  of  the  state  or  of  the  United 
States,  the  courts  will  resolve  every  doubt  in  favor  of  the  validity  of  the 
law,  and  presume  that  it  was  passed  in  good  faith  to  remedy  some  defect 
not  reached  or  corrected  by  previous  legislation.     State  v.  Moore,  696. 
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4.  A  PcBLic  Local  Law,  if  it  operates  uniformly,  and  subjects  all  peraoni 
who  come  within  the  defined  locality  to  its  provisions,  is  valid.     Id. 

ft.  Constitutional  Law — Statute  Regulating  Sale  ov  Cotton  in  thb 
Seed.  —  A  statute  is  constitutional  which  declares  that  it  shall  be  un- 
lawful for  any  person  to  sell,  deliver,  or  receive  for  a  price  cotton  in  the 
seed,  where  the  quantity  is  less  than  what  is  usually  contained  in  a  bale, 
unless  such  sale  shall  be  in  writing,  signed  by  all  the  parties  thereto,  and 
witnessed  by  two  witnesses,  and  such  writing  delivered,  with  a  fee,  to  tha 
nearest  justice  of  the  peace,  whose  duty  it  is  to  docket  the  same  on  his 
civil  docket  for  the  inspection  of  all  persons.  Such  statute  does  not 
violate  either  the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  nor  that  portion  of  the  constitution  of  North  Carolina  forbidding 
the  creation  of  monopolies  or  the  granting  to  any  man  or  set  of  men  ex- 
exclusive  or  separate  emoluments  or  privileges.     Id. 

See  Appkal  and  EIrrok,  1;  Constitutional  Law;  ExsMPnoNa,  1,  2;  !»• 

SUBANCE,    3. 

STATUTE  OF  FRAUDS. 
See  BovNDABiES;  Landlord  and  Tenant,  5-10;  SuRBTTsaiP,  6,  6;  WtLia, 

19-21. 

STATUTE  OF  USES. 
See  Trusts  and  Trustees. 

STOCK  AND  STOCKHOLDERS. 

See  Corporations.  * 

STREET-RAILWAY    COMPANIES. 
See  Railroad  Companies,  8-10. 

STREETS. 
See  Municipal  Corporations,  6-11. 

SUBROGATION. 
See  Insurance,  20;  Mortgages,  18. 

SUBSCRIPTIONS. 
See  Corporations,  17,  20,  22-26. 

SUBTERRANEAN    WATERS. 

See  Watercourses.  '^ 

SUMMONS. 
See  Process. 

SURETYSHIP. 
1.  Reimbursement  or  Surety.  —  As  a  general  rule,  a  surety  can  recover  of 
the  principal  only  the  amount  which  he  has  actually  paid.     Stone  v. 
Bammell,  272. 
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2.  Note  of  Surety  as  Extinguishment  of  Debt.  —  A  rarety,  by  giving  hia 
negotiable  note  for  the  debt  due  by  his  principal,  can  only  recover  the 
amount  thereof  from  the  latter  when  such  note  extinguishes  the  debt  of 
the  principal  to  his  creditor.     Id. 

8.  Co-suKETiEs  —  Right  to  Recover  Contribution  on  Outlawed  Debt.  — 
A  co-surety  who  has  contributed  his  share  of  the  principal's  debt  to  a  co- 
■nrety,  who  has  satisfied  the  whole  debt,  cannot  recover  the  amount  so 
paid  in  contribution  of  their  principal,  when  the  liability  of  the  latter 
has  been  extinguished  by  the  statute  of  limitations  before  any  payment 
by  either  of  the  sureties.     Id. 

4.  Oo-suRETY  —  Statute  of  Limxtations  against.  —  The  liability  of  a  surety 
for  contribution  to  his  co-surety,  who  has  paid  the  principal  debt,  is  kept 
alive  by  the  absence  of  the  former  from  the  state;  but  such  absence 
does  not  extend  the  time  within  which  he  may  recover  of  his  principal 
the  amount  so  contributed.  His  right  to  recover  of  the  principal  in  such 
case  is  barred  in  two  years  from  the  date  of  payment  of  the  principal 
debt,  unless  the  obligation  is  founded  upon  an  instrument  in  writing. 
Id. 

A.  Statute  of  Frauds.  —  Promise  by  a  Stranger  to  a  Debt  to  Indemnift 
A  Surety  is  prima  facie  within  the  statute  of  frauds,  because  it  is  in 
effect  a  promise  to  answer  for  the  default  of  the  principal  debtor.  Wot- 
verton  v.  Davis,  56. 

8.  Statute  of  Frauds.  —  Promise  of  One  Surety  to  Indemnify  Another, 
if  he  will  become  co-surety  with  him  on  an  oflBcial  bond,  falls  within  that 
provision  of  the  statute  of  frauds  which  requires  that  a  promise  to  answer 
for  the  default  or  the  misdoing  of  another  must  be  in  writing  to  be  en. 
forceable  by  an  action.  Therefore,  if  the  surety  to  whom  the  promise 
was  made  is  compelled  to  pay  the  whole  debt,  he  cannot  recover  of  his 
co-surety  who  made  the  promise  anything  beyond  his  aliquot  share  of 
the  loss  occasioned  by  the  default  of  the  principal.     Id. 

See  Appeal  and  Error,  9;  Husband  and  Wife,  6,  8,  11, 

SURVEYS. 
See  Evidence,  2. 

TAXATION. 

1.  Estoppel  to  Deny  Constitutionality  of  Law.  —  A  property  holder  who 
has  signed  a  petition  for  a  special  tax,  who  has  voted  for  the  ordinance 
levying  the  tax,  and  who  has  entered  into  the  secure  enjoyment  of  all 
the  benefits  contemplated  and  conferred  by  the  same,  is  estopped  from 
escaping  payment  of  the  tax  by  urging  objections  to  the  constitutional- 
ity of  such  ordinance.     Andi-us  v.  Board  of  Police,  411. 

t.  Constitutional  Law  —  Taxation. — Constitutional  provisions  are  in- 
tended to  protect  citizens  from  forced  contributions  levied  in  invitum  be- 
yond the  powers  conferred  on  the  taxing  power,  but  not  to  protect  them 
from  the  payment  of  taxes  levied  with  their  free  consent  and  approval, 
and  at  their  express  request.     Id. 

TELEGRAPH   COMPANIES. 
Failure  to  Deliver  Message  —  Contract  Made  in  Foreign  Statb.  —  An 
action  to  recover  the  statutory  penalty  for  failure  to  transmit  and  deliver 
a  telegraphic  message  cannot  be  maintained  m  Indiana,  under  a  contract 
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made  In  another  state  for  the  transmission  and  delivery  of  the  message 
%o  a  point  within  the  former  state.     Rogers  v.  Western  Union  TeL  Co.,  373. 

TESTAMENTARY    CAPACITY. 
See  Wills,  14,  15. 

TORT-FEASORS. 
See  Husband  and  Wifb,  4. 

TORTS. 
See  Pabtnersuip,  2;  Nbgotiablb  Instruments,  8, 

TOWN   ORDER. 
See  Negotiable  Instruuents,  3-5. 

TRADE-MARKS. 

1.  SiTOH  Words  and  Marks  as  by  their  own  meaning  or  by  association  in 

the  public  mind  indicate,  not  the  quality  of  an  article,  but  its  origin  or 
ownership,  the  person  by  whom  or  the  factory  in  which  it  was  produced, 
became  appropriated  in  their  use  exclusively  to  the  originator  or  owner 
of  such  articles.  No  other  person  can  lawfully  use  them  to  designate 
other  similar  articles  of  different  origin  or  ownership.  Symonds  v. 
Jones,  485. 

2.  Name  or  Initials  or  the  Originator  or  Owner  of  a  Business,  when 

used  on  labels  as  trade-marks  in  the  business,  may  thereby  acquire  a 
value,  and  may  be  included  in  the  sale  of  the  business,  so  far,  at  least, 
as  to  prevent  the  vendor  from  afterwards  using  them  in  like  manner  on 
other  similar  products,  to  the  detriment  of  the  vendee.     Id. 

3.  One  mat  Sell  the  Right  to  Use  hls  Own  Name  in  connection  with 

a  particular  business.     Id. 

4.  One  Who   Transfers  a  Business  and  the  Good-will  thereof,  in- 

cluding trade-marks,  a  part  of  which  is  his  name  or  initials,  and  at  the 
same  time  enters  into  an  agreement  by  which  he  is  to  be  employed  as 
manager  of  the  business,  has  no  right,  on  being  discharged  as  such  man- 
ager, to  enter  upon  business  on  his  own  account  and  use  such  trade-marks 
therein.     Id. 

6.  Fraudulent  Use  of-  Name  of  Another.  —  One  having  the  right  to  use 
a  trade-mark,  a  part  of  which  is  the  name  of  another,  who  formerly  con- 
ducted the  business,  must  not  so  use  it  as  to  lead  the  public  to  believe 
that  the  former  owner  still  personally  conducts  such  business;  and  while 
he  so  uses  it,  equity  will  not  protect  him  against  such  former  proprietor 
who  resumes  the  use  of  his  name  in  a  like  business;  but  such  relief  will 
be  granted,  if,  before  the  complaint  is  filed,  a  change  has  been  made  in 
the  trade-mark  and  labels,  clearly  indicating  thai  the  ownership  of  the 
business  has  changed,  and  that  the  successor  of  the  original  proprietor  is 
conducting  it.  Especially  is  this  true  if  the  improper  use  of  the  trade- 
mark was  inadvertent,  or  was  made  by  persons  for  whose  conduct  the 
plaintiff  is  not  answerable.     Id. 

6.  Owners  of  a  Trade-mark  Which  Includes  the  Name  of  a  Third 
Person  must  not  so  use  it,  or  the  labels  connected  with  it,  as  to  lead  the 
public  to  suppose  that  the  goods  on  which  it  is  used  were  manufactured 
or  packed  by  such  third  person.     Id. 
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TRESPASS. 
Dauaqks.  —  In  an  action  of  trespass  committed  by  defendant's  employee, 
exemplary  damages  cannot  be  recovered,  in  the  absence  of  proof  of  malice 
or  wantonness,  or  culpable  inattention  and  neglect,  on  the  part  of  de- 
fendant in  the  conduct  of  his  business.     Keil  v.  Chartiera  V.  O.  Co.,  823. 
See  Criminal  Law,  8;  Eminsmt  Domain,  3-5. 

TRIAL. 

1.  MtTLTIPLICATION     OF     PrAYERS    SUBSTANTIALLY  THE    SaME,    on    Subjects 

upon  which  the  law  has  been  thoroughly  well  settled,  is  a  practice  much 
to  be  deprecated.     Agriailtural  and  M.  Asa'n  v.  State,  507. 

2.  Instruction  at  Close  or  Evidence  Cures  Failure  op  Court  to  Ri« 

strict  Testimony  to  Certain  Purposes  when.  —  Where  the  court 
fails,  at  the  time  when  they  are  offered,  to  instruct  the  jury  that  state- 
ments  made  by  a  testator  before  and  after  the  making  of  his  will  were 
only  competent  for  the  purpose  of  showing  the  state  of  his  mind  and 
aflfections,  but  does  so  instruct  them  at  the  close  of  the  evidence,  this 
will  be  sufficient.     Thompson  v.  Ish,  552. 

3.  On  Demurrer  to  Evidence,  all  evidence  offered  by  the  party  demurring 

must  be  omitted  from  consideration,  and  he  must  be  treated  as  admitting 
all  that  the  jury  might  infer  from  the  evidence  of  his  adversary.  SotUh 
West  Imp.  Co.  v.  Smith,  59. 

4.  Directing  Verdict.  —  The  jury  may  be  instructed  to  find  for  defendant 

when  plaintiff  has  wholly  failed  to  prove  some  material  part  of  his  case, 
and  the  same  rule  appliss  to  plaintiff  under  similar  circumstances  on  the 
part  of  defendant.  Such  an  instruction  can  only  be  questioned  when 
there  was  competent  evidence  tending  to  support  a  different  verdict  from 
the  one  directed  by  the  court.  Anthony  v.  Wheeler,  281. 
6.  Amendment  of  Defective  Verdict. — If,  in  action  on  two  promissory 
notes  and  on  accounts  stated,  in  which  non  assumpsit  and  set-off  are 
pleaded,  the  jury  return  a  sealed  verdict  for  the  plaintiff,  without  speci- 
fying the  amount  for  which  they  find,  the  court  has  no  power,  after  the 
verdict  has  been  duly  recorded,  and  the  jury  have  separated,  to  amend 
the  verdict,  by  inserting  after  the  words  "  for  the  plaintiff,"  the  words 
and  figures  "  for  the  sum  of  $5,378.72."  Gaiiher  v.  Wilmer,  542. 
See  Criminal  Law,  3,  6,  14;  Witnesses. 

TRUSTS  AND  TRUSTEES. 
1.  Estate  in  Trust — Termination  of — Operation  of  Statute  of  Uses. 

—  Where  an  estate  is  conveyed  to  one  for  the  use  of  or  in  trust  for 
another,  and  no  duty  is  imposed  upon  the  trustee  for  the  proper  per- 
formance of  which  it  is  necessary  that  the  legal  estate  should  remain  in 
him,  it  will  pass  at  once  to  the  cestui  que  ti~ust  by  operation  of  the  statute 
of  uses.  If  there  is  anything  remaining  for  the  trustee  to  do  which  ren- 
ders it  necessary  that  he  should  retain  the  legal  title  in  order  to  fully 
perform  the  duty  imposed  by  the  trust,  then  the  statute  will  not  execute 
the  use,  and  the  legal  estate  will  remain  in  the  trustee.  Snelling  v. 
Lamar,  8.35. 

Estate  in  Trust — Termination  of — Operation  of  Statute  of  Uses 

—  Deed  to  Defeat  Contingent  Remainders.  —  Where  an  estate  is 
conveyed  in  trust  for  the  sole  use  of  a  married  woman  during  the  lives 
of  herself  and  husband,  and  if  she  survives,  then  for  the  use  of  herself 
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•ad  her  obildren  then  living  so  long  as  she  remains  the  widow  of  snch 
husband,  and  npon  her  remarriage  or  death,  to  be  divided  between  her 
sarriving  children  and  the  issue  of  such  as  were  dead,  the  trust  is  ter- 
minated  by  the  death  of  the  husband,  and  thereupon  the  statute  executes 
the  use  in  the  surviving  widow  and  children,  and  their  joint  deed  of 
feofihient  with  livery  of  seisin  will  defeat  the  contingent  remainders, 
and  vest  a  good  title  in  the  grantee.     Id. 

See  CoRFORATioNS,  41;  Receivkbs;  Wills,  18. 

UNDUE  INFLUENCB. 
See  Wills,  IS. 

VACATING  SALEa 
See  Judicial  Sales,  2-5,  6. 

VENDOR  AND  VENDEE. 

1.  ViNDEE  m  Possession  under  a  Contract  or  Purchase  has  the  Same 

Rights  as  Mortgagor  in  Possession,  with  respect  to  crops  raised  by 
him  upon  the  land  which  is  the  subject  of  the  contract.  Mortgagor  or 
vendee  in  possession  is  the  owner  of  the  crops,  and  entitled  to  receive 
the  rents  and  profits  without  liability  to  account.  It  is  only  when  the 
mortgagee  enters  for  condition  broken  that  he  is  entitled  to  the  growing 
crops,  and  then  only  because  they  are  incident  to  his  possession.  He 
must  account  for  them,  and  equity  permits  him  to  retain  them  only 
when  the  land  is  insufficient  to  discharge  the  mortgage  debt.  KUUbrew 
V.  Hinea,  672. 

2.  Construction  of  Contract.  —  A  stipulation  in  a  contract  of  sale,  "  this 

contract  to  hold  everything  made  on  the  land,  unless  otherwise  agreed 
by  the  vendor, ".cannot  be  construed  as  a  reservation  of  crops  not  then 
in  existence;  and  if  regarded  as  a  mortgage  of  crops  to  be  grown,  cannot 
be  enforced,  except  under  circumstances  in  which  the  enforcement  of 
such  a  mortgage  is  possible.     Id. 

8.  Contract  that  Title  shall  be  First-class,  and  shall  be  Passed  upoir 
BT  the  Purchaser's  Lawyer,  does  not  make  the  decision  of  such  lawyer 
in  favor  of  the  title  a  condition  precedent  to  the  right  of  the  vendor  to 
enforce  the  contract,  if  in  fact,  beyond  all  dispute,  the  title  is  good. 
Vouglii  V.  Williams,  634. 

4.  First-class  Title,  What  is.  —  Stipulation  in  a  contract  for  the  purchase 
of  real  estate  that  the  title  shall  be  first-class  means  nothing  more  than 
that  it  shall  be  marketable.     Id. 

6.  Evert  Purchaser  of  Real  Estate  is  Entitled  to  a  Marketable  Titlb 
free  from  encumbrances  and  defects,  unless  he  expressly  stipulates  to  ac- 
cept a  defective  title.     Id. 

6.  A  Marketable  Title  is  one  that  is  free  from  reasonable  doubt.     There  is 

reasonable  doubt  when  there  is  uncertainty  as  to  some  fact  appearing  in 
the  course  of  its  deduction,  but  the  doubt  must  be  such  as  affects  the 
value  of  the  land  or  will  interfere  with  its  sale.     Id. 

7.  A  Purchaser  will  not  be  Compelled  i  o  Take  Property  the  possession 

of  which  he  may  be  compelled  to  defend  by  litigation.  He  should  have 
a  title  that  will  enable  him  to  hold  his  land  in  peace,  and  if  he  wishes  to 
sell  it,  be  reasonably  certain  that  no  flaw  or  doubt  will  arise  to  disturb  its 
market  value.     Id. 
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8.  Onb  will  not  bb  Compelled  to  Perform  a  Contract  for  the  purchase  of 

real  estate  if  it  appeau-s  that  his  vendor's  title  depends  upon  the  death  of 
a  particular  person,  the  only  evidence  of  whose  death  is,  that,  twenty- 
four  years  before  the  trial  of  the  case,  being  a  young  unmarried  man,  in 
feeble  health  and  of  dissipated  habits,  he  left  home,  from  causes  un- 
known, and  has  not  been  seen  or  heard  from  since,  and  when,  if  still  liv- 
ing, he  is  only  forty-seven  years  of  age,  and  there  is  no  title  by  adverse 
possession,  and  the  contract  stipulated  for  a  first-class  title.     Id. 

9.  Subsequent  Purchaser  is  Presumed  to  be  a  purchaser  for  value,  and  the 

burden  of  proof  is  on  the  party  attacking  the  conveyance  to  show  bad 
faith  or  want  of  consideration.     Anthony  v.  Wheeler,  281. 

10.  Action  for  Money  had  and  Received  is  the  Proper  Remedy  to  Re- 
cover THE  Consideration  Paid  by  the  plaintiff  to  the  defendant  for  a 
conveyance  of  land,  if  the  circumstances  are  such  that  the  plaintiff  has 
the  right  to  rescind  the  sale,  and  has  done  everything  on  his  part  neces- 
sary to  such  recission.     McKinnon  v.  Vollmar,  178. 

11.  Rescission  because  Wrong  Lands  were  Pointed  out.  —  If  intending 
purchasers  are  proceeding,  as  they  suppose,  to  examine  land  offered  for 
sale,  and  an  agent  of  the  vendors  causes  a  wrong  tract  to  be  pointed  out, 
and  a  purchase  is  thereby  induced,  the  vendees  have  a  right  to  rescind  the 
sale,  and  recover  the  purchase-money,  though  the  vendors  were  not 
aware  of  the  fraud  of  their  agent  in  pointing  out  the  wrong  land.     Id. 

12.  Rescission  OF  Sale  for  Misrepresentation. —  If  a  vendor  represents 
that  a  tract  of  land  contains  a  specified  large  quantity  of  pine  timber, 
when  in  fact  it  has  upon  it  little  or  no  timber,  the  vendee  is  entitled  to 
rescind  the  sale,  if  the  circumstances  of  the  case  excused  him  for  not 
verifying  the  accuracy  of  the  statement,  though  the  vendor  believed  it  to 
be  true.     Id. 

13.  Vendor's  Lien  —  Sufficiency  of  Complaint. —  A  complaint  averring 
that  plaintiff  sold  land  to  a  defendant  for  a  certain  sum,  a  particular  por- 
tion of  which  remains  due  and  unpaid,  and  that  at  the  time  of  the  sale, 
for  reasons  known  to  such  defendant,  and  at  his  request,  the  convey- 
ance of  the  land  was  made  by  plaintiff,  with  the  name  of  another  defend* 
ant  inserted  therein,  and  that  the  latter  knew  all  the  facts  of  the  trans- 
action, is  sufficient  to  warrant  the  enforcement  of  the  vendor's  lien  as 
against  the  latter  defendant.     Burgess  v.  Fairbanks,  230. 

14.  Vendor's  Tjen  —  Remedies  at  Law  need  not  be  First  Exhausted 
before  a  bill  in  equity  to  enforce  a  vendor's  lien  can  be  resorted  to.     Id. 

15.  Vendor's  Lien  —  What  does  not  Constitute  Waiver  of  —  Evidence 
OF  Agency. —  A  vendor  does  not  waive  his  lien  for  unpaid  purchase-money 
by  taking  as  security  a  due-bill  executed  by  a  third  person  as  agent  for 
the  purchaser;  and  in  such  case  parol  evidence  is  admissible  to  show  how 
such  bill  was  received,  and  who  was  intended  to  be  bound  by  it;  and  after 
the  court  has  found  that  it  was  executed  by  the  purchaser,  the  finding 
will  be  presumed  to  be  supported  by  the  evidence.     Id. 

See  Estoppel,  1. 
\ 

VERDICT. 
See  Criminal  Law,  4;  Trial,  4,  5. 

VICIOUS  ANIMAL. 
See  Master  and  Servant,  11. 
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VOLUNTARY   CONVEYANCES. 
See  Dbeds,  3,  4. 

WAIVER  OP  ICONDITIONS. 
See  Insurakoi,  4-6,  9-18. 

WARRANTY. 
See  Evidence,  1. 

WATERCOURSES. 

1.  Riparian  Rights  w  Subterranean  Streams.  — The  distinction  between 

rights  in  surface  and  in  subterranean  streams  is  not  founded  on  the  fact 
of  their  location  above  or  below  ground,  but  on  the  fact  of  knowledge, 
actual  or  acquirable,  of  their  existence,  location,  and  course.  The  rule 
of  damnum  absque  injuria  applies  in  either  case  only  in  the  absence  of 
negligence.     Collins  v.  Chartiers  V.  O.  Co.,  791. 

2.  Riparian  Rights  in  Subterranean  Streams.  —  The  use  to  which  a  sub- 

terranean stream  may  be  lawfully  put,  if  it  inflicts  damage  on  surround- 
ing streams  or  lands,  must  be  natural,  proper,  free  from  negligence,  and 
the  damage  inflicted  unavoidable,  and  not  sufficiently  obvious  to  have 
been  foreseen,  and  prevented  by  reasonable  care  and  expenditure.     Id. 

A  Riparian  Rights  in  Subterranean  Streams.  — If  a  land-owner,  in 
drilling  an  oil  or  gas  well,  has  knowledge  of  the  existence  of  a  stratum 
of  clear  water  underneath  his  land,  and  its  flow  into  wells  and  springs 
in  the  vicinity,  and  of  the  existence  of  a  deeper  stratum  of  salt  water, 
which  is  likely  to  rise  and  mingle  with  the  fresh  when  penetrated  by 
the  drill,  his  failure  to  use  available  means  to  prevent  such  mingling,  by 
a  reasonable  expense,  is  negligence,  for  which  he  is  liable  to  the  owner  of 
such  wells  or  springs.     Id. 

4.  A  River,  though  a  Non-navigable  Stream,  is  a  Highway  for  all  the 
people  of  the  state,  if  in  its  natural  state  it  is  capable  of  floating  to  mar- 
ket logs  and  other  products  of  the  forest.  Brooks  v.  Cedar  Brook  etc.  Co.^ 
459. 

ft.  Riparian  Owners  Hold  their  Land  Subject  to  the  Right  of  thb 
Public  to  Use  the  Navigable  Rivers  flowing  through  them  as  publio 
highways,  and  to  improve  such  rivers  as  public  highways  by  any  appro- 
priate means,  whenever  this  can  be  done  without  taking  private  prop- 
erty.    Id. 

See  Eminent  Domain,  1,  2. 

WILLS. 

1.  Explaining  and  Reforming  —  Elimination  of  Words  and  Phrases. 

—  The  chancery  powers  of  a  court  cannot  be  invoked,  at  the  instance 
of  a  devisee,  to  reform  a  will  by  eliminating  words  or  phrases  and  sup- 
plying others,  so  as  to  make  the  instrument  conform  to  what  may  be 
supposed  to  have  been  the  real  intention  of  the  testator.  Sturyis  v. 
Work,  349. 

2.  Evidence  Admissible  to   Explain,  but  not  to  Show  Intention.  — 

Extrinsic  evidence  may  be  admitted  in  a  proper  case,  where  the  effect  of 
it  is  merely  to  explain  or  make  certain  what  the  testator  has  written; 
but  such  evidence  is  never  admissible  to  show  what  the  testator  intended 
to  write.     Id. 
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3.  Conflict  between  Will  and  Codicil,  —  Where  the  terms  of  a  will 
clearly  give  an  estate,  the  words  of  a  codicil  must  manifest  an  intent 
equally  clear  to  revoke  it;  but  when  the  provisions  of  the  codicil  thus 
expressed  are  repugnant  to  provisions  contained  in  the  will,  the  codicil 
is  to  be  regarded  as  the  expression  of  the  testator's  final  determination 
npon  the  subject.     Id, 

4  CoNSTRCCTiON  —  EFFECT  OF  CoDiciL.  —  Where  a  clause  in  a  will,  in 
clear  and  decisive  language,  gives  all  the  residue  of  an  estate  to  the  tea* 
tator's  two  sons,  and  a  later  clause  or  codicil,  equally  clear  and  decisive, 
gives  the  same  subject-matter  to  all  of  his  children,  share  and  share 
alike,  the  codicil  must  control,  as  being  the  final  expression  of  the  tes- 
tator.    Id. 

5.  Failure  of  Devise  as  to  One  —  Effect  as  to  Others.  — Where  an 
estate  is  given  by  will  to  two,  and  the  part  given  to  one  fails  from  any 
cause,  that  part,  without  an  express  and  fresh  disposition  of  it,  will  not 
go  in  augmentation  of  the  part  given  to  the  other,  but  will  fall  into  the 
residue,  or  go  to  the  next  of  kin.     Id. 

0.  Devise  to  One  Diminished  —  Effect  as  to  Others.  —  Where  a  tract 
of  Ijind  or  sum  of  money  is  devised  in  specific  proportions  to  two  per- 
sons, and  the  share  given  to  one  is  afterwards  diminished,  or  entirely 
revoked,  such  share  or  part  thereof  will  not,  in  the  absence  of  some 
express  words,  go  to  the  other.     Id. 

7.  An   Heir  cannot  be   Disinherited   except  by  the  Testator  Leav« 

INO  HIS  Propertt  to  ANOTHER. — Therefore,  a  wiU  in  which  a  father 
declares  that  it  is  his  will  that  one  of  his  sons  be  excluded  from  all  of 
his  estate,  and  have  no  heirship  in  the  same,  but  in  which  no  devise  or 
bequest  is  made  to  any  other  person,  does  not  divest  the  sou  of  any 
part  of  his  father's  estate,  and  is  not,  unless  it  appoints  an  executor,  en* 
titled  to  admission  to  probate  as  a  will.     Coffman  v.  Coffman,  69. 

8.  Omission  OF  Name  of  Child.  —  Declaration  of  Intent  of  a  testator  to 

disinherit  a  child  whose  name  is  omitted  from  his  will  is  inadmissible. 
Such  intent  must  appear  from  the  words  of  the  will.  Estate  qf  Stevens, 
252. 

9.  To  Disinherit  a  Child   whose   Name  is  Cmitted  from  a  Will,  an 

intention  so  to  do  must  appear  from  words  on  the  face  of  the  will  in- 
dicating such  intent,  directly  or  by  implication  equally  as  strong  that 
the  testator  had  the  child  omitted  in  his  mind,  and  so  having  him,  had 
omitted  to  make  any  mention  of  him.     Id. 

10.  Parol  Evidence  is  Admissible  to  show  who  was  the  person  whom  the 
testator  designated  by  a  particular  name.     Phillips  v.  Ferguson,  78. 

11.  Statements  of  Testator  at,  before,  and  afper  Making  Will, 
WHEN  AND  FOR  What  PURPOSES  ADMISSIBLE.  —  When  the  testamentary 
capacity  of  a  testator,  and  the  question  of  undue  influence  exerted  upon 
him,  are  in  issue,  it  becomes  material  to  know  what  were  his  previous 
purposes,  intentions,  and  state  of  mind;  and  statements  made  by  him 
at,  before,  and  after  the  making  of  the  will  in  question  are  competent 
evidence  for  these  purposes.  And  it  is  not  essential  that  those  state- 
ments should  be  of  the  res  gestce,  to  render  them  admissible,  though  their 
value  as  evidence  diminishes,  of  course,  in  proportion  as  they  are  remote 
from  the  date  of  the  will.     Thompson  v.  hh,  552. 

12.  Testimony  as  to  Contents  of  Prior  Will  is  Admissible  for  the 
purpose  of  showing  the  fixed  purpose  and  intention  of  the  testator  at 
the  time  of  its  execution,  when  the  two  wills  are  substantially  the  same, 
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and  the  issues  are  want  of  testamentary  capacity,  and  nndue  influence. 
Id. 

13.  EVIDENCK  THAT  SoME  OF  TkSTATOR'S  CHILDREN  WERE  IN  GrOOD  CIR- 
CUMSTANCES, AND  Others  not,  is  admissible,  upon  a  trial  to  determine 
the  validity  of  a  will,  for  the  purpose  of  placing  the  triers  as  nearly  a* 
possible  in  the  position  of  the  testator,  and  enabling  them  to  consider 
all  of  the  evidence  from  his  point  of  view  at  the  time  he  made  the  wilL 
Id. 

14.  Testamentart  CAPAcmr  cannot  be  Proved  bt  Neighborhood 
Rumors;  and  the  testimony  of  a  witness  that  the  testatrix  was  "known 
to  the  community  aa  a  strong-minded  woman  "  should  be  excluded.  Its 
improper  admission,  however,  will  not  call  for  a  reversal,  when  there  has 
been  a  great  amount  of  competent  testimony  to  the  same  effect.     Id. 

16.  Testator  is  or  Sound  and  Disposing  Mind  when  he  knows  that  he  is  dis- 
posing of  his  property  by  will,  to  whom  he  is  giving  it,  and  the  general 
nature  and  character  of  the  property.     Id. 

16.  Undue  Influence,  What  is  not.  —  The  influence  which  a  child  may 
acquire  from  association  with  and  attention  and  actn  of  kindness  to  a 
parent,  while  he  has  power  to  deliberate  and  estimate  the  inducements, 
will  not  avoid  the  will  of  the  parent,  if  the  influence  is  exerted  in  a  fair 
and  reasonable  manner,  and  without  fraud  or  deception.  The  influence 
of  one  occupying  such  relation  to  the  testator,  to  avoid  the  will,  must  be 
euch  as  to  overreach  and  destroy  the  free  agency  and  will  power  of  the 
testator.     Id. 

17.  Prior  Revoked  Will  is  Admissible  in  Evidence  to  Show  Fixed 
Purpose  and  Intention  of  Testator  at  that  time  as  to  the  disposition 
of  his  property,  whether  such  will  was  formal  in  its  execution  or  not. 
Id. 

18.  CoxsTRUCTiON  OF  W ILL.  — Where  a  testator  bequeaths  to  a  trustee  a  sum 
of  money  to  be  held  in  trust,  and  the  income  to  be  paid  to  a  married 
woman,  "  for  the  sole  use  of  herself  and  her  children  during  the  term  of 
her  natural  life,  this  trust  to  continue  until  her  youngest  child  then  alive 
attain  to  the  age  of  twenty-one  years,  should  she  herself  die  previous  to 
that  time,  when  said  trust  fund  is  to  go  to  her  child  or  children  then 
alive,  in  equal  proportions,"  —  1.  The  words  "for  the  sole  use  of  herself 
and  her  children  "  did  not  give  the  children  any  estate  in  the  property 
bequeathed.  They  showed  that  their  support  and  maintenance  were  ob. 
jects  for  which  the  testator  desired  to  provide,  but  the  mode  which  he 
adopted  for  securing  this  result  was  the  gift  to  her  of  the  income  during 
her  life.  2.  The  beneficiary  having  died  before  her  youngest  child  at- 
tained the  age  of  twenty-one  years,  the  trust  was  to  continue  until  it 
reached  that  age,  and  then  the  fund  was  to  be  divided  equally  among 
the  children  living  at  that  time.  3.  The  income  accruing  after  the  death 
of  the  beneficiary  was  not  to  accumulate  until  the  time  of  division,  but 
the  children  were  entitled  to  equal  shares  of  such  income  until  the  time 
of  division  should  arrive,  4.  The  beneficiary  was  entitled  to  the  income 
during  her  life,  and  the  trustee  had  no  authority  to  use  any  portion  of  it 
to  repair  the  depreciation  of  the  principal.  5.  The  portion  of  such  in- 
come which  was  converted  by  the  trustee  into  principal  belongs  to  the 
personal  estate  of  the  beneficiary,  and  must  be  delivered  to  her  adminis- 
trator. 6.  But  no  loss  ought  to  fall  upon  the  trustee  from  his  having  so 
invested  the  income,  since  the  beneficiary  received  the  benefit  of  the  in- 
vestment during  her  life,  and   the   delivery  of  the  investment  to  her 
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administrator  will  protect  her  personal  estate  from  harm,  and  ought 
therefore  to  be  created  to  the  trustee  as  income  paid  by  him.  WhUndgt 
V.   WUliama,  513. 

19.  Statute  of  Fraods.  —  Agreement  to  Mare  a  Devise  of  Land  in  Con. 
SIDERATION  OF  SERVICES  TO  BE  RENDERED  is  within  the  statute  of  frauds, 
and  therefore  not  enforceable,  though  the  services  have  been  performed 
in  reliance  thereon.  The  same  rule  applies  when  the  agreement  is  to  de- 
vise land  and  bequeath  personalty,  because  the  agreement  being  indi> 
visible,  and  failing  in  part,  the  whole  fails.     Ellis  v.  Cary,  125, 

20.  Statute  of  Frauds  —  Part  Performance. — Aoreement  to  Dkvisb 
Real  Estate  in  Consideration  of  Services  to  be  Performed  is  not 
taken  out  of  the  operation  of  the  statute  of  frauds  by  the  fact  that  the 
services  are  afterwards  performed  as  stipulated,  and  the  person  perform- 
ing them  is  in  possession  of  the  land  at  the  death  of  the  owner,  where  he 
was  not  put  in  possession  under  such  an  agreement,  and  such  possessioa 
had  no  necessary  reference  thereto.     Id. 

21.  Devise,  Failure  to  Make,  as  Agreed  upon.  — Quantum  Meruit  mat 
BE  Maintained  for  Services  Rendered  to  a  Step-father  by  his  step- 
daughter, in  consideration  of  an  agreement  that  the  former  would  devise 
and  bequeath  his  real  and  personal  property  to  the  latter,  the  step-father 
having  died  without  having  kept  his  agreement,  and  it  being  void  under 
the  statute  of  frauds,  because  not  in  writing.     Id. 

22.  Condition  Precedent  in  Restraint  of  Marriage,  and  under  the  oper- 
ation of  which  the  estate,  because  of  the  marriage,  never  vests,  is  valid. 
Therefore  if  the  will  declares  that  if  any  of  the  testator's  children  marry 
into  a  designated  family  such  children  shall  not  share  in  a  particular  de- 
vise, and  afterwards,  in  the  lifetime  of  the  testator,  a  child  marries  into 
such  a  family,  it  never  acquires  any  interest  in  the  devise.  With  respect 
to  bequests  of  personalty,  the  rule  is  the  same  if  the  restraint  is  partial 
and  reasonable,  but  the  condition  is  disregarded  if  the  restraint  is  general 
or  unreasonable.     P/dllip^  v.  Ferguson,  78. 

23.  Condition  in  Restraint  of  Marriage  is  Reasonable  if  it  merely  tends 
to  restrain  children  from  marrying  into  the  family  of  a  person  desig- 
nated. The  word  "family,"  as  here  used,  means  children  of  the  persoa 
named,  whether  adults  or  minors.     Id. 

24.  Conversion  of  Personalty  into  Realty.  —  Money  Directed  to  bb 
Laid  out  in  Land  must  be  considered  as  real  estate,  unless  the  object 
of  the  conversion  fails,  and  then,  to  the  extent  of  such  failure,  the  un- 
disposed portion  of  the  fund  remains  unconverted.     Id. 

86.  Will  of  Married  Woman  —  Sufficiency  of  Signature.  —  A  writing 
clearly  testamentary  in  character,  though  wanting  the  form  of  a  will, 
but  admitted  to  be  entirely  in  the  handwriting  of  a  deceased  married 
woman,  and  attested  at  the  end  by  the  signature  "Harriet,"  admitted 
to  have  been  made  by  her,  is  valid  as  her  will  under  the  Pennsylvania 
statute  of  1887  enabling  married  women  to  execute  their  will  as  if  sole. 
Estate  of  Knox,  798. 

26.  Will  of  Married  Woman  —  Construction  —  Sufficiency  of  Signa- 
ture. —  A  writing  in  lead-pencil,  made  by  a  married  woman,  wanting 
the  form  of  a  will,  and  written  in  the  form  of  a  letter,  signed  "  Harriet," 
and  addressed  to  no  one  by  name,  but  clearly  intended  for  her  mother, 
or  such  of  her  family  as  should  assume  control  of  her  property  after  her 
death,  requesting  that  certain  property  be  given  to  persons  named,  ad- 
mitted to  be  in  her  liaudwriting,  and  attested  at  the  end  by  such  sigoa- 
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tare  made  by  her  in  the  form  which  she  habitaally  oaed,  is  valid  as  her 
last  will.     Id. 

See  Descent,  1. 

WITNESSES. 

1.  Witness  may  be  Recalled  to   Lay   Foundation  for  his  Impeach- 

ment as  to  statements  made  by  him  subsequent  to  the  time  when  he 
gave  his  testimony,  although  he  had  been  discharged  as  a  witness. 
Thompson  v.  Ish,  552. 

2.  Qualification  of  Witness  to  Give  Expert  Testimony.  —  It  is  for  the 

court  to  determine,  in  the  first  instance,  whether  a  witness  offered  as  an 
expert  possesses  the  proper  qualifications;  but  the  value  of  the  testimony 
be  may  give  is  a  question  for  the  jury,  and  depends  upon  the  skill  of  the 
witness  in  his  profession,  the  extent  of  which  may  be  shown  by  one  who 
speaks  from  knowledge.     Id. 

8.  Expert  Evidence  —  Reference  to  Medical  Books.  —  A  medical  expert 
may  be  asked,  on  cross-examination,  whether  certain  statements  read 
from  a  book  were  not  made  by  certain  writers  on  surgery,  in  order  to 
test  the  learning  of  the  witness,  when  the  books  referred  to  are  approved 
authorities  upon  the  subjects  under  investigation.     Heaa  v.  Lowrey,  355. 

4.  Competency  of  Non-experts  to  Reply  to  Expert  Testimony.  — 
Where,  in  an  action  against  a  railroad  company  to  recover  for  the  kill- 
ing of  cattle  on  the  track,  the  inquiry  becomes  material  as  to  within 
what  distance  the  train  could  be  stopped,  and  experts  testify  on  that 
point,  non-experts  who  propose,  in  reply,  to  speak  from  their  own  ob- 
servation and  experience  on  the  same  subject  are  competent  witnesses, 
and  their  testimony  should  go  to  the  jury.  Harmon  v.  Columbia  etc. 
E.  R.  Co.,  843. 

See  Criminal  Law,  14;  Evidence,  2;  Husband  and  Wife,  12;  FHYSiciANa 
AND  Surgeons,  1. 
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